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NEW  CHIEF  JUDGES  TAKE 

OFFICE  IN  FIFTH  AND 

EIGHTH  CIRCUITS 

Fifth  Circuit.  On  December 
1 0th  James  P.  Coleman  became 
Chief  Judge  of  the  Fifth  Circuit, 
which,  with  26  authorized 
judgeships,  is  the  largest  in  the 
system.  He  succeeds  Judge 
John  R.  Brown  who  vacated  the 
chief  judgeship  upon  becoming 
70,  as  required  by  statute.  Judge 
Brown  will  continue  service  in 
the  Fifth  as  an  active  judge. 
Judge  Brown  was  appointed  to 
See  CHIEF  JUDGES  p.  9 
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to  look  at  the  question  of  the 
affordability  of  civil  litigation  to 
see  if  we  can  do  anything  useful 
to  make  civil  litigation, 
specifically  lawyers'  services, 
more  affordable  to  people  with 
moderate-size  claims.  I  believe 
that  there  is  a  great  failure  in 
that  regard  in  this  country  and 
that  something  should  be  done 
about  it.  We  are  getting  at  the 
facts  by  way  of  several  different 
lines  of  inquiry.  If  it  develops  that 
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JANUARY,  1980 


NEW  TRADE  ACT 

WILL  INCREASE  DUTIES 

OF  CUSTOMS  COURT 

Effective  January  1 ,  1  980,  the 
Trade  Agreements  Act  of  1979, 
which  implements  into  domestic 
law  the  trade  agreements 
negotiated  by  the  United  States 
in  the  Tokyo  Round  of 
Multilateral  Trade  Negotiations, 
will  impose  several  new 
responsibilities  upon  the 
Customs  Court  of  the  United 
States.  President  Carter 
described  the  agreements  as 
"the  most  ambitious  and 
comprehensive  effort  under- 
taken by  the  international 
community  since  World  War  II  to 
revise  the  rules  of  international 
trade  and  to  achieve  a  fairer, 
more  open,  world  trading 
system." 

In  general,  the  Act  will: 
significantly  increase  the 
number  of  administrative  deter- 
minations subject  to  judicial 
review;  greatly  expand  the 
categories  of  persons  who  will 
be  entitled  to  institute  suit; 
expedite  judicial  review  by 
shortening  applicable  statutory 
time  limitation;  and  grant 
authority  to  the  Court,  for  the 
first  time,  to  grant  preliminary 
injunctive  relief  and  inter- 
locutory judicial  review. 

Regarding  antidumping  and 
countervailing  duties  the  new 
law  provides  increased  op- 
portunities for  judicial  review  of 
certain  interlocutory  and  all 
final  determinations  by  the 
Secretary     of     the     Treasury, 

See  TRADE  ACT  p.  3 


Improvements  in  the  Administration  of  Justice: 

AN  INTERVIEW    WITH    ASSISTANT    ATTORNEY 
GENERAL     MAURICE     ROSENBERG 

Assistant  Attorney  General  Rosenberg  was  last  August  appointed  to 
head  the  Department  of  Justice's  Office  for  Improvements  in  the 
Administration  of  Justice  (OIAJ). 

Professor  Rosenberg  has  had  a  many-faceted  career  with  broad 
experience  in  the  legal  profession.  Since  1956  he  has  been  a 
Professor  at  Columbia  Law  School.  There  is  much  more:  lecturer  (in 
this  country  and  abroad);  visiting  professor  at  lawschools(throughout 
the  country);  writer;  and  public  servant. 

In  the  following  interview  Assistant  Attorney  General  Rosenberg 
speaks  out  on  several  matters  affecting  the  federal  courts  and 
manifests  a  well  above  average  sensitivity  to  problems  and  issues 
involving  the  federal  court  system. 

You  have  been  in  office  less 
than  five  months,  but  there  is 
every  indication  that  these 
have  been  busy  months.  What 
plans  have  you  made  for  your 
Office?  Will  you  generally 
adhere  to  the  programs  started 
by  your  predecessor  in  office 
Daniel  Meador? 

Yes.  Generally  the  initiatives 
and  ongoing  projects  that  Dan 
Meador  began  here  are  carried 
forward  in  the  new  two-year 
program.  We  have  developed  in 
the  Office  a  set  of  new  projects. 
One  of  them  is  a  serious  effort 
to  look  at  the  question  of  the 
affordability  of  civil  litigation  to 
see  if  we  can  do  anything  useful 
to  make  civil  litigation, 
specifically  lawyers'  services, 
more  affordable  to  people  with 
moderate-size  claims.  I  believe 
that  there  is  a  great  failure  in 
that  regard  in  this  country  and 
that  something  should  be  done 
about  it.  We  are  getting  at  the 
facts  by  way  of  several  different 
lines  of  inquiry.  If  it  develops  that 

See  INTERVIEW  p.  4 


NEW  CHIEF  JUDGES  TAKE 

OFFICE  IN  FIFTH  AND 

EIGHTH  CIRCUITS 

Fifth  Circuit.  On  December 
10th  James  P.  Coleman  became 
Chief  Judge  of  the  Fifth  Circuit, 
which,  with  26  authorized 
judgeships,  is  the  largest  in  the 
system.  He  succeeds  Judge 
John  R.  Brown  who  vacated  the 
chief  judgeship  upon  becoming 
70,  as  required  by  statute.  Judge 
Brown  will  continue  service  in 
the  Fifth  as  an  active  judge. 
Judge  Brown  was  appointed  to 
See  CHIEF  JUDGES  p.  9 
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ADMINISTRATIVE  CO 
BUMPERS  A 

The  Administrative  Con- 
ference of  the  United  States  has 
voted  its  opposition  to 
legislation,  such  astheBumpers 
amendment,  which  would  alter 
the  presumption  of  validity  that 
attaches  to  an  agency  rule  or 
regulation,  and,  in  legal 
challenges,  would  require  the 
government  to  prove  a  rule's 
validity  by  a  preponderance  of 
the  evidence.  At  its  semi-annual 
meeting  held  on  December  13 
and  1 4,  the  Conference  adopted 
resolutions  (1)  opposing  any 
legislation  that  would  alter  or 
reverse  any  presumption  of 
validity  of  agency  rules  and  (2) 
labeling  as  "unwise"  any 
congressional  judgment  that 
judicial  deference  to  agency 
expertise  is  never  warranted. 


Judge  Carl  McGowan,  (above)  of  the  US 
Court  of  Appeals  for  the  D  C.  Circuit,  is  the 
newly  appointed  liaison  member  of  the 
Administrative  Conference  of  the  U.S., 
representing  the  Judicial  Conference  of  the 
U.S. 

In  related  action,  the 
Conference  rejected  a  third 
proposed  resolution  which 
would  have  endorsed  continued 
study  of  the  circumstances  in 
which  and  the  degree  to  which 
courts  accord  deference  to 
agencies.  While  no  objection  to 
a  study  per  se  was  voiced  by 
members  speaking  at  the 
Conference,  there  was  concern 
expressed  that  a  call  for  further 
study  might  be  perceived  as  a 
qualification  of  the  Conference's 
other  two  resolutions  opposing 
the     Bumpers    amendment    or 


NFERENCE  OPPOSES 
MENDMENT 

similar  legislation. 

The  amendment,  sponsored 
by  Sen.  Dale  Bumpers  (D-Ark), 
is  part  of  the  Federal  Courts 
Improvement  Act  of  1979,  S. 
1477,  which  passed  the  Senate 
on  October  30,  1979  and  is 
presently  before  the  House 
Subcommittee  on  Courts,  Civil 
Liberties  and  the  Administration 
of  Justice.  The  bill  would  amend 
section  706  of  the  Administra- 
tive Procedure  Act  and  proscribe 
judicial  deference  to  agency 
expertise  when  a  rule  is  under 
review:  "There  shall  be  no 
presumption  that  any  rule  or 
regulation  of  any  agency  is  valid, 
and  whenever  the  validity  of  any 
rule  or  regulation  is  drawn  into 
question  .  .  .,  the  court  shall  not 
uphold  the  validity.  .  .  unless 
such  validity  is  established  by  a 
preponderance  of  the  evidence 
shown." 

In  this  regard,  theamendment 
differs  from  previous  legislation 
introduced  by  Senator  Bumpers. 
Earlier  bills  had  called  for  de 
novo  judicial  review  only  of 
questions  of  law,  such  as  an 
agency's  interpretation  of  the 
statute  it  administers.  Although 
the  language  of  the  present  bill 
appears  broad,  a  report  prepared 
for  the  Conference  noted  that 
comments  made  in  the  Senate 
by  Senator  Bumpers  and  other 
proponents  of  the  amendment 
indicate  they  believe  that  the 
current  amendment  would 
abolish  judicial  deference  only 
to  agency  interpretations  of  law, 
not  fact  or  policy.  Uncertainty  as 
to  the  intentions  of  the  bill's 
sponsors  was  a  matter  of  major 
concern  to  many  of  the  members 
speaking  during  the  Con- 
ference. 

Recently,  Senator  Bumpers 
has  stated  in  testimony  before 
the  House  that  he  has  received  a 
number  of  inquiries  as  to  the 
exact  meaning  of  his  amend- 
ment. Following  consultation 
with  the  American  Bar 
Association    and   the    Business 


HARVARD  LAW  SCHOOL 
SUMMER  PROGRAM 

At  its  December  meeting, 
the  FJC  Board  approved 
continuation  of  the 
experimental  program  by 
which  the  Center  will 
provide  financial  support  to 
a  small  number  of  judges  to 
attend  the  Harvard  Law 
School  Summer  Program  of 
Instruction  for  Lawyers. 
The  Program  is  scheduled 
to  be  held  on  the  Harvard 
campus  from  July  14-26. 
Center  support  covers 
tuition,  travel  and  sub- 
sistence, consistent  with 
government  travel  regula- 
tions. 

The  program  provides 
intensive  instruction  in 
such  substantive  legal 
areas  as  antitrust,  federal 
jurisdiction,  and  adminis- 
trative law.  Appellate  and 
district  judges  who  wish  to 
apply  for  Center  support 
and  have  not  done  so 
should  write  as  soon  as 
possible  to  Kenneth  C. 
Crawford,  Director  of  the 
Center's  Division  of 
Continuing  Education  and 
Training. 

Selection  will  be  made  by 
a  Committee  of  the  Center's 
Board. 


Roundtable,  he  reported  that  he 
has  several  changes  to  offer  in 
the  language  of  his  amendment 
First,  he  would  change  the 
standard  of  review  employed  b> 
a  court  in  reviewing  questions  o 
fact  from  preponderance  of  the 
evidence  to  substantia 
evidence.  Second,  he  woul( 
make  clear  that,  while  a  cour 
may  chose  to  defer  or  not  defe 
to  agency  expertise  on  question: 
of  agency  interpretation  o 
substantive  law  or  on  question:, 
of  procedure,  no  deference  t< 
questions  of  an  agency' 
jurisdiction  would  be  allowed.  A 
this  time,  these  changes  hav> 
not  been  incorporated  into  nev 
or  existing  bills.  l¥l 


CALENDAR  from  p.  10 


TRADE  ACT  from  p.  1 


NOTEWORTHY 


Jan.  25  Joint  meeting  of  Judicial 
Conference  Committee  on  Ethics 
and  Administrative  Panel  on 
Financial  Disclosure  and  Judicial 
Activities;  Palm  Beach  Shores,  FL 

Jan  25.  Judicial  Conference 
Committee  on  the  Administration 
of  the  Bankruptcy  System; 
Washington,  DC 

Jan  28-29  Judicial  Conference 
Committee  on  Court  Administra- 
tion; Palm  Beach  Shores,  FL 

Jan  28-29  Judicial  Conference 
Committee  on  Intercircuit  As- 
signments; Palm  Beach 
Shores,  FL 

Jan  28-30  Fiscal  Workshop  for 
Bankruptcy  Clerks;  Montgomery, 
AL 

Jan  28-30  Seminar  for  Supervising 
U.S.  Probation  Officers;  Atlanta, 
GA 

Jan.  30  Judicial  Conference 
Committee  on  the  Budget;  Palm 
Beach  Shores,  FL 

Jan.  31 -Feb.  1  Judicial  Conference 
Committee  on  the  Administration 
of  the  Federal  Magistrate 
System;  Palm  Beach  Shores,  FL 

Jan.  31 -Feb.  1  Procurement  & 
Contracting  Workshop  for 
Bankruptcy  Clerks;  Montgomery, 
AL 

Jan.  31 -Feb.  1  Workshop  for 
District  Judges  (CA-8  and  CA-10); 
Phoenix,  AZ 

Feb.  4-5  Judicial  Conference 
Committee  on  Rules  of  Practice 
and  Procedure;  Washington,  DC 

Feb.  4-7  Introduction  to  COURTRAN 
II  STARS  Program;  Washington, 
DC 

Feb.  4-8  COURTRAN  II  Criminal 
Coordinator  Advanced  System 
Training;  Washington,  DC 

Feb  6-8AdvancedSeminarforU.S. 
Magistrates;  Reno,  NV 

Feb.  9  Judicial  Conference 
Committee  on  Records  Disposi- 
tion; New  Orleans,  LA 

Feb.  14-15  CRIMINAL:  STARS 
Advanced  Training  and  Work- 
shop; Washington,  DC 


administering  authority,  or  the 
United  States  International 
Trade  Commission.  The  law  also 
establishes  the  scope  of  the 
Customs  Court's  review  in  both 
interlocutory  and  final 
determinations.  The  category  of 
persons  who  have  standing  to 
challenge  antidumping  and 
countervailing  duty  determina- 
tions is  expanded  to  include,  in 
addition  to  manufacturers, 
producers,  or  wholesalers  in  the 
United  States,  certified  unions, 
and  trade  associations. 

Separate  and  apart  from  the 
changes  made  in  the  antidump- 
ing and  countervailing  duty 
laws,  the  Act  also  provides 
increased  access  to  the  Customs 
Court  by  increasing  the  number 
of  parties  who  will  have 
standing  in  matters  involving 
the  appraised  value,  class- 
ification, or  rate  of  duty  on 
importations. 

Finally,  the  Act  gives  the 
Customs  Court  exclusive 
jurisdiction  to  review  determi- 
nations made  by  the  Secretary  of 
the  Treasury  concerning  the 
"country  of  origin"  of  products 
covered  by  the  Agreement  on 
Government  Procurement. 

The  proposed  Customs  Courts 
Act  of  1979,  S.  1654,  which 
passed  the  Senate  on  December 
18,  will  provide  further 
procedures  for  implementing 
the  judicial  machinery  created 
by  the  Trade  Agreements  Act.  jlft 


Feb.  14-16  Seminar  for  Assistant 
Federal  Defenders;  Los  Angeles, 
CA 

Feb.  19-22  COURTRAN:  Advanced 
Criminal  Training;  San  Francisco, 
CA 

Feb.  1  9-22  Effective  Productivity  for 
Court  Personnel;  San  Diego,  CA 

Feb.  25-27  Fiscal  Workshop  for 
Bankruptcy  Clerks;  Amarillo,  TX 

Feb.  28-29  Procurement  & 
Contracting  Workshop  for 
Bankruptcy  Clerks;  Amarillo,  TX 


A  new  Clerk  of  Court  has  been 
announced  for  the  United  States 
Court  of  Appeals  for  the  Eighth 
Circuit:  Robert  St.  Vrain.  Mr.  St. 
Vrain  was  Clerk  of  the  Missouri 
Court  of  Appeals,  Eastern 
District.  CA-8's  former  clerk, 
Robert    C.    Tucker,    retired    last 

month. 

*     *     *     *     * 

Word  Processing  World,  a 
publication  circulated  among 
users  and  vendors  of  word 
processing  equipment,  this  year 
started  a  program  which  calls  for 
annual  awards  to  those 
individuals  or  organizations  who 
"demonstrate  a  legitimate 
interest"  in  advancing  the  word 
processing  concept.  The  United 
States  Court  of  Appeals  for  the 
Third  Circuit  received  one  of  the 
awards  "for  its  pioneering  in 
setting  up  an  electronic  mail 
network  for  handling  the 
thousands  of  lengthy  docu- 
ments that  must  be  prepared 
and  transmitted  between 
participating  judges  in  its 
three-state  territory."  Michael 
Greenwood  of  the  FJC's 
Innovations  and  Systems 
Development  Division,  who 
assisted  with  the  design  and 
implementation  of  the  program, 
received  the  award  on  behalf  of 

the  Circuit. 

*     *     * 

Chief  Judge  Robert  F. 
Peckham,  of  the  Northern 
District  of  California,  is  writing  a 
history  of  that  Court.  The  Judge 
is  at  the  fact-gathering  stage 
now  and  is  interested  in  hearing 
from  anyone  having  information 
of  historical  value — on  unusual 
cases  tried  in  that  jurisdiction, 
sites  where  the  Court  held 
hearings,  or  articles  on  the 
Court.  The  address:  U.S.  District 
Court,  San  Francisco,  California 

94102. 

***** 

Dean  Jenks  at  ABA  reminds 
that  it  is  not  too  early  to  start 
plans  for  Law  Day-U.S.A.,  which 
is  observed  each  May  1st.  This 
year's  theme  is  "Law  and 
Lawyers — Working  for  You," 
chosen  to  give  the  legal 
community  the  opportunity  to 
attack  the  misapprehensions 
and  lack  of  knowledge  that  keep 
people  from  participating  in  the 
justice  system.  j][i 


INTERVIEW  from  p.  1 

there  is  indeed  a  serious  lack  in 
this  regard,  if  the  evidence 
shows  that  there  are  difficulties 
in  finding  acceptable  lawyers  to 
handle  claims  of  a  fewthousand 
dollars  —  as  I  believe  we  may 
find  —  then  something  should 
be  done. 

Whether  rich  or  poor  or  in  the 
middle,  people  with  moderate- 
size  claims  should  beabletofind 
lawyers  to  help  prosecute  or 
defend  their  interests. 

There  are  several  related 
projects  in  the  Office  that  are 
concerned  with  easing  the  flow 
of  civil  litigation  and  with 
improving  people's  access  to 
justice.  First,  we  have  in 
progress  a  large-scale  study  of 


"Diversity  jurisdiction  has 
outlived  its  usefulness  and 
should  be  abolished  in  whole  or 
in  substantial  part. " 

civil  litigation  by  an  outside 
group.  The  Office  has  funded  a 
consortium  of  research  scholars 
at  the  Universities  of  Wisconsin 
and  Southern  California  in  an 
operation  called  the  "Civil 
Litigation  Research  Project." 
We  have  granted  the  consortium 
$1,600,000,  by  far  the  largest 
amount  of  any  OlAJ-funded 
project.  This  study  will 
investigate  the  movement  of 
civil  cases  through  federal  and 
state  courts  in  five  sites.  The 
group  will  try  to  establish  what 
factors  influence  the  rate  of 
movement  and  also  the  costs  of 
litigation  in  these  cases.  The 
information  the  research  will 
produce  promises  to  throw 
important  light  on  the  question 


of  affordability  of  civil  suits. 

We  have  many  other  projects 
that  relate  to  this  question. 
Some  are  in  the  research  stages 
and  others  are  in  the 
development  and  legislative 
proposal  stages.  Among 
the  latter  are  the  court 
improvements  package,  the 
diversity  bill,  the  arbitration  bill, 
the  Dispute  Resolution  Act,  and 
so  on. 

Would  you  opt  for  priority  in 
certain  civil  cases  in  the  federal 
courts? 

No.  On  the  civil  side,  there  are 
already  more  than  40  statutes 
that  purport  to  give  priority 
treatment  to  the  actions  that  are 
brought  to  enforce  rights 
created  by  those  statutes.  The 
situation  reminds  me  of  the  old 
legend  of  the  statute  —  in 
Kansas,  I  believe  —  providing 
that  when  two  vehicles 
approach  an  intersection,  both 
must  stop  and  neither  may 
proceed  until  the  other  has  gone 
forward.  We  now  have  that 
situation  with  some  40  federal 
statutes.  A  cause  of  action  of 
type  A  is  given  priority,  then  a 
claim  of  type  B  is  given  priority, 
another  statute  gives  claim  C 
priority,  and  so  on.  Which  has 
priority  over  which?  The  whole 
thing  becomes  a  meaningless 
game  of  leapfrogging  in  place. 

Many  of  the  areas  of 
research  and  programs  for  the 
federal  judiciary  which  you  are 
studying  would  appear  to 
overlap  those  matters  which 
concern  the  Federal  Judicial 
Center.  Do  you  feel  there  are 
areas  of  duplication? 

I  believe  that  there  are  areas 
where  our  work  reinforces 
theirs  and  vice-versa.  The  fact 
that  on  occasion  this  Office  has 
studied  the  same  sort  of  problem 
that  the  Federal  Judicial  Center 
studies  doesn't  mean  that  there 
is  duplication.  Many  of  these 
problems  have  so  many  facets 
that  one  research  group  will 
come  at  the  matter  in  one  way 
and  another  group  in  a 
completely  different  way.  That 


probably  has  happened  on  a 
limited  number  of  occasions  in 
connection  with  the  work  of  the 
Federal  Judicial  Center  and  this 
Office,  and  it  is  all  to  the  good. 

Leo  Levin  and  the  Center's 
staff  and  the  people  of  this  Office 
have  had  a  fine  relationship.  We 
are  in  close  touch  and  we  make 
every  effort  to  avoid  redundant 
work.  I  believe  no  useless 
duplication  has  occurred. 

The  interest  of  the  Federal 
Judicial  Center  is,  as  I 
understand  it  from  what 
Professor  Levin  has  told  us,  a 
rather  different  one  from  the 
interest  that  we  have.  In  the 
Department  of  Justice,  our 
interest  stems  from  two 
circumstances.  One  is  that  we 
are  the  principal  litigant  in  the 
federal  courts.  We  in  the 
Department  have  a  monopoly  on 
the  criminal  business  before  the 
federal  courts,  and  we  have  one 
third  or  more  of  the  civil 
business. 

We  therefore  have  a  special 
interest  and  perspective 
regarding  the  work  of  thefederal 
courts,  as  their  Number  1 
litigant.  The  Department  also 
serves  a  kind  of  ministry-of- 
justice  function.  In  that  role  we 
have  a  concern  for  enlarging  all 
people's  access  to  the  courts, 
not  just  the  Government's.  We 
also  have  some  concern  for  the 
affordability  and  pace  of  justice 
once  the  cases  are  in  the  courts. 

You  have  been  very  active  in 
many  organizations  that  work 
for  the  improvement  of  judicial 
administration  in  both  state 
and  federal  areas.  Based  on 
this  and  other  personal 
experiences  in  this  area,  do  you 
feel  state-federal  judicial 
relations  are  as  good  as  they 
could  be? 

I  believe  that  state-federal 
relations  are  in  a  much  better 
state  of  repair  than  they  were 
just  ten  or  a  dozen  years  ago 
when  there  was  a  good  deal  o\  \ 
irritation  on  the  states'  side 
because  of  then-new  decisions 
of  the  Supreme  Court  that 
See  INTERVIEW  p.  5 
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placed  burdens  and  sometimes 
an  onus  —  as  the  state  judges 
felt— on  the  state  courts.  Today, 
the  situation  is  far  more 
productive  than  the  term  "good 
relations"  would  indicate.  As 
often  happens  when  we  tackle 
a  federal  problem,  we  look  to  the 
experience  of  state  courts  for 
help  and  guidance  and  for 
information  on  what  might  be 
useful  and  what  might  not  be 
useful  as  solutionstothefederal 
problem.  The  opportunity  to 
learn  from  the  states' 
experiences  is  a  very  valuable 
one.  The  more  cooperation  there 
can  be  in  the  joint  address  of 
common  problems  the  better, 
obviously. 

I  believe  we  ought  to  try  to 
create  more  agencies  than  we 
now  have  for  jointly  addressing 
the  common  questions  of  the 
federal  and  state  systems.  The 
ludges  of  the  federal  and  state 
courts  tend  to  separate  out  into, 
for  example,  a  National 
Conference  of  StateTrialJudges 
and  a  National  Conference  of 
Federal  Trial  Judges.  I  much 
Dreferthe  model  of  the  Appellate 
Judges'  Conference,  which 
ncludes  both  federal  and  state 
udges.  On  the  occasions  when  I 
nave  been  with  the  Appellate 
Judges'  Conference,  I  thought  it 
/ery  fitting  that  there  is  a  forum 
/vhere  judges  can  come  to 
discuss  common  problems, 
whether  these  originate  in  the 
rederal  or  the  state  setting.  That 
s  the  kind  of  organization  we 
should  stimulate  and  support. 

Familiar  as  you  are  with  the 
listory  of  the  Law  Enforce- 
nent  Assistance  Administra- 
:ion  and  alternative  proposals 
:o  helpthecourtsandto  reduce 
he  rate  of  crime,  what  do  you 
see  in  the  future  for  LEAA  if 
Dlans  go  forward  to  create  a 
State  Justice  Institute,  a 
National  Institute  of  Justice,  or 
in  Office  of  Justice  Assist- 
mce.  Research,  and  Stat- 
stics  (OJ  ARS)?  Will  any  one  of 


these    eventually     phase    out 
LEAA? 

We  ought  to  know  the  answer 
to  that  in  just  a  few  weeks.  It  is 
planned  that  LEAA  will  have  a 
continuing  role  even  after  the 
creation  of  these  other  entities 
that  you  mentioned.  [This 
legislation,  S.  241,  was  signed 
into  law  by  The  President  on 
Dec.  27,  1979] 

How  is  the  State  Justice 
Institute  that  Senator  Heflin 
and  Chief  Justice  Utter  of 
Washington  have  both  talked 
about,  and  that  was  apparently 
endorsed  by  the  Conference  of 
Chief  Justices,  different  from 
OJARS?  OJARS  sounds  like  it 
would  be  much  bigger  than 
that  embraced  in  the  concept 
calling  for  a  State  Justice 
Institute. 

As  I  understand  it,  the  pending 
legislation  calls  for  the 
reorganization  of  LEAA  into 
three  operating  bureaus,  one  of 
which  will  continue  to  bear  the 
name  LEAA  and  discharge  the 
block  grant-making  function. 
Another  would  be  concerned 
with  statistics,  and  a  third  would 
be  the  National  Institute  of 
Justice.  The  National  Institute  of 
Justice  will  make  grants  to  the 
states. 

Even  if  you  have  an  OJARS? 

OJARS  would  be  the  entity 
that  would  coordinate  the 
activities  of  these  three 
organizations. 

Do  you  see  Congress  coming 
up  with  the  vast  amounts  of 
money  that  would  be  needed 
for  something  as  all-inclusive 
as  that? 

My  understanding  is  that 
what  will  happen  essentially  is 
that  LEAA's  function  of 
allocating  funds  on  a  discre- 
tionary basis  will  be  divided 
between  NIJ  and  the  statistical 
entity  called  the  Bureau  of 
Justice  Statistics. 

Do  you  see  any  potential 
value  of  compulsory  arbitra- 
tion in  United  States  District 


Courts?  This  concept  has  been 
opposed  by  many,  particularly 
by  Senator  Howell  Heflin  of  the 
Senate  Judiciary  Committee, 
who  has  criticized  arbitration 
on  both  constitutional  and 
policy  grounds.  (See  The  Third 
Branch,  Vol.  II.  No.  5,  May 
1979.)  He  said  that  the 
proposed  arbitration  program 
lacks  what  a  system  of  justice 
must  have  (1)  a  court;  (2)  a 
judge;  (3)thatthejudgetakean 
oath  and  (4)  that  the  trier  of 
facts  take  an  oath.  How  do  you 
respond  to  such  criticism? 

I  do  see  value  in  the 
compulsory  arbitration  process 
and  I  am  for  it  in  the  federal 
courts.  The  problems  that 
Senator  Howell  Heflin  has 
spoken  about  seem  to  me  to  fall 
into  two  categories.  The  first 
deals  with  the  question  whether 
the  Seventh  Amendment  is 
offended  by  requiring  that  the 
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ADDITIONAL    BENCH 

BOOK  MATERIAL 

DISTRIBUTED 

Several  new  chapters  of 
the  Bench  Book  for  United 
States  District  Court 
Judges  are  being  distribut- 
ed this  month.  The  new 
material,  consisting  of  all 
nine  chapters  of  Section  4, 
"Useful  Materials,"  will 
supplement  the  six 
chapters  previously  mailed 
out  to  district  court  judges 
in  December.  Distribution 
of  additional  sections  and 
chapters  will  be  made  as 
they  are  completed. 

The  Bench  Book,  a 
product  of  the  Federal 
Judical  Center,  is  being 
prepared  under  the 
direction  of  a  committee  of 
three  district  court  judges 
who  have  served  on  the 
Center's  Board. 
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litigants  in  a  jury-triable  case  go 
to  arbitration  before  they  go  to 
the  jury  trial.  As  I  recall  his  view, 
it  is  that  putting  an  obstacle  in 
the  way  of  a  jury  trial  may 
infringe  the  Seventh  Amend- 
ment. His  second  concern  isthat 


"Any  time  a  lawyer  is 
confronted  with  a  choice,  the 
lawyer  will  tend  to  stay  with  the 
standard  traditional  process 
rather  than  opt  for  something 
different. " 

even  if  no  cost  penalty  is 
assessed  against  the  party  who 
wants  a  de  novo  trial  after  going 
to  arbitration,  requiring 
arbitration  as  a  prerequisite  per 
se  penalizes  the  right  to  go  to 
court.  If  a  jury  trial  is  involved,  he 
thinks  this  result  may  invade  the 
Seventh  Amendment  guaran- 
tee; and  if  no  jury  trial  is 
involved,  he  thinks  the 
arbitration  is  an  unsound, 
unwise  and  unjust  obstacle  to 
put  before  the  litigant.  His  view, 
as  I  understand  it,  is  that  no 
deflection  of  cases  from  their 
normal  road  toward  the 
courtroom  is  permissible.  He 
thinks,  as  I  get  it,  that  the  mere 
intrusion  of  another  proceeding 
before  the  litigants  get  before  a 
judge  is  impermissible.  In  my 
opinion,  the  arbitration 
requirement  is  not  constitu- 
tionally impermissible  and  I  so 
wrote  him  before  I  assumed  this 
office. 

What  I  said  then  and  what  I 
believe  still  is  that  if  the  cost  of 
getting  the  trial  de  novo  before 
an   arbitration    is   non-existent. 


that  is,  if  after  arbitration  a 
litigant  is  free  to  go  before  a  jury, 
and  need  not  pay  anything,  I  see 
no  problem.  It  is  a  procedural 
rule  that  has  been  imposed;  it's 
true  it  may  require  doing 
something  that  is  not  now 
required  under  the  rule,  but  I 
take  it  that  one  of  the 
established  principles  about  the 
Seventh  Amendment  and  the 
right  to  a  jury  trial  in  the  federal 
courts  is  that  as  long  as  the 
substance  of  the  jury  trial  is 
safeguarded  there  is  no 
limitation  on  changing  some  of 
the  procedures  and  techniques 
for  invoking  the  right.  I  would 
see  putting  arbitration  ahead  of 
the  jury  trial  right  as  merely 
establishing  a  different 
procedure  and  a  different 
technique  and  not  infringing  the 
substance  of  the  right. 

Senator  Heflin  would  allow 
arbitration  only  on  a  consent 
basis,  but  one  of  the  things  we 
find  is  that  if  you  say  to  litigants, 
and  particularly  to  their  lawyers, 
"You  may  do  this  if  you  are 
willing  to,"  they  don't  avail 
themselves  of  the  opportunity. 

Any  time  a  lawyer  is 
confronted  with  a  choice,  the 
lawyer  will  tend  to  stay  with  the 
standard  traditional  process 
rather  than  opt  for  something 
different.  The  lawyer  is  anxious 
to  avoid  any  unexpected,  bizarre 
or  disastrous  result  on  the 
principle  of  taking  the  known 
evil  rather  than  an  unknown 
danger. 

You  played  an  important  role 
in  the  preparation  of  a  report  on 
the  needs  of  the  federal  courts 
about  three  years  ago  as  a 
consultant  for  the  Department 
of  Justice.  Among  other 
things,  this  report  recommend- 
ed expansion  of  the  number  of 
federal  judges  and  administra- 
tive tribunals  and  abolition  of 
diversity  jurisdiction.  The  first 
of  these  recommendations  has 
been  largely  implemented,  but 
the  second  has  not  yet  been 
acted  upon.  What  are  your 
views     on     the     concept     of 


diversity  jurisdiction  and  the 
likelihood  that  diversity 
jurisdiction  legislation  will  be 
passed  soon? 

I  think  that  diversity 
jurisdiction  has  outlived  its 
usefulness  and  should  be 
abolished  in  whole  or  in 
substantial  part.  The  Depart- 
ment of  Justice  has  taken  the 
alternative  position  that  there 
should  be  an  abolition  of  the  in- 
state  plaintiff  diversity 
jurisdiction  so  that  the  plaintiff 
would  not  be  able  to  start  an 
action  in  the  federal  court  in  the 
same  state  in  which  he  or  she 
resides.  I  think  that  either  of 
those  proposals  should  be 
supported. 

The  total  number  of  diversity 
cases  runs  over  30,000.  They 
represent  about  20%  or  more  of 
the  civil  business  of  the  federal 
courts.  If  they  were  all  removed 
—  all  of  them  —  to  the  state 
courts,  they  would  fall  into 
systems  which  in  the  aggregate 
have  on  the  order  of  eight  to  ten 
million  general  jurisdiction 
cases.  They  would  not  make 
anything  like  a  dent;  they  would 
be  almost  de  minimis.  The 
argument  is  made  that  they 
would  fall  heavily  upon  busy 
courts,  but  my  impression  isthat 
studies  have  been  made  to  see 
whether  that  is  so,  and  my 
recollection  is  that  they  have 
shown  that  there  would  not  be 
any  serious  overloading  of 
already  busy  state  courts.  Thus, 
on  the  question  of  relative 
workload,  the  state  courts  are 
ever  so  much  more  appropriate- 
ly suited  to  absorb  these  cases. 

On  the  other  question  of 
merit,  so  to  speak,  of  diversity 
jurisdiction,  I  think  that  the 
issues  are  very  well  known.  It's 
hard  to  make  a  case  for  the  idea 
that  there  is  local  prejudice 
against  out-of-state  residents  of 
the  kind  that  was  feared  when 
diversity  jurisdiction  was 
written  into  the  Constitution. 
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Complex  and  protracted 
cases  continue  to  plague  the 
federal  courts,  with  some 
cases  continuing  for  many 
years.  Can  you  suggest  any 
remedies  to  speed  up  litigation 
and  save  both  time  and  money 
for  the  courts  and  litigants? 

As  you  know,  the  federal 
courts  already  have  differential 
treatment  for  protracted  cases. 
They  have  the  Multidistrict 
Litigation  Panel  and  the  Manual 
for  Complex  Litigation,  which 
provide  a  separate  process  for 
handling  protracted  cases  and 
various  procedures  and  special 
rules  applicable  to  cases  that 
straddle  districts  and  that 
involve  many  litigants,  many  law 
firms  and  so  on.  That  is  a  step  in 
the  right  direction. 

Another  thing  that  could  be 
done     in     the     case     of     non- 
multidistrict,    big   or   protracted 
cases    is    to    differentiate    the 
treatment     which      is     to     be 
expected  in  those  cases  from  the 
treatment    that    ordinary    size 
cases    can    expect.    If    serious 
attention      is     given     to     a 
differentiation  in  the  procedures 
applicable   to   those   mammoth 
:ases,   I   believe  we  can   make 
more  progress  than  we  have  so 
rar.     So     far    we     have     been 
committed  to  the  idea  that  all 
:ases  deserve  the  same  sort  of 
ules  and  essentially  the  same 
cind  of  processing.  It  seems  to 
ne    that    we    must    leave   that 
:ommitment  because  it  doesn't 
vork,  at  least  for  the  very  large 
:ases. 

As  for  cutting  down  on  costs, 
ve  are  looking  into  suggestions 
lere  in  OIAJ  for  ways  of  raising 
incentives  and  motivations  that 
vould  make  lawyers  want  to 
lispose  of  cases  more  quickly 
ather  than  wanting  them  to 
Irag  out.  I  think  that  the  present 
nethod  of  charging  by  time  and 
he  devotion  to  the  billable  hour 
oncept  in  litigation  charging,  in 
ie  cases  other  than  contingent 
ae  cases,  has  been  to  some 
egree  responsible  for  the  large 


stretch-out  in  the  costs  of  major 
litigation. 

My    hypothesis   is  that   each 
lawyer  has  a  strong  professional 
instinct  to  prepare  thoroughly  on 
the  law  and  facts;  to  turn  over 
yet  another  stone;   to  look  up 
more  law;  and  to  search  out  the 
answer  to  all  of  the  problems 
that   occur   to   a    lawyer  while 
preparing    a    case    for    trial    or 
appeal.  When  that  normal  and 
commendable    professional 
instinct    is    wedded    to    a    fee- 
charging   system   that   rewards 
the    lawyer   for   every    hour  or 
segment  of  an  hour  the  lawyer 
spends  on  the  case,  you  have  a 
formidable  combination;  that  is, 
you  have  a  reinforcement  of  the 
professional     instinct     by     the 
lawyer's      economic      interest. 


When  that  occurs  there  is  a 
tendency  for  more  and  more 
work  to  be  done.  It  is  impossible 
to  gainsay  the  usefulness  of  this 
additional  work;  that  is,  it  is 
incremental.  The  question  is 
whether  it  is  sufficiently 
incremental  in  time  and 
expense.  What  I  am  proposing  is 
that  we  look  into  the  question  of 
whether  there  are  other  basic 
modes  for  compensating 
lawyers  than  on  a  strict  hour  and 
fraction-of-an-hour  basis.  If  we 
can  come  up  with  some  ideas 
that  are  fair  and  palatable  and 
effective,  we  may  be  able  to  do 
something  about  cutting  fees  in 
the  mammoth  cases  down  to 
size. 

One  of  the  problems  of  the 
present  system,  and  this  may  in 


part  answer  the  question  about 
the  protracted  cases,  is  that  a 
defendant      who     actually     or 
probably    owes   the   plaintiff  a 
sum  of  money  can  scarcely  be 
worse  off  than  to  pay  the  plaintiff 
that     money     today.     If    the 
defendant  delays,  the  defendant 
will  have  the  use  of  the  money 
without    paying   the   enormous 
interest  rates  that  prevail  today; 
and  very  often  without  paying 
the  plaintiff  anything  in  the  way 
of  interest.  In  the  second  place,  a 
lot  of  things  can  happen  to  the 
plaintiff's  claim  between  today 
and   the   time   when   the  case 
comes  to  judgment.  Thus,  there 
is     a     build-up     of     incentives 
favoring  delay  by  defendants  — 
putting  off  the  day  of  judgment 
by  appeals,  by  large-scale  pre- 
trial proceedings,  or  by  whatever 
device.  I  think  we  have  only  to 
look  within  the  system  and  we 
find  motivations  and  incentives 
that  are  at  cross-purposes  with 
what   the    system    is   trying   to 
achieve.    The    judicial    system 
wants  the  cases  to  be  disposed 
of  in  an  expeditious  manner,  but 
the  built-in  incentives  run  in  the 
other  direction.  What  we  have  to 
do  is  to  locate  those  incentives, 
see    whether    they    make    any 
sense  in  substantive  terms,  and 
if   they   don't,   we   must   purge 
them  from  the  system. 

Discovery  is  a  good  example  of 
what  I  was  talking  about.  The 
lawyer's  instinct  is  to  prepare 
110%,     and    the    happy    coin- 
cidence is  that  he  or  she  isgoing 
to  get  paid  for  every  red  second. 
Certainly  from  the  point  of  view 
of  an  outside  observer,  it  often 
appears  that  the  lily  has  been 
painted  twice  over  or  more  by 
some    of    the    discovery    work. 
From     the     point     of    view    of 
someone  in  the  case,  who  sees 
the  thing  very  differently,  it  may 
be  that  the  lawyer's  conscience 
is  very  clear  as  she  or  he  goes 
ahead    with    more    and    more 
discovery.  That  is  the  difficulty; 
the     different     perspective     a 
lawyer    has    on    the    question 
whether  the  work  is  necessary.  |Yl 


CHIEF  JUSTICE  BURGER'S 

1979  YEAR-END 

REPORT  RELEASED 

The  Chief  Justice's  Year-End 
Report  for  1979,  released  on 
December  31st,  starts  with  a 
thought  often  repeated  as  a 
reminder  to  the  legal  profession: 
"The  purpose  of  any  legal 
system  and  the  responsibility  of 
those  that  operate  it  is  to 
produce  the  best  quality  of 
justice,  with  minimum  delay,  at 
the  lowest  possible  cost  for 
those  who  use  it." 

Chief  Justice  Burger  called  on 
the  legal  profession  and  the 
legislatures  to  be  "energetic  and 
imaginative  in  seeking  new 
methods,  practices  and 
procedures...." 

Some   of  the    I979   develop- 
ments   reported    by    the    Chief 
Justice  are: 

•  Litigation  Costs  and 
Control.  Many  litigants  maybe 
denied  access  to  the  legal 
system  because  "costs  of 
litigation  make  all  but  large 
claims  uneconomical  to 
process."  One  encouraging 
effort  underway  isthe American 
Bar  Association's  Action 
Commission  to  Reduce  Court 
Costs  and  Delay,  a  group 
considering  proposals  to  lessen 
abuses  in  pretrial  discovery, 
make  the  discovery  process 
more  effective,  and  improve 
case  management  in  the 
criminal  justice  area. 

•  Judicial  Workload  and 
Productivity.  The  Chief  Justice 
referred  to  the  recent  increase  of 
approximately  25%  in  the  total 
number  of  federal  judges,  but 
pointed  to  an  unfortunate  lag  of 
many  months  which  sometimes 
occurs  in  filling  vacancies.  This 
has  led  to  a  reduction  in  the 
individual  yearly  caseload  of 
District  Judges  for  the  first  time 
since  1970.  However,  new  case 
filings  have  increased  at  an 
average  of  8%  per  year  over 
the  past  twenty  years.  As  for  the 
Courts    of    Appeals,    the    6.9% 


increase  in  the  number  of  cases 
closed  over  last  year  has  been 
offset  by  the  increase  in  new 
filings,  resulting  in  a  7.8% 
overall  increase  in  pending 
cases  last  year.  Studies  of  how 
to  improve  efficiency  and 
exploration  of  alternatives  to 
litigation  in  both  the  state  and 
federal  courts  must  continue. 

•  Arbitration.  The  Federal 
Judicial  Center,  in  cooperation 
with  the  Department  of  Justice, 
is  monitoring  and  evaluating  a 
two-year  program  in  three 
federal  judicial  districts  for 
court-annexed  arbitration  of 
certain  civil  cases.  Comparisons 
will  be  made  with  experiences  in 
the  state  courts  to  determine 
whether  time  and  costs  can  be 
substantially  reduced. 

•  Protracted    Litigation.     In 

the  federal  courts  alone,  for  the 
year  ending  June  30,  1979, 
there  were  31  protracted  civil 
jury  trials  averaging  35  days  in 
length.  Though  relatively  few  in 
number,  even  one  such  case  can 
disrupt  the  scheduling  for  a 
district.  Jury  duty  creates  a 
problem  of  time  and  con- 
venience for  the  jurors.  To  meet 
this  common  problem,  studies 
are  under  way  by  the  Federal 
Judicial  Center,  the  National 
Center  for  State  Courts,  the 
Conference  of  Chief  Justices, 
and  the  Judicial  Conference  of 
the  United  States.  In  addition, 
the  Judicial  Conference  of  the 
United  States  at  its  meeting  last 
September  authorized  appoint- 
ment of  a  special  panel  of  senior 
judges  who  can  be  assigned  to 
assist  when  help  is  badly  needed 
in  a  given  district.  The  Judicial 
Conference  action  authorized  a 
subcommittee  of  three  District 
Court  judges  and  two  judges  of 
the  U.S.  Courts  of  Appeals 
which,  it  is  anticipated,  will  join 
the  committee  constituted  by 
the  Conference  of  Chief  Justices 
in  a  study  of  this  problem. 

•  COURTRAN.  The  use  of 
the  federal  courts'  computer 
system  is  being  adapted  to  make 


good     use     of     technology     to 
advance    comprehensive   case- 
flow   management    of   dockets 
Programs    include    the    speedy 
trial    accounting   and   reporting 
system   (STARS),    the   Court  of  \ 
Appeals    index    system    (CAIS),   | 
and    the    District    Court    Index  I 
System. 

•  Continuing     Judicial 
Education.    The    Chief   Justice  a 
reported  an   increased   interest  I 
in,  expansion  of  and  support  for  I 
continuing  judicial  education.  In 
the     year     1979    the     Federal  I 
Judicial     Center    sponsored     a 
total     of     131     workshops,   i 
conferences     and     seminars  i 
reaching      some      5,000      par-    j 
ticipants,    or   nearly   half  of  all  J 
federal  court  personnel. 

•  Brookings      Conferences. 

These  conferences  provide  a  | 
unique  forum  for  representa- 
tives from  the  three  branches  of 
government — the  House  and 
Senate  Committees  on  the 
Judiciary,  representatives  of  the 
Department  of  Justice,  and 
representatives  of  the  Judicial 
Conference  of  the  United 
States — to  explore  the  major 
problems  connected  with  the 
operation  of  the  courts.  [The 
third  annual  Williamsburg 
Conference  on  the  Administra- 
tion of  Justice,  under  the 
auspices  of  the  Brookings 
Institution,  was  held  this 
month.] 

•  Workload  of  the  Supreme 
Court.  The  Chief  Justice 
referred  to  the  need  to  relieve 
the  Supreme  Court  from  its 
"overwhelming  burden  of 
cases."  He  noted  that  two 
groups,  the  Study  Group  on  the 
Caseload  of  the  Supreme  Court, 
chaired  by  Professor  Paul 
Freund,  and  the  Commission  on 
Review  of  the  Federal  Court 
Appellate  System,  chaired  by 
Senator  Roman  Hruska,  had 
recommended  creation  of  a  new 
national  intermediate  appellate 
court.  He  called  for  considera- 

See  REPORT  p.  9 


WAYNE  JACKSON, 

PROBATION  CHIEF,  TO 

RETIRE 

Wayne  P.  Jackson,  who  has 
>een  Chief  of  the  Probation 
)ivision  of  the  Adminsitrative 
)ff  ice  since  1  972,  has 
nnounced  that  he  will  retire 
m  February  29th. 

Mr.  Jackson  has  an  illustrious 
•ackground  of  both  education 
md  experience.  He  earned  a 
I. A.  and  an  MA.  in  psychology 
t  the  Univeristy  of  Tulsa,  and 
ince  graduation  his  career  has 
un  parallel  with  continuing 
ducation. 

Awards  and  honors  have 
:ome  to  Chief  Jackson  over  the 
'ears.  One  award  which  took 
lim  out  of  this  country  was  a 
lesignation  in  1960  by  the 
inglish-Speaking  Union  of  the 
Inited  States.  As  their  Winston 
Churchill  Traveling  Fellow,  he 
pent  three  months  studying 
Tobation,  parole  and  prison 
ractices  in  England,  Northern 
eland,  Scotland,  Walesandthe 
Channel  Islands.  He  has 
spresented  the  U.S.  Probation 
iystem  through  attendance  at  a 
umber  of  international 
onferences  on  corrections,  and 
e  currently  sits  on  boards  and 
ommittees  of  eight  correctional 
roups. 

Wayne  Jackson  has  earned 
very  advancement  in  his  career 
hirough  accomplishments  and 
maginative  application  of 
orrectional  principles.  A  look  at 
ne  record  shows  he  worked  as  a 
oliceman,  as  a  juvenile 
robation  counselor,  as  a  US 
'robation  Officer  (in  Chicago), 
s  Assistant  to  the  Chief  of  the 
robation  Division,  and  finally, 
s  Chief  of  this  Division. 

Ties  with  the  Army  Reserve 
ave  been  continuous  and  today 
Ir.  Jackson  holds  the  rank  of 
rigadier  General. 

Present  plans  for  this  young 
Jtiree  (50)  include  some  part- 
me  consulting  work  in  Chicago 
nd  Washington.  llA 


JAMES  P.  COLEMAN 


DONALD  P.  LAY 


CHIEF  JUDGES  from  p.  1 

the  Fifth  Circuit  Court  of  Appeals 
in  1955  and  he  became  Chief 
Judge  in  1  967. 

Chief  Judge  Coleman,  65, 
began  his  service  in  the  Fifth 
Circuit  August  16,  1  965.  He  was 
born  in  Ackerman,  Mississippi, 
and  has  resided  there 
continuously  since  that  time.  He 
received  his  LL.B.  in  1939  from 
George  Washington  University 
and  in  1960  this  school 
conferred  upon  him  an  Honorary 
LL.D. 

Judge  Coleman  has  served  his 
native  state  in  a  number  of 
positions.  He  was  elected 
Governor  and  held  that  position 
from  1956-60.  Additional  public 
service  included  a  stint  as  a 
Representative  in  the  State 
Legislature,  Attorney  General  of 
the  State,  Commissioner  of  the 
Supreme  Court,  Circuit  Judge 
and  District  Attorney. 

Eighth  Circuit.  Judge  Floyd  R. 


Gibson,  who  has  been  Chief 
Judge  of  the  Eighth  Circuit  since 
August  31,  1974,  elected  to  take 
Senior  Judge  status  January 
1  st,  and  has  been  succeeded  by 
Chief  Judge  Donald  P.  Lay. 

Chief  Judge  Lay  is  a  graduate 
of  the  University  of  Iowa  Law 
School,  and  he  received  his  J.D. 
Degree  in  1951.  He  practiced 
law  in  Omaha  for  15  years  and 
began  duty  in  the  Eighth 
Circuit  in  1966.  He  is  the 
eleventh  chief  judge  to  have 
served  the  Circuit  and  only  the 
second  chief  judge  from 
Nebraska.  Judge  Lay  was  a 
consultant  to  the  FJC's  Advisory 
Committee  on  State-Federal 
Relations  from  1968-70;  he  was 
a  member  of  the  Judicial 
Conference  Committee  on  Trial 
Practice  and  Technique;  and  for 
two  years  on  the  Advisory 
Committee  on  Appellate  Rules. 

The  Eighth  Circuit,  establish- 
ed in  1  891 ,  has  nine  authorized 
judgeships.  l¥l 


REPORT  from  p.  8 

tion  of  two  types  of  relief:  (1) 
Congress  should  immediately 
end  the  mandatory  jurisdiction 
of  the  Supreme  Court  and 
provide  that  all  cases  be  brought 
by  certiorari;  and  (2)  serious 
study  should  be  made  of  major 
structural  changes  to  aid  the 
Court's  work. 

The  Chief  Justice  closed  with 
a  positive,  optimistic  tone:  "The 
most  pressing  problems  of  the 
judicial  systems  are  procedural. 
American  lawisbasically sound. 
.  .  .  The  computer  programs 
(COURTRAN)  have  substantially 


improved  judicial  perform- 
ance. .  .  .  Juror  utilization 
programs  have  saved  on  costs, 
saved  time  and  reduced  juror 
hostilities  over  wasted  dates  of 
attendance.  Collectively,  these 
programs — and  the  industry  and 
dedication  of  judges  and 
staffers — account  for  the  36% 
increased  output  of  District 
Courts — a  record  unparalleled 
anywhere  else  in  government." 
And  a  final  word:  "To  perform 
their  mission  is  what  I  and  my 
colleagues  are  dedicated  to,  and 
we  will  spare  no  appropriate 
effort  to  this  end."  j|[j| 
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NOMINATIONS 

Harry    T.    Edwards,    U.S.    Circuit 

Judge  (CA-DC),  Dec.  6 
Earl  B.  Gilliam,  U.S.  District  Judge, 

S.D.  CA,  Dec.  7 
Henry  Woods,  U.S.  District  Judge, 

E.D.  AK,  Dec.  14 
Paul     A.     Ramirez,     U.S.     District 

Judge,  E.D.  CA,  Dec.  14 
Richard    W.    Arnold,    U.S.    Circuit 

Judge  (CA-8),  Dec.  14 
Hipolito    F.    Garcia,    U.S.    District 

Judge,  WD.  TX,  Dec.  19 
Clyde  F.  Shannon,  Jr.,  U.S.  District 

Judge,  W.D.  TX,  Dec.  19 
CONFIRMATIONS 
Dorothy   W.    Nelson,    U.S.    Circuit 

Judge  (CA-9),  Dec.  19 
Terry  J.   Hatter,   Jr.,   U.S.   District 

Judge,  CD.  CA,  Dec.  19 
Edward     D.     Price,     U.S.     District 

Judge,  E.D.  CA,  Dec.  19 
Richard    A.    Enslen,    U.S.    District 

Judge,  W.D.  Ml,  Dec.  20 
William     M.     Kidd,     U.S.     District 

Judge,    S.D.    W.    VA,    Dec.    20 
L.T.  Senter,  Jr.,  U.S.  District  Judge, 

N.D.  MS,  Dec.  20 

APPOINTMENTS 

George   J.    Mitchell,    U.S.    District 

Judge,  D.  ME,  Nov.  2 
Lee  West,  U.S.  District  Judge,  W.D. 

OK,  Nov.  5 
Harry    Pregerson,    U.S.    Circuit 

Judge  (CA-9),  Nov.  6 
Juan    G.    Burciaga,    U.S.    District 

Judge,  D,  NM,  Nov.  9 


Neal  P.  McCurn,  U.S.  District  Judge, 

N.D.  NY,  Nov.  14 
Thomas  A.  Clark,  U.S.  Circuit  Judge 

(CA-5).  Nov.  16 
Stephanie  K.  Seymour,  U.S.  Circuit 

Judge,  (CA-10),  Nov.  16 
Arthur    L.    Alarcon,    U.S.    Circuit 

Judge  (CA-9),  Nov.  20 
Anne    E.    Thompson,  U.S.    District 

Judge,  D.  NJ,  Nov.  20 
Alan  N.  Bloch,  U.S.  District  Judge, 

W.D.  PA,  Nov.  21 
H.  Lee  Sarokin,  U.S.  District  Judge, 

D.  NJ,  Nov.  21 
Barbara    B.    Crabb,    U.S.    District 

Judge,  W.D.  Wl,  Nov.  26 
Scott  E.  Reed,  U.S.  District  Judge, 

E.D.  KY,  Nov.  27 
Robert  H.  Hall,  U.S.  District  Judge, 

N.D.  GA,  Nov.  27 
Lucius  D.  Bunton,  III,  U.S.  District 

Judge,  W.D.  TX,  Nov.  29 
Harry    L.    Hudspeth,    U.S.    District 

Judge,  W.D.  TX,  Nov.  29 
Milton    L.    Schwartz,   U.S.    District 

Judge,  E.D.  CA,  Dec.  3 
Dudley  H.  Bowen,  Jr.,  U.S.  District 

Judge,  S.D.  GA,  Dec.  5 
Peter  H.  Beer,  U.S.  District  Judge, 

ED.  LA,  Dec.  7 
ELEVATIONS 

John   V.    Parker,    Chief  Judge, 

M.D.  LA,  Nov.  27 
James    P.    Coleman,    Chief  Judge 

(CA-5),  Dec.  11 
Wendell  A.  Miles,  Chief  Judge, 

W.D.  Ml,  Dec.  31 
Donald    Lay,    Chief  Judge   (CA-8), 

Jan.  1 
DEATH 
Murray    I.     Gurfein,    U.S.    Circuit 

Judge  (CA-2),  Dec.  16 


aaocoficj 
calendar 

Jan.  22-23  Judicial  Conference] 
Committee  on  the  Administration 
of  the  Bankruptcy  System; 
Washington,  DC 

Jan.  22-23  COURTRAN  II: 
Advanced  Criminal  Training; 
Detroit,  Ml 

Jan.  22-24  Judicial  Conference 
Committeeon  Ethics;  Palm  Beach 
Shores,  FL 

Jan.  22-25  Effective  Productivity 
for  Court  Personnel;  Oxford,  MS 

Jan.  23-25  Judicial  Conference 
Committee  to  Implement  the 
Criminal  Justice  Act;  San 
Antonio,  TX 

Jan.  24  Judicial  Conference 
Advisory  Panel  on  Financial 
Disclosure  and  Judicial 
Activities;  Palm  Beach  Shores,  FL 

Jan.  24-25  Judicial  Conference 
Committee  on  the  Administration 
of  the  Probation  System;  Pain- 
Beach  Shores,  FL 

Jan.     25     Judicial     Conferenc 

Committee  for  the  Implementatic 

on  the  Admission  of  Attorneys 

Federal     Practice;     Palm     Beac 

Shores,  FL 

See  CALENDAR  p. 

RESIGNATION 

Shirley  M.  Hufstedler,  U.S.  Circu 
Judge  (CA-9),  Dec.  6 
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UPDATE  ON  FEDERAL 
JUDGES'  LITIGATION 

The  following  is  a  report  of 
developments  in  the  four  pending 
cases  involving  judicial  salaries 
and  financial  disclosure  for 
federal  judges. 

Judicial  Compensation.  The 
first  of  these  cases  is  Will  v. 
United  States  ["Willi"]  filed  in  the 
Northern  District  of  Illinois  in 
1 978  and  now  pending  before  the 
Supreme  Court,  No.  79-983.  This 
class  action,  brought  by  13 
district  court  judges,  seeks 
recovery  of  congressionally 
frozen  pay  raises  for  the  periods 
October  1,  1976  through  March 
1,  1977  and  October  1,  1977 
through  September  30,  1978. 
District  Judge  Stanley  J. 
Roszkowski  granted  plaintiffs' 
motion  for  summary  judgment  in 
August  of  last  year,  holding  that 
the  congressional  action  violated 
the  Compensation  Clause  of  the 
Constitution. 

This     holding     entitled    the 


THREE  BRANCHES  OF  GOVERNMENT 

DISCUSS  COURT  LEGISLATION 

AT  BROOKINGS  SEMINAR 

The  Brookings  Institution  sponsored  its  third  annual  Seminar  on  the 
Administration  of  Justice  last  month  in  Williamsburg,  Virginia,  for 
members  of  the  Judiciary  Committees  of  the  Congress  and  key  personnel 
in  the  federal  courts  and  the  Department  of  Justice.  Each  year  these 
seminars  have  focused  on  the  legislative  agenda  as  it  affects  federal 
judicial  administration,  including  such  fundamental  issues  as  changes 
in  sentencing  structure,  as  well  as  seemingly  mundane  matters  such  as 
increases  in  the  per  diem  allowance  for  judges  in  travel  status.  The  first 
seminar  grew  out  of  comments  of  Chief  Justice  Burger  on  the  need  for 
greater  communication  among  the  branches  of  government  and  was 
developed  by  Mark  W.  Cannon,  Administrative  Assistant  to  the  Chief 
Justice,  and  Warren  I.  Cikins,  Senior  Staff  Member  of  Brookings 
Advanced  Study  Program. 


Government  to  take  a  direct 
appeal  to  the  Supreme  Court 
under  28  U.S.C.  §1252.  In  its 
jurisdictional  statement,  filed 
December  21,  1979,  the 
Government  contended  that  the 
1976  and  1977  statutes  in 
question  rescinded  the  otherwise 

See  LITIGATION  p.  8 


STATE  OF  THE  JUDICIARY:  1980 


The  Chief  Justice  delivered  his 
State  of  the  Judiciary  report  atthe 
Midyear  Meeting  of  theAmerican 
Bar  Association  February  3.  This 
year  the  Chief  Justice  reflected 
on  the  decade  of  the  1970s  and 
called  on  the  members  of  the 
legal  profession  to  take  stock  and 
look  ahead. 

Highlighting  both  successes 
and  problems  in  the  field  of 
judicial  administration,  the  Chief 
Justice  touched  on  several  areas 
of  concern  tothecourtsandtothe 
legal  profession  generally. 

Greater  self-discipline  by  the 


profession,  he  said,  is  a  problem 
still  a  long  way  from  solution. 
"Instruction  in  professional 
ethics  should  permeate  the  entire 
educational  experience  be- 
ginning with  the  first  hour  of  the 
first  day  in  law  school.  .  .  .  The 
function  of  legal  education  must 
be  more  than  simply  producing 
highly-skilled  legal  mechanics." 
The  rising  costs  of  lawyers' 
services  was  another  problem 
identified.  He  noted  that  "There  is 
a  risk  that  lawyers  may  be  'pricing 
themselves  out  of  the  market.' 
See  JUDICIARY  p.  4 


The  seminars  are  planned  by 
representatives  of  both  houses  of 
the  Congress,  the  judicial  branch, 
and  the  Justice  Department. 

The  third  seminar  provided  a 
forum  for  consideration  of  the 
following  issues: 

—  The  Courts  and  Regulatory 
Reform,  The  Bumpers  Amend- 
ment. The  seminar  reviewed 
various  pending  proposals  to 
tighten  judicial  review  of 
administrative  agency  decisions. 
These  were  discussed,  not  only  in 
light  of  their  potential  impact  on 
the  courts,  but  also  in  terms  of  the 
various  and  at  times  competing 
objectives  of  proponents  of  such 
measures. 

—  Judicial  Discipline  and 
Tenure  —  A  Progress  Report. 
The  conferees  heard  a  report  on 
the  operation  of  the  Ninth 
Circuit's  rules  for  handling 
complaints  of  judicial  unfitness. 
Such  rules  have  been  adopted  by 
each  Circuit,  pursuant  to  Judicial 
Conference  directive,  and  the 
Congress    is  currently  consider- 

See  BROOKINGS  p.  3 


EBERSOLE     RETURNS    TO 

PRIVATE  INDUSTRY;  NIHAN, 

ALLEN  ASSUME  NEW  POSTS 

AT  CENTER 


FJC  Director  A.  Leo  Levin  has 
announced  Board  approval  of  the 
appointment  of  Charles  W.  Nihan 
as  Deputy  Director  of  the  Center. 
As  Deputy,  Mr.  Nihan  succeeds 
Joseph  L.  Ebersole,  a  member  of 
the  Center's  senior  staff  since 
1  969,  who  resigned  in  January  to 
return  to  private  industry.  Mr. 
Nihan  is  in  turn  succeeded  by 
John  E.  Allen  as  Director  of  the 
Center's  Division  of  Innovations 
and  Systems  Development. 

Mr.  Nihan  has 
been  with  the 
Center  since 
1972,  first  as 
Assistant  Direc- 
tor for  Technol- 
ogy in  the  Inno-  nihan 
vations  and  Systems  Develop- 
ment Division,  and  then  as 
Director  of  that  Division  since 
1975.  In  that  capacity,  he  has 
worked  closely  with  judges  and 
other  personnel  in  most  of  the 
courts  of  the  federal  judicial 
system,  in  connection  with  the 
design  and  testing  of  the  various 
computer  applications  the  Center 
has  developed  as  part  of  its 
Courtran  program. 

Nihan,  38,  holds  graduate 
degrees  in  computer  science  and 
Russian  studies  and  he  earned 
his  J.D.  from  Georgetown 
University  Law  Center.  Prior  to 
joining  the  Center,  he  held 
various  management  positions  in 
the  Department  of  Defense 
beginning  in  1  963. 

Mr.  Allen,  40, 
has  served  as 
manager  of  the 
Courtran  project 
since  joining  the 
Center  in  1975 
— and  thus  is 
also  well  known  to  many  in  the 
federal  courts — and  had  recently 
been  named  Deputy  Director  of 
the  Innovations  and  Systems 
Development  Division.  He  has  an 
MA.   from  American  University, 


THIRD     BRANCH     INDEX 
AVAILABLE 

All  subscribers  to  The  Third 
Branch  should  have  received 
under  separate  cover  an  index 
to  Volume  1 1 ,  covering  January 
through  December  1979. 
References  in  the  index  are  to 
the  title  of  the  article  and  the 
first  page  on  which  it  appeared. 

The  index  should  be  of  special 
value  to  librarians  and  others 
desiring  quick  reference  to 
judicial  appointments,  legis- 
lation and  other  matters  of 
interest  to  the  federal  courts. 


and  is  completing  requirements 
for  his  doctorate.  Before  joining 
the  Center,  Mr.  Allen  served  on 
Defense  Department  computer, 
electronic,  and  telecommunica- 
tions projects.        

Mr.  Ebersole 
joined  the  Cen- 
ter in  its  infancy, 
and,  as  Profes- 
sor Levin  said  in  i 
acknowledging  ^jj 

his    resignation,  ebersole 

he  "helped  shape  the  institution 
in  its  formative  years,  and,  as  it 
grew,  added  immeasurably  to  its 
capacity  to  serve.  Few  people 
have  equalled  his  contributionsto 
the  Center."  Ebersole  cametothe 
Center  from  private  industry, 
where  he  gained  diverse 
experience  in  quality  control, 
electronic  research  and 
development,  educational 
research  information  systems, 
and  judicial  administration.  He 
served  as  Director  of  the 
Innovations  and  Systems 
Development  Division  from  1969 
to  1975,  and  was  largely 
responsible  for  the  basic  design 
and  construction  of  the  Courtran 
program,  most  particularly  its 
Criminal  Caseflow  Management 
System. 

Mr.  Ebersole  has  assumed  the 
position  of  Director  of  Special 
Projects  for  Mead  Data,  Inc., 
serving  in  that  organization's 
Washington,  DC.  office.  |]fj 


JUSTICE  WILLIAM  O. 
DOUGLAS  EULOGIZED 

Mr.  Justice  William  0.  Douglas, 
the  79th  appointee  to  the 
Supreme  Court  of  the  United 
States,  died  on  January  1 9  at  the 
age  of  81 .  The  Justice  served  on 
the  Court  for  over  36  years,  longer 
than  any  other  justice  in  history. 

The  funeral,  held  at  the 
National  Presbyterian  Church  in. 
Washington,  was  followed  by 
burial  in  Arlington  National 
Cemetery.  All  arrangements 
were  planned  with  great  detail  by 
the  Justice.  In  addition  to 
requesting  special  musical 
selections,  the  Justice  desig- 
nated all  those  who  were  to  speak 
at  his  funeral. 

The  eulogy  delivered  by  the 
Chief  Justice  included  quotes 
from  a  letter  Justice  Douglas  sent 
to  his  colleagues  at  the  time  he 
announced  his  retirement.  "It 
was,''  the  Chief  Justice 
commented,  "a  typical  but  less 
well  known  side  of  this 
uncommon  man."  Justice 
Douglas  said  in  his  letter: 

"Those  who  start  down  a  water 
course  [on  a  canoe  trip]  may  be 
strangers  at  the  beginning,  but 
almost  invariably  are  close 
friends  at  the  end.  There  were 
strong  headwinds  to  overcome 
and  there  were  rainy  as  well  as 
sunny  days.  The  portages  were 
long  and  .  .  .  some  were  very 
strenuous,  but  there  was  always 
a  pleasant  camp.  .  .  .  [But] 
inevitably  there  came  the  last 
campfire,  the  last  breakfast 
cooked.  .  .  .  The  greatest  such 
journey  I  have  made  has  been 
with  you,  my  colleagues,  who 
were  strangers  at  the  start  but 
warm  andfast friends atthe end." 

lhelhird  Branch 
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ng  several  judicial  discipline 
egislative  proposals.  They 
nclude  the  Judicial  Conference 
>roposal,  which  would,  in  effect, 
live  legislative  form  to  judicial 
liscipline  procedures  now 
irovided  by  circuit  rules.  Other 
iroposals  would  establish — 
vithin  the  judicial  branch — new 
todies  for  judicial  discipline,  and 
iven  for  removal.  There  was 
ome  discussion  of  practices  in 
arious  states  that  allow  each 
ide  in  a  case  one  peremptory 
hallenge  to  the  judge  assigned. 

—  Sentencing  Reform.  The 
arious  proposals — now  before 
ne  Congress  as  part  of  the 
Iriminal  Code  Revision — to 
educe  unfair  disparity  in 
entences  imposed  and  in  those 
ctually  served  by  federal 
ffenders  were  discussed  from 
ie  judicial  perspective  and  also 
om  that  of  the  Bureau  of 
risons. 

—  Structure  of  the  Courts, 
he  various  pending  legislative 
roposals  for  a  U.S.  Court  of 
ppeals  for  the  Federal  Circuit 
nd  a  Court  of  Tax  Appeals  were 
jviewed.  This  was  followed  by 
n  examination  of  these 
roposals  by  the  Chief  Judges  of 
le  various  courts  that  would  be 
lost  directly  affected  by  the 
gislation,  as  well  as  a  review  of 
roposals  concerning  the 
ustoms  Court  by  the  Chief  Judge 
f  that  Court. 

—  The  Effects  of  the  Legal 
xplosion.  The  Conference 
iscussed  a  range  of  changes  in 
ie  federal  judicial  office  that 
ave  occurred  over  the  last 
3veral  decades,  changes  that  to 
Dme  have  had  the  cumulative 
'feet  of  transforming  the  federal 
idge  from  solo  craftsman  to  the 
lanager  of  a  small,  production- 
ie  oriented  law  office.  In  this 
Dntext,  there  was  also 
>nsideration  of  the  range  of 
oblems  that  may  in  time  impair 
e  attraction  of  the  federal 
snch,  including  judges' 
>mpensation  and  per  diem 
lowances. 


—  Attention  to  the  Judicial 
Process:  Final  Judgment  Rule 
and  Appealability,  and  Problems 
of  the  Protracted  Case— To 
Legislate  or  Notto  Legislate.  The 
conferees  heard  a  discussion  on 
various  possible  changes  in  28 
U.S.C.  Sec.  1292,  to  facilitate 
appellate  review  of  various 
interlocutory  orders,  and  to  give 
statutory  form  to  various  case  law 
exceptions  to  the  final  judgment 
rule.  They  were  also  briefed  on 
the  creation  of  federal  and  state 
judicial  committees  to  consider 
the  need  for  alternatives  to  jury 
trials  in  certain  cases. 

—  State-Federal  Relations. 
The  conferees  heard  the  views  of 
the  Conference  of  Chief  Justices 
in  support  of  a  State  Justice 
Institute  to  provide  federal  funds 
directly  to  state  judicial 
improvement  projects.  The 
Conference  has  taken  the 
position  that  the  increase  in 
federally  imposed  litigation  in 
state  courts  has  made  a  federal 
monetary  contribution  to  state 
courts  legitimate,  if  not  essential. ilfj 


BANKRUPTCY  JUDGES 
AND  MAGISTRATES  TO 
RECEIVE  BENCH  BOOK 

Upon  authorization  of  the 
Board  of  the  Federal  Judicial 
Center,  all  full-time  and  part- 
time  United  States  Bankruptcy 
Judges  and  United  States 
Magistrates  will  be  receiving 
the  Bench  Book  for  United 
States  District  Court  Judges. 

Mailing  to  the  bankruptcy 
judges  took  place  in  late 
January.  As  explained  in  a 
memorandum  from  the 
Bankruptcy  Division  of  the 
Administrative  Office  of  the 
United  States  Courts,  for  ease 
of  distribution  the  Bench  Book 
is  being  furnished  in  its 
entirety,  even  though  several 
sections  will  not  have  relevance 
to  bankruptcy  litigation. 

Distribution  to  magistrates 
will  be  delayed  for  a  short 
period  until  the  necessary 
number  of  binders  for  the 
Bench  Book  can  be  printed. 
Mailing  will  probably  begin 
early  in  March. 


PROTRACTED  CASES, 

ALTERNATIVES  TO  JURIES 

TO  BE  STUDIED 

A  special  subcommittee  of  the 
Judicial  Conference  Court 
Administration  Committee  has 
recently  been  appointed  to  study 
possible  alternatives  to  jury  trials 
in  protracted  court  cases. 
Reflecting  a  growing  concern  that 
protracted  litigation  is  absorbing 
an  ever-greater  portion  of  the 
time  and  energy  of  federal  courts, 
and  is  creating  special  problems 
for  lay  juries,  the  subcommittee  is 
charged  with  the  task  of 
investigating  the  extent  to  which 
such  litigation  actually  presents  a 
problem,  and  whether  it  is  having 
any  significant  impact  on  the 
federal  courts,  and  possible 
solutions. 

The  subcommittee  is  chaired 
by  Judge  Alvin  B.  Rubin  of  the 
Fifth  Circuit  Court  of  Appeals. 
Other  members  are:  Judge  John 
D.  Butzner,  Jr.,  Fourth  Circuit 
Court  of  Appeals;  Chief  Judge  Ray 
McNichols,  District  of  Idaho; 
Judge  Earl  E.  O'Connor,  District 
of  Kansas;  and  Judge  Milton 
Pollack,  Southern  District  of  New 
York.  All  memberes  of  the 
subcommittee  have  had 
extensive  experience  with 
protracted  cases. 

Judge  Rubin's  subcommittee 
will  work  closely  with  the 
Committee  on  Juries  in  Protacted 
Civil  Cases  appointed  by  the 
Chairman  of  the  Conference  of 
[State]  Chief  Justices,  Lawrence 
W.  I'Anson  of  Virginia,  and 
chaired  by  Edward  F.  Hennessey, 
Chief  Justice  of  the  Supreme 
Judicial  Court  of  Massachusetts. 
The  Conference  of  Chief  Justices 
voted  unanimously  to  undertake 
this  study  last  August. 

The  Federal  JudicialCenter will 
provide  a  research  staff  for  the 
subcommittee.  The  subcom- 
mittee study  will  begin  with  data 
from  the  Administrative  Office  of 
the  United  States  Courts,  and  will 
expand  to  include  interviews  with 
jurors,  lawyers,  and  judges  who 
have    participated    in    protracted 
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This  must  be  met  by  the 
profession,  or  it  may  well  be  dealt 
with  by  external  forces."  One 
factor  contributing  to  these  costs, 
he  said,  was  the  "misuse  and 
abuse"  of  pretrial  judicial 
processes.  "Within  reason,  trial 
judges  must  take  a  more  active 
role  in  the  management  of 
litigation  by  enforcing  schedules 
and  limiting  free-wheeling 
pretrial  activities."  Referring  to 
the  high  costs  of  printing  records 
on  appeal,  the  Chief  Justice 
praised  an  experiment  producing 
substantial  savings  conducted  in 
the  Fifth  Circuit  which  eliminated 
the  required  filing  of  a  printed  trial 
record  with  a  brief. 

The  Chief  Justice  commented 
on  the  substantial  increase  in  the 
workload  of  the  courts.  There 
were  31  7  cases  per  district  judge 
in  1970.  It  is  expected  that  there 
will  be  400  cases  per  judge  in 
1980,  even  with  117  additional 
district  judges.  The  Chief  Justice, 
therefore,  advocated  a  change  in 
the  method  of  creating 
judgeships.  "The  time  has  come 
to  find  some  new  method  of 
providing  judges  for  the  federal 
system  when  they  are  needed  — 
not  eight,  nine  or  ten  years  later 
....  Congress  should  promptly 
consider  authorizing  the  Judicial 
Conference  to  evaluate  the  need 
for  additional  judgeships  and, 
subject  to  congressional  veto, 
establish  new  judgeships  as  the 
needs  require.  There  is  a 
precedent  for  this  kind  of 
mechanism  going  back  more  than 
forty  years  with  respect  to  the  rule 
making  power." 

The  Chief  Justice  noted  the 
contributions  made  by  the  circuit 
executives  in  easing  the  effects  of 
that  increased  judicial  workload. 
He  announced  that  funds  are 
being  sought  to  provide  a 
counterpart  of  the  circuit 
executive  in  each  of  the  1  5  largest 
metropolitan  district  courts.  He 
said  that  the  establishment  of  the 
Institute  for  Court  Management 
in  1970  led  to  a  "revolution"  in 
the  training  of  professional  court 
administrators. 


Views  of  Five  New  Judges 

PERSPECTIVE  ON  THE  FEDERAL  JUDICIARY 


At  the  Seminar  for  Newly 
Appointed  District  Judges,  held 
last  January,  well  over  30  judges 
met  at  the  Federal  Judicial 
Center.  They  came  from  many 
districts:  from  Puerto  Rico  to 
Maine:  from  Washington  to 
California.  Not  too  surprisingly, 
they  came  from  vastly  different 
backgrounds. 

[he  reactions  of  five  judges  as 
they  came  into  the  federal  court 
system  are  incorporated  in  their 
replies  to  questions  asked  of  them 
during  recess  periods. 

Judge  Juan 
M.  Perez-Gim- 
enez  was  a  U.S. 
Magistrate  at 
the  time  of  his 
appointment  to 
the  District  Court 
in  Puerto  Rico.  The  Judge  also  has 
private  practice  and  public  service 
(Assistant  U.S.  Attorney)  on  his 

record. 

One  area  of  court  administra- 
tion receiving  insufficient 
improvement,  he  pointed  out,  is  in 
the  utilization  of  jurors'  time.  The 
Chief  Justice  charged  that  "We 
deal  far  too  casually  with  the  time 
of  citizens  called  for  jury  duty." 

The  Chief  Justice  said  that  he 
could  not  report  great  progress  in 
the  area  of  criminal  justice.  He 
focused  attention  on  the  lack  of 
deterrence,  on  "bail  crime" — 
offenses  committed  by  persons 
who  are  free  on  bail — and  on  the 
overall  correctional  system.  "We 
must  develop  educational  and 
vocational  programs  so  that 
prisoners  will  leave  correctional 
institutions,  at  the  very  least, 
trained  in  some  marketable  skill. 
We  must  encourage  prisoners  to 
"learn  their  way  out  of 
confinement.' 

The  Chief  Justice  concluded 
with  praise  for  the  ABA's 
contribution  to  improvements  in 
the  administration  of  justice,  and 
expressed  his  confidence  that  the 
courts  will  continue  to  have  the 
Association's  support  in  theyears 
ahead,  lift 


With  your  background  and 
experience  as  an  Assistant  U.S. 
Attorney  and  a  full-time 
magistrate,  you  obviously  were 
well  prepared  for  the  transition 
to  the  U.S.  District  Court.  Do 
you  think  this  was  a  big 
advantage  as  you  assumed 
office? 

In  my  case,  it  definitely  was. 
You  might  say  that  I  came  up  the 
ladder  of  the  U.S.  Attorney's 
Office  and  then  the  magistrate 
system;  and  I  like  to  consider  that 
my  appointment  was  mostly 
made  because  of  that  experience. 
I  am  not  a  political  appointee.  I 
was  cleared  through  a  judicial 
nominating  commission  in  our 
district  so  I  think  my  selection  was 
based  more  on  merit — ability 
which  I  demonstrated  in  these 
former  positions. 

When  the  U.S.  Magistrate 
positions  were  created  by 
Congress,  legislative  history 
shows  that  it  was  anticipated 
that  for  some  magistrates  it 
would  be  a  stepping  stone  to  the 
U.S.  District  Court.  Was  this 
one  of  the  factors  which 
attracted  you  to  the  position? 

It  definitely  was.  I  always 
considered  in  my  future  plans  the 
possibility  of  becoming  a  U.S. 
District  Court  Judge.  After  four 
and  one-half  years  of  practice  as 
an  Assistant  U.S.  Attorney  I  liked 
the  excitement  of  being  in  court 
almost  everyday,  but  after  a  while 
you  come  to  the  conclusion  that 
you  practically  learned  everything 
that  there  is  to  learn  there,  and 
that  you  would  like  to  move  on.  So 
when  the  new  magistrate 
positions  were  created  the  time 
was  right  for  me  to  move  into  that 
second  position.  I  saw  it  as  a 
wonderful  opportunity  to  get 
bench  experience  which  I  thought 
was  so  necessary  for  a  district 
judge. 

With  the  infusion  of  1 52  more 

judges   in   the  federal   system, 

this     has     brought     enormous 

See  NEW  JUDGES  p.  5 
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space  problems.  Do  you  have 
adequate  facilities  for  yourself, 
for  your  chambers,  for  your 
courtroom  and  your  supporting 
personnel? 

No.  In  that  respect  we  are  in  a 
/ery  sad  situation.  My  chambers 
are  now  located  in  the  extreme 
)pposite,  southern  part  of  the 
hird  floor  of  our  building  and  my 
:ourt  is  going  to  be  on  the  north 
;ide.  So  it  means  I  am  going  to 
lave  to  walk  through  a  long 
lallway,  in  the  public  section, 
vith  my  robe  over  my  arm  to  get  to 
ny  courtroom. 

So,  I  will  be  walking  by 
lefendants,  juries  and  attorneys. 
Ve  have  a  brand  new  courthouse 
n  San  Juan  which  has  not  been 
ised.  It  was  completed  in  1976 
iut  there  were  so  many  problems 
wth  it,  starting  with  security  and 
o  forth,  that  the  judges  have  not 
loved  in.  We  are  still  in  the  old 
ourthouse.  The  Bankruptcy 
:ourt  moved  in  about  a  year  ago, 
ut  now  the  latest  I  heard  is  that 
ley  are  going  to  have  to  remodel 
le  whole  thing  to  be  able  to 
ccommodate  seven  judges.  It  is 
oing  to  take  a  lot  of  money  and 
me  to  get  it  ready,  so  right  now 
ie  are  going  to  have  to  stay 
'here  we  are  under  very  trying 
Dnditions. 

What  kinds  of  cases  were  first 
jsigned  you? 

Well,  the  judges  called  me  in 
nd  they  each  explained  the 
ocedure  that  they  used  to 
>sign  cases  so  I  wouldn't  be 
uck  with  "old  dogs."  They  tried 

make  it  as  fair  as  possible 
vmg  me  complicated  cases  and 
3sy  cases.  On  criminal  cases  I 
quested  that  I  not  start  taking 
iminal  cases  until  the  first 
and  jury  of  this  year.  I  did  not 
ant  to  sit  as  a  judge  in  cases  that 
had  handled  as  a  magistrate, 
ther  setting  bonds  or 
inducting  preliminary  hearings 

arraignments.  I  know  there  is 
)  problem,  but  it  was  a  request 
at  I  made  andtheygranted  it.  So 
)w  I'll  start  getting  criminal 
ses    the    same    as    the    other 


judges.  I  have  approximately  586 
cases.  We  received  four  new 
positions  and  now  in  the  biannual 
report  that  has  to  be  made  for 
1980  we  have  already  requested 

three  more. 

*     *     * 

Judge  Jose  A. 
Cabranes  (D. 
CT),  immediately 
before  his  induc- 
tion last  Decem- 
ber, was  Coun- 
sel for  Yale  cabranes 
University.  Prior  to  that  he  had 
private  practice  experience  and 
he  has  taught  at  Rutgers  and  Yale 
law  schools. 

Was  any  kind  of  in-court 
orientation  offered  you  when 
you  came  to  the  court? 

So  far  I've  done  whatever  I  can 
on  my  own.  I've  spent  some  time 
in  other  courts,  sitting  with  other 
judges.  Since  I  took  my  oath  only 
last  December  21st,  I  made  a 
great  effort  to  be  at  this  seminar 
because  I  knew  it  was  going  to  be 
of  particular  value  to  me — and  it 
has  been. 

Do  you  think  there  is  a  definite 
period  of  time  when  someone 
with  your  background  should 
come  for  a  seminar? 

I  think  very  definitely  that  the 
earlier  you  get  here  the  better.  In 
my  particular  circumstance  I 
would  have  felt  very  ill  at  ease 
without  it. 

What  types  of  cases  and  how 
many  were  immediately 
assigned  you? 

I  have  about  400.  We  have 
arranged  for  a  series  of  status 
conferences  in  the  first  weeks  of 
February  to  find  out  what  we 
really  have. 

Do  you  have  any  preference 
for  criminal  as  opposed  to  civil 
work? 

Civil,  I  think.  I've  done  no 
criminal  work  at  all,  which  I  guess 
is  not  uncommon  among  new 
judges.  Many  have  never  done 
criminal  work. 

The  space  problem  has  been 
an  enormous  one  for  the 
Administrative  Office  and  GSA 


because  152  new  judges  are 
coming  into  the  system.  Do  you 
have  adequate  chambers? 

Well,  that  is  exactly  what  I 
spent  the  whole  afternoon  on.  I 
went  over  to  the  District  of 
Columbia  Superior  Court,  which 
has  the  new  round  courtroom, 
because  apparently  GSA  has 
adopted  it  as  one  contemporary 
model  for  new  courtrooms.  We 
are  having  one  of  those  newer 
types  of  courtrooms  built  in 
Hartford,  where  I  am  going  to  be 
stationed  a  good  deal  of  the  time. 

Are  you  enjoying  what  you  are 
doing?  It's  such  a  different  life. 

I'm  starting  to  feel  the  isolation 
that  everyone  speaks  about. 
When  I  was  at  Yale  as  General 
Counsel  our  office  was  called  by 
literally  tens  of  different  offices  in 
the  University  in  any  one  day.  Our 
phone  was  always  ringing. 
Sometimes  it  was  a  question  of 
referring  the  matter  to  other 
people  at  the  University  or 
steering  a  chairman  of  a 
department  or  a  dean  in  a 
particular  direction.  But  now 
nobody  is  calling. 

Did  you  also  teach? 

Yes.  I  taught  at  Yale  Law 
School.  I  continue  to  offer  a 
seminar  on  international  law. 

Is  there  a  tendency  or 
compulsion  to  teach  from  the 
bench  if  you  have  a  bad  lawyer 
before  you? 

I     haven't     had     enough 
experience  to  know,  but  I  hope 
not.  Teachers  sometimes  talk  too 
much     and     I     suspect     that's 
something  one  has  to  be  careful 
about.  But  teaching  experience  is 
valuable   for   a   new  judge.   I've 
always  thought  it  wrong  for  some 
elements  of  the  trial  bar  to  try  to 
preserve   access   to   the   federal 
judiciary   exclusively  to  persons 
with  similar  experience.  One  of 
the   criticisms   made  of  nontrial 
lawyers,   is,   naturally  enough,  a 
lack   of   experience    in    handling 
trials.   But  there  can  be  such  a 
thing     as    too     much    trial    ex- 
perience— in     the  sense  that  it 
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may  be  harder  for  a  person  who 
has  been  a  tough  trial  lawyer  all 
his  life  to  learn  to  exercise 
self-restraint.  I  think  there  really 
are  no  set  rules  about  the  sort  of 
experience  that  is  indispensable 
for  either  a  trial  judge  or  an 
appellate  judge. 

*     *     * 

Judge  Robert 
H.  Hall(N.D.GA) 
left  the  Supreme 
Court  of  Georgia 
last  Novemberto 
be  a  trial  judge  in 
the  federal  sys-  hall 

tern.  His  background  includes 
private  practice,  teaching  at 
Emory  University  Law  School, 
eight  years  as  Deputy  Assistant 
Attorney  General  in  his  state,  and 
thirteen  years  on  the  Georgia 
Court  of  Appeals. 

You  came  to  the  Federal 
District  Court  from  the 
Supreme  Court  of  Georgia.  Are 
the  procedures  and  personnel  in 
the  federal  system  what  you 
anticipated  they  would  be? 

I  have  been  tremendously 
impressed  with  my  associate 
judges  and  also  with  the 
administrative  supporting 
personnel  in  the  Clerk's  Office. 
They  have  been  extremely 
helpful.  I  have  a  secretary,  two 
law  clerks,  a  court  reporter  and  a 
deputy  clerk;  and  they  are  all 
women.  One  thing  I  might  add: 
I'm  tremendously  impressed  with 
the  simply  superb  building  we 
have;  I  am  very  proud  of  it. 

What  kind  of  in-court 
orientation  was  offered  you? 

The  judges  who  went  in  a 
couple  of  months  before  I  did 
were  given  about  a  two-day 
orientation.  This  was  put  on  film 
and  I  was  allowed  to  view  the  film. 
The  presentation  was  done  by 
one  of  the  judges  on  our  district 
court;  and  he  spent  about  a  half  a 
day  with  me,  my  clerks  and  my 
secretary.  Judge  William 
O'Kelley  did  an  excellent  job. 

How  much  of  a  caseload  was 
immediately  assigned  you? 


I  think  about  250-300  cases  in 
all.  About  60  of  those  cases  were 
ready  for  some  type  of  immediate 
disposition. 

What  kinds  of  cases? 

A  little  of  everything.  I  was 
surprised  that  there  were  fewer 
criminal  cases,  though.  In  other 
words,  we  weren't  given  any 
criminal  cases  that  had  already 
been  filed;  we  took  them  only  as 
they  came  in.  For  example,  in  the 
month  of  December  I  was  only 
assigned  three  criminal  cases. 

You  were  on  the  Board  of  the 
National  Center  for  State 
Courts.  With  this  background, 
what  do  you  see  as  the  areas  in 
which  federal  and  state  judges 
might  cooperate  to  their  mutual 
advantage? 

I  think  having  joint  lectures  and 
different  training  programs  and 
things  of  this  sort  would  be  of 
great  benefit.  I  think  dialogue 
between  the  two  systems  has 
enormous  potential  for  mutual 
benefits.  This  is  even  true  in  a 
state  system — dialogue  between 
the  state  appellate  and  trial 
judges,  for  example.  Once  people 
start  talking  about  problems  they 
start  solving  them. 

*     *     * 

Judge  George 
J.  Mitchell,  im- 
mediately before 
his  appointment 
to  the  District 
Court  in  Maine, 
was  United  States 
Attorney.  Over  the 
years  since  he  graduated  from 
Georgetown  University  Law 
School,  Judge  Mitchell  also 
gained  experience  in  the 
Department  of  Justice,  in  public 
service  in  his  state,  and  in  private 
practice. 

What  initial  reactions  did  you 
have  as  you  started  your  work  as 
a  U.S.  District  Court  Judge  — 
taking  up  your  tasks  on  the  other 
side  of  the  bench? 

There  aren't  many  differences 
from  the  active  practice  of  the 
law.  I  have  presided  over  a  few 
trials     already,     and     I     work 


MITCHELL 

past    twenty 


diligently  to  restrain  myself  from 
taking  over  the  cases  from  the 
lawyers.  Many  persons  who  are 
active  trial  lawyers,  and  who  then 
go  to  the  bench,  have  a  tendency 
to  continue  to  be  active  trial 
lawyers  when  they  are  in  fact 
judges.  And  so  I  have  to 
constantly  remind  myself  that  I 
am  no  longer  participating  as  a 
representative  of  a  party  but 
presiding  as  an  impartial  judge.  I 
must  say  that  I  can  understand 
why  some  judges  have 
succumbed  to  that  temptation  in 
the  past,  because  I  do  feel  it 
myself.  When  I  see  an  important 
point  overlooked  or  an  objection 
not  made  that  should  be  made, 
my  immediate  reaction  is  to  jump 
in. 

With  your  vast  experience  in 
private  practice  and  as  United 
States  Attorney,  you  have  had  a 
good  opportunity  to  observe  the 
problems  of  the  federal  courts 
from  all  angles.  In  your  new 
position  do  you  think  you  can 
make  suggestions  for  ways  to 
resolve  some  of  these 
problems? 

I  practiced  extensively  in  the 
state  courts,  both  as  a  prosecutor 
and  defense  attorney  before  I 
became  United  States  Attorney, 
and,  while  the  system  in  Maine  is 
a  very  good  one  and  is  improving 
constantly,  still  I  think  the  federal 
system  in  comparison  is  truly 
excellent.  There  are  somewhat 
better  facilities.  That  is,  the 
availability  of  courtrooms,  the 
availability  of  the  Government's 
resources  in  processing  cases  are 
generally  greater  than  those  of 
any  individual  state.  Frankly,  I 
think  that  with  Judge  Gignoux 
and  Judge  Coffin,  the  Chief  Judge 
of  the  First  Circuit,  both  having 
set  a  standard  of  excellence  I  will 
do  well  to  meet  the  standard  they 
have  set.  To  be  candid  however,  I 
do  have  some  ideas  on  how  I  think 
things  can  be  improved  or 
changed  which  I  hope  to  imple- 
ment over  the  course  of  time. 
They  are  in  the  nature  of 
improving  docket  control  and 
things  of  that  type. 

See  NEW  JUDGES  p.  7 
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What  kinds  of  cases  were 
issigned  you  immediately  after 
rou  took  your  office? 

I  don't  have  a  precise  number.  I 
vas    assigned    to    Bangor    and 
limply  took  over  the  docket  there, 
haven't  made  any  kind  of  acount 
»ut  I'm  sure  it  is  in  the  hundreds, 
he    cases    I    am    handling    are 
irimarily  civil  and  I  address  my 
ttention  to  the  oldest  cases  first, 
think  that  the  entire  docket  in 
ortland  and  Bangor  has  around 
00-800  cases.  Less  than,  half  of 
lose  are  in  Bangor  because  no 
ederal     judge     has     been 
eadquartered  there  before. 
The    difficulty    in    going    with 
umbers,  of  course,  is  that  they 
an  be  very  deceiving.  In  Maine, 
>r  example,  over  1 00  of  the  cases 
re    Government    foreclosure 
ases  which  don't  require  a  great 
sal  of  court  time.  On  the  other 
and,  a  single  case  in  which  I  was 
ivolved     as     a     U.S.     Attorney 
ivolved  32  defendants  in  a  major 
ug  conspiracy  and  took  one  and 
half  years  to  complete. 
*     *     * 

Judge  Edward 

ean  Price  (E.D. 

A)  was  a  part- 

meU.S.  Magis- 

ate    when    he 

as    nominated  price 

st  November.  The  balance  of  his 

ofessional     career     has     been 

ken  up  with  private  practice  in 

alifornia. 

You  have  come  to  the  district 

iurt  with  extensive  experience 

both  private  practice  and 
iblic  service,  including  several 
ars  as  a  part-time  magistrate, 
is  your  background,  par- 
:ularly  as  a  magistrate,  made 
>ur  transition  to  the  District 
)urt  easier  than  it  might 
herwise  have  been? 
Oh,  I  certainly  think  so. 
gardless  of  how  small  the 
rticipation  might  be  from  the 
andpoint  of  time,  being  involved 

any    way    in    the    judicatory 

Dcess    gets    you    immediately 

nking  about  the  different  role 

at  you  are  playing  as  a  judge  or 

magistrate,  and  it  makes  you 


very  conscious  of  having  to  view 
your  function  much  differently 
than  if  you  were  an  advocate. 

Did  you  hear  a  significant 
number  of  cases  with  the 
consent  of  the  parties  to  the 
litigation  which  otherwise 
would  have  been  tried  by  a 
United  States  District  Judge? 

Yes.  Among  other  matters  I  was 
hearing  many  minor  offenses  out 
of  the  National  Forest  that  lies 
generally  to  the  eastern  part  of 
California.  And  as  the  National 
Forest's  recreational  areas  are 
used  more  and  more,  the  conflict 
of  people  with  rules  and 
regulations  has  become 
pronounced.  All  those  minor 
offenses  are  triable  by  a  U.S. 
District  Court  Judge  if  the  parties 
insist,  but  the  District  Courthouse 
is  either  in  Sacramento,  75  miles 
away,  or  in  Fresno,  90  miles 
away.  In  my  entire  time,  roughly 
15  years,  I  have  never  had  the 
parties  insist  on  having  their  case 
tried  by  a  U.S.  District  Judge. 

What  in-court  orientation  was 
available  to  you  after  you  were 
appointed  to  the  district  court? 
This  seminar  was  the  first 
orientation  I  have  had,  but  it  must 
be  remembered  I  was  sworn  in  on 
December  27,  1979  so  basically 
all  I've  had  a  chance  to  do  is  to  get 
acquainted  with  my  colleague, 
Judge  Crocker. 

As  you  know,  cases  are 
pending  which  involve 
compensation  for  the  federal 
judges.  Do  you  feel  you  are 
adequately  paid  or  was  salary  a 
consideration  when  the  position 
was  offered  you? 

Salary  was  a  consideration  to 
the  extent  that  I  took  a  look  at  the 
situation  and  made  a  determina- 
tion that  I  could  live  on  the  then 
existing  salary.  I  think  that  the 
salary  has  to  be  viewed  in  two 
ways.  Salary  should  be  adequate 
to  compensate  the  person  for  the 
work  that  he  does  and  reflect  the 
importance  of  that  work,  and  the 
salary  should  be  sufficient  so  that 
you  are  certain  to  bring  good 
people  into  the  system.  The 
federal  system  must  constantly 
keep  in  mind  that  unfortunately 


More  than  $1  Million  Saved 

FIFTH    CIRCUIT    ELIMINATES 

REQUIRED  FILING  OF 

APPENDIX 

The  Fifth  Circuit  Court  of 
Appeals  no  longer  requires  the 
filing  of  a  printed  appendix  with 
appellate  briefs.  According  to 
judges  and  court  personnel,  this 
procedure,  which  went  into  effect 
May  1 ,  1  978,  has  eliminated  the 
filing  of  a  total  of  an  estimated 
3,648,000  pages  of  appendix 
material.  The  savings  in  printing 
costs  are  put  conservatively  by 
the  court  at  over  $1  million.  The 
Clerk  of  the  Fifth  Circuit  estimates 
that  this  has  meant  to  his  office  a 
saving  of  1,520  linear  feet  of 
storage  space. 

Less  tangible  savings  of  time 
have  also  been  realized. 
Attorneys  'no  longer  must 
designate  the  contents  of  the 
appendix  and  assemble  and 
transmit  documents  to  printers. 
The  work  attendant  with  filing 
two  sets  of  briefs  — one 
typewritten  preliminary  brief  and 
one  final  printed  brief  with  an 
appendix  — has  also  been 
eliminated. 

Circuit  Judge  Robert  A. 
Ainsworth,  Jr.  has  reported  tothe 
Chief  Justice  that  the  reaction  of 
the  members  of  the  bar  has  been 
"uniformly  and  enthusiastically 
favorable."  In  only  a  few  cases 
have  attorneys  filed  unrequired 
appendixes.  Given  the  savings  of 
one  million  dollars  in  printing 
costs,  Judge  Ainsworth  believes 
that  the  savings  in  attorneys'  time 
has  been  at  least  that  much  or 
more,  resulting  in  total  savings  to 
litigants  of  more  than  two  million 
dollars. 

In  his  recent  address  to  the 
Midyear  Meeting  of  the  American 
Bar  Association,  theChief  Justice 
congratulated  Judge  John  R. 
Brown,  his  successor  as  Chief 
Judge,  James  P.  Coleman,  and 
their  colleagues  in  the  Circuit  for 
their  imaginative  experi- 
mentations.  Ilfl        

people  do  have  to  take 
compensation  into  account  when 
they  consider  their  careers.  life 
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applicable  provisions  of  law 
which  authorized  the  pay 
increases.  Alternatively,  the 
Government  argued  that  even  if 
judges'  salaries  were  reduced 
without  amending  prior  law, 
there  was  no  violation  of  the 
Compensation  Clause  because  of 
a  lack  of  intent  to  undermine  the 
independence  of  or  otherwise 
discriminate  against  judges. 

Plaintiffs  filed  their  motion  to 
affirm  the  lower  court  without 
further  review,  contending  that 
the  1976  and  1977  acts  were 
merely  funding  limitations  which 
are  not  considered  to  amend  or 
repeal  existing  statutes  in  which 
specific  rights  and  duties  are 
defined.  Responding  to  the 
Government's  alternative 
argument,  plaintiffs  maintained 
that  no  discriminatory  intent  is 
necessary  for  a  finding  that  the 
Compensation  Clause  has  been 
violated. 

In  a  similar  case,  Will  v.  United 
States  ["Will  II"],  No.  79  C  4368, 
federal  judges  have  again 
prevailed  at  the  district  court 
level.  This  class  action,  filed  on 
October  1  9,  1 979  by  the  plaintiffs 
in  Will  I  and  one  other  judge, 
seeks  recovery  of  frozen  pay 
increases  for  periods  beginning 
October  1,  1978  and  October  1, 
1979.  On  January  31,  1980, 
District  Judge  Roszkowski,  "in 
view  of"  his  decision  in  Will  I, 
issued  a  ten  page  order  granting 
plaintiffs'  motions  for  class 
certification  and  summary 
judgment. 

The  third  case  concerning 
judicial  salaries,  filed  November 
9,  1979,  is  Foley  v.  Carter, 
pending  before  District  Judge 
John  Lewis  Smith  of  the  District 
of  Columbia,  No.  79-3063.  This 
action  relates  to  the  alleged 
reduction  of  a  previously  effective 
1  2.9  percent  pay  raise  for  federal 
judges  and  other  personnel  to  5.5 
percent.  The  components  of  this 
raise  consisted  of  a  5.5  percent 
raise  due  October  1 ,  1  978  (frozen 
for  fiscal  year  1979),  and  an 
increase  of  7.02  percent  for  fiscal 


year  1980  which  was  given  to 
most  government  workers  in 
October  of  last  year.  The 
compounded  total  would  yield  an 
increase  of  12.9  percent. 

The  complaint  alleges  that  this 
increase  went  into  effect  in  early 
October  1979,  but  that  on 
October  12,  1979  the  President 
signed  PL.  96-86,  which  limited 
the  increase  to  the  5.5  percent 
due  for  fiscal  year  1  979.  This  law 
stated  that  the  smaller  increase,  if 
accepted,  would  be  "in  lieu  of  the 
12.9  percent  due." 

Uncertain  of  his  authority  to 
pay  the  full  increase  and  fearful  of 
working  a  forfeiture  of  some  of 
the  raise  by  paying  only  5.5 
percent,  the  Director  of  the 
Administrative  Office  of  the 
United  States  Courts,  William  E. 
Foley,  brought  this  action  to 
clarify  the  situation.  Sought  is  a 
writ  of  mandamus  against  the 
President  compelling  him  to 
declare  the  percentage  of 
adjustments  in  the  rate  of  pay  to 
which  judicial  personnel  are 
entitled  and  declaratory  relief  that 
the  pay  reduction  of  P.L.  96-86 
cannot  be  construed  to  apply  to 


PAPER  ON  SENTENCING 
OPTIONS  PUBLISHED 

The  February  issue  of  Federal 
Rules  Decisions  includes  an 
article  entitled  The  Sentencing 
Options  ot  Federal  District 
Judges,  by  Anthony  Partridge, 
Alan  J.  Chaset,  and  William  B. 
Eldridge  of  the  Federal  Judicial 
Center's  Research  Division. 

Based  on  a  paper  written  for  the 
benefit  of  district  judges,  the  work 
has  been  published  in  articleform 
because  of  its  potential  interest  to 
practicing  lawyers  and  others 
involved  in  the  sentencing 
process.  It  goes  beyond  the  formal 
language  of  the  sentencing 
statutes,  and  considers  how  the 
judge's  sentence  influences  the 
treatment  an  offender  receives 
from  the  Bureau  of  Prisons  and 
the  Parole  Commission.  ^ 


judicial  personnel,  or,  if  so 
construed,  that  it  is  unconstitu- 
tional. 

The  district  court  judges  who 
brought  the  Will  II  case  have 
successfully  intervened  in  this 
litigation,  alleging  that  the 
difference  in  economic  involve- 
ments between  the  intervenors 
(challenging  pay  raises  for  1979 
and  1980)  and  the  plaintiff 
(challenging  only  1980  action) 
raised  the  "possibility"  of 
inadequate  representation  of 
their  interests,  thereby  meeting 
the  requirements  for  intervention 
of  F.R.C.P.  24. 

On  February  4,  the  President 
filed  an  answer  to  the  complaint 
responding  to  the  allegations  of 
the  complaint,  and  asserting  lack 
of  subject  matter  jurisdiction,  lack 
of  plaintiff's  standing  to  sue, 
failure  to  present  a  justiciable 
issue,  and  failure  to  state  a  claim 
upon  which  relief  may  be  granted. 
On  that  same  date,  plaintiff  fileda 
motion  for  summary  judgment, 
which,  with  a  supplement  filed 
February  1 1 ,  maintained  that  the 
action  was  ripe  for  decision  and 
that  the  Government's  admis- 
sions and  denials  indicated  that 
the  issue  was  solely  one  of  law 
and  that  no  questions  of  fact 
existed. 

Financial  Disclosure.  On 
November  19,  1979,  the  Fifth 
Circuit  upheld  the  constitution- 
ality of  the  Ethics  in  Government 
Act  of  1978,  which  requires  the 
annual  filing  of  a  personal 
financial  statement  by  federal 
judges  and  other  Judicial  Branch 
personnel  receiving  compensa- 
tion equal  to  or  exceeding  that 
prescribed  for  Grade  16  of  the 
General  Schedule.Dt/p/am/er  v. 
United  States,  No.  79-2351  (48 
U.S.L.W.  2375,  5th  Cir.).  Under 
the  statute,  these  statements  are 
available  for  public  inspection. 

After  denial  of  a  petition  for 
rehearing  on  December  12, 
plaintiffs — six  district  court 
judges  on  behalf  of  themselves 
and  others  similarly  situated — 
filed  a  pet  it  ion  for  writ  of  certiorari 
with  the  Supreme  Court  on 
January  31,  1980.jlf| 


COURT  INTERPRETERS 

EXAMINATION  SCHEDULED 

FOR  MARCH 

A  written  examination  for 
roficiency  in  Spanish-English 
ourt  interpretation  will  be  given 
cross  the  nation  on  March  29,  as 
-\e  first  phase  of  the  certification 
rocess  prescribed  by  the  Court 
iterpreters  Act  of  1 978  (P.L.  95- 
39,  Oct.  28,  1978).  Those  who 
ass  will  be  eligible  to  take  an  oral 
jst  as  phase  two  of  the 
ertification  process.  Candidates 
rho  successfully  complete  this 
3cond  portion  will  then  be  placed 
n  an  eligibility  list  to  be 
mployed  as  interpreters  in  the 
ideral  courts. 

As  directed  by  the  Act,  the 
dministrative  Office  has  es- 
iblished  a  court  interpreters 
ogram  to  verify  the  bilingual 
'oficiency  and  competence  of 
terpreters  to  be  used  in  civil  or 
iminal  actions  brought  by  the 
nited  States  in  federal  court, 
le  Act  mandates  that  any  party 

witness  in  such  proceedings, 
hose  primary  language  is  not 
lglish,  or  who  is  hearing 
ipaired,  is  to  be  provided  a 
rtified  interpreter  when  one  is 
ailable.  The  Administrative 
:fice  is  to  pay  the  costs  of  such 
terpreters,  although  a  judge 
ay  direct  that  such  expenses  be 
portioned  among  the  parties  or 
<ed  as  costs  in  a  civil  action. 
The  Administrative  Office  will 
tablish  standard  fee  schedules, 
d  those  certified  interpreters 
io  are  hired  full-time  by  the 
deral  courts,  primarily  in 
Jtropolitan  areas  with  large 
lingual  communities,  will 
:eive  a  salary  of  JSP  10  -  JSP 

($18,760  to  $26,794).  Such 
lployees  presently  receive  a 
lary  of  JSP  6. 

Vhile  other  languages  will  be 
luded  in  the  certification 
cess,  a  five-month  study 
nonstrated  that  the  most 
ssing  need  was  for  English- 
anish  interpreters.  In 
cember,  a  conference  of 
tional  and  international 
)erts    in    Spanish-English 


interpreting  met  in  Washington  to 
develop  the  written  examination 
to  measure  bilingual  skills.  The 
oral  examination  is  now  being 
created  to  test  a  candidate's 
ability  to  do  consecutive, 
simultaneous  and  summary 
interpreting. 

While  there  are  no  formal 
educational  requirements  for 
taking  the  written  examination, 
and  while  no  special  experience 
in  court  proceedings  is  necessary, 
the  program  sponsors  indicate 
that  the  written  test  will  be 
difficult,  requiring  at  least  a 
college  level  degree  of 
proficiency.  The  oral  test  will 
examine,  in  simulated  courtroom 
settings,  English-Spanish  and 
Spanish-English  interpretation 
and  sight  translation. 

To  obtain  an  application  form 
for  the  written  English-Spanish 
examination,  write  by  February 
29  to: 

Court  Interpreters  Program 

Personnel  Division 

Administrative    Office    of    the 

U.S.  Courts 

81  1    Vermont  Avenue.,   N.W 

Rm.  776, 

Washington,  DC  20544 

There  is  no  fee  for  taking  the 
examination,  flfi 

■i 
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trials  to  gather  their  observations 
and  suggestions. 

Finally,  the  subcommittee  will 
consider  whether  jury  trials  are 
the  best  available  method  for 
resolving  such  cases,  and 
whether  other  alternatives  exist 
that  are  just,  fair,  and  practical, 
and  that  are  not  inconsistent  with 
the  fundamental  guarantee  of  the 
Seventh  Amendment  to  the  right 
to  a  jury  trial. 

After  it  has  completed  its 
preliminary  study,  the  subcom- 
mittee will  request  advice  and 
statements  from  bar  groups  and 
the  public.  Thus,  the  subcom- 
mittee will  be  able  to  incorporate 
existing  information  and  opinion 
as  well  as  the  benefits  of  its  own 
research  in  its  final  report  to 
Judge  Elmo  Hunter's  Committee 
on  Court  Administration.  ilf| 


CALENDAR  from  p.  10 

Mar.  17-18  Workshop  for 
District  Judges  (CA-4); 
Charlottesville,  VA 

Mar.  24-26  Seminar  for 
Supervising  U.S.  Probation 
Officers;  San  Diego,  CA 

Mar.  24-28  Seminar  for  District 
Court  Clerks;  Lake  Ozark,  MO 


GRADUATE  PROGRAM 
IN  JUDICIAL  PROCESS  ANNOUNCED 

The    University   of  Virginia   at       University. 
Charlottesville     has    announced 


the  commencement  next  summer 
of  a  two-year  master  of  laws 
program  in  the  judicial  process. 
The  1980  summer  session  will 
begin  June  1 1. 

Funded  by  grants  from  the  Law 
Enforcement  Assistance 
Administration  andtheCharles  E. 
Culpeper  Foundation,  the 
program  will  be  open  to  both  trial 
and  appellate  judges— federal 
and  state.  The  academic  director 
of  the  program  is  Daniel  J. 
Meador,  former  U.S.  Assistant 
Attorney  General  for  the  Office 
for  Improvements  in  the 
Administration  of  Justice,  and 
currently  Professor  of  Law  at  the 


Participants  will  attend  two 
six-week  sessions  held  during 
consecutive  summers  at  the  law 
school.  A  thesis,  to  be 
commenced  after  the  first 
summer  course,  will  be  required 
following  completion  of  all  course 
work. 

Faculty  for  the  program  will  be 
selected  from  the  University  of 
Virginia  Law  School  and  other 
institutions. 

Financial  assistance  is 
available  to  cover  all  the  expenses 
of  a  participating  judge. 

For  information  and  appli- 
cations, telephone  Professor 
Meador  at  (804)  924-3947.  Mi 
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NOMINATIONS 

Fred  D.  Gray,  U.S.  District  Judge, 

M.D.  AL,  Jan.  10 
E.B.    Haltom,    Jr.,    U.S.    District 

Judge,  N.D.  AL,  Jan.  10 
U.W.  Clemon,  U.S.  District  Judge, 

N.D.  AL,  Jan.  10 
Robert    B.    Propst,    U.S.    District 

Judge,  N.D.  AL,  Jan.  10 
Filemon    B.    Vela,    U.S.    District 

Judge,  S.D.  TX,  Jan.  22 
Truman  M.  Hobbs,  U.S.  District 

Judge,  M.D.  AL,  Jan.  23 

CONFIRMATIONS 

Diana    F.    Murphy,    U.S.    District 

Judge,  D.  MN,  Feb.  20 
Robert   G.   Renner,   U.S.   District 

Judge,  D.  MN,  Feb.  20 
Helen  J.  Frye,  U.S.  District  Judge, 

D.  OR,  Feb.  20 
James  A.  Redden,  Jr.,  U.S.  District 

Judge,  D.  OR,  Feb.  20 
Owen    M.    Panner,    U.S.   District 

Judge,  D.  OR,  Feb.  20 
Barbara  J.  Rothstein,  U.S.  District 

Judge,  W.D.  WA,  Feb.  20 
Harry   T.    Edwards,    U.S.    Circuit 

Judge  (CA-DC),  Feb.  20 
Henry  Woods,  U.S.  District  Judge, 

E.D.,  AR,  Feb.  20 
Richard  W.^Arnold,   U.S.  Circuit 

Judge  (CA-8),  Feb.  20 
Gilberto     Gierbolini-Ortiz,     U.S. 

District  Judge  D.P.R.,  Feb.  20 


10 

APPOINTMENTS 

William     0.     Bertelsman,     U.S. 

District  Judge,  ED.  KY,  Dec.  10 
Juan    M.     Perez-Gimenez,    U.S. 

District  Judge,  D.  PR,  Dec.  18 
Warren  J.  Ferguson,  U.S.  Circuit 

Judge  (CA-9),  Dec.  20 
David    K.    Winder,    U.S.    District 

Judge,  D.  UT,  Dec.  20 
Jose  A.   Cabranes,   U.S.   District 

Judge,  D.  CT,  Dec.  21 
Horace    T.    Ward,    U.S.    District 

Judge,  N.D.  GA,  Dec.  27 
Richard  A.  Enslen,  U.S.  District 

Judge,  W.D.  Ml,  Dec.  27 
Edward    D.    Price,    U.S    District 

Judge,  ED.  CA,  Dec.  27 
William    M.    Kidd,    U.S.    District 

Judge,  S.D.  W  VA,  Dec.  28 
Harold  A.  Ackerman,  U.S.  District 

Judge,  D.  NJ,  Jan.  3 
James    T.     Giles,    U.S.    District 

Judge,  ED.  PA,  Jan.  3 
Robert  J.  McNichols,  U.S.  District 

Judge,  E.D.  WA,  Jan.  4 
Terence  T.    Evans,   U.S.   District 

Judge,  E.D.  Wl,  Jan.  7 
L.T.     Senter,    Jr.,    U.S.    District 

Judge,  N.D.  MS,  Jan.  18 
Dorothy  W.  Nelson,  U.S.  Circuit 

Judge  (CA-9),  Feb.  1 
Terry  J.  Hatter,  Jr.,  U.S.  District 

Judge,  CD.  CA,  Feb.  1 
ELEVATIONS 
Robert  W.  Hemphill,  Chief  Judge, 

D.  SC,  Nov.  30 
Wilbur     D.     Owens,    Jr.,    Chief 

Judge,  M.D.  GA,  Jan.  1 


calenaai 

Feb.     25-27     Fiscal     Workshcl 
for    Bankruptcy    Clerks,    Arric 
rillo,  TX 

Feb.     28-29     Procurement 

Contracting     Workshop    fc 

Bankruptcy    Clerks;    Amanlli 

TX 
Mar.  5-6     Judicial  Conferenc 

of     the     United     States 

Washington,  DC 
Mar.      5-7     Basic     Instruction; 

Technology  Workshop;  Savar 

nah,  GA 
Mar.  9-12     Seminar  for  Newl 

Appointed   Federal  Appellal 

Judges;  Washington,  DC 
Mar.     13-15     Seminar    fc 

Assistant    Federal    Defender: 

New  Orleans,  LA 

See  CALENDAR  p. 


DEATHS 

Peirson    M.    Hall,    U.S.    Distri. 

Judge,  CD.  CA,  Dec.  8 
William    0.    Douglas,    Associal 

Justice,  Supreme  Court  of  t\r 

United     States,     Washingtoi 

DC,  Jan.  19 
Jose  V.  Toledo,  Chief  Judge,  [ 

PR,  Feb.  3 
Leonard  P.  Walsh,   U.S.  Distri* 

Judge,  D.  DC,  Feb.  13 
Paul  R.  Hays,  U.S.  Circuit  Judc 

(CA-2),  Feb.  13 
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UNIVERSITY  OF 


arch  Meeting 

IUDICIAL  CONFERENCE  DIRECTS  ADOPTION  2 
OF  AFFIRMATIVE  ACTION  PLANS 


At     its     semiannual     March 
meeting,  the  Judicial  Conference 
f  the  United  States  directed  that 
ach    federal     court     adopt    an 
ffirmative     Action     Plan     in 
Dnformance   with   the   national 
olicy     of     providing     equal 
mployment    opportunity    to    all 
srsons  regardless  of  their  race, 
3X,     color,     national     origin, 
tligion,   age,   or   handicap.  This 
id  other  Conference  actions  are 
ghlighted  below. 
The    Conference    approved    a 
lodel   Affirmative   Action   Plan, 
igether    with    accompanying 
rievance    procedures    for 
scrimination    complaints.    The 
odel    Plan    and    the   grievance 
ocedures  are  to  be  distributed 
all  federal  courts  for  adoption 
id      implementation,      with     a 
quirement  for  the  submission 
an  annual  report  regarding  the 
lplementation     of     affirmative 
:tion    plans.    An    evaluation   of 
ese    reports,    as    well    as    the 
ports    themselves,    will    be 
eluded  hereafter  in  the  Annual 
jport    of    the    Director    of    the 
Jministrative     Office     of     the 
lited  States  Courts. 
In     a     related     action,     the 
inference    also    endorsed    the 
inciple  that  it  is  inappropriate 
r  a  judge  to  hold  membership  in 
i    organization    that    practices 
i/idious      discrimination.      The 
inference    referred    back   to    a 
>mmittee     the     drafting     of 
finitions    and    standards    and 
ected  that  they  be  reported  to 
e     next     meeting     of     the 
inference. 


Magistrates.  As  called  for  by 
the  Federal  Magistrate  Act  of 
1979    (see   The    Third    Branch, 

October  1979,  p.  1),  the  Judicial 
Conference  adopted  regulations 
establishing  standards  and 
procedures  for  the  appointment 
See  JUDICIAL  CONFERENCE  p.  3 

KING  COMMITTEE: 
A  PROGRESS  REPORT 

The    Implementation    Commit- 
tee on  Admission  of  Attorneys  to 
Federal      Practice,     chaired     by 
Judge    Lawrence    King    of    the 
Southern     District     of     Florida, 
submitted  its  first  progress  report 
to  the  Judicial  Conference  at  its 
March    meeting.    Created    by    a 
resolution  of  the  Conference  last 
September,   the  Committee  has 
been    charged   to   "oversee   and 
monitor    on     a     pilot    basis    an 
examination  on  federal  practice 
subjects,     a    trial    experience 
requirement,  and  a  peer  review 
procedure,  in  a  selected  number 
of  district  courts  that  indicate  a 
desire  to  cooperate  in  any  or  all  of 
the    above    programs."    At    that 
meeting,   without  endorsing  the 
specific  admission  standards  in 
the  Final  Report  of  the  Committee 
to     Consider    Standards    for 
Admission    to    Practice    in    the 
Federal     Courts    (the    Devitt 
Committee),    the    Conference 
endorsed    the     idea     of    pilot 
programs     urged    by    the    Final 
Report.     The     Conference 
emphasized     that     possible 
admission    standards    could    be 
best    assessed    by    evaluating    a 
See  KING  COMMITTEE  p.  2 


ILLINOIS 

RECENT  DEVELOPMENTS 

IN  FEDERAL  JUDGES' 

SALARY  LITIGATION 

This  is  a  further  update  on  three 
of  the  cases  involving  salaries  for 
federal  judges  and  other  judicial 
branch  personnel.  For  back- 
ground information,  see  The 
Third  Branch  February  1980 
issue,  p.  1 . 

WILL  I.  This  action,  Will  v. 
United  States,  No.  79-983, 
challenges  congressionally 
frozen  pay  increases  for  periods 
in  1976  and  1977.  Following  the 
district  court's  granting  of 
plaintiffs'  motion  for  summary 
judgment,  a  direct  appeal  to  the 
Supreme  Court  was  filed 
pursuant  to  28  U.S.C.  §1252.  On 
February  19,  the  Court  directed 
the  parties  to  brief  the  question  of 
whether  28  U.S.C.  §455,  the 
Judicial  Disqualification  Act, 
affects  the  jurisdiction  of  either 
the  U.S.  Supreme  Court  or  the 
District  Court  to  hear  this  class 
action,  which  is  filed  on  behalf  of 
all  Article  III  judges. 

The  question  of  disqualification 

in     judicial     salary     litigation 

See  LITIGATION  p.  2 


DATES  SET  FOR  NEXT 

SEMINAR  FOR  NEW 

DISTRICT  JUDGES 

FJC  Director  A.  Leo  Levin  has 
announced  that  the  next 
Seminar  for  Newly  Appointed 
District  Court  Judges  will  be 
held  next  June,  starting 
Monday,  June  9  and  ending 
midday  Saturday,  June  14.  As 
in  the  past,  the  seminar  will 
take  place  at  the  Dolley 
Madison  House  in  Washington, 
D.C. 


•   ' 
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LITIGATION  from  p.  1 
previously  arose  in  Atkins  v. 
United  States,  556  F.2d  1028 
(Ct.  Clms.  1977),  an  ultimately 
unsuccessful  challenge  to 
Congress's  failure  to  provide  cost 
of  living  increases  to  Article  III 
judges  in  the  face  of  inflation. 
Uncertain  of  the  applicability  of 
the  Disqualification  Act  or  Canon 
3C(1)(c)  of  the  Code  of  Judicial 
Conduct,  the  Judges  of  the  Court 
of  Claims  certified  to  the  Supreme 
Court  the  question  of  whether 
disqualification  was  necessary. 
After  the  submission  of  briefs,  the 
Supreme  Court  dismissed  the 
certified  question  without 
comment  or  opinion.  The  Court  of 
Claims  therefore  resolved  the 
issue,  and  concluded  thatthe  rule 
of  necessity  applied,  the  com- 
mon law  doctrine  that  a  judge 
is  not  disqualified  to  try  a  case 
because  of  his  personal  interest 
in  the  matter  at  issue  if  there  is 
no  other  judge  available  to  hear 
and  decide  the  case.  Noting  that 
their  jurisdiction  over  this  claim 
against  the  Government  was 
exclusive,  the  Court  held  thatthey 

were  "qualified,  authorized  and 
required"  to  decide  the  case. 

Decision  on  the  Supreme 
Court's  jurisdiction  to  hear  the 
Will  I  case  has  been  postponed 
until  a  hearing  on  the  merits. 

KING  COMMITTEE  from  p.  1 

breadth      of     experience     from 
different  programs. 

The  King  Committee  is 
encouraged  by  the  early 
responses  of  numerous  district 
judges.  Pilot  districts  will  be 
selected  in  April.  The  Committee 
hopes  that  several  districts  will  be 
in  the  active  planning  phase  by 
summer.  While  it  will  take  time  to 
detail  individual  pilot  programs, 
the  Committee  is  meanwhile 
preparing  a  manual  and  bar 
examination  for  some  of  the 
participating  districts.  This 
important  effort  will  provide 
workable  plans  for  specific 
aspects  of  a  pilot  program,  as  well 
as  other  background  information 
and  materials.  ^ 


Will  II.  In  this  class  action 
challenging  pay  increases  frozen 
in  1  978  and  1  979,  Will  v.  United 
States,  No.  79  C  4368  (Northern 
District  of  Illinois),  the 
Government  filed  a  notice  of 
appeal  to  the  Supreme  Court  on 
March  10. 

Foley  v.  Carter.  This  is  an 
action  brought  against  the 
President  by  the  Director  of  the 
Administrative  Office  of  the 
United  States  Courts  in  which 
plaintiff  alleges  that  last  October 
Congress  reduced  a  12.9  percent 
raise  for  federal  judges  to  5.5 
percent.  On  February  15, 
Department  of  Justice  attorneys, 
on  behalf  of  the  President,  filed  a 
memorandum  in  opposition  to 
plaintiff's  motion  for  summary 
judgment,  challenging  in  two 
particulars  the  form  of  relief 
sought.  First,  it  is  contended  that 
a  writ  of  mandamus  against  the 
President  to  formally  declare  the 
percent  adjustment  in  rates  of  pay 
for  F.Y.  1980  is  unnecessary, 
because  plaintiff  by  telephone  or 
letter  could  have  received  official 
vertification  that  this  adjustment 
was  7.02%.  Additionally,  it  is 
claimed  that  "in  a  matter  of  days" 
the  President  will  submit  a  report 
to  Congress  specifying  the  7.02 
percent  figure.  Second,  plaintiff's 
request  for  declaratory  relief 
against  operation  of  the  pay 
reduction  is  opposed  on  the 
grounds  that  Mr.  Foley,  who  is  not 
an  Article  III  judge,  lacks  standing 
to  raise  a  challenge  based  upon 
the  Compensation  Clause  of  the 
Constitution.  Further,  it  is 
maintained  that  plaintiff's  claim 
regarding  his  own  salary  should 
be  brought  against  the 
Government  in  the  Court  of 
Claims  rather  than  against  the 
President,  and  that  no  justiciable 
controversy  has  been  raised. 

On  February  25,  plaintiff  filed  a 
motion  for  interlocutory  relief, 
seeking  a  preliminary  injunction 
restraining  enforcement  of  the 
forfeiture  provision  of  PL.  96-86 
which  provides  that  acceptance 
by  an  employee  of  the  5.5  percent 
increase  will  be  "in  lieu  of  the 


12.9  percent  due  "  Attorneys  for 
the  President  filed  a  memo- 
randum in  opposition  to  this 
motion,  and  on  March  1 1  a 
hearing  was  held  before  District 
Judge  John  Lewis  Smith. 
(Plaintiffs  in  Will  II,  who  have 
intervened  in  this  case,  did  not 
participate.)  From  the  bench. 
Judge  Smith  denied  the  motion, 
holding  that  the  requirements  for 
obtaining  injunctive  relief  set 
forth  in  Jacksonville  Port 
Authority  v.  Adams,  556  F  2d52 
(DC.  Cir.  1977),  notably  the 
required  showing  of  irreparable 
injury,  had  not  been  met. 

A  hearing  on  plaintiff's  motion 
for  summary  judgment  was 
conducted  March  18.  After 
argument  by  all  parties,  including 
the  intervenors,  Judge  Smith  took 
the  matter  under  advisement,  jjfjj 


L.C.  GOODCHILD  APPOINTED 

CIRCUIT     EXECUTIVE     IN 

EIGHTH  CIRCUIT 

Chief  Judge  Donald  P.  Lay(CA- 
8)  has  announced  that  Lester  C. 
Goodchild  will  assume  the  office 
of  Circuit  Executive  for  the  Eighth 
Circuit  on  March  24th.  His 
headquarters  will  be  in  St.  Louis, 
Missouri.  He  will  be  replacing  R. 
Hanson  Lawton  who  is  returning 
to  private  practice. 

Mr.  Goodchild  presently  is  in 
charge  of  the  Buffalo  office  forthe 
New  York  State  Commission  on 
Judicial  Conduct  and  prior  to  that 
service  he  was  Chief  Executive 
Officer  for  the  courts  in  New  York 
City.  His  career  also  includes 
service  as  Assistant  Counsel  to 
the  Judicial  Conference  of  the 
State  of  New  York. 

The  new  Circuit  Executive  is  a 
1953  graduate  of  the  University 
of  Buffalo  Law  School  and  he 
earned  a  degree  in  Business 
Administration  at  the  same 
institution.  He  is  a  Fellow  of  the 
Institute  for  Court  Management 
and  has  been  certified  by  the 
Board  of  Certification  for  Circuit 
Executives.  j|ff 


-JC     SEEKS     SPEECHES, 

ARTICLES;      ALSO      CIRCUIT 

CONFERENCE  PROGRAMS 

The  Federal  Judicial  Center's 
nformation  Services  office, 
which  provides  bibliographic  and 
)ther  research  information  to 
ederal  court  personnel  and  the 
)ublic,  is  seeking  to  expand  its 
collection  of  research  material. 

Presently,  the  Information 
services  office  has  a  unique  two 
housand  item  collection  of 
>ublished  and  unpublished 
irticles,  seminar  presentations, 
ipeeches,  lectures,  Adminis- 
rative  Office  memoranda  and 
)ther  "fugitive"'  materials. 
Access  to  this  collection  is 
hrough  ISIS  (the  Information 
Services  Index  System),  an 
mtomated  data  base  prepared  by 
he  I.S.  staff  with  technical 
ssistance  provided  by  the 
Center's     Innovations     and 


Systems  Development  Division. 
Material  in  ISIS  can  be  retrieved 
through  the  use  of  subject, 
author,  or  accession  number 
indexes. 

Although  a  few  direct 
contributions  are  made,  most 
new  articles  are  found  for  the 
collection  through  the  research 
of  the  Information  Services'  two 
librarians.  As  a  pertinent  law 
review  article  is  published,  or  as  a 
copy  of  a  judge's  speech  is 
received,  a  bibliographic  record  is 
entered  into  the  ISIS  data  base. 
Additionally,  if  a  judge  requests 
the  Information  Services' 
assistance  when  preparing  a 
speech  or  report,  the  practice  is  to 
ask  that  judge  to  contribute  the 
finished  product  to  the  collection. 
Clearly,  however,  the  staff  has  no 
knowledge  of  many  of  the  articles 
and  speeches  being  prepared, 
and  direct  contributions  are  the 
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Df  magistrates.  Among  other 
qualifications  for  appointment  to 
:he  magistrate  position,  a 
nominee  must  have  been  for  at 
east  five  years  a  member  in  good 
standing  of  the  bar  of  the  highest 
:ourt  in  the  state  in  which  he  or 
>he  is  to  serve,  must  have  been 
engaged  in  the  active  practice  of 
aw  for  at  least  five  years,  and 
nust  be  competent  to  perform  the 
iuties  of  the  office.  A  Merit 
Selection  Panel,  appointed  by 
jach  court,  will  recommend  those 
who  are  fully  qualified,  and  the 
district  court  will  select  the 
nagistrate  from  those  recom- 
nended  by  the  Panel. 

The  Conference  also  approved 
ules  of  procedure  for  the  trial  of 
misdemeanors  before  magis- 
rates  and  authorized  their 
ransmission  to  the  Supreme 
^ourt  for  consideration  and 
adoption. 

Judicial  Workload.  William  E. 
:oley,  Director  of  the  Administra- 
ive  Office,  filed  his  annual  report 
or  the  year  ending  December  31 , 
979.    This    report    noted    that 


although  both  the  courts  of 
appeals  and  district  courts 
increased  their  terminations, 
increases  in  the  number  of  filings 
left  both  courts  with  larger 
pending  caseloads  than  they  had 
the  previous  year.  Much  of  the 
increase  in  case  filings  during 
1979  resulted  from  the  increase 
of  suits  against  students  for 
repayment  of  guaranteed  loans 
and  from  prisoner  civil  rights 
cases.  The  number  of  criminal 
cases  filed  in  district  courts 
continued  to  decline,  this  year  by 
more  than  10  percent,  largely 
because  of  the  Department  of 
Justice  policy  to  decline  to 
prosecute  where  state  courts  had 
concurrent  jurisdiction  over  the 
offense. 

Legislation.  The  Conference 
expressed  its  opposition  to  S. 
2045,  which  would  provide  for 
open  meetings  of  the  Judicial 
Conference,  all  its  Committees 
and  all  meetings  of  Circuit 
Judicial  Councils.  The  Confer- 
ence expressed  grave  reserva- 
tions, based  on  separation  of 
powers  principles,  as  to  this 
legislation's  constitutionality.  j|f| 


best  way  to  expand  the  material 
on  file. 

The  Information  Services  office 
is  now  endeavoring  to  broaden  its 
collection  by  serving  as  a 
repository  for  otherwise 
unavailable  monographs  and 
memoranda  prepared  by  federal 
judges  and  others.  FJC  Board 
member  John  C.  Godbold  (CA-5) 
suggested  that  such  a  practice 
would  have  the  twin  advantages 
of  providing  greater  service  to 
judges  doing  research  and  of 
involving  more  judicial  personnel 
directly  in  the  Center's  activities. 

In  a  similar  effort,  the 
Information  Services  office  is 
collecting  programs  and  program 
papers  from  circuit  judicial 
conferences  held  in  past  years. 
The  Center  presently  possesses  a 
number  of  programs  but  is 
endeavoring  to  make  the 
collection  as  complete  as 
possible.  Program  directors  for 
the  conferences  have  especially 
found  these  valuable  in 
developing  plans  for  the  circuit 
judicial  conferences;  and,  they 
have  been  helpful  in  planning  bar 
association  activities. 

Contributions  of  articles, 
monographs  or  circuit  conference 
materials  are  welcomed  at  the 
Information  Services  office. 

For  any  information  on 
material  in  the  IS  office,  call  Mrs. 
Sue  Welsh,  Mrs.  Marsha  Carey, 
or  Mr.  Eugene  Edwardsat(202)or 
(FTS)  633-6365.  |Y| 


Rep.  Henry  B.  Gonzales  (D-Tx) 
submitted  on  January  28  H.  Res. 
540,  urging  the  President  to  order 
the  Attorney  General  to  offer  up 
to  $3  million  as  a  reward  for 
information  leading  to  the  arrest 
and  conviction  of  the  murderer  or 
murderers  of  U.S.  District  Judge 
John  Wood  and  those  involved  in 
the  attack  on  Assistant  U.S. 
Attorney  James  Kerr  of  San 
Antonio,  Texas.  It  has  been 
referred  to  the  Committee  on  the 
Judiciary.  ^ 
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MINOR  DISPUTES 

On  February  12,  the  President 
signed  into  law  the  Dispute 
Resolution  Act,  PL.  96-190, 
which  provides  federal  funding 
for  the  development  and 
maintenance  of  mechanisms  for 
the  resolution  of  minor  disputes. 
The  bill,  S.423,  passed  the  Senate 
on  April  9,  1979  and  was  then 
narrowly  passed,  with  amend- 
ments, by  the  House  on 
December  1  2  by  a  vote  of  207- 
198.  The  Senate  subsequently 
agreed  to  the  House  amend- 
ments. 

The  Act  has  two  major 
provisions.  First,  it  establishes  a 
Department  of  Justice  grant 
program  whereby  state  and  local 
governments  and  nonprofit 
organizations  may  receive  funds 
to  develop  new  mechanisms  and 
strengthen  existing  systems  for 
dispute  resolution.  The  Act's 
major  purpose  is  to  encourage 
experimentation  with  a  variety  of 
non-judicial  dispute  resolution 
mechanisms  such  asconciliation, 
mediation,  arbitration,  and 
others,  although  assistance  to 
judicial  forums  such  as  small 
claims  courts  is  also  provided. 

Second,  it  creates  in  the 
Department  of  Justice  a  Dispute 
Resolution  Center,  which  will 
serve  as  a  clearing  house  for  the 
exchange  of  information  on 
dispute  resolution  programs, 
provide  technical  assistance, 
conduct  research  and  make 
surveys  of  existing  programs. 

House  amendments  agreed  to 
by  the  Senate  had  the  primary 
effect  of  reducing  the  funding 
levels  for  the  Act.  The  Dispute 
Resolution  Center  will  receive  $1 
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BILL  ENACTED 

million  rather  than  $3  million 
over  five  years  and  the  grant 
program  will  have  a  four  year 
budget  of  $10  million  rather  than 
$15  million.  The  House 
amendments  also  made 
resolution  of  consumerdisputesa 
major  priority  of  the  funding  and 
established  an  advisory 
committee  to  provide  consul- 
tation on  development  and 
management  of  the  program.  It  is 
anticipated  that  the  Resolution 
Center  will  begin  operation  this 
year,  but  the  grant  program  will 
not  commence  until  FY  1  981 ,  and 
will  continue  through  FY  1984.|in 


WORK  MEASUREMENT 

STUDY  OF  CLERKS'  OFFICES, 

U.S.  BANKRUPTCY  COURTS 

Management  analysts  of  the 
Management  Services  Branch, 
Administrative  Services  Division 
of  the  Administrative  Office  of  the 
United  States  Courts,  are 
presently  conducting  a  work 
measurement  study  of  the  clerks' 
offices.  This  comprehensive 
study  was  requested  by  the 
Bankruptcy  Division  of  the 
Administrative  Office  as  a  result 
of  the  implementation  of  the 
Bankruptcy  Reform  Act  of  1978, 
Public  Law  95-598,  which  has 
had  a  substantial  impact  on  the 
work  of  the  bankruptcy  offices. 

The  work  measurement  study 
will  encompasss  the  formulation 
of  a  uniform  description  of  work 
for  all  bankruptcy  clerks'  offices 
followed  by  on-site  measure- 
ment at  24  representative  clerks' 
offices.  The  end  product  of  the 
study  will  be  an  empirically 
developed  staffing  formula  which 
will  identify  the  number  of  deputy 
clerk  positions  needed  to  fulfill 
the  requirements  of  the 
Bankruptcy  Reform  Act  of  1978. 
To  provide  assistance  and 
guidance  in  this  effort,  an  ad  hoc 
advisory  committee  consisting  of 
eight  bankruptcy  clerks  and  H. 
Kent  Presson,  the  Assistant  Chief 
of  the  Bankruptcy  Division,  has 
been  appointed,  ilfi 
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Court  Reform  and  Access  to 
Justice:  A  Legislative  Perspec- 
tive. Robert  W.  Kastenmeier  and 
Michael  J.  Remington.  16 
Harvard  Journal  on  Legislation  2. 

Discovery  Problems:  Is  Help  on 
the  Way?  Joseph  L.  Ebersole.  66 
ABA  J.  50-56  (Jan.  1980). 

Federal  Court  Admission 
Standards — a  45-Year  Success 
Story.  Adrian  A.  Spears.  83  FRD 
235-245  (Nov.  1979). 

A  Guide  to  Federal  Discovery 
Rules.  James  L.  Underwood.  ALI- 
ABA,  1979. 

Judge  as  Political  Powerbroker: 
Superintending  Structural 
Change  in  Public  Institutions. 
C.S.  Diver.  65  Va.  L.  Rev.  43-106 
(Fall  1979). 

Judicial  Discretion  and 
Sentencing  Standards:  Victorian 
Attempts  to  Solve  a  Perennial 
Problem.  Leon  Radzinowicz  & 
Roger  Hood.  127  U.  Pa.  L.  Rev. 
1288-1349  (May  1979). 

Judicial  Process  Symposium. 
16  Harv.  J.  Legis.  283-440 
(Spring  1979). 

Judicial  Review  of  Environ- 
mental Administrative  Actions. 
John  D.  Butzner.  4  ALI-ABA 
Course  Materials  J.  6-8+  (Oct. 
1979). 

A  New  Approach  to  Resolving 
Costly  Litigation.  James  F.  Davis. 
61  J.P.O.S.  482-491  (Aug.  1979). 

Procedures  for  Processing 
Complaints  of  Judicial  Mis- 
conduct. Judicial  Council  of  the 
Ninth  Circuit.  As  amended  April 
12,  1979. 

Scientists  Are  Not  Prophets. 
Patrick  E.  Higgenbotham.  18 
Judges' J.  16-19+ (Fall  1  979).  »¥l 


INFORMATION    SERVICES 

OBTAINS  ADDITIONAL 

COMPUTER  SYSTEM 

To  further  assist  users  in 
aroviding  bibliographic  informa- 
:ion,  the  Federal  Judicial  Center 
nformation  Services  office  has 
added  another  automated  service 
:o  its  facilities. 

Lockheed  Dialog  is  a 
>ibliographic  system  consisting 
)f  1  20  separate  data  bases,  all  of 
which  can  be  accessed  on  one 
erminal.  Data  bases  of  special 
falue  in  judicially  related  areas 
nclude  the  PTS  Federal  Index 
including  Congressional  Record 
ind  Federal  Register),  Magazine 
ndex,  Public  Affairs  Information 
Service  and  the  GPO  Monthly 
Catalog.  Also  available  are 
liology,  chemistry,  and  other 
cientific  indexes,  as  well  as 
ociology  and  political  science. 

This  system,  like  others 
vailable  in  the  office,  allows  the 
taff  to  help  federal  judicial 
personnel  to  identify  materials 
leeded  in  a  speech  or  article  on 
arious  aspects  of  judicial 
dministration.  The  system  may 
e  used  to  identify  a  periodical 


COHAN  APPOINTED  CHIEF 
OF  PROBATION  DIVISION 

William  E.  Foley,  Director  of  the 
administrative  Office  of  the 
Inited  States  Courts,  announced 
in  February  25  that  William  A. 
)ohan,  Jr.  has  been  appointed 
'hief  of  the  Probation  Division, 
ffective  March  1,  1980.  He 
eplaces  Wayne  P.  Jackson,  who 
etired  February  24th. 

Mr.  Cohan  obtained  his  B.A. 
1 954)  and  did  graduate  study  in 
ocial  administration  at  Ohio 
tate  University.  Mr.  Cohan  has 
een  with  the  Administrative 
•ffice  since  1963.  Prior  to  his 
love  to  Washington  he  served  as 

United  States  Probation  Officer 
l  the  Northern  District  of  Ohio  for 
ight  years  and  in  October  1963 
e  was  named  Assistant  Chief  of 
ie  Probation  Division,  which 
osition  he  occupied  until  his 
scent  promotion,  flfj 


article  where  only  the  author  and 
approximate  date  are  known,  or  to 
determine  what  kinds  of  studies 
have  been  performed  in  a  certain 
subject  area.  The  data  bases  can 
be  searched  by  subject,  author  or 
title,  and  other  modifiers  can  be 
added  to  obtain  more  specific 
information.  Upon  completion  of 
a  search,  both  bibliographic 
information  and  an  abstract  of  the 
article  are  displayed.  Desired 
documents  not  available  locally 
can  be  ordered. 


The  New  York  Times  Informa- 
tion Bank  index  and  ISIS,  the 
Information  Services'  index  to  its 
own  article  collection,  are  also 
available  in  addition  to  Dialog. 

The  Information  Services  staff 
welcomes  inquiries  and  the 
opportunity  to  perform  searches 
for  federal  judicial  personnel.  The 
office  may  be  reached  by 
telephone  at  FTS  633-6365  (or 
202-633-6365)  or  by  mail  at 
1520  H  Street,  N.W.,  Washing- 
ton, D.C.  20005.  jlft 


ABA  MIDYEAR  RESOLUTIONS 
RELATED  TO  THE  FEDERAL  COURTS 


At  the  midyear  meeting  of  the 
American  Bar  Association  held 
last  month,  several  resolutions 
related  to  the  work  of  the  federal 
courts  were  acted  upon  by  the 
members  of  the  House  of 
Delegates.  Of  some  significance 
are  the  following. 

Approved:  Resolution  calling 
for  18  U.S.C.  §3731  to  be 
amended  to  provide  for 
interlocutory  appeal  before  or 
during  trial  from  an  order  of  the 
trial  court  in  a  criminal  case 
requiring  or  denying  the 
disclosure  of  classified 
information,  imposing  or  refusing 
sanctions  for  nondisclosure  of 
classified  information  or  granting 
or  refusing  a  protective  order  to 
prevent  the  disclosure  of 
classified  information,  provided 
that  provision  be  made  for 
expeditious  resolution  of  any 
such  appeal  and  the  provisions  of 
Section  3731  on  pretrial  release 
be  followed. 

Disapproved:  Pending  legisla- 
tion which  proposes  the  creation 
of  a  Court  of  Appeals  for  the 
Federal  Circuit  and  a  U.S.  Claims 
Coun,  as  well  as  the  creation  of  a 
U.S.  Court  of  Tax  Appeals. 

Approved:  The  House  of 
Delegates  resolved  to  support 
enactment  of  legislation  which 
provides  that  certain  pleadings 
and  proceedings  in  the  U.S. 
District  Court  for  the  District  of 
Puerto  Rico  may  be  filed  and 
conducted     in     the     Spanish 


language. 

Approved:  Ten  recommenda- 
tions for  changes  in  the  Internal 
Revenue  Code  of  1954,  on  such 
provisions  as  those  relating  to 
dividends-received  deductions, 
gains  or  losses  resulting  from 
transfers  of  property  to  controlled 
corporations,  and  changes  in 
provisions  relating  to  collapsible 
corporations. 

Approved:  A  resolution  stating 
that  the  ABA,  as  a  matter  of 
principle,  opposes  any  proposal 
that  would  permit  the  Govern- 
ment to  appeal  sentences  merely 
on  the  grounds  that  they  are  too 
lenient. 

Approved:  A  resolution  calling 
upon  the  ABA  to  recommend  to 
Congress  the  enactment  of  a 
statute  permitting  one  peremp- 
tory challenge  by  each  party  of  a 
federal  district  court  judge, 
magistrate  or  bankruptcy  judge  in 
civil  cases. 

Approved:  A  resolution  stating 
that  the  ABA  supports  legislation, 
such  as  H.R.  2583  in  the  96th 
Congress,  which  would,  if 
enacted,  discontinue  annuity 
payments  to  former  federal 
employees  thereafter  appointed 
as  justices  or  judges  of  theUnited 
States  and  making  provision  for 
resumption  of  such  annuity 
payments  upon  resignation, 
retirement,  or  assumption  of 
senior  status  as  justices  or 
judges,  flfjj 


calendar 


Mar.  26-28  Basic  Instructional 
Technology  Workshop;  Salt 
Lake  City,  UT 

Mar.  31  -  April  2  Fiscal  Work- 
shop for  Bankruptcy  Clerks; 
Reno,  NV 

April/May  Orientation  Seminar 
for  U.S.  Magistrates;  Washing- 
ton, D.C.  (Tentative) 

Apr.  3-4  Procurement  &  Con- 
tracting Workshop  for  Bank- 
ruptcy Clerks;  Reno,  NV 

Apr.  7-11  Seminar  for  District 
Court  Clerks;  Lake  Ozark,  MO 

April  9-10  Conference  of 
Metropolitan  Chief  Judges; 
Charleston,  SC 

Apr.  14-18  Effective  Produc- 
tivity for  Court  Personnel;  San 
Antonio,  TX 

Apr.  18  Judicial  Conference 
Committee  to  Consider 
Standards  for  Admission  to 
Practice  in  the  Federal  Courts; 
San  Antonio,  TX 

Apr.  21-22  Effective  Produc- 
tivity for  Court  Personnel; 
Savannah,  GA 


NEW  APPOINTMENTS  TO 

THE  JUDICIAL  PANEL  ON 

MULTIDISTRICT 

LITIGATION 

The  untimely  death  of  Judge 
Murray  I.  Gurfein  (CA-2)  last 
December  left  the  chairman- 
ship of  the  Judicial  Panel  on 
Multidistrict  Litigation  vacant. 
The  Chief  Justice  this  month 
has  announced  that  the 
chairmanship  will  be  assumed 
by  Chief  Judge  Andrew  A. 
Caffrey  of  the  District  of 
Massachusetts,  presently  a 
member  of  the  Panel. 

Two  other  vacancies  on  the 
Panel  will  be  filled  by  the 
appointment  of  Judge  Sam  C. 
Pointer  of  Alabama,  and  Judge 
Frederick  A.  Daugherty  who  sits 
in  the  Western,  Eastern  and 
Northern  Districtsof  Oklahoma. 


Apr.  24-25  Judicial  Conference 
Committee  on  Civil  Rules; 
Washington,  DC 

Apr.  24-25  Effective  Produc- 
tivity for  Court  Personnel; 
Augusta,  GA 

Apr.  25-26  Workshop  for 
District  Judges  (CA-2); 
Saratoga    Springs,  NY 

Apr.  28-30  Seminar  for  Bank- 
ruptcy Clerks;  Pasadena,  CA 

Apr.  30  -  May  2  Basic  In- 
structional Technology 
Workshop;  Providence,  Rl 


ftR9»nna 

NOMINATIONS 

William    A.    Norris,    U.S.    Circuit 

Judge  (CA-9),  Feb.  27 
Walter    M.    Heen,    U.S.    District 

Judge,  D.  HI,  Feb.  27 
Odell     Horton,     U.S.     District! 

Judge,  WD.  TN,  Feb.  27 
John     T.     Nixon,     U.S.     District 

Judge,  M.D.  TN,  Feb.  27 
Norma      H.     Johnson,      U.S. 

District  Judge,  D.  DC,  Feb.  28 

ELEVATIONS 

Lloyd  F.  MacMahon,  Chief  Judge, 

S.D.  NY,  Feb.  16 
Herman      G.      Pesquera,      Chief 

Judge,  D.  PR,  Feb.  3 
William  S.  Sessions,  Chief  Judge, 

WD.  TX,  Feb.  18 

May  1-3  Seminar  for  Assistant 
Federal  Public  and  Community! 
Defenders;  New  York,  NY 

May  7-9  Sentencing  Institute 
(CA-3  and  CA-6);  Lexington,  KY 

May  19-21  Seminar  for 
Bankruptcy  Clerks;  Clayton, 
MO 

May  20-23  Effective  Produc- 
tivity for  Court  Personnel;  Port- 
land, OR 
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lourt  Administration  and  the  Judicial  Conference 

AN  INTERVIEW  WITH  JUDGE  ELMO  B.  HUNTER 

Judge  Elmo  B.  Hunter  has  served  on  the  federal  bench  in  the  Western 
District  of  Missouri  since  1  965.  A  graduate  of  the  University  of  Missouri 
A  B.  1  936,  J.D.  1  938)  with  election  to  Phi  Beta  Kappa  and  Order  of  the 
:oif,  he  served  on  both  the  trial  and  appellate  courts  in  his  state  for  1  3 
'ears  before  moving  to  the  federal  system. 

Judge  Hunter  has  been  a  member  of  the  Judicial  Conference's 
Committee  on  Court  Administration  since  1969,  and  has  been  its 
:hairman  since  1  978.  He  also  served  as  chairman  of  its  Subcommittee 
in   Judicial   Improvements   from 


MAY  0  8  1980       PLAINTIFF  WINS 

SUMMARY  JUDGMENT 
IN  FOLEY  v.  CARTER 


976  to  1978. 

In  the  following  interview, 
ludge  Hunter  explains  the  make- 
ip  and  function  of  his  prominent 
lommittee  and  comments  on 
ome  of  the  more  pressing  issues 
ending  before  it. 

As  Chairman  of  the  largest 
tanding  committee  of  the 
ludicial  Conference  of  the 
Jnited  States,  you  take  the  lead 
n  guiding  the  efforts  of  15 
ederal  judges,  and  six 
ubcommittees  made  up  of  21 
dditional  judges  and  law 
rofessors.  How  often  do  you 
neet  and  who  attends  the 
leetings? 

The  Committee  on  Court 
administration  meets  two  times  a 
ear— usually  in  late  January  and 
He  July,  about  one  month  before 
ie  meeting  of  the  Judicial 
inference  of  the  United  States, 
he  entire  membership  (1  5)  of  the 
ommittee  meets  as  a  body.  Also 
i  attendance  are  three  or  four 
ersons  from  the  Administrative 
>ffice  of  the  United  States 
ourts,  and  occasionally,  a  few 
witees  who  possess  specialized 
lformation  needed  by  the 
ommittee. 

What  is  the  function  of  the 
Committee  on  Court  Adminis- 

See  INTERVIEW  p.  4 


District  Judge  John  Lewis 
Smith  of  Washington,  DC  held 
on  March  24  that  federal  judges 
and  certain  other  judicial  branch 
personnel  are  entitled  to  a  12.9 
percent  raise  for  FY  1980.  The 
ruling  came  in  a  suit  brought  by 
William  E.  Foley,  the  Director  of 
the  Administrative  Office,  against 
the  President,  Foley  v.  Carter,  No. 
79  3063.  Although  Judge  Smith 
noted  that  a  pay  reduction  for 
judges  would  "entail  grave 
constitutional  conflicts,-'  he  did 
not  base  his  holding  on 
constitutional  grounds.  Instead, 
Judge  Smith  held  that  a  1979 
statute— reducing  to  5.5  percent 
a    12.9   percent   raise  previously 

See  LITIGATION  p.  2 


NEW  FJC  BOARD  MEMBER  ELECTED 

The  Judicial  Conference  of  the 
United  States  last  month  elected 
Chief  Judge  William  S.  Sessions 
of  the  Western  District  of  Texasto 
a  four  year  term  as  one  of  three 
district  judge  members  of  the 
Board  of  the  Federal  Judicial 
Center. 

Judge  Sessions  was  appointed 
to  the  federal  bench  on  December 
20,  1974  and  he  became  Chief 
Judge  in  his  district  Feb.  18, 
1980.  Previously,  he  had  served 
as  United  States  Attorney  for  the 
Western  District  of  Texas  from 
1971-1 974  and  he  was 
Councilman  for  the  Waco  City 
Council  in  1969.  Judge  Sessions 
attended  the  University  of  Kansas 
and  Florida  State  University,  and 
he     graduated     from     Baylor 


University,  receiving  his  B.A.  and 
LL.B.  degrees  in  1958. 

Judge  Sessions  replaceson  the 
Board  Judge  Frank  J.  McGarr 
(N.D.  IL),  whose  four  year  term 
expired  on  March  28,  1980. 


FINAL  REPORT 

OF      PRISONER      CIVIL 

RIGHTS  COMMITTEE 

RELEASED 

The  Federal  Judicial  Center's 
Prisoner  Civil  Rights  Committee 
last  month  published  its  third  and 
final  report  on  Recommended 
Procedures  for  Handling  Prisoner 
Civil  Rights  Cases  in  the  Federal 
Courts.  According  to  the 
Committee,  the  report  has  three 
purposes:  (1)  to  evaluate  the 
handling  of  prisoner  condition -of - 
confinement  cases  and  recom- 
mended needed  changes;  (2)  to 
assist  federal  judges,  magistrates 
and  staff  to  effectively  and 
efficiently  deal  with  such  cases, 
and  (3)  to  apportion  responsibility 
between  federal  and  state  courts 
with  respectto  mattersthat ought 
to  be  handled  by  the  state 
judiciary. 

Tentative  reports  of  the 
Committee,  chaired  by  Judge 
Ruggero  J.  Aldisert  (CA-3),  had 
been  released  in  January  1976 
and  May  1977.  These  reports 
suggested  procedures  for  the 
handling  of  cond  it  lon-of - 
confinement  cases,  offered 
mode!  forms  to  expedite  their 
processing,  and  provided  general 
commentary  on  the  law  in  this 
field.  To  assist  judges  in 
implementing  the  Committee's 
recommended  procedures, 
Committee  member  Ma  Jeanne 
Sensenich  (U.S.  Magistrate,  W.D. 
Pa.)  was  asked  to  expand  on  her 
prior  research,  and  her 
Compendium  of  the  Law  on 
Prisoners'  Rights  was  published 
by  the  Federal  Judicial  Center  in 
April  1979. 

Recommended  Procedures  for 
Handling  Prisoner  Civil  Rights 
Cases  has  been  distributed  to 
Supreme  Court  Justices,  Circuit 
and  District  Judges,  U.S. 
Magistrates,  clerks  of  federal 
courts,  circuit  executives,  and 
federal  court  libraries.  Additional 
copies  are  available  from  the 
Information  Services  Office  of 
the  Federal  Judicial  Center,  (202) 
or  (FTS)  633-6365    flf! 
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granted  —  was  intended  by 
Congress  to  apply  only  to 
members  of  the  executive  and 
legislative  branches,  and  not  to 
the  judiciary.  Judge  Smith 
granted  summary  judgment  for 
Director  Foley. 

This  was  the  third  recent 
decision  in  cases  involving 
federal  judges  in  salary  litigation. 
In  two  class  actions  brought  by 
Article  III  judges  in  Chicago, 
District  Judge  Stanley  Roszkow- 
ski  earlier  this  year  held  that  pay 
freezes  for  1977,  1978,  and 
1  979 — as  well  as  the  reduction  in 
1980 — violated  the  Compensa- 
tion Clause  of  the  Constitution. 
The  first  of  these  cases  is 
presently  pending  before  the 
Supreme  Court,  Will  v.  United 
States,  No.  79-983  {■Willi"),  and 
a  notice  of  appeal  to  the  high 
court  has  been  filed  in  the  other, 
Will  v.  United  States,  No.  79  C 
4368  ("Will  II").  The  Solicitor 
General  has  not  yet  announced 
whether  an  appeal  of  Judge 
Smith's  decision  will  be  taken  on 
behalf  of  the  President. 

The  key  statute  in  Foley  v. 
Carter  was  §1 01  (c)  of  PL.  96-86, 
signed  into  law  on  October  12, 
1  979.  This  provision  stated  that  a 
12.9  percent  increase  in  pay  for 
federal  employees,  which  had 
gone  into  effect  earlier  in  October 
1979,  would  be  reduced  to  5.5 
percent,  and  that  this  amount,  if 
accepted  by  an  employee,  would 
be  "in  lieu  of  the  12.9  percent 
due.''  This  provision  applied  to 
"executive  employees,  which 
includes  Members  of  Congress." 

In  his  eleven  page  opinion, 
Judge  Smith  first  turned  to 
several  preliminary  issues.  He 
held  that  the  rule  of  necessity 
required  him  to  hear  the  case, 
notwithstanding  his  potential 
interest  in  the  litigation.  He  next 
overruled  challenges  to  plaintiff's 
standing.  Since  plaintiff  Foley  is 
under  a  statutory  duty  to  disburse 
salaries  to  all  those  in  the  judicial 
branch,  passage  of  PL.  96-86 
confronted  him  with  the 
possibility  of  a  suit  against  him  by 


judges  if  raises  were  not  paid  and 
the  threat  of  prosecution  by  the 
Government  if  the  higher  (12  9 
percent)  raises  were  paid.  This 
dilemma,  it  was  held,  satisfiedthe 
two-part  test  for  standing  set 
forth  in  Duke  Power  Company  v. 
Carolina  Environmental  Study 
Group,  438  U.S.  59,  72  (1  978),  in 
that  it  alleged  a  sufficiently 
"distinct  and  palpable  injury," 
which  injury  could  be  redressed 
by  the  remedial  powers  of  the 
Court. 

Judge  Smith  then  analyzed  the 
language  of  section  101  (c)  to 
determine  if  it  was  intended  to 
apply  to  judges.  The  explicit 
inclusion  of  the  legislative  branch 
in  the  definition  of  "executive 
employees,"  he  said,  "suggests 
an  intentional  exclusion  of  the 
judicial  branch."  This  inference 
was  buttressed  by  the  fact  that 
previous  statutes  had  expressly 
mentioned  the  judiciary  when 
limitations  for  that  branch  were 
sought.  Judge  Smith  did  note  that 
the  legislative  history  of  P.L.  96- 
86  was  inconclusive.  The 
Committee  report,  for  example, 
stated  that  federal  judges  were  to 
be  included  in  the  reduction. 
Remarks  by  managers  of  the  bill 
on  the  floor,  however,  indicated 
that  members  believed  they  did 
not  and  could  not  reduce  judges' 
salaries. 

Judge  Smith  concluded  that 
this  ambiguous  legislative  history 
did  not  compel  an  exception  to  the 
plain  meaning  rule  of  statutory 
construction,  and  that  the  plain 
meaning  here  excluded  the 
judicial  branch  from  the  statute's 
provisions.  Referring  also  to  the 
See  LITIGATION  p.  3 

Ihelhird  Brant  h 

Published  monthly  by  the  Administrative 
Office  of  the  US  Courts  and  the  Federal 
Judicial  Center  Inquiries  or  changes  of 
address  should  be  directed  to  1520  H 
Street,  N  W  ,  Washington,  DC  20005 

Co-editors: 
Alice   L    O'Donnell,   Director.   Division   of 
Inter-Judicial     Affairs     and     Information 
Services.  Federal  Judicial  Center 

Joseph  R  Spaniol.  Jr  .  Deputy  Director. 
Administrative  Office,  U  S   Courts 


WESTERN  DISTRICT  OF  WASHINGTON 
ADOPTS  LOCAL  RULE  TO  EASE  CIVIL  BACKLOG 


The  judges  of  the  Western 
District  of  Washington  have 
recently  completed  their  first  year 
and  a  quarter  under  a  temporary 
local  rule  designed  to  alleviate  a 
"chronic  and  serious  backlog  of 
civil  cases  in  the  District." 
Originally  conceived  by  local 
members  of  the  Federal  Bar 
Association,  the  rule  — C.R. 
39.1— imposes  on  designated 
civil  cases  procedures  designed 
to  encourage  pretrial  settlement 
or  resolution  through  mediation 
or  arbitration.  This  rule  went  into 
effect  on  January  1,  1979. 

The  rule  mandates  that  within 
two  weeks  of  a  designation  of  a 
case  as  a  C.R.  39.1  matter, 
counsel  must  meet  at  least  once 
for  settlement  negotiations.  If  the 
parties  are  unable  to  agree  on  a 
settlement,  they  are  to  attempt  to 
select  a  mediator  from  a  roster  of 
experienced  attorneys  who  have 
agreed  to  serve,  without 
:ompensation,      as      mediators, 
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potential  constitutional  conflicts 
in  an  alternative  reading  of  the 
statute,  he  declared  that  the  pay 
reduction  did  not  apply  to  judges 
3r  those  members  of  the  judicial 
branch  whose  salaries  are  tied  to 
those  of  judges. 

In  a  recent  development,  the 
3lai miffs  in  Will  //—who  have 
ntervened  in  Foley  v.  Carter— 
riled  a  motion  for  post-judgment 
ehef  on  March  31.  Sought  is  an 
jrder  directing  Mr.  Foley  to  pay 
iffected  employees  an  amount 
jqual  to  12.9percentof  thesalary 
)aid  to  them  since  last  October 
ind  to  include  in  future  salary 
>ayments  a  12.9  percent 
ncrease.  Alternatively,  it  is 
equested  that  the  Court  order 
ilaintiff  to  place  funds  necessary 
o  make  such  payments  in  an 
nterest-bearing  escrow  account. 
^  Plaintiff  Foley  has  informed  the 
Dourt  that  he  will  not  object  to  or 
)ppose  the  motion.  Attorneys  for. 


special  masters  or  arbitrators.  If 
the  parties  are  unable  to  make  a 
choice  of  a  mediator,  the  Court 
will  designate  one.  A  confidential, 
unrecorded  mediation  confer- 
ence is  then  to  be  held.  Any 
written  suggestions  made  by  the 
mediator  respecting  changes  in  a 
party's  position  on  settlement 
must  be  forwarded  by  counsel  to 
their  clients.  (They  are  not  to  be 
made  available  to  the  Court 
however.) 

If  no  settlement  results  from 
private  negotiation  or  mediation, 
counsel  for  the  plaintiff  is  to  file  a 
certificate  attesting  this  fact,  and 
the  Court  is  to  convene  "as 
promptly  as  possible"  a 
conference  to  consider  ap- 
pointment of  a  special  master  or 
arbitrator.  With  consent  of  the 
parties,  a  special  master  may  be 
selected  or  appointed  (if  the 
parties  cannot  agree  on  a 
selection),  and  his  powers  and 
duties  are  to  be  as  set  forth  in 


the  President  have  noted  that  the 
motion  is  not  directed  against  the 
defendant,  but  have  advised  the 
Court  of  their  belief  that  the 
motion  is  unnecessary  and  that,  if 
granted,  it  might  jeopardize 
operation  of  thejudicial  branch  by 
exhausting  present  appro- 
priations. Plaintiff  has  denied  the 
allegations  contained  in 
defendant's  response. 

If  implemented,  the  12.9 
percent  raise  recognized  by 
Judge  Smith  will  create  the 
following  salary  structure  for 
judges:  The  Chief  Justice, 
$84,700;  Associate  Justices, 
$81 ,300;  Circuit,  Court  of  Claims 
and  Court  of  Customs  and  Patent 
Appeals  Judges,  $65,000; 
District  and  Customs  Court 
Judges,  $61,500;  Court  of  Claims 
Trial  Judges,  $54,800;  full-time 
Bankruptcy  Judges,  $53,500;  and 
part-time  Bankruptcy  Judges  a 
maximum  of  $26,800.  fill 


F.R.C.P.  53,  except  as  the  same 
may  be  modified  or  limited  by 
agreement  of  the  parties. 
Alternatively,  the  parties  may 
submit  the  action  to  either 
binding  or  non-binding  arbitra- 
tion under  a  volunteer  attorney 
selected  by  the  parties  or,  if 
necessary,  appointed  by  the 
Court.  An  arbitration  hearing  isto 
be  conducted  "as  early  as 
possible  consistent  with  the 
parties'  need  to  complete  their 
preparation  for  the  hearing."  The 
arbitrator's  award,  which  need 
not  disclose  facts  or  reasons  in 
support  thereof  (unless  otherwise 
required  by  the  agreement  to 
arbitrate),  is  to  be  filed  "with 
reasonable  promptness" 
following  the  hearing. 

It  is  still  too  early  in  the  program 
to  statistically  gauge  the  results 
attributable  to  the  new  rule,  but  a 
number  of  terminations  in  cases 
handled  by  mediators,  special 
masters  and  arbitrators  have 
been  achieved.  While  early 
settlements  —  in  particular 
settlements  achieved  without  the 
assistance  of  a  mediator — may 
not  be  attributable  to  Rule  39.1, 
the  results  to  date  are  considered 
interesting  and  gratifying  by  the 
Court.  The  acid  test  of  the  rule 
may  be  the  ability  to  resolve 
disputes  promptly  and  efficiently 
under  its  provisions  for  special 
masters  and  arbitrators  after 
settlement  negotiations  have 
failed. 

Chief  Judge  Walter  McGovern, 
commenting  on  this  new  local 
rule,  said  that  "The  Judges  of  the 
Western  District  are  greatly 
appreciative  of  the  many  hours 
devoted  by  the  lawyers  of  the 
Federal  Bar  Association  of 
Washington  who  volunteered  to 
serve  as  mediators,  special 
masters  or  arbitrators.  This 
contribution  by  dedicated  officers 
of  the  Court  has  already  saved 
many  hours  of  court  time  and 
spared  litigants  significant 
expenses  in  legal  fees." 

Originally  scheduled  to 
terminate  on  December  31, 
1 979,  the  rule  has  been  extended 
until  the  end  of  1980. lift 
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tration     and     how     do     its 

subcommittees  operate? 

The  Committee  on  Court 
Administration  is  a  creature  of 
the  Judicial  Conference.  It  is 
designed  to  be  a  research  and 
recommending  Committee  to  the 
Judicial  Conference.  Under 
guidelines  of  the  Judicial 
Conference  it  receives  assign- 
ments of  matters  which  the 
Conference  wishes  to  be 
thoroughly  researched  and 
studied,  with  recommendations 
and  supporting  material  to  be 
reported  back  to  the  Judicial 
Conference. 

Upon  receipt  of  an  assignment, 
the  Chairman  of  the  Court 
Administration  Committee 
assigns  the  request  to  its 
appropriate  subcommittee  for  its 
study,  consideration  and 
recommendation.  The  subcom- 
mitees  meet  approximately  one 
month  before  the  parent 
committee  meets.  There  is 
considerable  in  depth  preliminary 
research  performed  prior  to  the 
subcommittee  meeting  which  is 
immediately  made  available  to  all 
members  of  the  subcommittee. 
As  a  result  of  that  research  and  its 
discussion  at  the  subcommittee 
meeting,  the  subcommittee 
makes  its  recommendations  to 
the  Committee  on  Court 
Administration  with  the 
accompanying  research  and 
other  pertinent  material. 

In  turn  the  parent  committee 


goes  through  much  the  same 
process  and  formulates  its 
recommendations,  together  with 
its  reasons,  its  research  and  other 
pertinent  material  in  condensed 
form,  and  forwards  all  of  it  to  each 
member  of  the  Judicial 
Conference  about  two  to  three 
weeks  before  its  meeting.  The 
Chairman  of  the  Committee  on 
Court  Administration  attends  the 
meeting  of  the  Judicial 
Conference,  presents  the 
recommendations  and  pertinent 
material  to  the  Conference  which 
usually,  after  full  discussion, 
takes  action  thereon. 

To  what  extent  does  the 
Judicial  Conference  direct  or 
establish  the  scope  of  your 
Committee's  work? 

The  Judicial  Conference 
establishes  the  scope  of  the 
Committee's  work  but  leaves  it  to 
the  Committee  as  to  how  to 
proceed  within  the  designated 
scope. 

The  Court  Administration 
Committee  has  a  new  sub- 
committee, chaired  by  Judge 
Alvin  Rubin  (CA-5),  which  will 
study  possible  alternatives  to 
jury  trials  in  protracted  and 
complex  cases.  Has  Judge 
Rubin  had  time  to  report  any 
developments  as  yet? 

Judge  Rubin's  subcommittee  is 
hard  at  work  on  this  very  difficult 
assignment,  and  it  has  developed 
considerable  research  material 
for    its    own    study.    A    progress 




1980  CIRCUIT  CONFERENCES 

Circuit 

Dates 

Location 

DC. 

June  1  -3 

Williamsburg,  VA 

First 

May  13-15 

Portsmouth,  NH 

Second 

May  8-10 

Buck  Hill  Falls,  PA 

Third 

Sept.  4-5 

Wilmington,  DE 

Fourth 

June  26-28 

White  Sulphur  Springs,  W.VA. 

Fifth 

May  19-21 

Dallas,  TX 

Sixth 

July  27-Aug  1 

White  Sulphur  Springs,  W.VA. 

Seventh 

May  11-14 

French  Lick,  IN 

Eighth 

July  6-9 

Colorado  Springs,  CO 

Ninth 

July  13-17 

Monterey,  CA 

Tenth 

July  30-Aug  1 

Denver,  CO 

report  from  his  subcommittee  will 
be  made  to  the  Committee  on 
Court  Administration  at  its  July 
28,  1  980,  meeting.  A  full  report  is 
not  expected  before  the  January, 
1981   meeting  of  the  Committee. 

One  of  the  subcommittees, 
chaired  by  Judge  Milton  Pollack 
(S.D.N.Y.),  is  on  Supporting 
Personnel.  Has  this  subcom- 
mittee ever  considered  the 
subject  of  an  Affirmative  Action 
program  for  the  Federal 
Judiciary? 

Yes.  At  its  September  1979 
session  the  Judicial  Conference 
of  the  United  States  adopted  a 
resolution  directing  the  Court 
Administration  Committee,  with 
the  assistance  of  the  Adminis- 
trative Office,  to  prepare  a  Model 
Affirmative  Action  Plan  for 
adoption  by  each  federal  court 
with  regard  to  the  selection  and 
promotion  of  employees,  and  to 
present  the  plan  to  the 
Conference  for  approval  at  its 
March  1979  session.  As 
Chairman  of  the  Court 
Administration  Committee,  I 
assigned  the  matter  to  Judge 
Pollack's  subcommittee.  Judge 
Pollack's  subcommittee,  with  the 
assistance  of  the  Administrative 
Office,  in  January  1980, 
completed  an  in  depth  study  of  an 
appropriate  affirmative  action 
plan  for  the  federal  judiciary, 
including  all  personnel  for  which 
it  is  responsible.  The  Affirmative 
Action  Plan  in  turn  was  approved 
by  the  Court  Administration 
Committee  at  its  January  28, 
1980  meeting,  and  was 
submitted  to  the  Judicial 
Conference  at  its  March,  1980 
meeting.  The  Judicial  Conference 
approved  the  Affirmative  Action 
Plan  and  has  sent  it  to  all  of  the 
federal  courts  for  their  immediate 
use.  [See  The  Third  Branch 
March  1980,  p.  1] 

Judge  John  D.  Butzner  of  the 
Fourth  Circuit  chairs  the 
Subcommittee  on  Judicial 
Statistics.  What  responsibility 
does  that  subcommittee  have 
with   regard  to  recommending 

See  INTERVIEW  p.  5 
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new  federal  judgeships? 

It  is  the  continuing  respon- 
sibility of  that  subcommittee  to 
study  requests  for  additional 
judgeships,  both  district  and 
appellate,  received  from  the 
various  circuit  councils.  The 
results  of  these  continuing 
studies,  with  recommendations, 
are  in  turn  considered  by  the 
Committee  on  Court  Administra- 
tion, and,  again,  in  turn  by  the 
Judicial  Conference  of  the  United 
States. 

As  you  know.  Senator  Dennis 
DeConcini  has  introduced  S. 
2045,  a  bill  which  provides  for 
open  meetings  of  the  Judicial 
Conference  of  the  United  States 
and  of  the  judicial  councils  of 
the  eleven  circuits,  mandates 
published  notice  of  the 
meetings  and  the  agenda  to  be 
taken  up,  requires  transcripts  of 
all  that  takes  place,  and  access 
to  those  transcripts.  I 
understand  the  Court  Adminis- 
tration Committee  recom- 
mended against  enactment  of  S. 
2045.  What  were  the  reasons? 

First,  I  note  that  the  Judicial 
inference  of  the  United  States 
t  its  March,  1980  meeting 
verwhel  m  ing  ly  voted  its 
pposition  to  enactment  of  S. 
045,  and  I  was  directed  to 
ppear  before  Senator  DeCon- 
ini's  subcommittee  to  reportthat 
pposition  and  the  reasons 
lerefor.  I  made  that  appearance 
n  March  7,  1980. 

The  reasons  for  opposition  are 
)any.  I  will  mention  a  few.  The 
ill  as  presently  drafted  may 
resent  a  serious  constitutional 
uestion  of  separation  of  powers, 
'bviously,  only  the  Supreme 
ourt  could  resolve  such  a 
uestion,  but  certainly  more 
ffort  should  be  made  to  avoid 
reparing  any  bill  that  has  that 
JSult.  The  bill  appears  to  be  lifted 
om  one  that  is  applicable  only  to 
ie  executive  branch  of 
overnment.  (There  is  no 
jnshine  statute  that  applies  to 
ongress.)  As  lifted,  the  bill  is  not 


Prison  Tour.  District  Judges  Zita 

Weinshienk  and  Jim  R.  Carrigan 

(D.    Colo.)    recently    toured    the 

Federal  Correctional  Institution  at  Englewood,  Colorado.  The  Judges  ate 

lunch   in  the  dining  room  and  spent  an  entire  afternoon  touring  the 

facility.  Pictured  above,  Judge  Weinshienk,  Englewood  Warden  John 

Hadden  and  Judge  Carrigan  observe  a  physical  education  class  in  the 

prison  gymnasium.  Right,  vocational  training  auto  mechanic  instructor 

Ed  Stursma  explains  to  Judge  Carrigan  the  types  of  inmate  training 

available. 


tailored  to  the  Judiciary  and 
would  seriously  impede  the 
ability  of  the  Judicial  Conference, 
its  committees  and  subcom- 
mittees and  the  various  circuit 
councils  to  carry  out  their 
necessary  and  ordinary  functions 
and  duties. 

While  it  does  not  purport  to 
apply  to  the  judicial  decision 
making  process,  it  hamstringsthe 
Judiciary's  ability  to  carry  out  its 
housekeeping  and  internal 
management  functions.  For 
example,  under  the  bill  advance 
formal  notice  not  only  must  be 
given  as  to  every  meeting  of  the 
Judicial  Conference,  its 
committees  and  subcommittees 
and  of  the  circuit  councils,  but 
also  such  notice  must  be 
published  in  the  Federal  Register. 
No  changes  in  meeting  dates  or  in 
a  guideline  can  be  made  without  a 
full  meeting  of  the  Conference, 
committee,  or  council  to  vote 
such  a  change,  and  again  to 
publish  the  results  of  the  vote  in 
the  Federal  Register.  The  present 
time-proven  flexible  procedures 
would  be  replaced  by  overly 
formalistic,  untried,  and  inflexible 
procedures,  with  an  accompany- 
ing crippling  of  the  judicial 
entity's  ability  to  conduct  its  non- 
decisional,  housekeeping  and 
other     internal     management 


matters.  Bureaucratization, 
waste  of  time  and  unnecessary 
expense  would  also  result.  S. 
2045  as  a  practical  matter  is 
simply  unworkable  as  applied  to 
the  Federal  Judiciary. 

Is  the  present  system  of 
operation  of  the  Court 
Administration  Committee 
working  satisfactorily? 

Yes.  The  well-qualified  judges, 
some  37  in  number,  who  are 
members  of  the  Committee  and 
its  subcommittees  have  been 
able  to  meet  the  requests  of  the 
Judicial  Conference  timely  and 
with  high  quality  research  and 
recommendations,  fill 


PERSONNEL  from  p.  10 

Owen  M.  Panner,  U.S.  District  Judge, 

D.  OR,  Mar.  24 
Barbara  J.    Rothstein,   U.S.   District 

Judge,  W.D.  WA,  Mar.  24 
RESIGNATIONS 
Charles    B.    Renfrew,    U.S.    District 

Judge,  N.D.  CA,  Feb.  27 
Philip  W.  Tone,  U.S.  Circuit  Judge 

(CA-7),  Apr.  30 

DEATHS 

J.  Joseph  Smith,  U.S.  Circuit  Judge 

(CA-2),  Feb.  16 
Stanley  F.  Reed,  Associate  Justice, 

Supreme    Court    of    the    United 

States,  Apr.  2 


MR.  JUSTICE  STANLEY  F.  REED:  1884-1980 


Retired  Supreme  Court  Justice 
Stanley  Forman  Reed  died  on 
April  2d  at  the  age  of  95.  The  69th 
appointee  to  the  Court,  he  had  at 
this  age  lived  longer  than  any 
other  Justice  in  the  history  of  the 
Supreme  Court. 

Stanley  Reed  was  born  in 
Kentucky,  the  son  of  a  prominent 
Kentucky  physician.  He 
continued  to  keep  his  ties  in  this 
state  and  took  a  special  interest  in 
his  working  farm  at  Maysville, 
Kentucky,  where  he  spent  most  of 
his  summers. 

The  Justice  earned  a 
distinguished  scholastic  record. 
After  graduating  from  Kentucky 
Wesleyan  College  in  1902,  he 
went  on  to  earn  a  second 
bachelor's  degree  at  Yale 
University  in  1906;  he  studied 
law  at  both  the  University  of 
Virginia  and  Columbia  Law 
School;  and  he  continued  his 
studies  at  the  Sorbonne  in  Paris. 
He  did  not  seek  a  formal  law 
degree,  however,  and  elected  to 
prepare  for  the  legal  profession  as 
an  apprentice  in  a  law  office,  a 
custom  followed  by  many  of  his 
contemporaries. 

Early  in  his  career  he  was 
attracted  to  public  service.  He 
served  in  the  Kentucky 
Legislature  from  1912  to  1916; 
he  was  a  director  of  the  Import- 
Export  Bank;  and  he  was  a 
director  of  the  Federal  Board  of 
Hospitalization.  His  career  as  a 
Government  lawyer  peaked  when 
he  became  Solicitor  General  of 
the  UnitedStates,  and  forthe  next 
three  years  in  this  position  he 
argued  many  cases  which  tested 
the  constitutionality  of  New  Deal 
legislation.  He  was  President 
Roosevelt's  second  nomination  to 
the  Supreme  Court  and  after  his 
appointment  he  served  con- 
tinuously on  the  Court  until 
February  25,  1957,  when  he 
announced  his  retirement. 

Justice  Reed's  career  on  the 
Court  is  recorded  in  legal  history 
which  covers  a  broad  spectrum  of 


issues  related  to  social  welfare, 
civil  rights,  the  right  of  the  federal 
government  to  exercise 
regulatory  authority,  and  freedom 
of  speech.  A  prolific  writer,  he 
authored  339  opinions  during  his 
19  years  on  the  Court;  231 
opinions  of  the  Court,  20 
concurring  opinions,  and  88 
dissenting  opinions.  He  was  a 
careful,  scholarly  draftsman  who 
reflected  in  all  his  writings  a  keen 
grasp  of  the  law. 

Chief    Justice     Burger,     com- 


menting in  a  press  release 
announcing  Justice  Reed's 
death,  said:  "His  public  service 
spanned  an  era  in  which 
momentous  changes  occurred  in 
the  social  and  economic  structure 
of  the  country.  Justice  Reed 
wrote  with  clarity  and  firmness 
and  his  hallmark  was  civility  at  all 
times,  even  in  the  most 
controversial  cases  coming 
before  the  Court.  He  won  the 
respect  and  affection  of  all  his 
colleagues  and  the  Bar.  His  life 
and  career  make  him  a  model  to 
all  who  must  deal  with  the  great 
controversies  of  our  time  ."a,* 


FINANCIAL  DISCLOSURE  STATEMENTS  DUE  IN  MAY 


William  E.  Foley,  Director  of  the 
Administrative  Office  of  the  U.S. 
Courts,  has  distributed  reminder 
notices  that  on  May  15  annual 
financial  disclosure  statements 
must  be  filed,  as  required  by  the 
Ethics  in  Government  Act  of 
1978. 

The  forms  to  be  used  this  year 
have  been  revised  in  order  to  be 
simpler  than  those  used 
previously. 

All  reporting  personnel  should 
have  received  these  forms, 
together  with  a  letter  of 
instruction,  in  March. 

The  disclosure  statements 
must  be  filed  by  all  federal  judges, 
magistrates,  judges  of  the  District 
of  Columbia,  and  judicial 
employees  who  earn  a  salary 
equal  to  or  greater  than  G.S.  16. 
Those  part-time  bankruptcy 
judges  and  part-time  magistrates 
and  other  personnel  who  did  not 
serve  more  than  60  days  during 
calendar  year  1  979  need  not  file. 
Judges  on  senior  status  who  have 
been  certified  by  their  circuit  as 
performing  "substantial  judicial 
service"  are  required  to  file  the 
report. 

Reporting  individuals  are  to 
submit  two  copies  of  their  forms 
to  the  Judicial  Ethics  Committee 
and  one  copy  to  the  clerk  of  the 
court      in     which     thev     serve. 


Employees  of  the  Administrative 
Office  and  the  Federal  Judicial 
Center,  however,  need  only 
submit  two  copies  to  the  Judicial 
Ethics  Committee. 

The  disclosure  statements  are 
public  documents  available  for 
inspection. 

Judicial  Conference  Action 

In  a  related  development,  the 
Judicial  Conference  at  its 
meeting  last  March  rescinded 
previous  Conference  action 
which  assigned  to  an  Advisory 
Panel  responsibility  to  respond  to 
requests  for  advice  and 
assistance  on  problems  relating 
to  financial  disclosure  reports.  As 
provided  in  the  Ethics  in 
Government  Act  [28  U.S.C. 
§§303(a),  303(c),  and  306(a)], 
exclusive  responsibility  to  deal 
with  questions  from  the  judiciary 
about  the  Act  rests  with  the 
Conference's  Judicial  Ethics 
Committee,  chaired  by  Judge 
Edward  A.  Tamm(D.C.  Cir.).  Thus, 
the  Advisory  Panel  will  no  longer 
handle  such  requests.  The  Panel 
(chaired  by  Chief  Judge  Howard 
T.  Markey  of  the  Court  of  Customs 
and  Patent  Appeals),  consistent 
with  a  September  1979 
Conference  resolution,  will 
continue  to  render  advisory 
opinions  on  questions  arising 
under  various  codes  of  conduct .jllj 


MOTIONS  REPORT 

RELEASED  BY 

COURT  STUDIES  PROJECT 

Judicial  Controls  and  the  Civil 
Litigative  Process:  Motions,  has 
recently  been  released  by  the 
Federal  Judicial  Center.  This  is 
the  third  publication  to  issuefrom 
the  Center's  District  Court 
Studies  Project. 

The  report  is  a  study  of  motion 
nanagement  procedures  and 
heir  relationship  to  the  time 
equired  to  process  motions  from 
iling  to  ruling.  It  analyzes  data 
:ollected  on  motion  activity  in 
>ver  3000  civil  cases  in  six 
netropohtan  district  courts.  The 
itudy  investigates  the  effect  of 
ioth  oral  proceedings  and  the 
mplementation  of  a  motions-day 
nechanism  on  average  ruling 
ime.  The  impact  of  opinion- 
Irafting  practices  is  also  taken 
ito  account. 

The  report  contains  a  detailed 
examination  of  each  of  the  time 
components  of  oral-proceedings 
ind  written-subm  issions 
irocedures.  This  section 
highlights  the  administrative 
tffort  required  at  each  stage  in 
>rder  to  achieve  maximum 
ffficiency  in  the  overall  motion 
irocess.  Specifically  noted  are 
lelays  that  result  from  relaxed 
nforcement  of  time  limits  on  the 
iling  of  opposition  briefs  and 
rom  liberal  continuance 
ractices. 

The  report  concludes  that 
lotions-day  procedures  and 
'ritten-submissions  procedures 
re  equally  effective  when 
lonitored  closely  in  delivering 
lotions  to  a  speedy  ruling, 
owever,  the  motions-day 
lechanism  benefits  from 
mplified,  automatic  and  self- 
nforcing  features  that  make  it  an 
asier  and  less  time-consuming 
actice  to  administer. 

Copies  of  the  report  may  be 
Jtained  from  the  Information 
ervices  Office  of  the  Federal 
Jdicial  Center,  (202)  or  (FTS) 
33-6365.  jiff 
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A  panel  of  federal  judges  in  the 
Third     Circuit,     as     part    of    an 
experiment,   recently  heard  oral 
arguments  in  Philadelphia  while 
the     lawyers     presenting     their 
cases     were     in     Pittsburgh. 
Through     the     use    of    the    Bell 
Telephone   Company's   equipment 
called  Picturephone,    the  judges 
were  able  to  observe  themselves 
on  TV  monitors  while  at  the  same 
time  observing  and  questioning 
the  lawyers  in  the  cases.  Circuit 
Judge    Joseph    F.    Weis,    Jr.,    a 
member  of  the  panel  trying  out 
this     new     procedure,     also 
assisted  in  setting  up  a  Court  of 
Claims    experiment    in     1975— 
sponsored  by  the  ABA  Appellate 
Judges'  Conference.  Chief  Judge 
Collins  J.  Seitz,  commenting  on 
the     procedure     after     the 
arguments,  said  that  they  in  the 
Third  Circuit  were  "interested  in 
anything  that  appears  to  cut  down 
costs  and  expedite  litigation.'' 

The  cost  of  the  use  of 
Picturephone  equipment  for  30 
minutes  of  argument  is 
approximately  $105,  which  is  to 
be  split  by  the  appellant  and  the 
appellee.  Cost  of  travel  and 
subsistence  being  what  they  are 
today,  the  savings  could  be  great. 
So  far,  however,  the  Bell 
Company  only  has  video  links 
between  1 2  cities  in  this  country. 


Senator  Howard  M.  Metzen- 
baum  (D.  Ohio)  has  introduced  S. 
2357  to  eliminate  the  $10,000 
jurisdictional  amount  requiredfor 
filing  controversies  involving 
federal  question  issues.  The 
Senator  referred  to  the  necessity 
to  assure  that  the  federal  courts 
will  be  open  to  hear  all  "federal 
law  questions,  regardless  of  the 
financial  amount  at  issue,"  and 
stated  that  the  number  of  such 
cases  which  would  otherwise  be 
in  the  state  courts  would  be 
minimal. 


Chief  Judge  Carl  B.  Rubin  (S.D. 
Ohio)  has  offered  a  useful 
technique  to  insure  compliance 
with  F.R.Cr.P.  11  when  taking  a 
plea  of  guilty.  The  Rule  provides 
that  a  defendant  be  advised  of  the 
mandatory  minimum  penalty  and 
the  maximum  possible  penalty 
provided  by  law. 

To  avoid  a  habeas  corpus  claim, 
Judge  Rubin  interprets  the  rule 
rather  broadly  and  asks  if  the 
defendant  is  presently  on 
probation  from  any  other  court  or 
on  parole  from  any  other 
institution.  If  an  affirmative 
answer  is  received,  he  then 
advises  the  defendant  that  a  plea 
of  guilty  might  cause  either  the 
previously  imposed  probation  or 
parole  to  be  revoked.  Judge  Rubin 
points  out  that  the  procedure  only 
takes  about  thirty  seconds  and 
that  it  secures  the  record  against 
any  claim  that  the  maximum 
possible  penalty  was  not 
explained. 


Tne  U.S.  Penitentiary  at  Terre 
Haute,   Indiana  and  the  Federal 
Community  Treatment  Centers  in 
Dallas   and  Houston,  Texas  and 
Long     Beach,    California    last 
October  became  the  first  federal 
institutions     accredited     by    the 
Commission     on     Accreditation 
for     Corrections,     the     only 
nationally     recognized     pro- 
fessional   accreditation   program 
for     correctional     facilities     and 
services.  In  February,  additional 
accreditation    was    received    by 
federal    institutions    in    Lompoc, 
Ca;  Memphis,  Tn;  Texarkana,  Tx; 
and  Allenwood,   Pa;   and  by  the 
Community  Treatment  Center  in 
Kansas  City,  Mo.  To  receive  a  3 
year     accreditation,     an     adult 
correctional     institution     is 
measured    for   compliance   with 
465    national    standards,   and  a 
community  treatment   center   is 
measured  against  1 75  standards. 


/Media 
Li 


ibrary 


Listed  below  are  audio  tapes 
available  for  loan  to  any  person 
employed  by  the  judicial  branch  of 
the  Government  by  the  Media 
Services  Unit,  Federal  Judicial 
Center.  Highlighted  this  month 
are  tapes  of  special  interest  to 
federal  judges.  Because  of  their 
relatively  recent  availability, 
these  tapes  are  not  listed  in  the 
Educational  Media  Catalog. 

J-28  Employment  Discrimina- 
tion Law  and  Federal  Civil  Rights 
Litigation.  Honorable  Charles  R. 
Richey,  June  21,  1979. 

J-29  Judicial  Standards. 
Honorable  Edward  J.  Devitt  and 
Honorable  James  L.  King,  June 
22,  1979. 

J-31  An  Overview  of  Federal 
Class  Actions— Past,  Present, 
and  Future.  Professor  Arthur  R. 
Miller,  June  23,  1979. 

J-309  Problems  in  Sentencing. 
Honorable  Alvin  B.  Rubin, 
October  3,  1979. 

J-31 1  Analysis  of  Proposed 
Sentencing  Legislation.  Honor- 
able Gerald  B.  Tjoflat,  October  5, 
1979. 

J-31 2  New  Techniques  in 
Charging  Juries.  Honorable 
William  Bauer,  October  1  5,  1  979. 

J-31 3  New  Developments  in 
Federal  Criminal  Procedure. 
Professor  Leon  Friedman, 
October  15,  1979. 

J-314  The  Freedom  of 
Information  Act.  Robert  L. 
Saloschin,  Quinlan  J.  Shea,  Jr. 
and  Lynne  Zusman,  October  15, 
1979. 

J-31  6  Civil  Liability  Under  the 
Securities  and  Exchange 
Commission  Statutes  and  the 
Proposed  Federal  Securities 
Code.  Professor  Louis  Loss, 
October  16,  1979. 

Requests  should  be  sent  on 
appropriate  letterhead  to:  Federal 
Judicial  Center  Media  Services 
Unit,  1520  H  Street,  N.W., 
Washington,    DC    20005.    Audio 
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The  Federal  Judicial  Center  last  month  held  its  first  Seminar  for  Newly  Appointed  Federal 
Appellate  Judges.  Chaired  by  F.J.C  Board  member  Judge  John  C  Godbold  (CA-5),  lowerleft, 
the  conference  attracted  35  judges  from  across  the  nation.  Chief  J  ustice  Burger,  upper  left,  was 
on  hand  with  welcoming  remarks. 


tapes  may  be  retained  for  two 
weeks.  In  submitting  requests, 
please  include  the  specific  date 
desired  for  the  beginning  of  the 
loan  period.  When  returning 
tapes,  it  is  important  that  the 
accompanying  evaluation  form  be 
completed  in  order  that  media 
personnel  may  properly  evaluate 
the  quality  of  service  provided. lYl 


Senator  Howell  T.  Heflin  has 
introduced  legislation  to  establish 
a  State  Justice  Institute  to  provide 
technical  and  financial 
assistance  for  improvements  in 
the  administration  of  justice  in 
state  courts.  The  bill,  S.2387,  is 
expected  to  reach  mark-up  by  the 
Senate  Judiciary's  Subcom- 
mitee  on  Jurisprudence  and 
Governmental  Relations,  chaired 
by  Senator  Heflin,  this  spring. 
Among  other  things,  the  Institute 
would  be  directed  to  cooperate 
with  the  Federal  Judicial  Center 
on  appropriate  cooperative 
ventures.  »lf| 


Law     Day     Observance. 

Law  Day  is  scheduled  for 
May  1  this  year.  This  will  be 
the  twenty-third  annual 
observance  of  this  national 
event,  sponsored  by  the  ABA 
in  cooperation  with  state  and 
local  bar  associations. 

This  year's  theme:  lawand 
lawyers — working  for  you.  It 
is  designed  to  give  the  legal 
community  not  only  the 
opportunity  to  discuss  the 
role  of  the  law,  lawyers,  the 
courts  and  the  justice 
system,  but  also  to  help 
dispel  misunderstandings 
and  misapprehensions 
about  the  profession. 

About  40,000  events  will 
be  held  throughout  the 
country  on  or  about  May  1, 
including  addresses,  mock 
trials,  courthouse  tours, 
naturalization  ceremonies, 
essay  contests,  and  films. 


A  Reminder  to 

VJewly  Appointed  Federal  Judges 

LIBRARY     OF     CONGRESS 
DFFERS  SPECIAL  SERVICES 

Following  a  study  two  years  ago 
jn  the  use  of  the  services  of  the 
.aw  Library  of  the  Library  of 
"ongress,  a  tabulation  was  made 
js  to  the  kinds  of  services 
equested  by  the  judges,  how 
luickly  their  requests  were  filled, 
ind  how  many  were  using  the 
.ibrary. 

The  results  showed  that  the 
udges  had  some  special  needs 
or  certain  material  and  in  certain 
leographical  locations.  And,  it 
vas  determined  that  the  judges 
were  using  these  services  totheir 
reat  benefit. 

Some  of  these  services  include: 

•  Indexes  to  federal  legislative 
histories 

•  Computerized  data  bases  on 
current  legislative  materials 

•  Photocopying  services 

•  Rare  treatises  and  extensive 
collections  of  American  and 
foreign  law  periodicals  and 
primary  sources  in  the 
United  States 

•  Bibliographic  searches  on 
specific  subjects  not  limited 
to  legal  fields 

•  Special  reports  by  Library 
staff  who  have  developed  an 
expertise  in  foreign  law  and 
who  may  be  available  to  give 
expert  testimony 

•  Information  as  to  the 
location  of  special  col- 
lections. 

•  Materials,  including  U.S. 
Supreme  Court  briefs, 
reports  and  opinions  of 
federal  and  state  attorneys 
general,  and  administrative 
regulations  of  states  and 
territories. 

ro  use  these  services,  judges  or 
Jir  staff  should  contact  Marlene 
McGuirl,  Chief  of  the 
lerican-Bntish  Law  Division, 
a/  Library,  Library  of  Congress, 
•shington,  DC.  20540.  Mrs! 
Guirl's  telephone  number  is 
»2)  287-5081.  HB 


CONVENTION  FOR  AUTHENTICATING 
FOREIGN  PUBLIC  DOCUMENTS  RATIFIED 


The  Genera/  Counsel's  office  of 
the  Administrative  Office  of 
United  States  Courts  has  called 
attention  to  a  new  international 
convention  which  affects  the 
procedures  used  in  admitting 
foreign  public  documents  into 
evidence.  Their  report  follows. 

The  Senate  on  November  28, 
1 979  gave  its  advice  and  consent 
to  the  ratification  by  the  United 
States  of  the  Convention 
abolishing  the  requirement  of 
legalization  for  foreign  public 
documents.  Its  purpose,  as  it  was 
developed  by  the  Hague 
Convention  on  Private  Interna- 
tional Law,  is  to  eliminate  in  part 
the  necessity  for  the  long  chain  of 
authentications  of  documents 
emanating  from  public  authority 
in  one  country  for  use  in  the 
courts  of  another  country. 

Under  the  Convention,  each 
country  designates  those  public 
officials,  by  their  titles,  who  may 
affix  a  form  of  certification  known 
as  the  "apostille".  The  certificate 
simply  states  that  the  document 
was  signed  by  an  individual 
in  his  official  capacity  andthat  the 
seal  or  stamp  is  genuine. 
Documents  from  countries  which 
are  parties  to  the  Convention  are 
to  be  recognized  in  the  courts 
here  so  long  as  the  apostille  is 
affixed.    (Similarly,    American 


By  a  97-0  vote  the  Senate 
on  February  26,  1980  approved 
S.  Res.  374,  introduced  by 
Senator  Dennis  DeCojncini  (D. 
Ariz.).  S.  Res.  374  calls  on  the 
American  Bar  Association  and 
the  Department  of  Justice  to  take 
all  necessary  measures  to  end 
discrimination  against  prospec- 
tive federal  judges  who  would  not 
be  qualified,  by  their  standards, 
solely  because  of  arbitrary  age 
barriers.  Current  ABA  guidelines, 
endorsed  by  the  Department  of 
Justice,  have  set  out  special 
requirements  for  any  candidates 
who  have  reached  age  60  and 
definitely  bars  all  those  candiates 
over  age  64.  lYl 


documents  bearing  the  apostille 
are  to  be  recognized  in  foreign 
courts.)  Thus,  compliance  with 
Federal  Rule  of  Evidence  902, 
which  specifically  requires 
diplomatic  or  consular  certifi- 
cation of  foreign  public 
documents,  will  no  longer 
be  necessary. 

Ratification  of  this  Convention 

was    approved    by    the   Judicial 

Conference  of  the  United  States 

in    September    1974.    Following 

the  recent  Senate  action,  the  U.S. 

is    expected    to    deposit    the 

instruments     of    ratification 

(accession)  at  the  Hague. shortly. 

The  Convention  will  take  effect 

six     months     and     60     days 

thereafter.  At  the  present  time, 

the  Convention  is  in  full  effect  in 

29    countries    and    it    has   been 

signed  but  not  yet  ratified  by  two 

others. 

The  Convention  contemplates 
that  the  apostille  may  be  affixed 
either  on  a  separate  piece  of 
paper  or  by  being  stamped  on  the 
documents.  It  is  required  that  the 
issuing  authorities  maintain  a 
register  or  card  index  recording 
the  date  and  number  of  each 
certificate  issued  and  other 
particulars  regarding  the 
document. 

The  Convention  does  not  apply 
to  most  private  papers,  but  covers 
all  official  documents,  i.e.  those 
produced  by  a  unit  or  official  of  a 
state  or  the  federal  government, 
as  well  as  any  documents, 
including  private  papers,  which 
have  been  notarized. 

When    the    United    States 
deposits     the     instrument     of 
accesion    at   the    Hague,    it   will 
designate  the  clerks  and  deputy 
clerks  of  U.S.   district  courts  as 
those  officers  authorized  to  affix 
the  apostille.  Eventually,  officials 
of  our  state  governments  will  also 
be  designated.  However,  because 
of    the    existence    of    50    state 
government  systems,   it  will  be 
some     time     before    the    State 
Department  has  worked  out  the 
details  with  all  of  them.    Ilfl 
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NOMINATIONS 

John     D.     Holschuh,     U.S.     District 

Judge,  S.D.  OH,  Mar.  28 
Ann  Aldnch.U.S.  District  Judge,  N.D. 

OH,  Mar.  28 
George     W.     White,     U.S.     District 

Judge,  N.D.  OH,  Mar.  28 
Samuel    J.    Ervin,    III,    U.S.    Circuit 

Judge  (CA-4),  Apr.  2 
William   C.   Canby,  Jr.,  U.S.  Circuit 

Judge  (CA-9),  Apr.  2 
Charles  L.  Hardy,  U.S.  District  Judge, 

D.  AZ,  Apr.  2 
Milton  I.  Shadur,  U.S.  District  Judge, 

N.D.  II,  Apr.  2 
Frank  J.  Polozola,  U.S.  District  Judge, 

M.D.  LA,  Apr.  2 
Clyde    S.    Cahill,    Jr.,    U.S.    District 

Judge,  ED.  MO,  Apr.  2 

CONFIRMATION 

Truman     M      Hobbs,     U.S.     District 
Judge,  M.D   AL,  April  3 

APPOINTMENTS 

Diana  F.  Murphy,  U.S.  District  Judge, 

D.  MN,  Feb.  22 
Robert     G.     Renner,     U.S.     District 

Judge,  D.  MN,  Feb.  22 
Harry  T.  Edwards,  U.S.  Circuit  Judge 

(CA-DC),  Feb.  27 
Henry  Woods,   U.S.    District  Judge, 

ED    AR,  Feb.  28 
Richard     W      Arnold,     U.S.     Circuit 

Judge  (CA-8),  Mar.  7 


Gilberto  Gierbolini-Ortiz,  U.S.  District 

Judge,  D.  PR,  Mar.  14 
Helen  J.  Frye,  U.S.  District  Judge,  D. 

OR,  Mar.  24 
James  A.   Redden,  Jr.,   U.S.  District 

Judge,  D.  OR,  Mar.  24 

See  PERSONNEL  p.  5 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  John  C   Godbold 

United  States  Court  of  Appeals 

for  the  Fifth  Circuit 

Judge  William  H    Mulligan 

United  States  Court  of  Appeals 

for  the  Second  Circuit 

Judge  Aubrey  E.  Robinson,  Jr 

United  States  District  Court 

District  of  Columbia 

Judge  Donald  S   Voorhees 

United  States  District  Court 

Western  District  of  Washington 

Chief  Judge  William  S    Sessions 

United  States  District  Court 

Western  District  of  Texas 

Judge  Lloyd  D    George 

United  States  Bankruptcy  Court 

District  of  Nevada 

William  E    Foley,  Director 

Administrative  Office  of  the 

United  States  Courts 


Federal  Judicial  Center 

A    Leo  Levin,  Director 

Charles  W    Nihan,  Deputy  Director 

Russell  R   Wheeler 
Assistant  Director 


aqccouc 
calendar 

May     1  -3     Seminar     for    Assistant 

Federal     Public     Defenders     and 

Assistant  Community  Defenders; 

New  York,  NY 
May7-9     Sentencing  lnstitute(CA-3 

and  CA-6);  Lexington,  KY 
May  8-10     Second  Circuit  Judicial 

Conference,  Buck  Hill  Falls,  PA 
May11-14     Seventh  Circuit  Judicial 

Conference,  French  Lick,  IN 
May    13-15     First    Circuit    Judicial 

Conference,  Portsmouth,  NH 
May    18-21      Fifth    Circuit    Judicial 

Conference,  Dallas,  TX 
May      19-20     Judicial     Conference 

Submmittee  on  Judicial  Statistics; 

Bar  Harbor,  ME 
May  19-22     Seminar  for  Bankruptcy 

Clerks,  Clayton,  MO 
May    20-23     Effective    Productivity 

for  Court  Personnel,  Portland,  OR 
June    2-4     Advanced    Seminar    for 

Full-time  U.S.    Magistrates,   Little 

Rock,  AR 
June  8-14  Seminar  for  Newly 

Appointed     District    Judges; 

Washington,  DC 
June  16-18     Advanced  Instructional 

Technology  Workshop,  Oklahoma 

City,  OK 
June  26-28     Fourth  Circuit  Judicial 

Conference;  White  Sulphur  Springs 

W    VA 


J  HE  THIRD  BRANCH 

VOL    12  NO    4   APRIL  1980 

ISSN  0040  6120 


FIRST  CL/4SS  MAM 


THE  FEDERAL  JUDICIAL  CENTER 

DOLLEY  MADISON  HOUSE 

1520  H  STREET,  N  W 

WASHINGTON.  D  C    20005 

OFFICIAL  BUSINESS 


'U.S.  GOVERNMENT  PRINTING  OFFICE  1 980-31 C 


POSTAGE  AND 
UNITED  STATE 


FEES  PAID 
S  COURTS 


X/L.S.  11W6-78 


Librarian,  College  of  Law 
University  of  Illinois 
Champaign,  IL  61820 


0 

r 


D 


unhelhird Branch  m 


UHlVtKallT 


JUN  101980    Bulletin  of  the  Federal  Courts 


/OL.  12  NO.  5 


(f AJtf>lMf  Q#4te  Administrative  Office  of  the  U.S.  Courts  and  the  Federal  Judicial  Center 
Dolley  Madison  House,  1520  H  Street,  N.W.,  Washington,  D.C.  20005 


MAY,  1980 


METROPOLITAN  CHIEF 
JUDGES  CONVENE 
BIANNUAL  MEETING 

The  Conference  of  Metro- 
olitan  District  Chief  Judges, 
spresenting  the  thirty  trial  courts 
/ith  six  or  more  authorized 
jdgeships,  held  its  biannual 
leeting  on  April  9th  through 
1th  in  Charleston,  South 
arolina. 

The  program  prepared  by  the 
ederal  Judicial  Center  included 

discussion  of  the  impact  of 
ttorneys'  fee  applications  on  the 
rorkload  of  the  district  courts  (as 
stailed  in  a  separate  article  on 
age  2)  and  an  informative  and 
i/ely  presentation  on  the  courts 
nd  their  relation  with  the  media, 
hief  Judge  Fred  M.  Winner  (D. 
olo.)  chaired  a  panel  that 
icluded  Judge  Donald  Fretz, 
lerced  County  Superior  Court, 
lerced,  California;  Professor 
/erette  E.  Dennis,  University  of 
innesota  School  of  Journalism; 
id  Michael  B.  Howard,  Editor, 
Dcky  Mountain  News,  Denver, 
olorado.  Each  speaker 
scussed  his  views  on  the  topic 
om  his  own  institutional 
srspective  and  then  shared 
eas  and  suggestions  on  shaping 
ore  productive  interaction 
Jtween  the  Fourth  Estate  and 
e  Third  Branch. 

Further,  the  Conference  heard 
itus  reports  on  two  Judicial 
>nter  projects.  Steven  Flanders, 
the  Research  Division, 
>cussed  the  ongoing  efforts  in 
3  weighted  caseload  area.  He 
ovided  a  brief  historical 
erview  on  case  weighting, 
ted  the  preliminary  results  of 
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CHANGES     IN     DISCOVERY,     OTHER     CIVIL    RULES 

TRANSMITTED 

The  Chief  Justice  has  reported  to  Congress  amendments  to  the 
Federal  Rules  of  Civil  Procedure,  which  will  go  into  effect  August  1, 
1980,  unless  Congress  takes  further  action  before  then.  The 
amendments  relate  principally  to  the  area  of  discovery,  although  other 
minor  changes  are  made.  These  proposals  represent  the  first  significant 
alterations  in  the  civil  rules  since  1 970,  and  reflect  concern  over  alleged 
discovery  abuse,  and  corresponding  drafting  and  debate  of  possible 
changes  extending  back  from  at  least  the  1976  report  of  the  Pound 
Conference  Follow-UpTask  Force  Report.  In  1  977,  a  special  ABA  Section 
of  Litigation  Committee  for  the  Study  of  Discovery  Abuse  recommended 
more  extensive  changes  than  those  recently  transmitted.  In  fact,  in  an 
unusual  step,  three  members  of  the  Supreme  Court  dissented  from  the 

transmittal,    arguing    that    more 


JUDGES'  SALARY 

LITIGATION  MOVES  TOWARD 

APPELLATE  REVIEW 

The  three  federal  actions 
contesting  past  reductions  in 
judicial  salaries  are  now,  or  soon 
will  be,  before  the  appellate 
courts. 

Two  actions  which  originated 
in  the  Northern  District  of  Illinois, 
Will  v.  United  States,  No.  79-983 
("Will  I"),  and  Will  v.  United 
States,  No.  79-1 689  ("Will  11"). 
are  now  both  pending  before  the 
Supreme  Court.  In  Willi,  in  which 
District  Judge  Stanley  Rosz- 
kowski  held  that  pay  reductions  in 
1976  and  1977  violated  the 
Compensation  Clause  of  the 
Constitution,  the  Government 
has  received  an  extension  until 
June  2nd  to  file  its  brief  on  the 
merits.  The  brief  of  the 
respondents,  thirteen  Article  III 
judges  and  others  similarly 
situated,  will  be  due  30  days 
thereafter.  The  American  Bar 
Association  is  presently 
preparing  one  of  its  infrequent 
amicus  curiae  briefs  in  support  of 
See  LITIGATION  p.  5 


extensive  changes,  such  as 
proposed  by  the  ABA  Committee, 
were  necessary. 

Background.  Federal  pro- 
cedural rules  changes  are 
considered  first  by  rules 
committees  of  the  Judicial 
Conference,  and  then  by  the 
Conference  itself,  which  in  turn 
may  report  proposals  to  the 
S  upreme  Court  for  its  review  and 
transmittal  to  Congress.  Under 
the  Rules  Enabling  Acts  (28 
U.S.C.  2071,  et  seq.),  Congress 
has  90  days  to  exercise  a  veto 
power.  Alternatively,  Congress 
may  take  some  other  action,  such 
as  redrafting  the  rules  or 
extending  the  time  period  for 
review.  The  Judicial  Conference 
Standing  Committee  on  Rules  of 
Practice  and  Procedure  held 
extensive  public  hearings  on 
earlier  drafts  of  the  current 
proposals. 

The  recently  submitted 
amendments  will  refine  several 
existing  practices. 

Discovery  Conference.  New 
Rule  26(f)  authorizes  the  court  to 
call  the  attorneys  before  it  for  a 

See  CIVIL  RULES  p.  3 


WORKLOAD  IMPACT  OF 
ATTORNEYS'  FEE  APPLICATIONS  DISCUSSED 


The  Conference  of  Metro- 
politan District  Chief  Judges, 
meeting  in  Charleston,  S.C.  (see 
companion  story  on  page  1), 
considered  the  impact  on  district 
courts'  time  and  workload  of 
attorneys'  fee  applications.  The 
discussion  leaders,  Judge  Alfred 
L.  Luongo  (E.D.  Pa.)  and  Judge 
Richard  B.  Kellam(E.D.Va.),  noted 
that  the  time  and  work  consumed 
in  fixing  the  fee  often  dwarf  the 
burdens  associated  with  the  case 
in  chief. 

While  percentage  of  recovery 
had  long  been  the  standard  for 
assessing  the  fee,  Judge  Luongo 
noted  that  recent  legislation,  in 
particular  the  Civil  Rights 
Attorneys  Fees  Award  Act  of 
1  976,  has  created  new  standards 
for  determining  the  amount  of  the 
award.  The  appellate  courts  have 
provided  formulae  and  guide- 
lines, but  determining  the  fee 
remains  difficult,  complex,  and 
time-consuming  and  has  thus 
had  a  significant  impact  on  the 
workload  of  the  trial  courts. 

There  are  difficulties  in 
verifying  the  accuracy  of  time 
records,  assessing  the  quality  of 
the  representation,  and 
determining  the  necessity  for 
certain  motions  or  arguments. 
Other,  even  thornier,  questions 
were  raised  for  discussion.  Fees, 
for  example,  are  to  be  awarded 
only  to  a  prevailing  party,  but  who 
has  "prevailed"  in  a  consent 
decree?  What  standards  should 
be  applied  where  attorneys  from 
legal  services  or  not-for-profit 
organizations  are  less  well  paid 
than  those  working  in  private 
firms?  In  class  actions  where  the 
fee  is  sought  from  the  fund, 
should  another  attorney  be 
appointed  to  protect  the  interests 
of  the  class  members?  Under 
what  circumstances  is  an 
adversary  hearing  required  or 
preferred  for  these  matters? 

Another  set  of  problems  relates 
to  potential  conflicts  between 
attorneys'  interests  and  those  of 
their  clients.  Judge  Kellam  noted 


that  the  question  of  entitlement  to 
a  fee  may  discourage  amicable 
resolution  of  relatively  minor 
problems,  especially  when  that 
fee  is  larger  than  the  amount  in 
controversy.  Further,  the  time  of 
settlement  may  be  deferred  while 
counsel  builds  up  significant 
numbers  of  billable  hours.  Finally, 
though  a  number  of  lawyers 
might  work  profitably  on  the  same 
issue  or  item,  at  some  point 
combined  effort  becomes 
duplicative  and  excessive. 

The  discussion  leaders 
expressed  the  significant  concern 
that  since  much  time  is  devoted 
to  fee  issues,  the  public  may 
perceive  that  the  courts  are  more 
interested  in  the  pocketbooks  of 
lawyers  than  the  rights  of 
litigants,  t't 

MET  CHIEFS  from  p.  1 
current  efforts,  and  indicated  the 
direction  in  which  future 
weighting  projects  will  be  aimed. 
E.  Allan  Lind,  alsoof  theResearch 
Division,  introduced  the 
Conference  to  the  court-annexed 
arbitration  project  that  the  Center 
is  currently  evaluating  in  three 
district  courts  (N.D.  Calif.,  E.D. 
Pa.,  and  D.  Conn.)  in  cooperation 
with  the  Department  of  Justice. 
He  described  the  background  of 
these  projects,  provided 
examples  of  the  data  being 
generated  by  them,  and  reported 
on  the  legislative  proposals  that 
would  expand  arbitration  activity 
to  each  of  the  federal  circuits. 

Finally,  the  Conference  heard 
from  Joseph  Spaniol,  Deputy 
Director  of  the  Administrative 
Office,  on  pending  legislation  and 
other  items  of  interest. 

The  Center's  Director  Emeritus, 
Senior  Judge  Walter  E.  Hoffman 
(E.D.  Va.)  serves  as  the 
Conference  chairman.  Charles 
W.  Nihan,  Deputy  Director  of  the 
Center,  is  the  Conference 
secretary.  The  session  was 
hosted  by  Chief  Judge  Robert 
Hemphill  (D.  S.C.)  and  the  other 
judges  of  that  court,  lift 


JUDICIAL    FELLOWS    NAMED 
FOR  1980-1981 

The  Judicial  Fellows  Com- 
mission recently  announced  that 
Carroll  Seron,  Michael  J.  Tonsing 
and  John  C.  Yoder  have  been 
selected  as  Judicial  Fellows  for 
1  980-1  981 .  The  Judicial  Fellows 
program,  now  in  its  seventh  year, 
is  designed  to  enable  young 
professionals  to  spend  a  year 
observing  and  contributing  to 
projects  aimed  at  improving 
judicial  administration. 

Carroll  Seron  is  a  sociologist, 
possessing  an  MA.  (1974)  and 
Ph.D.  (1976)  from  New  York 
University.  Sheattended  Yaleasa 
postdoctoral  fellow  in  1976-77, 


and  performed  her  under- 
graduate work  in  American 
studies  at  the  University  of 
California  at  Santa  Cruz.  Ms. 
Seron  has  been  teaching  at  the 
U  niversity  of  Texas  at  Dallas  since 
1  977,  and  she  presently  has  near 
completion  a  co-authored  book 
examining  the  effects  of  court 
organizational  dynamics  on  the 
disposition   rate  for  federal  civil 

See  FELLOWS  p.  7 
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onference    on    the    subject    of 
liscovery.    Such    a    conference 
nay  be  held  on  the  motion  of  a 
arty  after  the  moving  attorney 
ffirms  that  he  or  she  has  made  a 
reasonable      effort     to     reach 
greement     with     opposing 
ttorneys  on  the  matters  set  forth 
1    the     motion."    Furthermore, 
arties  and  counsel  are  required 
)  participate  "in  good  faith"  in 
aming     a     discovery     plan 
roposed  by  an  attorney. 
Following    a    conference,    the 
turt  is  to  identify  tentatively  the 
sues    for    discovery    purposes, 
itablish  a  plan  and  schedule  for 
scovery,  set  limitations  (if  any) 
i     discovery,     and     determine 
her     matters,     including 
ocation    of    expenses,    as    are 
tcessary  for  the  management  of 
scovery  in  the  case. 
Pursuant  to  Rule  37,  violations 
an  order  entered  under  Rule 
(f)  are  subject  to  the  imposition 

sanctions     listed     in     Rule 
(bX2),  and  failure  to  participate 

good     faith     in     framing     a 
icovery  plan   may   lead  to  the 
sessment    of    expenses, 
:luding  attorney's  fees,  against 
!  responsible  party  or  attorney. 
Depositions.     Pursuant     to 
anges    in    Rule    30(b)(4),    the 
lies  may  stipulate,  rather  than 
pit    a    court    order,    to    have 
josition  testimony  recorded  by 
ler  than  stenographic  means, 
der  a  new  subsection  (7)  of  the 
le,     the     parties     may     also 
)ulate,  or  the  court  may  order, 
t    a   deposition   be   taken   by 
jphone.    A    change    in    Rule 
aX1)    expands    the    uses    to 
ich  a  deposition  may  be  put  in 
irt  proceedings  to  include  any 
pose  permitted  by  the  Federal 
es  of  Evidence. 
>ther  Matters.    Provisions   in 
e     (33)(c)     regulating     the 
duction  of  business  records  as 
wers  to  interrogatories  have 
n  amended  so  that  specifica- 
i  of  such  records  must  be  in 
icient    detail    to    permit    the 
stioning  party  to  locate  and 
rtify,   "as   readily  as  can  the 


party  served,"  the  records  from 
which  the  answer  may  be 
ascertained.  A  new  provision  is 
added  to  Rule  (34Kb)  that  a  party 
producing  documents  for 
inspection  "shall  produce  them 
as  they  are  kept  in  the  usual 
course  of  business  or  shall 
organize  and  label  them  to 
correspond  with  the  categories  in 
the  request." 

Several  other  minor  changes  in 
the  rules  governing  the  issuance 
and  service  of  a  summons  (Rule 
4),  the  filing  of  discovery  papers 
(Rule  5),  and  the  obtaining  of  a 
subpoena  for  failing  to  respond  to 
a  notice  of  deposition  (Rule  45) 
are  also  made.  Changes  in 
Subsection  (e)(1)  of  Rule  45  for 
the  first  time  authorize  service  of 
a  subpoena  for  attendance  at 
hearing  or  trial  at  any  place 
permitted  by  a  statute  or  rule  of 
the  state  where  the  district  court 
is  held. 


Dissents.     A    dissenting 
statement     was     filed     by     Mr. 
Justice  Powell,  joined  by  Justices 
Stewart  and  Rhenquist.   "These 
amendments  are  not  inherently 
objectionable,"  it  said,  "But  the 
changes     embodied     in     the 
amendments  fall  short  of  those 
needed  to  accomplish  reforms  in 
civil     litigation     that     are     long 
overdue."     Mr.    Justice     Powell 
maintained     that     delay     and 
excessive    expense    in    litigation 
are  caused  in  significant  part  by 
discovery     abuse     under     the 
rules,     and     he     worried     that 
"Congress'  acceptance  of  these 
tinkering  changes  will  delay  for 
years  the  adoption  of  genuinely 
effective  reforms  .  .  .  Favorable 
Congressional    action    on    these 
amendments     will     create 
complacency    and    encourage 
inertia."  j]ff 


FIFTH  CIRCUIT  PETITIONS  FOR  SEPARATION 


On  May  7th  the  Judicial 
Council  of  the  United  States  Court 
of  Appeals  for  the  Fifth  Circuit, 
through  a  resolution  of  the 
Council,  petitioned  Congress  to 
enact  legislation  which  would 
divide  the  presently  existing 
geographical  boundaries  of  the 
Circuit  into  two  autonomous 
judicial  circuits. 

The  petition  requests  that  the 
one  circuit,  to  be  called  the  Fifth, 
be  made  up  of  the  states  of 
Louisiana,  Mississippi  and  Texas 
(with  headquarters  in  New 
Orleans);  and  the  other,  to  be 
designated  the  Eleventh,  be 
composed  of  the  states  of 
Alabama,  Florida  and  Georgia 
(with  headquarters  in  Atlanta). 

Pending  action  on  this  petition 
by  Congress,  and  "to  eliminate 
numerous  administrative 
difficulties,  and  pursuant  to  the 
inherent  and  statutory  authority 
vested  in  this  court,"  two 
administrative  units  are  to  be 
established  within  the  Fifth 
Circuit,  designated  Unit  A  and 
Unit  B.  Geographically,  they 
would    be    divided    in   the   same 


manner  as  outlined  in  the 
petition,  with  headquarters' cities 
also  the  same. 

As  for  the  handling  of  the 
cases,  every  case  will  be  filed, 
considered  and  decided  in  the 
unit  in  which  it  arose  and  the 
decisions  on  the  cases  filed  in 
each  unit  will  ordinarily  be  made 
by  panels  of  judges  residing  in  the 
states  in  that  unit.  Made  clear  is 
the  fact  that  all  Fifth  Circuit 
judges  may  serve  circuitwide. 
Also  stipulated  is  the  fact  that 
"there  shall  be  only  one  body  of 
law,  one  judicial  council  and  one 
judicial  conference  for  the 
circuit." 

A  transition  committee  has 
been  appointed  by  the  Chief 
Judge  of  the  Fifth  Circuit,  James 
P.  Coleman,  consisting  of  himself 
and  Judge  Charles  Clark  (Miss.) 
Chairman,  Judge  John  C. 
Godbold  (Ala.),  Judge  Albert  J. 
Henderson,  Jr.  (Ga.)  and  Judge 
Sam  Johnson  (Tex.),  to  prepare 
and  present  to  the  Judicial 
Council  proposals  to  implement 
the  Council's  resolution,  lift 


Noteivorthj/ 

A  number  of  recent  resigna- 
tions of  federal  judges— Charles 
Renfrew  (N.D.  Calif.),  Philip  Tone 
(CA-7),  Shirley  Hufstedler  (CA-9), 
and  George  J.  Mitchell  (D. 
Maine)— have  received  much 
public  attention.  Wade  H. 
McCree,  Jr.,  who  resigned  from 
the  Sixth  Circuit  to  become 
Solicitor  General  of  the  United 
States,  recently  discussed 
"Defecting  Judges,  the  Cause 
and  Cure"  in  his  speech 
accepting  the  Fordham-Stein 
Award  in  New  York  City. 

The  reasons  for  such 
"defections,"  the  Solicitor 
General  pointed  out,  may  not 
necessarily  be  for  higher  pay; 
rather,  he  analyzes,  judges 
oftentimes  "hang  up  their  scales" 
to  accept  a  more  interesting 
position  or  because  "even  the 
most  interesting  work  can  begin 
to  cloy."  The  Solicitor  General's 
conclusion  and  the  suggestion  for 
a  cure  to  the  problem:  judicial 
sabbaticals.  "I  think  it  is 
incumbent  upon  those  of  us  who 
care  about  the  quality  of  justice  to 
think  of  ways  to  persuade  judges 
to  [remain  on  the  bench]. 
Academe  has  for  a  long  time 
employed  a  practice  to  cure  the 
blahs  .  .  .  scholars  and  teachers 
wind  down  when  they  period- 
ically feel  drained  of  inspiration 
and  creativity."  [A  copy  of 
Solicitor  General  McCree's 
speech  is  available  in  the  FJC 
Information  Services  Office.] 


A  first  for  the  Fourth:  Circuit 
Executive  Samuel  W.  Phillips  has 
just  released  the  1979  Report  of 
the  Fourth  Circuit  Courts,  a 
62-page  report  on  the  business  of 
this  Circuit.  Such  a  report  has  not 
previously  been  prepared,  but 
plans  are  now  to  make  this  an 
annual  release.  The  Second 
Circuit,  which  has  produced 
annual  reports  in  the  past, 
recently  released  their  1979 
version    Copies  of  either  report 


The  seventh  Judicial  Conference  of  the  United  States  Court  of  Customs  and  Patent 
Appeals  was  held  April  1 1  in  Washington,  D.C.  The  Conference  was  composed  of  judges 
of  the  CCPA  and  of  the  Customs  Court,  members  of  the  Patent  and  Trademark  Office 
Boards  and  the  International  Trade  Commission,  officials  of  the  Treasury  Department, 
Justice  Department  and  the  Customs  Service,  and  invited  members  of  the  bar.  Pictured 
above  are  members  of  a  "judicial  talk  show"  on  patent  and  trademark  litigation  which 
was  held  in  conjunction  with  the  Conference.  They  a  re  (left  to  right)  attorney  C.  Frederick 
Leydig  of  Chicago,  III.,  Judge  Frank  J.  McGarr  (N.D.  Ill),  Chief  Judge  Howard  T.  Markey 
(CCPA),  Judge  John  P.  Fullam  (ED. Pa),  and  attorney  Tom  Arnold  of  Houston,  Texas. 


are     available     by     writing     the 
respective  Circuit  Executives. 


Senator  Howell  Heflm  (D.  Ala.) 
has  introduced  S.  2483,  a  bill  to 
amend  Title  28  of  the  United 
States  Code  to  require  the  Chief 
Justice  of  the  United  States  to 
deliver  an  annual  address  to 
Congress,  in  person  or  in  writing, 
on  the  state  of  the  judiciary.  The 
bill  sets  forth  that  this  report  be 
presented  "at  such  times  as  may 
be  mutually  agreed  upon  by  the 
Chief  Justice,  the  majority  leader 
of  the  Senate,  and  the  Speaker  of 
the  House  of  Representatives..." 
In  any  calendar  year  in  which  the 
Chief  Justice  does  not  appear 
personally,  his  address  is  to  be 
transmitted  to  Congress  no  later 
than  March  1  5th  of  that  year.  The 
bill  has  been  referred  to  the 
Senate  Judiciary  Committee. 


Chief  Judge  Irving  Kaufman 
reported  May  9th  at  the  opening 
session  of  the  Second  Circuit's 
Judicial  Conference  that  initial 
work  of  the  Circuit's  Five  Year 
Planning  Committee — the  first 
established  for  a  federal  court — 
will  soon  be  released.  An 
exhaustive  study  of  the  district 
courts   in  the  circuit  has  nearly 


been  completed,  and  the  details 
of  the  subcommittee  reports  will 
soon  be  made  to  the  district 
judges.  Particularly  pleased  by 
the  diversity  of  membership  inthe 
Committee— judges,  lawyers, 
journalists,  business  leaders  and 
others  are  included — Chief  Judge 
Kaufman  anticipates  that  the 
final  Committee  report,  probably 
to  be  released  this  fall,  will  be  of 
"significant  value"  in  improving 
the  administrative  operation  of 
the  district  courts. 


Judge  Thomas  J.  Malik,  of  the 
29th  Judicial  District  Court  in 
Louisiana,  has  sent  to  The  Third 
Branch  a  copy  of  a  letter  he  has 
directed  to  the  Chief  Justice 
saying  he  has  reversed  himself  on 
a  public  statement  made  a  few 
years  ago,  disagreeing  with  the 
Chief  Justice's  stand  on  the 
quality  of  advocacy  in  this 
country.  Writes  the  Judge:  "As  I 
begin  my  second  six-year  term  as 
a  Trial  Court  Judge,  I  now  extend 
my  apologies.  Having  never 
before  been  exposed  to  a  wide 
variety  of  trial  lawyers,'  I  did  not 
fully  understand  the  dilemma  the 
general  public  and  trial  courtsare 
faced  with.  Indeed,  I  now  feel  that 
your  estimate  as  to  the 
percentage  of  incompetent  trial 
lawyers  was  conservative."   jW 


ITIGATION  from  p.  1 
ie  position  of  the  federal  judges, 
ut  the  exact  nature  of  the  issues 
)  be  addressed  by  the  ABA's 
ubmission  has  not  yet  been 
etermined.  Although  the 
3quired  consent  of  the  Solicitor 
ieneral  for  the  filing  of  the  brief 
as  not  been  received,  opposition 
)  the  ABA's  filing  is  not 
nticipated. 

The  Government's  jurisdiction- 
I  statement  was  filed  April  25th 
i  Will  II,  and  the  respondent's 
lotion  to  affirm  will  be  filed  near 
le  end  of  May.  In  that  case, 
jdge  Roszkowski  held  that  "in 
ew  of"  his  decision  in  Will  I 
iductions  of  judicial  salaries  in 
578  and  1979  were  also 
iconstitutional.  The  Govern- 
ent  recently  moved  to 
insolidate  consideration  of  this 
ise  with  Will  I.  The  respondents 
ive  objected  to  consolidation 
aintaining  that  resolution  of 
ill  I  will  make  argument  of  Will 
unnecessary. 

What  will  presumably  be  the 
lal  order  in  the  trial  stage  of 
ley  v.  Carter  was  issued  on 
iril  22nd,  when  District  Judge 
hn  Lewis  Smith,  Jr.  denied  a 
Dtion  for  post-judgment  relief, 
3reby  leaving  intact  his  order 
anting  summary  judgment  in 
'or  of  the  plaintiff,  No.  79-3063 

DC).  In  March,  Judge  Smith 
ed  in  favor  of  the  Director  of  the 
ministrative  Office  of  the 
lited  States  Courts  that  1979 
lislation  reducing  a  previously 
thorized  12.9  percent  pay  raise 

Congressmen  and  others  to 
»  percent  did  not  apply  to  the 
dicial  Branch.  The  judgment 
"itained  no  provisions  for 
plementation,  and  interveners 
the  case— the  plaintiffs  in  Will 
-subsequently  moved  for 
mediate  payment  of  the  12.9 
'cent  raise,  or,  alternatively,  for 
e  establishment  of  an 
Brest  bearing  escrow  account 
hold  the  funds  necessary  to 
|  such  an  increase.  Plaintiff 
ey  did  not  oppose  the  motion, 
orneys  for  the  defendant, 
ugh    noting   that   the   motion 


NEW  SUPREME  COURT  R 

The     Supreme     Court     has 
adopted  new  rules  of  practice  that 
will   become  effective  June  30, 
1 980.  In  addition  to  clarifying  and 
reorganizing     existing     rules, 
which  have  been  in  effect  since 
July    1,    1970,    the    new    rules 
contain  a   number  of  significant 
changes.    Page    limits    on    filed 
materials  have  been  imposed,  a 
color  coding  system  for  the  covers 
of     documents      has     been 
introduced,  and  filing  and  other 
fees  have  been  raised.  Some  of 

the  changes  are: 

Page  Limits: 

•  Briefs  on  the  merits-50  pages 

•  Jurisdictional  statements, 
motions  to  dismiss  or  affirm, 
petitions  for  certiorari  and  briefs 
in  opposition,  petitions  for 
extraordinary  writs  and 
responses  thereto,  and  amicus 
curiae  briefs  -  30  pages 

•  Reply  briefs  to  briefs  on  the 
merits  -  20  pages 

•  Briefs  opposing  motions  to 
dismiss  or  affirm,  supplemental 
briefs  and  reply  briefs  to  briefs  in 
opposition  to  petitions  for 
certiorari  -  10  pages 

•  Page  limitations  on  docu- 
ments produced  by  standard 
typographic  printing  are  slightly 
more  than  twice  those  set  out 
above,  which  are  for  printed 
materials. 

Color  Code  for  Covers: 

•  Jurisdictional  statements  and 
petitions  for  writs  of  certiorari  - 
white. 

•  Motions,  briefs,  or  memo- 
randa filed  in  response  to 
jurisdictional  statements  or 
petitions  for  certiorari  -  light 
orange. 


was  not  directed  against  the 
President,  maintained  that  the 
request  was  unnecessary  and 
undesirable.  Judge  Smith's  order 
denying  the  motion  was  not 
accompanied  by  an  opinion. 

The  Government  has  indicated 
that  an  appeal  will  betaken  to  the 
D.C.  Circuit,  but  no  formal  notice 
of  appeal  has  been  filed,   fin 


ULES  EFFECTIVE  JUNE  30 

•  Briefs  on  the  merits  for 
appellants  or  petitioners  -  light 
blue. 

•  Briefs  on  the  merits  for 
appellees  or  respondents  -  light 
red. 

•  Reply  briefs  -  yellow. 

•  Intervenor  or  amicus  curiae 
briefs  -  green. 

•  Documents  filed  by  the  United 
States  -  gray. 

•  Joint  appendices  and  other 
documents  -  tan. 

Fees: 

•  Admission  to  the  bar  has  been 
raised  from  $25  to  $100. 

•  Docketing  fees  have  been 
increased  from  $1 00  to  $200  and 
from  $150  to  $300  when  oral 
argument  is  permitted. 

•  Filing  a  petition  for  rehearing 
will  cost  $50. 

•  Certificate  and  seal  has  been 
increased  from  $3  to  $10. 

•  Photographic  reproduction 
and  certification  has  been 
increased  from  50C  to  $1  per 
page. 

Time  Limits: 

•  All  petitionsfor  certiorari  must 
be  filed  within  60  days  of 
judgment.  An  extension  of  time  of 
30  days  may  be  granted  for  good 
cause. 

•  Reply  briefs  must  be  filed  no 
later  than  one  week  before  oral 
argument. 

•  Any  respondent  to  a  petition 
for  writ  of  certiorari,  including  the 
United  States,  shall  have  30  days 
to  file  opposing  briefs. 

•  Models,  diagrams  and  exhibits 
of  material  forming  part  of  the 
evidence  must  be  submitted  to 
the  Court  at  least  two  weeks 
before  a  case  is  heard  or 
submitted. 

•  Documents  are  deemed  timely 
filed  if  placed  in  a  United  States 
Post  Office  or  mailbox,  with 
first  class  postage  prepaid  and 
properly  addressed  to  the  Clerk  of 
the  Court  within  the  time  allowed 
for  filing. 

See  COURT  RULES  p.  7 


FEDERAL  BUREAU  OF  PRISONS  MARKS  50TH  ANNIVERSARY 


The  Federal  Bureau  of  Prisons 
begins  the  celebration  of  its  50th 
anniversary  on  May  23,  at  the 
Medical  Center  for  Federal 
Prisoners  in  Springfield, 
Missouri.  The  commemoration, 
which  is  dedicatedtothe  line  staff 
of  the  Bureau,  will  include 
lectures  on  the  history  of  the 
Bureau  and  will  feature  an 
historical  exhibit,  which  on  June 
10-12  will  be  moved  to 
Washington,  D.C.  for  display  in 
the  Great  Hall  at  the  Department 
of  Justice  Building. 

The  Bureau  of  Prisons  was 
created  by  Act  of  Congress  on 
May  1 4,  1  930,  at  a  time  when  the 
only  federally  administered 
facilities  for  federal  prisoners 
were  three  penitentiaries,  a 
reformatory  for  young  men,  a 
reformatory  for  women  and  a  jail 
in  a  converted  New  York  City 
garage.  Many  federal  prisoners 
were  boarded  in  state  and  local 
prisons  over  which  there  was 
little  federal  control  and  even  the 
existing  federal  institutions  were 
administered  by  political 
appointees  and  suffered  from  lack 
of  consistent  management.  The 
Bureau  was  created  to  provide  to 
the  federal  corrections  system 
centralized  administration, 
trained  personnel  and  a  uniform 
philosophy  of  corrections. 

In  its  fifty  years,  the  Bureau  has 
seen  increased  numbers  of 
federal  prisoners  and  changing 
theories  of  penology.  When  the 
Bureau  was  created  prisons 
primarily  provided  custody, 
punishment  and  the  production  of 
goods  or  furnishing  of  services  by 
prisoners.  One  of  the  first 
accomplishments  of  the  Bureau 
was  to  focus  on  the  needs  of 
prisoners  by  establishing  a 
classification  system  for 
offenders.  Federal  institutions 
were  organized  to  respond  to 
those  needs  and  were  divided  into 
penitentiaries,  reformatories, 
prison  camps,  treatment  facilities 
for  drug  offenders  and  a  hospital. 


Offenders  were  senttothe facility 
most  appropriate  to  their 
individual  circumstances  and, 
once  there,  were  further 
classified  according  to  their 
needs.  Probation  and  parole 
systems  were  extensively 
reorganized  to  serve  the  theory  of 
rehabilitation  as  opposed  to 
punishment. 

In  recent  years  the  Bureau  has 
attempted  to  improve  its 
classification  system,  provide 
increased  individual  services  and 
offer  more  training  for  its  staff. 
Work  release  programs  have 
been  developed  and  the  use  of 
Community  Treatment  Centers 
has  been  increased  to  provide 
assistance  to  the  offender 
reentering  society.  New  facilities 
have  been  added  with  the 
emphasis  on  smaller,  more 
specialized,  more  flexible,  and 
more  responsive  institutions. 

Today,  the  Bureau  employs 
10,790  persons,  including 
medical,  legal,  scientific  and 
other  professional  personnel  as 
well  as  administrators  and 
correctional  officers.  It 
administers  six  penitentiaries,  25 
Federal  Correctional  Institutions, 
nine  Community  Treatment 
Centers,  seven  Federal  Prison 
Camps,  three  Metropolitan 
Correctional  Centers  and  the 
Medical  Center  for  Federal 
Prisoners.  Over  23,000  inmates 
are  currently  in  custody  in  these 
institutions. 

Amid  challenges  to  the  viability 
of  the  rehabilitation  theory  of 
penology  and  public  confusion 
about  the  role  of  prisons,  the 
Bureau  is  continuing  to  serve 
both  the  public  and  the  offender 
by  increasing  alternatives  for 
offenders  that  do  not  involve 
institutional  confinement, 
improving  present  programs  and 
facilities,  expanding  community 
involvement  and  reducing  the 
economic  cost  of  corrections  to 
taxpayers. 

In  addition  to  highlighting  the 


history  of  the  Bureau,  the 
celebration  in  Springfield  will 
include,  on  May  23,  the  signing  of 
a  "Memorandum  of  Understand- 
ing Between  the  Federal  Prison 
System  and  the  Correctional 
Service  of  Canada."  The 
memorandum  envisions  ex- 
change of  staff  and  information, 
the  development  of  a  joint 
Steering  Committee  and  annual 
meetings.  For  the  Washington 
phase  of  the  commemoration 
each  of  the  various  divisions  of 
the  Bureau  will  present  programs 
on  its  history  and  functions 
during  the  weeks  of  June  9  and 
June  16.    jin 


HISTORIES  OF  THE 

UNITED  STATES  CIRCUIT 

COURTS 

A  number  of  histories  of  United 
States  Circuit  Courts  have 
recently  been  published  as  one  of 
the  bicentennial  projects 
authorized  by  the  Judicial 
Conference  of  the  United  States. 
The  histories  of  the  Sixth,  Eighth 
and  D.C.  Circuits  and  the  United 
States  Court  of  Claims  are 
currently  available.  In  processare 
the  histories  of  theSecond, Third, 
Fourth,  Fifth,  Seventh,  Ninth  and  I 
Tenth  Circuits  and  the  Court  of  | 
Customs  and  Patent  Appeals. 

Circuit  histories  have  been 
distributed  to  libraries  of  the 
federal  courts  and  to  selected 
government  agencies,  law 
schools,  bar  associations  and  law 
journals. 

The  Information  Services 
Office  of  the  Federal  Judicial 
Center  has  received  copies  of 
circuit  histories  as  well  as 
histories  of  the  District  Courts  of 
the  District  of  Columbia  and 
Minnesota  and  the  United  States 
Customs  Court.  The  Information 
Services  Office  hopes  to  receive 
copies  of  other  histories  of  the 
circuit  courts  as  they  are 
published  and  the  histories  of  any 
other  district  courts,  lift 


FELLOWS  from  p.  2 
and  criminal  cases.  Her  previous 
publications  include  Court 
Reorganization.  The  Politics  of 
Reform  in  Federal  Bankruptcy 
Court  (DC.  Heath  and  Co.,  1  978). 

Michael  Tonsing  is  a  hearing 
officer  for  the  Public  Employment 
Relations    Board    in    California, 


andling    not    only    adjudication 
ut  also  case  management  and 
dministration.  A  graduate  of  the 
niversity  of  San  Francisco  (J.D. 
975),     Claremont     Graduate 
chool    (M.A.    1970)    and    Saint 
lary's  College  of  California  (B. A. 
965),    Mr.    Tonsing    previously 
laintamed  a  general  lawpractice 
id  is  a  co-founder  and  President 
the  California  Administrative 
iw    College,     which     develops 
aining  programs  for  administra- 
te law  judges,  arbitrators,  and 
Ivocates     and     promotes     the 


VLENDAR  from  p.  8 

ily  8-1 1  Effective  Productivity 
for  Court  Personnel;  Kansas 
City,  MO 

ly  13-17  Ninth  Circuit  Judicial 
nference;  Monterey,  CA 

ly  14-18  Workshop  for  Chief 
Deputy  Clerks  of  Bankruptcy 
Courts;  Danvers,  MA  (tentative 
pate) 

ly  28-29  Workshop  for  District 
Judges  (CA-6);  White  Sulphur 
Springs,  W  VA 


effective  use  of  alternatives  to 
courtroom  litigation.  He  also 
cofounded  and  instructed  at  an 
ABA  accredited  paralegal 
program  and  is  a  qualified  labor 
arbitrator  on  the  panel  of  the 
American  Arbitration  Associa- 
tion. 

John  C.  Yoder  comes  to  the 
Judicial  Fellows  program  as  an' 
Associate  District  Judge  from  the 
Ninth  Judicial  District  in  Kansas. 
He  is  the  youngest  person  to  have 
held  a  position  as  a  judge  in  a 
court  of  general  jurisdiction  in 
that  state.  Judge  Yoder  received 
his  J.D.   from  the  University  of 


Kansas  in  1975  and  also 
possesses  degrees  from  the 
University  of  Chicago  (M.B.A. 
1976)  andChapmanCollege(B.A. 
magna  cum  laude  1972).  Prior  to 
his  tenure  on  the  bench,  Judge 
Yoder  served  as  an  assistant 
professor  of  business  at  Goshen 
College  in  Indiana  and  before 
then  was  in  private  practice  in 
Chicago.  flft 


COURT  RULES  from  p.  5 
Other  Changes: 

•  The  order  of  contents  of 
petitions  for  certiorari  and  briefs 
on  the  merits  has  been  changed. 
These  documents  are  now 
required  to  begin  with  the 
questions  presented  for  review. 

•  Judges  who  are  respondents 
to  petitions  for  extraordinary 
writs  shall  advise  the  clerk  and  all 
parties  by  letter  if  they  do  not 
desire  to  respond.  The  existing 
rule  states  that  judges  may 
respond,  lift 


Chief  Deputy  Clerk,  CA-5 

FIFTH  CIRCUIT  POSITION 
OPEN 

The  following  position 
vacancy  and  qualifications 
necessary  for  consideration 
has  been  announced  in  the 
Fifth  Circuit; 

Position:     Chief    Deputy 
Clerk,  U.S.  Court  of  Appeals 
for  the  Fifth  Circuit. 
Duties:     To     manage     a 
Satellite    Clerk's    Office    in 
Atlanta,  Georgia. 
Salary:  JSP-15,  $40,832 
Qualifications:  A  minimum 
10    years    of    progressively 
responsible      administrative 
experience  which  provided  a 
thorough    understanding   of 
organizational,      procedural 
and  human  relations  aspects 
in    managing    an    organiza- 
tion.  At   least   3   of  the   10 
years  experience  must  have 
been     in     a     position     of 
substantial    management 
responsibility. 

Application  and  resume 
should  be  sent  to  Gilbert  F. 
Ganucheau,  Clerk,  U.S. 
Court  of  Appeals,  600  Camp 
Street,  New  Orleans,  LA 
70130. 


PERSONNEL  from  p.  8 

CONFIRMATIONS 

Odell     Horton,     U.S.     District 
Judge,  W.D.  TN,  May  9 

John  T.  Nixon,  U.S.  District 
Judge,  M.D.  TN,  May  9 

Norma  H.  Johnson,  U.S.  District 
Judge,  D.  DC,  May  9 

APPOINTMENTS 

Jerry  L.  Buchmeyer,  U.S.  District 
Judge,  N.D.  TX,  Dec.  14 

Cecil  F.  Poole,  U.S.  Circuit  Judge 
(CA-9),  Mar.  31 

ELEVATION 

Harry  E.  Claiborne,  Chief  Judge 
D.  NV,  May  1 

DEATH 

C.  Stanley  Blair,  U.S.  District 
Judge,  D.  MD,  Apr.  2 


aqccoyc 
calendar 


June  1-3  District  of  Columbia 
Circuit  Judicial  Conference; 
Williamsburg,  VA 

June  2-4  Advanced  Seminar  for 
U.S.  Magistrates;  Little  Rock, 
AR 

June  8-14  Seminar  for  Newly 
Appointed  District  Judges; 
Washington,  D.C. 

June  9  Judicial  Conference 
Subcommittee  on  Federal 
Jurisdiction;  Washington,  DC 

June  9  Judicial  Conference 
Subcommittee  on  Supporting 
Personnel;  Washington,  DC 

June  9-11  Advanced  Instruc- 
tional Technology  Workshop; 
Reno,  NV 

June  17-20  Judicial  Conference 
Committee  to  Implement  the 
Criminal  Justice  Act;  Casheers, 
NC 

June  20  Judicial  Conference 
Committee  on  the  Administra- 
tion of  the  Bankruptcy  System; 
Richmond,  VA 

June  26-28  Fourth  Circuit 
Judicial  Conference;  White 
Sulphur  Springs,  W  VA 

June  30  -  July  1  Judicial  Con- 
ference Subcommittee  on 
Judicial  Improvements;  Vail, 
CO. 
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July  6  -  9  Eighth  Circuit  Judicial 
Conference;  Colorado  Springs, 
CO 

See  CALENDAR  p.  7 


pcRS«nn«. 

NOMINATIONS 

Robert   P.   Aguilar,   U.S.    District 
Judge,  N.D.  CA,  Apr.  3 

James     H.     Michael,     Jr.,     U.S. 
District  Judge,  WD.  VA,  Apr.  9 

James  E.  Sheffield,  U.S.  District 
Judge,  ED.  VA,  Apr.  9 

Ruth    B.    Ginsburg,    U.S.    Circuit 
Judge  (CA-DC),  Apr.  14 

Jerre    S.    Williams,    U.S.    Circuit 
Judge  (CA-5),  Apr.  14 

Patrick    F.    Kelly,    U.S.    District 
Judge,  D.  KS,  Apr.  14 

W.  Earl  Britt,  U.S.  District  Judge, 

E.D.  NC,  Apr.  14 
Walter     H.     Rice,     U.S.     Distric 

Judge,  S.D.  OH,  Apr.  14 
S.   Arthur  Spiegel,   U.S.   Distric 
Judge,  S.D.  OH,  Apr.  14 

George    R.    Anderson,   Jr.,    U.S. 
District  Judge,  D.  SC,  Apr.  18 

Judith    N.     Keep,    U.S.    Distric* 

Judge,  S.D.  CA,  May  9 
Marilyn    H.    Patel,    U.S.    Distric 

Judge,  N.D.  CA,  May  9 
Thelton      E.      Henderson,      US 

District  Judge,  N.D.  CA,  MayE 
A.  Wallace  Tashima,  U.S.  Distric 

Judge,  CD.  CA,  May  9 
Justin     L.     Quackenbush,     U.S 

District  Judge,  E.D.  WA,  May  i 
See  PERSONNEL  p.  7 
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JUNE,  1980 


APPEAL  HALTS  PAYMENT 

OF  SALARY  INCREASES 

The   District  Court's  summary 
ludgment  in  Foley  v.  Carter  has 
been  appealed  by  the  defendant 
to  the  Court  of  Appeals  for  the 
D.C.     Circuit.     This     prevents 
mplementation    of    the    District 
"ourt's    finding    that    federal 
udges  and  others  are  entitled  toa 
1 2.9  percent  pay  increase  for  FY 
1 980.    In  March,   District  Judge 
John  Lewis  Smith,  Jr.  ruled  thata 
1 979     statute    reducing    a    pay 
ncrease    of    12.9     percent    for 
Congressmen  and  other  officials 
o  5.5   percent  did  not  apply  to 
imployees  of  the  judicial  branch 
see     The     Third    Branch,     April 
980,     p.     1).     Even    though     a 
ninimum  5.5  percent  raise  was 
ipparently    provided    for    in    the 
tatute,  no  increases  have  been 
aid  to  judges  because  the  statute 
rovided  that  acceptance  of  a  5.5 
icrease  would  be  "in  lieu  of"  a 
See  SALARY  APPEAL  p.  8 


AN  INTERVIEW  WITH  REP.  ROBERT  McCLORY 

Continuing     its     series     of 
interviews     with     congressmen 
who    serve    on    the   House   and 
Senate     Judiciary     Committees, 
The    Third    Branch    this    month 
speaks   with  Robert  McClory  of 
Illinois,    the  ranking  Republican 
on     the     House     Judiciary 
Committee.    [Previous   congres- 
sional    interviews     have     been 
conducted  with  Senator  Edward 
M.   Kennedy  (September   1979), 
Congressman  Robert  F.    Drinan 
(July  1979),  Congressman  Robert 
W.     Kastenmeier    (June    1979), 
Senator  Howell   T.    Heflin  (May 
1979),  Senator  Dennis  DeConcini 
(November  1977),  and  Congress- 
man   Peter     W.     Rodino    (April 
1976).] 

In  addition  to  his  Judiciary 
Committee  duties,  Mr.  McClory  is 
a  member  of  the  Permanent 
Select  Committee  on  Intelligence. 
A  graduate  of  Dartmouth  College 
and  the  Chicago-Kent  School  of 


FIFTEEN  DISTRICTS  VOLUNTEER  TO  PARTICIPATE 
IN  WORK  OF  FEDERAL  PRACTICE  COMMITTEE 


The  first  report  of  the 
mplementation  Committee  on 
admission  of  Attorneys  to  Federal 
ractice  was  submitted  to  the 
larch  1980  meeting  of  the 
udicial  Conference.  (See  The 
hird Branch,  March,  1980,  p.  1 .) 
he  Committee  was  created  by  a 
udicial  Conference  resolution 
nd  charged  to  "oversee  and 
monitor  on  a  pilot  basis  an 
xamination  on  federal  practice 
ubjects,  a  trial  experience 
jquirement,  and  a  peer  review 
rocedure,  in  a  selected  number 
f  district  courts  that  indicate  a 


desire    to 


the] 


cooperate    [in 
programs." 

Fifteen  United  States  District 
Courts  have  now  volunteered  as 
pilot  districts  to  try  out  some  of 
the  proposals  contained  in  the 
Final  Report  of  the  Committee  to 
Consider  Standards  for 
Admission  to  Practice  in  the 
Federal  Courts  (the  Devitt 
Committee). 

Serving  within  these  15  courts 

are    117    active    judges    and    a 

substantial     number     of    active 

senior  judges— approximately 

See  COMMITTEE  p.  3 


Law,  he  has  served  his  native 
state  of  Illinois  as  a  legislator  for 
many  years,  elected  as  a  state 
representative  in  1950,  a  state 
senator  in  1952,  1956  and  1960, 
and  a  Member  of  Congress  in 
1962  and  each  succeeding 
Congress. 

Set  out  below  are  the 
Congressman's  views  on  a 
number  of  issues  of  interest  to  the 
federal  judiciary,  ranging  from 
amendments  to  antitrust  laws  to 
abolition  of  diversity  jurisdiction. 

Coming  to  the  Congress  with 
the  background  you  have,  you 
are  a  "natural"  for  the  Judiciary 
Committee.  But,  did  you  have 
some  special  reason  for 
requesting  the  Judiciary 
Committee  or  accepting  it? 

I  went  to  the  Judiciary 
Committee  in  my  second  term. 
When  I  was  here  as  a  new 
member,  I  wanted  to  be  on  the 
Foreign  Affairs  Committee;  that 
was  my  first  choice  and  the 
See  INTERVIEW  p.  4 


LEGISLATION 

TO  PROTECT  RIGHTS 

OF  INSTITUTIONALIZED 

PERSONS  PASSED 

The  President  on  May  23 
signed  PL.  96-247,  the  Civil 
Rights  of  Institutionalized 
Persons  Act,  which  permits  the 
Attorney  General  to  file  an  action 
in  equity  to  protect  rights  of 
persons  held  in  state  institutions. 
The  legislation  covers  mental 
hospitals,  facilities  for  the  care  of 
the  retarded  or  the  chronically  ill 
or  handicapped,  jails,  prisons, 
certain  juvenile  facilities  and 
certain  custodial  care  institu- 
tions. It  only  applies  to  those 
institutions,  however,  that  are 
owned  or  operated  by  a  state  or 
political  subdivision.  Mere  state 
licensing  or  receipt  of  state  funds 
is  not  sufficient  to  bring  an 
institution  under  the  coverage  of 
the  Act. 

Suit  may  be  brought  only  for 
equitable  relief  andonly  whenthe 
Attorney  General  has  reasonable 
cause  to  believe  that  there  is  a 
"pattern  or  practice"  in  a  state 
institution  that  subjects 
institutionalized  persons  to 
"egregious  or  flagrant  condi- 
tions" depriving  them  of  rights 
secured  under  the  Constitution  or 
laws  of  the  United  States.  The  bill 
encourages  consultation, 
negotiation  and  conciliation,  and 
suit  may  not  be  filed  until  the 
Attorney  General  can  certify  that 
he  notified  state  officials  seven 
days  prior  to  an  investigation  of 
the  institution  and  has  made  a 
good  faith  attempt  to  conciliate. 
He  must  also  certify  that  at  least 
49  days  prior  to  suit  he  notified 
state  officials  of  the  details 
supporting  the  suit,  including  the 
conditions  resulting  in  depriva- 
tions, supporting  facts  and 
minimum  measures  he  believes 
may  remedy  the  conditions.  The 
Attorney  General  must  personal- 
ly sign  the  complaint  and  the 
certifications. 

The  Attorney  General  may  also 
intervene  in  actions  already 
commenced    in    which    relief    is 

See  LEGISLATION  p.  8 


Notew/orthj/ 


At  the  recent  Judicial 
Conference  of  the  Fifth  Circuit, 
Circuit  Judge  Carolyn  D.  Randall 
presented  statistics  on  the 
median  time  for  dispositions  of 
three  categories  of  cases.  In 
cases  on  the  summary  calendar 
(i.e.  presented  without  oral 
argument),  the  median  time  from 
filing  the  appeal  to  the 
announcement  of  judgment  was 
222  days.  For  cases  in  which  oral 
argument  was  heard  and  which 
had  a  preference  (i.e.  a  priority  for 
processing  and  disposition  under 
federal  civil  or  criminal  statutes), 
the  median  time  was  297  days. 
For  those  cases  with  oral 
argument  but  without  a 
preference,  the  median  was  586 
days. 

Judge  Randall  noted  thatthis  is 
a  substantial  improvement  over 
the  record  for  the  previous  year. 
The  median  for  orally  argued 
cases  without  preferences,  for 
example,  decreased  from  28  1/2 
months  to  the  current  19  1/2 
months.  The  Fifth's  backlog  has 
also  realized  a  significant 
decrease.  One  year  ago,  the 
backlog  was  774  cases.  It  now 
stands  at  374  cases.  If  the  court 
continues  to  have  no  great 
increase  in  the  number  of  appeals 
filed,  that  backlog  maybe  reduced 
or  eliminated  during  the  coming 
year. 

*  *  *  * 

The  Bureau  of  Justice  Statistics 
at  the  Department  of  Justice 
announced  last  month  that  the 
number  of  prisoners  held  in  state 
and  federal  institutions  in  1979 


NEW  SUPREME  COURT 
RULES,  A  CORRECTION 

In  the  May  1980  issue  of  The 
Third  Branch,  we  noted  (page  5, 
column  3)  that  under  the  new 
Supreme  Court  rules  all  peititions 
for  certiorari  must  be  filed  within 
60  days  of  judgment.  More 
accurately,  all  petitions  in  criminal 
cases  must  be  filed  within  60  days. 
The  time  limit  for  petitions  in  civil 
cases,  90  days,  is  fixed  by  28  U.S.C. 
§2101(c)  and  remains  unchanged. 


reached  a  record  high  for  the  fifth 
consecutive  year.  The  total 
number — 31 4,083— represents  a 
2.3  percent  rise  over  1978; 
however,  the  total  for  those  under 
federal  jurisdiction — 26,233— is 
down  1  2  percent.  Also  included  in 
the  BJS  statistics:  there  are 
12,927  women  in  state  and 
federal  institutions,  representing 
just  four  percent  of  the  total.  For 
the  first  time  in  almost  a  decade 
the  rate  of  increase  for  women 
was    lower    than    for 


prisoners 
men. 


In  April,  Chief  Judge  Robert  F. 
Peckham  chaired  a  founders' 
meeting  of  the  Historical  Society 
for  the  U.S.  District  Court  for  the 
Northern  District  of  California. 
The  members  and  friends  of  the 
Society  met  in  the  ceremonial 
courtroom  of  the  U.S.  District 
Court  in  San  Francisco.  The 
purpose  for  the  founding  of  this 
new  organization:  "To  preserve 
and  make  accessible  the  Court's 
earliest  records;  to  begin  an  oral 
history  project  to  develop 
additional  source  material  for 
studying  the  Court;  and, 
generally,  to  stimulate  greater 
interest  among  scholars,  lawyers 
and  the  public  in  the  District 
Court's  history." 

*  -*     *     * 

At  the  recent  Judicial 
Conference  for  the  Fifth  Circuit, 
Chief  Judge  John  V.  Singleton,- 
Jr.  (S.D.  Tex.)  was  elected  to  a 
three-year  term  as  the  District 
Judge  Representative  to  the 
Judicial  Conference  of  the  United 
States.  There  are  presently  109 
District     Judges     in     the     Fifth 

Circuit. 

*  *     *     * 

Magistrate  Paul  J.  Komives 
(E.D.  Mich.)  has  been  nominated 
by  the  Chief  Justice  to  a  six-year 
term  on  the  Judicial  Conference 
Committee  on  the  Administration 
of  the  Federal  Magistrates 
System.  Magistrate  Komives  is. 
the  first  magistrate  to  serve  in  this 
capacity.  lift 


Afedba 
Lit 


CHIEF  JUSTICE  ADDRESSES  A.L.I. 
DEMISE  OF  FEDERALISM 


ON  THE 


ibrarj/ 


Listed  below  are  audio  tapes 
vailable  for  loan  to  any  person 
mployed  by  the  judicial  branch  of 
he  Government  by  the  Media 
Services  Unit,  Federal  Judicial 
enter.  Highlighted  this  month 
re  tapes  of  special  interest  to 
jderal  magistrates.  Because  of 
leir  relatively  recent  availability, 
lese  tapes  are  not  listed  in  the 
ducational  Media  Catalog. 

M-111  The  Federal  Magis- 
ates  System.  Peter  G.  McCabe, 
>ugust  13,  1979. 

M-1 1 2  Managing  the  Office  of 
le  Part-Time  Magistrate.  Peter 
i.  McCabe,  Duane  R.  Lee,  Glen  K. 
alman,  William  L.  Whittaker, 
ugust  13,  1979. 

M-1 13  The  Complaint  and 
rrest  Warrant.  J.  Edward  Harris, 
ugust  13,  1979. 

M-1 14  The  Search  Warrant, 
aymond  T.  Ferlizzi,  August  13 
379. 

M-1 15  The  Initial  Appearance 
id  Conditions  of  Release.  Duane 
Lee,  Richard  W.  Peterson, 
chard  E.  Combs,  Michael  R. 
Dgan,  August  14,  1979. 
M-1 16  Removal  Hearing  and 
eliminary  Examination.  Richard 

Goldsmith,  August  14,  1979. 
M-1 18      Administrative      and 
)gistical  Considerations, 
ichael    R.    Hogan,   Auqust   16 
)79. 
M-1 1 9  Trial  of  a  Minor  Offense. 

Edward    Harris,    August    16 
I79. 


Published  monthly  by  the  Administrative 
Office  of  the  U  S  Courts  and  the  Federal 
Judicial  Center  Inquiries  or  changes  of 
address  should  be  directed  to  1520  H 
Street,  N  W  .  Washington.  D  C  20005 
Co-editors: 

Alice  L  O'Donnell.  Director.  Division  of 
Inter  Judicial  Affairs  and  Information 
Services,  Federal  Judicial  Center 

Joseph  F.  Spamol.  Jr.,  Deputy  Director 
Administrative  Office.  U  S   Courts 


The  Chief  Justice  on  June  10 
made  his  eleventh  address  to  the 
opening  session  of  the  American 
Law  Institute.  This  year  he  spoke 
of  his  perception,   held  "in  dim 
outline,"    that    because    of    the 
increasing  similarity  of  the  state 
and   federal   dockets  a  de  facto 
merger  of  the  two  systems  may  be 
taking  place.  Conceding  that  his 
observations  might  be  wrong,  he 
nonetheless  cautioned  that  "like 
symptoms  of   illness  we  ignore 
them  at  our  peril." 

The  Chief  Justice  referred  to 
the  ALI's  1969  report  on  the 
allocation  of  jurisdiction  between 
the  federal  and  state  courts  which 
cited  the  essential  need  to 
allocate  judicial  business  in  light 
of  "basic  pri  nciples  of 
federalism."  The  consequences 
of  a  merger  of  judicial  systems, 
the  Chief  Justice  said,  might  be 
an  "irreversible  erosion"  of  those 
principles  and  a  concomitant  loss 


M-120  Sentencing  Tech- 
niques. Richard  S.  Goldsmith, 
August  16,  1979. 

M-1 22  Conduct  of  a  Magistrate 
and  Conflicts  of  Interest. 
Honorable  Charles  Schwartz,  Jr., 
August  17,  1979. 

M-125  The  New  Federal 
Habeas  Corpus.  Prof.  Leon 
Friedman,  September  27,  1979. 

M-126  Community  Relations 
Service.  Gilbert  G.  Pompa,  Polly 
A.  Kinnibrugh,  Martin  A.  Walsh, 
Frank  Von  Perry  Tyler,  September 
28,  1979. 

Requests  should  be  sent  on 
appropriate  letterhead  to:  Federal 
Judicial  Center  Media  Services 
Unit,  1520  H  Street,  N.W., 
Washington,  DC  20005.  Audio 
tapes  may  be  retained  for  two 
weeks.  In  submitting  requests, 
please  include  the  specific  date 
desired  for  the  beginning  of  the 
loan  period.  When  returning 
tapes,  it  is  important  that  the 
accompanying  evaluation  form  be 
completed  in  order  that  media 
personnel  may  properly  evaluate 
the  quality  of  service  provided.  Aft 


of  interest  by  the  bar  in  its 
obligation  to  work  for  the 
improvement  of  state  courts. 

Preferring  to  retain  the  federal 
courts  as  "tribunals  of  special  and 
limited  jurisdiction,"  the  Chief 
Justice  raised  for  the  Institute's 
consideration  whether  the  time 
for  reappraisal  of  the  allocation  of 
state  and  federal  jurisdiction,  as 
suggested  in  the  1 969  report,  has 
now  come.  "It  will  do  us  no  good 
in  1 999,"  he  noted,  "to  look  back 
and  conclude  that  a  trend  indeed 
began  in  the  1950's  or  1960s  to 
assimilate  the  two  judicial 
systems,  and  that  nearly  two 
centuries  of  tested  concepts  of 
limited  federal  jurisdiction  were 
abandoned  without  conscious 
intent."  Mi 


COMMITTEE  from  p.  1 
one-fourth    of   the    federal    trial 
judges  in  active  service. 

To  further  implement  and  to 
discuss   the   program   generally, 
Judge  J.   L.   King   has  called  a 
meeting   of  the   membership  of 
his  Committee  and  the  District 
Chief  Judges  (or  their  designees) 
involved.  The  meeting  will  be  held 
at  the  Center  September  22-23. 
While  the  program  has  not  been 
announced     in     detail,     it     will 
familiarize   the  courts  with  the 
specifics  of  the  Devitt  Committee 
recommendations  and  advise  the 
judges  what  they  might  expect  as 
they  undertake  implementation. 
The  1  5  District  Courts  that  will 
be     participating     in     the 
experimental  programs  are: 

Central  Dist.  Calif. 

Northern  Dist.  Calif. 

Northern  Dist.  Fla. 

Southern  Dist.  Fla. 

Northern  Dist.  III. 

Southern  Dist.  Iowa 

Dist.  Mass. 

Dist.  Md. 

Eastern  Dist.  Mich. 

Western  Dist.  Mich. 

Western  Dist.  Penna. 

Dist.  P.R. 

Dist.  R.I. 

Eastern  Dist.  Tex. 

Western  Dist.  Tex.  M 


INTERVIEW  from  p.  1 
J  udiciary  was  second.  Then  after  I 
observed  during  an  entire  session 
of  Congress  the  operations  of  the 
different  committees  I  found  that 
my  interest  lay  much  more  in  the 
work  of  the  Judiciary  Committee 
than  in  the  work  of  the  Foreign 
Affairs  Committee.  I  am  a  civil 
rights  liberal — very  enthusiatic 
about  the  whole  subject  of  civil 
rights.  It  was  an  especially 
exciting  area  in  1963  and  1964 
when  I  first cametothe  Congress. 
This  was  perhaps  the  most  lively 
domestic  political  issue  in  the 
country  during  the  1960s.  The 
enactment  of  the  Voting  Rights 
Act  in   1965  as  a  result  of  the 


obvious  civil  rights  legislation.  It 
is  reflected  in  my  involvement  in 
legislation  concerning  the  rights 
of  institutionalized  persons, 
administrative  review,  adequate 
judgeships,  and  sponsorship  of 
the  Law  Enforcement  Assistance 
Administration.  All  of  these 
different  things,  it  seems  to  me, 
relate  to  human  rights  and  civil 
rights. 

Of  all  the  legislation  current  in 
mark-up  in  the  Committee,  that 
of  most  interest  to  those  in  the 
Judicial  Branch  is  H.R.  6915— 
the  new  federal  criminal  code. 
After  months  of  hearings  and 
study,  this  bill  was  recently 
approved     by     Congressman 


"/  think  we  delayed  far  too  long  in  creating  additional  judgeships,  and 
in  the  bill  that  we  finally  passed  in  1978  we  created  too  many 
judgeships. " 


hearings  and  work  on  the 
Judiciary  Committee  confirmed 
my  special  interest  in  the 
Judiciary  Committee.  So  I've 
been  in  the  forefront  of  all  the  civil 
rights  legislation  during  my 
tenure.  I  was  the  principal 
Republican  proponent  of  the 
Equal  Rights  Amendment  when 
we  considered  and  recommended 
that  in  1 972.  And  so  I  have  found 
civil  rights  to  be  my  principal 
interest  on  the  Committee  over 
the  long  run. 

I  think  this  interest  has  been 
reflected  in  a  lot  of  other  types  of 
legislation,  too,  besides  the  more 


Drinan's  Subcommittee  on 
Criminal  Justice.  What  is  the 
likelihood  of  action  on  this  bill 
during  the  remainder  of  this 
session? 

I  think  the  chances  of  action  are 
good.  I  am  a  strong  supporter  of 
passage  in  the  House  of  a  new 
federal  criminal  code  and  I  am 
hopeful  that  it  will  be  finally 
enacted  in  this  Congress. 

The  bill,  however,  will  be 
jeopardized  if  the  liberals  seek  to 
inject  exceptionally  controversial 
departures  from  present  law  into 
this  new  code.  One  such 
contemplated    departure    is    the 


subject  of  endangerment,  which 
is  a  provision  to  impose  criminal 
liability  on  any  person  who 
knowingly  places  another  in  a 
situation  where  there  is  a  risk  of 
danger,  bodily  harm,  and  the  like. 
It  is  aimed  particularly  at 
manufacturers.  Some  of  the 
organized  labor  and  other  liberal 
elements  are  trying  to  get  this  into 
the  law,  and  that's  creating  a 
controversy  which  is  bogging 
down  the  whole  process  of 
advancing  the  criminal  code. 

What  provisions  of  the  House 
bill  dealing  with  the  federal 
criminal  code  concern  you 
most? 

First,  the  provisions  which  are 
not  in  the  code  now;  that  is,  parts 
that  are  not  in  the  bill  now  but 
which  might  be  offered  and 
placed  in  the  bill.  Second,  the 
area  in  which  I  have  had  a 
principal  interest  is  that  of 
sentencing  provisions.  In  addition 
to  bringing  the  level  of  sentences 
into  closer  relationship  for 
comparable  crimes,  I  have  been 
supporting  the  establishment  of  a 
sentencing  commission  to 
establish  guidelines  for  the 
federal  judiciary.  I  am  most 
interested  in  getting  that  into  the 
law  if  we  can. 

A  number  of  bills  have 
emerged  from  committees 
other  than  the  Judiciary 
Committee  that  tend  to  increase 
caseloads  of  the  federal  courts. 
Do  you  feel  your  Committee  has 
had  adequate  control  of  such 
legislation?  For  example,  are  all 
bills  containing  this  kind  of 
legislation  referred  to  your 
Committee?  If  not,  do  you 
believe  that  formal  procedures 
should  be  adopted  which  would 
require  that  such  legislation  be 
channeled  through  the  Judiciary 
Committee? 

I  feel  that  we  do  not  have 
adequate  control,  and  the  judicial 
system  is  being  given  additional 
burdens  and  responsibilities  as  a 
result  of  action  taken  by  other 
committees  in  which  the 
Judiciary      Committee      doesn't 

See  INTERVIEW  p.  5 


INTERVIEW  from  p.  4 

participate  at  all.  For  example,  we 
had  a  subcommittee  which  was  to 
deal  with  the  whole  subject  of 
legal  rights  and  interests  in 
submerged  lands  in  the  innerand 
the  outer  continental  shelves. 
That  entire  jurisdiction  was  taken 
away  from  us— we  lost  control  of 
that  whole  subject— with  the 
result  that  now  the  Interior 
Committee  is  primarily  autho- 
rizing the  establishment  of  rights 
in  and  to  areas  of  the  continental 
shelf.  That,  of  course,  results  in 
litigation.  But  we  don't  have  any 
say  over  the  established 
Drocedures.  That's  just  one 
sxample. 

There  are  other  examples 
where  forms  of  litigation  result 
rom  measures  passed  and 
ecommended  by  other  commit- 
ees,  which  increase thecaseload 
)f  federal  courts  and  we  haven't 
lad  input  into  the  legislation  at 
ill.  At  best,  every  once  in  a  while 
»ur  chairman  might  ask  for  re- 
eferral  and  we  would  then 
onsider  the  impact  on  the 
udicial  system. 

It  might  also  be  of  interest  that 
it  our  committee  organizational 
neeting  for  the  prior  Congress, 
ye  proposed  that  our  Judiciary 
Committee  consider  the  impact 
m  the  judiciary  of  its  own 
egislation  and  report  that  to  the 
louse.  But  on  a  party  line  vote  the 
>emocrats  voted  our  proposal 
own.  So  if  we  can't  control  our 
ommittee,  how  can  we  control 
thers? 

As  ranking  minority  member 
f  the  House  Judiciary 
Committee,  do  you  feel  that 
artisanship  plays  a  significant 
ale  in  the  support  or  non- 
upport  of  legislation  referred  to 
ie  Committee?  Do  you  believe 
hat  the  make-up  of  the 
ommittee  is  such  that  you  are 
ble  to  obtain  sufficient 
onsideration  of  the  views  of  the 
linority  members? 

Well,  I  sense  a  significant 
mount  of  partisanship  on  the 
ommittee.  The  Republican 
lembers  on  the  Committee  are 


all  there  because  they  have 
selected  that  Committee  as  their 
principal  choice;  they  would 
rather  serve  there  than  on  other 
committees.  Democratic 
members  of  the  Committee,  at 
least  a  number  of  them,  are 
members  because  they  accepted 
assignment  there  by  the 
Democratic  leaders.  It's  my 
perception  that  there  is  a 
tendency  to  provide  a  number  of 
liberal-oriented  members  of  the 
Committee  to  reflect  a  liberal 
point  of  view. 

There  also  isn't  very  good 
attendance  on  the  part  of  the 
Democratic  members  for  the 
most  part;  but  they  religiously 
provide  proxies  to  reflect  the 
votes  of  the  leadership.  On 
frequent  occasions  the  Republi- 
cans just  feel  completely  dejected 
because  we  lose  on  substantive 
amendments  to  bills  in  which  the 
issue  is  decided  by  absentee 
members  whose  proxies  have 
been  delivered  to  one  or  more 
members  on  the  Democratic  side. 
We  have  had  several  instances 
recently  that  have  been  very 
discouraging  to  the  Republican 
side. 

I  think  the  most  recent  dramatic 
issue  of  that  was  in  theZurcherv. 
Stanford    Daily    legislation.    [In 
Zurcher,     the     Supreme     Court 
upheld  the  right  of  government  to 
obtain   a  warrant  for  a  surprise 
search      of     a      newsroom     for 
evidence  of  crimes  committed  by 
persons    other   than    the    news- 
paper    or     its     reporters]     The 
Department  of  Justice  and  most 
of  the  Republicans  are  opposed  to 
inclusion   in  the  Zurcher  bill  of 
language  which  would  make  the 
bill  apply  to  all  persons— not  just 
media      personnel — who      have 
possession     of     materials     that 
might     be      usef  u  I      in     an 
investigation    of    a    crime.    The 
Subcommittee    on    Courts    and 
Civil     Liberties    offered    an 
amendment    to    so    extend    the 
coverage    of    the    bill    and    Mr. 
[Henry     J.]     Hyde     [R.     III.] 
opposed     it.     The     amendment 
would  have  lost  on  a  1 0  to  1 0  tie 


vote  of  those  physically  present  at 
the  meeting.  But  by  using  six 
proxies,  the  Democrats  were  able 
to  adopt  the  amendment  by  a  1  6 
to  1 1  vote. 

Do  you  think  the  legislation 
should  include  just  the  news 
organizations  and  exclude  other 
groups? 

I  would  prefer  at  this  time  to 
limit  the  legislation  to  just  news 
organizations.  I  am  wary  of 
limiting  the  investigative 
capability  of  the  investigative 
agencies  of  the  Department  of 
Justice,  primarily  the  F.B.I., 
without  a  single  instance  of 
abuse  alleged  in  the  hearing 
record.  With  respect  to  the  media 
however,  the  instances  where 
law  enforcement  must  have 
access  to  media  documents  are 
relativelyfewandthespecial  First 
Amendment  considerations  are 
high.  But  the  same  cannot  be  said 
of  "all  persons." 

Also  of  concern  to  the 
judiciary  are  proposals,  such  as 
S.  1873  and  H.R.  6330,  to 
discipline  federal  judges 
through  procedures  other  than 
impeachment.  What  are  your 
views  on  such  legislation  and 
the  possible  attendant 
constitutional  problems? 

I  have  testified  in  support  of 
H.R.  6330,  which  in  effect 
provides  statutory  support  for 
what  is  currently  being  done  by 
the  Judicial  Conference  in  the 
establishment  of  circuit  judicial 
councils  to  hear  complaints 
informally  and  in  camera  with 
respect  to  alleged  acts  of 
misconduct,  disability  or  senility 
of  federal  judges  with  no  right, 
however,  to  remove  the  judge, 
since  I  think  the  subject  of 
removal  should,  at  least  for  now, 
remain  entirely  with  theJudiciary 
Committee  under  the  express 
constitutional  authority  with 
respect  to  impeachment. 

The  present  method  of 
congressiona  My  created 
judgeships  has  been  criticized, 
and  the  Chief  Justice  has 
recently     proposed     that     the 
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Judicial  Conference  of  the 
United  States  be  empowered  to 
create  new  positions  subject  to 
congressional  veto.  What  are 
your  views  on  this  matter? 

I  don't  favor  that.  My  thorough 
study  of  the  recommendations  of 
the  Judicial  Conference  the  last 
time  a  bill  was  before  us  revealed 
that  their  own  recommendations 
are  quite  political;  they  have  in 
the  past  proved  unreliable.  I  see 
no  reason  to  substitute  judicial 
politics  for  legislative  politics.  I 
think  that  it  is  a  congressional 
responsibility  to  create  the 
judgeships,  although  I  must  agree 


Conference  ever  recommended 
and  more  than  had  been 
recommended  in  the  House  or  in 
the  Senate.  The  conferees  agreed 
to  almost  all  of  the  judges  that  had 
been  recommended  by  the 
House,  and  to  almost  all  that  had 
been  recommended  by  the 
Senate  and  agreed  to  nearly  the 
maximum  number  which  the  two 
separate  bodies  had  recom- 
mended. I  opposed  the 
conference  report,  in  part, 
because  of  the  conferees'  refusal 
to  look  at  the  merits,  district  by 
district. 

Did  you  establish  a   number 
that  you  would  have  preferred? 


"...  The  judicial  system  is  being  given  additional  burdens  and 
responsibilities  as  a  result  of  action  taken  by  other  committees  in  which 
the  Judiciary  Committee  doesn't  participate  at  all." 


that  we  have  not  done  it 
responsibly  in  recent  times.  I 
think  we  delayed  far  too  long  in 
creating  additional  judgeships, 
and  in  the  bill  that  we  finally 
passed  in  1978  we  created  too 
many      judgeships. 

This  was  another  instance  of 
rank  partisanship.  We  needed 
additional  judges  long  before  Mr. 
Carter  took  office  and  yet  the 
Democratic  majority  denied  us 
the  opportunity  to  bring  that 
judgeship  bill  to  the  floor  in  the 
final  days  of  the  1976  Session. 
As  I  recall,  we  recommended 
about  50  additional  judgeships, 
which  was  all  that  we  needed  in 
1976  and  1  977.  This  wasdelayed 
even  though  I  had  offered  an 
amendment  which  would  provide 
that  the  actual  appointment  of 
judges  would  not  occur  until  after 
the  new  President  took  office.  But 
the  bill  failed  for  purely  partisan 
reasons.  They  did  not  want  any 
new  judgeships  if  a  Republican 
was  elected.  Then  it  came  up 
again — with  Democrats  in  control 
of  the  Congress  and  a  Democrat 
in  the  White  House — and  after 
some  initial  attempts  to  be 
objective,  the  Congress  agreed  to 
a  land  office  allocation  of  more 
judges     than     the     Judicial 


Yes.  The  House  subcommittee 
caucused  and  agreed  that  we 
would  be  totally  honest  with  each 
other  and  arrive  at  an  objective 
number.  By  our  agreement  we 
deleted  additional  judgeships  that 
would  have  served  in  states 
represented  by  a  majority  of 
subcommittee  Members.  Our 
objective  assessment  was  81 .  We 
thought  that  was  generous, 
in  fact.  But  the  judicial  lobbies  did 
their  work.  The  pressure  was 
immense.  And  the  dam  broke,  as 
the  Chairman  said,  in  full 
committee.  The  hunger  for  these 
"political  plums"  put  the  number 
over  100.  And  the  conference 
increased  it  to  1 1  7.  But,  as  I  said, 
the  only  honest  evaluation  of  the 
facts  took  place  in  subcommittee. 
We  may  someday  need  the  1 1  7 — 
but  not  necessarily  where  we  put 
them. 

Don't  you  think  they  were 
influenced  a  little  bit,  Mr. 
Congressman,  by  the  heavy 
caseloads  and  the  fact  that 
some  of  the  judges  were  leaving 
the  bench? 

I  don't  want  to  say  that  that 
element  was  not  present  at  all, 
but  when  we  went  from  81  to  1 1  7 
it  was  almost  entirely  for  political 
considerations.  Also,  one  of  the 


other  elements  that  Mr.  Carter 
campaigned  for — and  that  I 
pushed  for — was  the  merit 
selection  of  judges.  That  principle 
was  abandoned  in  the  final 
conference  report  so  that  we 
failed  in  our  effort  to  get  written 
into  the  law  a  provision  requiring 
procedures  for  the  merit  selection 
of  judges.  We  are  experiencing 
some  of  the  fall-out  today  where 
one  or  more  unqualified  persons 
are  being  appointed. 

An  important  bill  pending 
before  the  House  Judiciary 
Committee  is  the  so-called 
"Illinois  Brick  Bill",  H.R.  2967, 
which,  if  enacted,  would 
overturn  a  1 977  Supreme  Court 
decision  and  thereby  allow 
consumers  and  other  indirect 
purchasers  to  sue  alleged  price 
fixers  for  treble  damages  under 
the  Clayton  Act.  What  is  your 
position  on  this  legislation? 

Well,  I  support  legislation  to 
overrule  Illinois  Brick  with  certain 
conditions,  with  certain 
amendments.  Let  me  point  out 
that  it  has  been  amended 
substantially  by  the  adoption  of 
amendments  that  I  have  offered 
which  I  think  are  consistent  with 
the  interests  of  both  the 
consumer  and  the  defendant 
manufacturer.  It seemstomethat 
we  should  provide  a  remedy  for 
the  persons  who  are  actually 
damaged,  for  to  deny  that 
remedy — which  is  being  done 
under  the  Illinois  Brick  decision — 
seems  to  me  to  be  quite 
inequitable.  I'm  in  support  of 
permitting  claims  to  be  filed  by 
third  parties,  by  the  indirect 
purchaser,  with  the  proviso  that 
the  claim  must  be  established.  I 
don't  want  to  provide  for  fluid 
damages.  That's  one  of  my 
amendments  the  subcommittee 
adopted.  Incidentally,  the  effect  of 
Illinois  Brick  is  to  award  fluid 
damages  to  all  direct  purchasers; 
they  collect  the  total  regardless  of 
their  injury.  Somewhat 
maliciously,  opponents  decry  this 
legislation  as  promoting  fluid 
recoveries.  Furthermore,  I  think 
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iat  if  a  suit  was  without  merit 
nd  was  undertaken  to  "hold  up" 
corporation,  there  should  be  an 
pportunity  for  the  corporation  to 
eek   attorney's  fees  and  costs 
om  the  plaintiff  that  wrongfully 
rought     the     action.     That 
mendment    was    also   adopted, 
nally,      there      is     one     more 
nendment  that  is  not  presently 
i  the  bill  but  which  I  would  want 
i  insist  upon  and  that  is  that  the 
II    applies   only  to   prospective 
olations  of  the  antitrust  laws.  I 
)  not  want  to  provide  this  kind  of 
remedy  with  regard  to  wrongs 
at  may  have  been  committed  in 
ie     past.     So     with     those 
nendments  I  support  the  Illinois 
ick  Bill. 

We  had  a  number  of  federal 
dges  and  lawyers  and  scholars 
stify  on  the  bill,  and  there  was  a 
t  of  interest  in  the  business 
immunity— especially  on  the 
irt  of  big  business — not  to 
ive  any  action  taken.  On  the 
her  hand,  there  is  a  substantial 
nount  of  support  in  the  small 
isiness  community  foraction  on 
is  legislation,  and  we  had  one 
tness whowasa  memberof the 
isiness  Round  Table,  which  is 
sentially  big  business,  who 
stified  in  support  of  the 
gislation.  The  business 
mmunity  is  not  all  in  one  basket 

far  as  this  issue  is  concerned, 
e  small  businessman  is  hurt  by 
3  present  decision  in  my  view. 
'■  is  barred  from  bringing  an 
tion  even  though  the  violation 
s  occurred  and  even  though  the 
mage  to  him  has  resulted. 
Congress  recently  cleared  for 
3  President's  signature  H.R. 
'  [see  related  story  p.  2], 
lich  would  authorize  the 
lited  States  to  file  suit  to 
dress  violations  of  the 
mstitution  and  statutory 
hts  of  prisoners  and  other 
rsons  held  in  state  institu- 
te. This  bill  is  a  response  to 
:ent  federal  court  decisions 
lich  have  limited  the 
vernment's  standing,  absent 

explicit  statute,  to  enforce 


fundamental  Constitutional 
rights.  Do  you  feel  that 
conditions  in  state  penal 
institutions  necessitate  this  kind 
of  legislation?  Do  you  believe 
that  federal  intervention  is  the 
best  means  to  improve  such 
conditions? 

I  do  feel  that  conditions  in  some 
institutions  suggest  the  necessity 
for    the     Attorney    General    to 
intercede     and     to     assert     the 
Federal  Government's  interest  in 
preserving      the      constitutional 
rights     and     interests     of     the 
confined    person.    Whether   this 
procedure     that     we     are     rec- 
commending  in  this  legislation  is 
the    best    way    to    improve    the 
conditions  in  those'  institutions, 
I'm    not    certain.    For    instance, 
there     isn't     anything     in     the 
legislation    which    requires    the 
substitution     of    a     particular 
change  in  conditions  or  change  in 
construction.  There  are  no  funds 
that  are  provided  for  restructuring 
the  institutions.  Those  things  if 
they  were  included  would  tend  to 
make  the  legislation  even  better, 
but  I  don't  know  that  it'sdesirable 
for    us    to    undertake    a    federal 
program    to    finance    what    the 
states     should     be     doing 
themselves.     The     Constitution 
binds  the  states,  of  course.  It  is 
not  this  legislation  that  imposes 
the  burden  on  the  states.  Rather, 
this  legislation  provides  remedies 
when  states  fail  to  dotheirduty  to 
obey  the  Constitution. 

The  bill  will  get  at  this  problem 
by  focusing  public  attention  on  it. 
It  will  rekindle  state  responsibility 
and  thereby  bring  about 
substantial  improvements. 
Maybe  just  the  availability  of  this 
remedy  will  induce  the  states  to 
take  some  action  to  avoid  being 
subjected  to  a  lawsuit,  although 
there  is,  I  believe,  a  provision  in 
the  bill  to  provide  an  informal 
hearing  which  would  precede  the 
taking  of  formal  action  by  the 
Attorney  General. 

Abolition  of  diversity 
jurisdiction  in  the  federal  courts 
is  a  frequently  discussed  topic. 
There     is    legislation    on    this 


subject  pending  in  each  house 
(H.R.  2202  and  S.  679).  Have 
you  taken  a  stand  on  this? 

Yes.  I  don't  think  diversity  of 
citizenship  should  any  longer  be  a 
basis  for  federal  court 
jurisdiction.  It  may  have  been 
justified  and  probably  was 
justified  at  the  time  of  the  drafting 
of  the  Constitution  when  there 
was  so  much  jealousy  and 
uncertainty  as  far  as  states'  rights 
and  interests  were  concerned, 
but  I  think  the  necessity  for  it 
doesn't  exist  anymore  and  it  just 
provides  a  basis  for  court 
shopping  or  judge  shopping.  I 
don't  favor  retention  of  diversity 
jurisdiction  at  all. 

It  should  be  noted  that  if  the 
legislation  passed,  it  would  put 
quite  a  hole  in  the  argument  that 


"I  sense  a  significant  amount  of 
partisanship  on  the  Committee. " 


we  needed  1 1 7  new  district 
judges.  Also  it  is  a  shame  that  the 
American  Trial  Lawyers' 
Association  and  certain  other  bar 
associations  have  viewed  this 
issue  from  a  narrow  perspective 
rather  than  lending  their  weight 
to  support  the  common  good. 
When  bankers  or  bakers  lobby  for 
their  pocketbook  interests,  I  am 
not  surprised.  But  I  am 
disappointed  when  such  bar 
associations  act  like  just  another 
trade  association.  They  lose  their 
influence  by  destroying  their 
credibility  when  they  oppose 
reforms  as  desirable  as  this.  M 
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1979  REPORT  ON  INTERCEPTION 
OF  WIRE  AND  ORAL  COMMUNICATIONS  RELEASED 


As  required  by  the  Omnibus 
Crime  Control  and  Safe  Streets 
Act  of  1968  (  U.S.C.  §  2510,  et 
seq),  William  E.  Foley,  Director  of 
the  Administrative  Office,  on 
April  28  transmitted  to  Congress 
his  report  on  orders  authorizing 
the  interception  of  wire  or  oral 
communications  for  calendar 
year  1979. 

The  report  is  in  both  narrative 
and  statistical  form  and  contains 
(in  four  sections  totaling  over  100 
pages)  a  summary  and  analysisof 
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sought  from  "egregious  or 
flagrant  conditions."  As  in 
original  suits,  the  Attorney 
General  must  personally  certify, 
among  other  things,  that  he  has 
advised  state  authorities  of  the 
alleged  deprivations  and 
evidence  in  support  thereof  at 
least  15  days  prior  to  the 
intervention. 

The  Act  provides  that  a  party 
successfully  opposing  the 
Government  as  plaintiff  or 
intervenor  may  collect  reason- 
able attorney's  fees  from  the 
Government  as  part  of  costs. 

Another  feature  of  the  Act 
relates  to  exhaustion  of 
administrative  remedies  in 
prisoner  petitions  under  42 
U.S.C.  §1983.  After  commence- 
ment of  an  action  under  that 
section,  a  court  may  continue  the 
case  for  up  to  90  days  to  require 
the  petitioner  to  resort  to  a 
grievance  resolution  system.  In 
order  to  impose  such  a  stay  the 
Attorney  General  must  have 
certified  that  the  system  available 
to  the  petitioner  is  in  compliance 
with  minimum  standards 
established  by  the  Attorney 
General.  The  Attorney  General 
must  promulgate  such  standards 
within  180  days  after  the 
enactment  of  the  legislation. 

The  Act  specifically  provides 
that  actions  brought  under  it  will 
have  no  effect  on  the  rights  of 
private  litigants.  \}\i 


reports  submitted  by  judges  and 
prosecuting  officials,  and 
information  reported  in  calendar 
year  1979  for  all  intercepts 
authorized  since  1969. 

Four  tables  in  the  report 
contain  detailed  information  on 
the  name  of  the  applicant,  the 
offense  specified  in  the 
application,  type  of  interception 
device  and  location,  and  the 
duration  of  the  authorized 
intercept.  The  Administrative 
Office  is  not  authorized  to  and 
does  not  receive  information  on 
the  identity  of  parties  who  are 
subjected  to  the  intercepts. 

A  sampling  of  some  statistics 
reported: 

•  Intercepts     Authorized.     All 

553  applications  for  orders  to 
intercept  wire  or  oral  communi- 
cations received  by  state  and 
federal  judges  during  1979  were 
granted.  Federal  judges  granted 
87;  state  judges  granted  466. 

•  Length  of  Intercepts.  The 
authorized  length  of  time  for  the 
553  applications  granted  varied 
from  one  day  to  180  days 
(including  six  extensions).  Total 
number  of  days  in  operation 
varied  from  one  day  to  144  days. 

•  Offenses.  Narcotics  violations 
were  the  most  serious  alleged 
offenses,  involved  in  250 
authorizations  (45.2%  of  the 
total).  In  204  authorizations 
(36.9%)  gambling  offenses  were 
under  investigation.  Twenty-nine 
applications  cited  homicide  and 
assault  as  the  major  offenses; 
twenty-four,  racketeering. 

•  Locations.  Most  often 
reported  was  a  "single  family 
dwelling"  which  accounted  for 
241  (43.6%).  Other  locations:  1  52 
apartments,  18  multiple 
dwellings,  87  business  locations, 
27  combination  business  and 
living  quarters,  28  public  pay 
telephones,  automobiles,  or 
social  clubs. 

Reports  by  prosecuting  officials 
covered  85  state  jurisdictions 
("courts   of   competent   jurisdic- 


tion") and  the  U.S.  Department  of 
Justice,  and  revealed  the 
following: 

•  Cost  of  Intercepts.  Highest 
reported  cost  for  a  single  federal 
wiretap  (in  terms  of  manpower, 
equipment  and  other  costs): 
$851,077.  The  most  serious 
alleged  offense  listed  in  this 
intercept  was  for  narcotics 
violations.  For  state  wiretaps, 
highest  cost  for  single 
authorization  was  $350,000.  The 
offense  specified  here  was  also 
narcotics.  The  intercept  was  in 
operation  40  days  and  resulted  in 
1 1  7  arrests. 

Copies  of  the  regulations  and 
reporting  forms,  as  well  as  the 
federal  wiretapping  statute,  may 
be  obtained  by  writing  the 
Director  of  the  Administrative 
Office  of  the  U.S.  Courts, 
Washington,  D.C.  20544.  illi 
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12.9  percent  raise,  and  it  was 
feared  that  payment  of  any 
adjustment  would  work  a 
forfeiture  of  an  employee's  right 
to  the  higher  amount. 

On  May  16,  "in  accordance 
with"  the  granting  of  summary 
judgment,  Administrative  Office 
Director  William  E.  Foley 
published  in  the  Federal  Register 
(pp.  32355-7)  a  schedule  of  new 
rates  of  pay  for  affected  judicial 
branch  personnel  which  reflected 
the  full  12.9  percent  adjustment. 
Implementation  of  this  schedule 
was  precluded,  however,  when 
attorneys  for  the  President  filed  a 
notice  of  appeal  on  May  20.  The 
Administrative  Office  has 
indicated  that  it  will  refrain  from 
paying  any  salary  adjustments 
until  the  litigation  is  concluded. 
Sufficient  funds  to  pay  the 
increases  for  the  entire  fiscal  year 
have  been  obligated,  however, 
and  these  funds  will  remain 
available,  even  into  the  next  fiscal 
year,  to  implement  any  final 
judgment  authorizing  the 
adjustments.  lYi 
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Publications  are  primarily 
listed  for  the  reader's 
nformation.  Only  those  titles 
isted  at  the  beginning  of  the 
column  and  in  boldface  are 
ivailable  from  the  FJC 
nformation  Services  Office. 

Appellate  Overload:  Prog- 
losis.  Diagnosis,  and  Analeptic, 
ames  D.  Hopkins.  A  paper 
resented  at  a  meeting  of  the 
appellate  Judges'  Conference 
f  the  American  Bar  Associa- 
ion;  Charleston,  South 
arolina.  May  20,  1980. 
The  Federal  Judiciary  and  Its 
uture  Administration.  Daniel  J. 
leador.  65  Va.  L.  Rev.  1031- 
061  (1979). 

Court   Reform    and   Access   to 
ustice:     A     Legislative     Per- 
sective.  Robert  W.  Kastenmeier 
rid   Michael  J.    Remington.    16 
arv.  J.  Legis.  301  (1979). 
The  Federal  Magistrate  Act  of 
379.  Peter  G.  McCabe.  16  Harv. 
Legis.  343-401  (1979). 
The     Case     for     Diversity 
jrisdiction.  John   P.   Frank.    16 
arv.  J.  Legis.  403  (1979). 
Judicial      Implementation      of 
Jblic    Policy:    The    Courts    and 
igislation     for     the     Judiciary. 
>rnelius  M.  Kerwin.  16  Harv.  J 
Bis.  415  (1979). 
Guide    to    the    U.S.    Supreme 
)urt.    Congressional   Quarterly 
I79. 

Historical     Perspectives     of 
odern    Court    Management, 
ivid  J.  Saari.  1980Ct.  Mgmt  J 
8+. 

Practical  G  uide  to  the 
mkruptcy  Reform  Act.  Harvey  R. 
Her  and  Michael  L.Cook.  Law  & 
isiness,  Inc./Harcourt  Brace 
vanovich,  1980. 
trial  by  Jury  Under  the 
nkruptcy  Reform  Act  of  1978. 
than  Levy,  Jr.  12  Conn.  L.  Rev 
1 3  (1979).  ffli 


CHIEF  DEPUTY  CLERK 

FOR  SUPREME  COURT 

APPOINTED 

The  Chief  Justice  this  month 
announced  that  Alexander  L. 
Stevas  has  been  appointed  as 
Chief  Deputy  Clerk  for  the 
Supreme  Court,  effective  June  9. 

Filling     a     vacancy    that     has 
existed  for  some  time,  Mr.  Stevas 
comes  to  Supreme  Court  from  his 
previous  position  as  clerk  of  the 
District    of    Columbia    Court    of 
Appeals  which  he  has  held  since 
1970.  He  served  as  Chief  Deputy 
Clerk  of  the  United  States  Court  of 
Appeals     for     the      District     of 
Columbia    Circuit   from    1963   to 
1970    and    as   Assistant    United 
States  Attorney  in  the  District  of 
Columbia    from    1952    to    1963. 
Since  1  966,  Mr.  Stevas  has  been 
lecturing  at  George  Washington 
University    Law   School   on   trial 
practice     and     procedure,     and 
criminal  law. 

Mr.  Stevas  is  the  past  president 
of  the  National  Conference  of 
Appellate  Court  Clerks  (1978  - 
1979),  and  in  1975  he  received 
President  Ford's  Management 
Improvement  Certificate  for 
excellence  in  improving 
operations  of  the  District  of 
Columbia  Court  of  Appeals,  lift 
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Walter     H.     Rice,     U.S.     District 

^  Judge,  S.D.  OH,  May  21 

S.   Arthur  Spiegel,   U.S.   District 

Judge,  S.D.  OH,  May  21 
George    R.    Anderson,    Jr.,    U.S. 

District  Judge,  D.  SC,  May  21 
E.  B.  Haltom,    Jr.,    U.S.    District 

Judge,  N.D.  AL,  May  29 
Robert    B.    Propst,    U.S.    District 

Judge,  N.D.  AL,  May  29 

ELEVATIONS 

Charles    E.    Simons,    Jr.,    Chief 

Judge,  D.  SC,  May  10 
Jack  B.  Weinstem,  Chief  Judge 

E.D.  NY,  April  30 

RESIGNATION 

George  J.  Mitchell,  U.S.  District 
Judge,  D.  ME,  May  16 


NEW  CIRCUIT  EXECUTIVE 
FOR  SECOND  CIRCUIT 

Steven  Flanders,  formerly  of 
the  Federal  Judicial  Center,  has 
commenced  service  as  the  Circuit 
Executive  for  the  Second  Circuit, 
replacing  Robert  Lipscher,  who 
became  New  Jersey's  Adminis- 
trative Director  of  the  Courts. 

Mr.  Flanders  started  at  the  FJC 
as  a  research  associate  in  the 
Research  Division  in  1  972,  and  in 
1977  he  was  named  a  project 
director  in  the  division, 
i 


^^Flander^left)  and  Goodchild 

overseeing  a  number  of  projects 
and     coauthoring     several     FJC 
reports,      including     Case 
Management     and    Court 
Management    in    United   States 
District    Courts   (1977)    and    the 
Impact   of  the  Circuit  Executive 
Act(]  979).  He  holds  degrees  from 
Indiana   University  (Ph.D.    1970, 
M.A.      1965)     and     Haverford 
College  (A.B.   1963).  Prior  to  his 
tenure  at  the  Center,  Mr.  Flanders 
was  for  three  years  an  associate 
professor  of  political  science  at 
the  Unversity  of  Vermont  and  a 
systems  engineer  and  computer 
operator  for  IBM   from    1959  to 
1966. 

Also  pictured  this  month  is 
Lester  Goodchild,  recently 
appointed  Circuit  Executive  for 
the  Eighth  Circuit  (see  The  Third 
Branch,  March  1  980,  p.  2),  whose 
photograph  arrived  too  late  to 
accompany  the  announcement  of 
his  appointment.' 


DEATHS 

Daniel  J.  Snyder,  Jr.,  U.S.  District 
Judge,  W.D.  PA,  May  11 

Warren    H.   Young,   U.S.   District 
Judge,  D.  VI,  June  6 
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NOMINATIONS 

Carmen  C.  Cerezo,  U.S.  District 

Judge,  D.  PR,  May  14 
Robert    Boochever,    U.S.    Circuit 

Judge,  CA-9,  May  22 
Horace  W.  Gilmore,  U.S.  District 

Judge,  E.D.  Ml,  May  22 
Earl     H.     Carroll,     U.S.     District 

Judge,  D.  AZ,  June  2 
Alfred  C.  Marquez,  U.S.  District 

Judge,  D.  AZ,  June  2 
George  Howard,  Jr.,  U.S.  District 

Judge,  E.D.  &  W.D.  AR,  June  2 
Charles  P.  Kocoras,  U.S.  District 

Judge,  N.D.  IL,  June  2 
John    E.    Spirzzo,    U.S.    District 

Judge,  S.D.  NY,  June  2 
Susan    C.    Getzendanner,    U.S. 

District  Judge,  N.D.  IL,  June  4 

CONFIRMATIONS 

Paul    A.    Ramirez,    U.S.    District 

Judge,  E.D.  CA,  May  21 
John  D.  Holschuh,  U.S.  District 

Judge,  S.D.  OH,  May  21 
Ann  Aldrich,  U.S.  District  Judge, 

N.D.  OH,  May  21 
George  W.  White,   U.S.   District 

Judge,  N.D.  OH,  May  21 
Samuel  J.  Ervin,  III,  U.S.  Circuit 

Judge,  CA-4,  May  21 
William  C.  Canby,  Jr.,  U.S.  Circuit 

Judge,  CA-9,  May  21 
Charles    L    Hardy,    U.S.    District 

Judge,  D.  AZ,  May  21 


PAT  DOYLE  DEAD  AT  56 

A  sad  announcement 
came  from  Chief  Judge 
Collins  J.  Seitz  on  May  27th: 
William  A.  (Pat)  Doyle,  the 
Circuit  Executive  for  the 
Third  Circuit,  died  after  an 
illness  extended  over  the  last 
several  months. 

Mr.  Doyle  was  appointed 
as  the  Third  Circuit's  first 
Circuit  Executive  in  1972. 
Out  of  700  applicants  for 
certification  by  the  first 
Board  of  Certification,  only 
52  were  selected  as  eligibile, 
and  from  this  list  of  52  Pat 
Doyle  was  the  Third  Circuit's 
choice  to  take  on  the 
important  work  of  this  office. 

The  address  for  Mrs.  Pat 
(Ellie)  Doyle  is: 

1 10  Cambria  Court 

St.  Davis,  Penna.  19087 

I 

Milton    I.    Shadur,    U.S.    District 

Judge,  N.D.  IL,  May  21 
Frank  J.    Polozola,   U.S.    District 

Judge  M.D.  LA,  May  21 
Clyde  S.  Cahill,  Jr.,  U.S.  District 

Judge,  E.D.  MO,  May  21 
Patrick    F.     Kelly,    U.S.    District 

Judge,  D.  KS,  May  21 
W.  Earl  Britt,  U.S.  District  Judge, 

E.D.  NC,  May  21 

See  PERSONNEL  p.  9 


calendar 


June  17-20  Judicial  Conference] 
Committee    to   Implement  the 
Criminal  Justice  Act;  Casheers, 
NC 

June  20  Judicial  Conference 
Committee  on  the  Adminis- 
tration of  the  Bankruptcy 
System;  Richmond,  VA 

June  26-28  Fourth  Circuit 
Judicial  Conference;  White 
Sulphur  Springs,  W  VA 

June  30  -  July  1  Judicial 
Conference  Subcommittee  on 
Judicial  Improvements;  Vail, 
CO 

July  6-9  Eighth  Circuit  Judicial 
Conference;  Colorado  Springs, 

CO 
July  8-1 1    Effective   Productivity 

for    Court    Personnel;    Kansas 

City,  MO 
July  13-17  Ninth  Circuit  Judicial 

Conference;  Monterey,  CA 
July  21-23  Workshop  for  Chief 

Deputy    Clerks   of    Bankruptcy 

Courts;  Danvers,  MA 
July  28-29  Workshop  for  District 

Judges   (CA-6);   White   Sulpur 

Springs,  W  VA 
Aug  25-27  Workshop  for  Chief 

Deputy   Clerks   of    Bankruptcy 

Courts;  Salt  Lake  City,  UT 
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JUDGES'  SALARY  CASES 

CONSOLIDATED  IN 

SUPREME  COURT 

On  June  16,  the  Supreme 
}ourt  granted  the  motion  of  the 
Jolicitor  General  to  consolidate 
or  briefing  and  oral  argument 
Will  I"  and  "Will  II",  the  two 
ases  contesting  freezes  in 
udicial  salaries  from  1976 
hrough  1979  (Will  v.  United 
States.  No.  79-983;  Willy.  United 
tates.  No.  79-1689).  The  Court 
Iso  ordered  that  a  total  of  one 
nd  one-half  hours  be  allotted  for 
ral  argument,  and  that  the 
uestion  of  the  Court's 
jrisdiction  will  be  postponed 
ntil  the  hearing  on  the  merits. 
>nly  after  the  briefs  of  all  parties 
re  submitted  this  Summer  will 
See  SALARY  APPEAL  p.  3 
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Legislative  Update 

CONGRESS  ADVANCES  SEVERAL  BILLS  OF  INTEREST 
TO  THE  FEDERAL  JUDICIARY 


As  the  October  4  adjournment 
date  for  the  Second  Session  of  the 
96th  Congress  approaches, 
several  bills  affecting  the  federal 
courts  are  receiving  favorable 
attention  from  Congress  and  its 
committees.  The  legislature's 
heavy  backlog  for  the  remainder 
of  the  Session  leaves  the  chances 
for  final  passage  of  any  bill  quite 
uncertain,  but  the  recent 
progress  of  a  number  of 
measures  is  noteworthy. 

Before  adjourning  for  two 
weeks  on  July  3rd,  the  Senate 
approved  a  split  of  the  Fifth  Circuit 
and  authorized  elimination  of  the 
jurisdictional  amount  in  federal 
question    cases.    The    House 


VILFRED  FEINBERG  NEW  CHI 

In  October  of  1961  Wilfred 
einberg  joined  the  federal  court 
r-stem  through  his  appointment 
>  the  United  States  District 
ourt  for  the  Southern  District  of 
ew  York.  In  March  of  1966  he 
as  elevated  to  the  U.S.  Court  of 
ppeals  for  the  Second  Circuit. 
J st  month — a  little  over  eighteen 
id  a  half  years  from  the  date  he 
ntered  the  federal  court 
'stem— he  assumed  the  office  of 
lief  Judge  in  one  of  the  oldest 
rcuits  in  the  system.  It  is  also 
ie  of  the  largest  with  a  total  of 
I  judgeship positions(50 district 
id  1 1  circuit)  within  the  states  of 
snnecticut,  New  York  and 
Jrmont. 

As  early  as   1801    an  Act  of 
>ngress  (repealed  the  next  year) 


EF  JUDGE  IN  SECOND  CIRCUIT 


established   the   Second   Circuit 

as    one    of    six,    and    President 

John  Adams  immediately  named 

See  FEINBERG  p.  2 


passed  a  fair  housing  civil  rights 
bill,  cleared  a  bill  establishing 
bilingual  courts  in  the  district  of 
Puerto  Rico  and  the  House 
Judiciary  Committee  forwarded 
to  the  full  House  an  amended 
version  of  a  new  federal  criminal 
code.  These  and  other  important 
congressional  actions  are 
summarized  below. 

Bills  Passed  by  House  or  Senate 

Fifth  Circuit  Division.  Within 
a  week  of  the  bill's  introduction, 
the  Senate  on  June  18th  passed 
by  a  voice  vote  S.  2830,  to  divide 
the  Fifth  Circuit  into  two 
autonomous  circuits.  Under  the 
bill,  which  would  go  into  effect 
October  1,  1980,  the  new  Fifth 
Circuit  would  be  composed  of  the 
states  of  Louisiana,  Mississippi 
and  Texas  with  headquarters  in 
New  Orleans.  The  newly  created 
Eleventh  Circuit  would  consist  of 
Alabama,  Florida  and  Georgia 
and  be  headquartered  in  Atlanta. 

All  24  active  judges  in  the  Fifth 
Circuit  Court  of  Appeals 
petitioned  Congress  in  May  to 
enact  such  legislation,  and  the  1 2 
Senators  from  the  Circuit,  as  well 
as  the  chairman  and  ranking 
minority  member  of  the  Senate 
Judiciary  Committee,  co- 
sponsored  the  measure. 

In  response  to  this  same 
petition,  a  similar  bill  (H.R.  7665) 
was  introduced  in  the  House  by 
Congressman  Rodino  (D-N.J.)  on 
June  25th.  The  Congressman 
stated,  however,  that  he  desires 
to  make  a  "careful  study  of  the 

See  LEGISLATION  p.  4 
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Arkansas.  This  state's  State- 
Federal  Judicial  Council  met  last 
April  in  Little  Rock  under  the 
chairmanship  of  Chief  Justice 
John  A.  Fogleman  of  the 
Arkansas  Supreme  Court.  Chief 
Judge  Donald  P.  Lay  (CA-8) 
addressed  the  meeting  on  "the 
continuing  evolution  of 
federalism;  the  shifting  concepts 
of  dual  sovereignty  and  federal 
supremacy." 

Missouri.  This  Council  selected 
the  University  of  Missouri  School 
of  Law  as  the  site  for  their  April 
meeting.  Chief  Justice  John  E. 
Bardgett,  Supreme  Court  of 
Missouri,  presided.  The  Missouri 
Council  includes  in  their 
membership,  in  addition  to  state 
and  federal  judges,  the  Attorney 
General  of  the  State  (or  his 
representative)  and  a  law  school 
professor  who  acts  as  reporter. 
Among  the  subjects  discussed 
were  disciplinary  proceedings  in 
both  the  state  and  federal  courts; 
the  proposed  changes  in  the  ABA 
canons  of  ethics  for  lawyers;  the 
Judicial  Conference  study  of 
advocacy  in  the  federal  courts; 
certification  of  questions  of  state 
law  by  federal  courts  to  the 
Supreme  Court  of  Missouri  (and 
attendant  problems  as  well  as 
advantages  in  the  use  of  this 
procedure);  and  jail  conditions 
and  what  might  be  done  to 
improve  them.  Finally,  discussion 
centered  on  an  old  subject  which 
Missouri  has  worked  out  to  the 
mutual  satisfaction  of  both  court 
systems:  conflicts  in  trial  settings 
in  civil  cases.  The  next  meeting  is 
tentatively  set  for  October  3. 

New  Jersey.  Judge  Arthur  J. 
Simpson,  Jr.  of  the  New  Jersey 
Superior  Court,  Appellate 
Division,  in  a  report  on  the  New 
Jersey  courts  for  the  period 
ending  August  1  979  haS  included 
materials  and  photographs  about 
the  federal  courts  in  this  state. 
This  was  done,  Judge  Simpson 
said,  because  "the  federal  courts 


.  .  .  interrelate  to  a  degree 
primarily  through  some  common 
jurisdictions  and  through  a 
mutual  policy  of  maintaining 
communication  and  comity 
between  the  systems." 
Oregon.     This    state    council 
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three  circuit  judges  to  serve.  By 
today's  standards  their  caseload 
was  small.  Today  there  are  eleven 
judgeship  positions  for  this 
Circuit  (one  of  which  has  been 
vacant  since  last  December).  The 
caseload  has  reached  staggering 
proportions,  but  the  court  has 
managed  exceptionally  well  to 
stay  au  courant.  In  1979,  2061 
cases,  the  third  highest  number 
of  all  the  circuits,  were  filed. 
Pending  cases,  however,  totaled 
only  649,  the  third  lowest  of  the 
circuits. 
The  new  Chief  of  the  Second 


ADDITIONAL  BENCH 

BOOK    MATERIAL 

DISTRIBUTED 

Several  new  chapters 
of  the  Bench  Book  for 
United  States  District 
Court  Judges  are  being 
distributed  this  month. 
The  new  material 
consists  of  four  chap- 
ters related  to  criminal 
proceedings,  one 
chapter  on  civil  pro- 
ceedings, and  a  revised 
and  expanded  chapter 
on  oaths. 

Additional  portions  of 
the  Bench  Book  are  in 
various  stages  of 
production  and  will  be 
distributed  as  they  are 
completed. 

The  Bench  Book  is 
being  compiled  under 
the  direction  of  a 
committee  of  the  Board 
of  the  Federal  Judicial 
Center  and  is  circulated 
to  district  court  judges, 
bankruptcy  judges  and 
magistrates. 


regularly  meets  at  least  twice  a 
year,  with  good  attendance  and 
high  interest.  At  their  meeting 
held  last  April,  presided  over  by 
Chief  Justice  Arno  H.  Denecke,  a 

See  STATE-FEDERAL  p.  8 


brings  with  his  leadership  a 
distinguished  background.  He 
received  his  A.B.  degree  from 
Columbia  College  in  1940;  then, 
after  three  years  in  the  Army,  he 
returned  to  Columbia.  In  1  946  he 
was  awarded  his  LL.B.  degree 
from  the  Columbia  Law  School, 
where  he  was  editor-in-chief  of 
the  law  review,  and  he  continues 
his  affiliation  through  the  Law 
School  Alumni  Association. 

In  addition  to  five  and  a  half 
years  service  on  the  District 
Court,  the  Judge  hasgained  other 
valuable  experience.  He  was  a 
member  of  the  national  steering 
committee  which  developed 
procedures  for  handling  the  large 
number  of  antitrust  cases  which 
were  filed  in  the  1960's  after  an 
investigation  of  the  electrical 
industry  and  involving  over  40 
districts.  In  1965  he  wrote  the 
opinion  in  one  of  these  landmark 
cases,  Ohio  Valley  Electric  Corp. 
v.  General  Electric  Co.,  244  F. 
Supp.  914.  Service  on  the 
Judicial  Conference  committees 
has  claimed  much  of  his  time, 
including  membership  on  the 
Advisory  Committee  on  Civil 
Rules,  the  Subcommittee  on 
Supporting  Personnel,  and  the 
Subcommittee  on  Judicial 
Statistics. 

The  subject  of  judicial 
administration  generally  has 
been  a  special  interest  of  Chief 
Judge  Feinberg.  He  was  a 
member  of  the  task  force 
concerned  with  the  updating  of 
the  American  Bar  Association 
Standards  Relating  to  the 
Administration  of  Criminal 
Justice  and  he  has  lectured  atthe 
Federal  Judicial  Center  on 
procedures  at  the  appellate  level. 
Currently  he  serves  on  the 
Center's  Advisory  Committee  on 
Experimentation  in  the  Law.  lift 


"POUND 

In  1  976  in  the  chambers  of  the 
Minnesota  House  of  Representa- 
ives  in  St.  Paul,  where  seventy 
fears  earlier  Roscoe  Pound  gave 
lis  historic  address  on  the  causes 
)f  popular  dissatisfaction  with  the 
idministration    of    justice,    over 
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in  argument  date  be  set  for  the 

)ctober  1  980  Term. 

Foley  v.  Carter.   In  a  related 
natter,  the  defendant  in  Foley  v. 
barter  on  June  17  moved  in  the 
J.S.    Court   of  Appeals   for   the 
)istrict  of  Columbia  Circuit  for  a 
tay  of  further  briefing  or  other 
rosecution  of  the  case  until  the 
Supreme  Court  decides  the  Will 
ases.  Foley  v.  Carter,  which  is  on 
ppeal     following     the     District 
ourt's     granting     of    summary 
Jdgment  in  favor  of  the  plaintiff, 
wolves  challenges  to  an  alleged 
jduction  of  judicial  salaries  after 
icreases  had  already  been  put 
ito  effect  in  Fiscal  Year  1979. 
1e    plaintiff,     Director    of    the 
dministrative  Office,  has  filed  a 
rief     in     opposition     to     the 
resident's  motion. 
Financial    Disclosure.    The 
Jtition  for  writ  of  certiorari  in 
uplantier  v.  United  States,  No. 
5-1 1 80,  was  not  acted  upon  this 
>rm.   This  suit   challenges  the 
►nstitutionality  of  the  Ethics  in 
overnment  Act  of  1978,  which 
quires  judges  and  other  senior 
lird     Branch     personnel     to 
inually  file  a  personal  financial 
atement  (see  The  Third  Branch, 
sbruary  1  980,  p.  1  ).f|Q 
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CONFERENCE"  PROCEEDINGS 

200     jurists,     scholars     and 
practicing  lawyers  met  to  confer 
on    the    reexamination    and 
reconstitution  of  American  civil 
and    criminal    justice.    Much 
current     interest    in    easing 
procedural    abuses    and   finding 
alternatives  to  traditional  judicial 
processes    stems    from   the   so- 
called       'Pound     Revisited 
Conference."    West    Publishing 
Company  has  just  released  The 
Pound  Conference:  Perspectives 
on  Justice  in  the  Future,  which 
includes  the  full  proceedings  of 
the  Conference,  much  of  which 
has     not     been     previously 
published,    as    well    as    assess- 
ments and  commentary  on  the 
Conference. 

This  "National  Conference  on 
the  Causes  of  Popular  Dissatis- 
faction with  the  Administration  of 
Justice''  was  sponsored  by  the 
American  Bar  Association,  the 
Conference  of  Chief  Justices,  and 
the  Judicial  Conference  of  the 
United  States  and  was 
spearheaded    by    Chief    Justice 


PUBLISHED 

Warren  E.  Burger. 

Papers  and  commentaries 
were  presented  there  by,  among 
others,  the  Chief  Justice,  then 
ABA  President  Lawrence  F. 
Walsh,  Judge  A.  Leon  Higgin- 
botham,  Jr.,  Judge  Griffin  Bell, 
Attorney  General  Edward  Levi 
and  Judge  Wade  H.  McCree,  Jr. 
The  volume,  edited  by  A.  Leo 
Levin  and  Russell  R.  Wheeler  of 
the  Federal  Judicial  Center, 
includes  a  foreword  by  former 
ABA  Presidents  William  Gossett, 
Bernard  G.  Segal,  and  Chester- 
field Smith. 

The  volume  also  includes  the 
report  of  the  Pound  Conference 
Follow-Up  Task  Force.  This  Task 
Force  was  chaired  by  Judge 
Griffin  Bell,  and  many  of  its 
recommendations,  drawn  from 
the  Conference  proceedings,  are 
currently  the  subject  of 
experimental  implementation. 

West  Publishing  Company  has 
announced  that  all  funds  realized 
from  the  sale  of  the  book  will  be 
used  to  further  its  dissemination^ 


New    District   Judges   and   Spouses   Discuss    Ethics.    Participants   in   last   month's 

Seminar  for  Newly  Appointed  District  Judges  and  their  spouses  met  for  a  morning  in  the 
Dolley  Madison  House  to  discuss  judical  activities  and  ethics.  Following  an  introduction 
by  Judge  William  J.  Campbell  (seated,  left),  senior  chairman  of  Center  seminar  programs 
the  meeting  began  with  a  lecture  by  Chief  Judge  Howard  T.  Markey  (standing)  of  the 
Court  of  Customs  and  Patent  Appeals.  An  active  question  and  answer  period  followed 
Among  the  top.cs  discussed  were  avoidance  of  impropriety  and  the  appearance  of 
impropriety,  relations  with  the  press,  charitable  and  political  fund  raising  activities  and 
the  Code  of  Judicial  Conduct  for  United  States  Judges. 
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issues  involved."  Reflecting  the 
concerns  which  had  led  to  defeat 
of  similar  measures  in  the  past 
two  Congresses,  Congressman 
Rodino  indicated  that  he  wants  to 
be  sure  that  the  division  does  not 
"create  an  imbalance  in  the 
make-up  of  the  court  that  would 
prevent  the  continuation  of  civil 
rights  advancement  through  our 
judicial  system."  Other  bills  on 
the  same  subject  have  also  been 
introduced  in  the  House. 

Fair  Housing.  On  June  12th, 
the  House  by  a  vote  of  310  to  95 
passed  H.R.  5200,  a  bill  which 
would  revise  Title  VIII  of  the  Civil 
Rights  Act  of  1968  and  facilitate 
enforcement  of  fair  housing  laws. 
Under  existing  law,  conciliation 
is  the  only  means  short  of  federal 
litigation  available  for  resolving 
an  individual  fair  housing 
complaint.  Under  the  bill,  an 
aggrieved  party  may  petition  the 
Secretary  of  HUD  to  initiate  a 
hearing  before  an  administrative 
law  judge  (ALJ)  for  what  is  hoped 
to  be  a  more  expeditious 
resolution  of  the  controversy. 
Limited  review  in  the  district 
court  of  an  ALJ'sdetermination  is 
provided  for.  Sanctions  available 
include  an  injunction  against  the 
discriminatory  practice  and  a 
$10,000  civil  fine  (there  is  no 
provision  for  the  payment  of 
damages  to  the  injured  party). 
Amendments  passed  on  the 
floor  of  the  House  provide  for  the 
independence  of  the  ALJ's  from 
HUD  investigators  and  pros- 
ecutors. 

The  Judicial  Conference  at  its 
March  1980  meeting  took  no 
position  on  this  bill  save  to 
recommend  an  amendment 
requiring  that  a  person 
initiating  an  administrative 
hearing  exhaust  administrative 
remedies  before  proceeding  in 
state  or  federal  court. 

On  the  Senate  side,  the 
Subcommittee  on  the  Constitu- 
tion in  June  forwarded  a  similar 
bill.  S.  506,  to  the  Senate 
Judiciary  Committee. 


Federal  Question  Jurisdic- 
tional Amount.  On  June  28th, 
the  Senate  passed  S.  2357, 
which  would  eliminate  entirely 
the  current  $10,000  jurisdiction- 
al amount  for  federal  question 
cases  (see  The  Third  Branch,  April 
1980,  p.  7).  The  Judicial 
Conference  has  long  favored 
such  action.  Unlike  previously 
introduced — and  unsuccessful — 
measures,  the  bill  is  not  part  of 
legislation  to  restrict  diversity 
jurisdiction. 

In  the  House,  this  bill  has  been 
referred  to  the  Committee  on  the 
Judiciary. 

Bilingual  Courts  in  Puerto 
Rico.  The  House  on  April  1st 
passed  H.R.  5563,  a  bill  to  provide 
that  certain  judicial  pleadings  and 
proceedings  in  the  District  of 
Puerto  Rico  be  conducted  in 
Spanish. 

In  March  of  this  year  the 
Judicial  Conference  issued  a 
statement  to  Congress  explaining 
its  position  that  the  bill  would 
raise  "greater  judicial  and 
administrative  difficulties  than 
the  flaws  which  it  seeks  to 
resolve."  Concerns  noted  in  the 
statement  included  constitutional 
problems  inherent  in  maintaining 


SECRETARIES  HANDBOOK 
PUBLISHED 

The  Federal  Judicial  Center 
early  this  month  distributed  the 
Handbook  for  Federal  Judges' 
Secretaries.  A  loose-leaf 
reference  work  for  both  new 
and  seasoned  secretaries,  the 
handbook  is  the  work  of  a 
number  of  individuals  within 
the  federal  court  system  and  in 
part  is  a  compilation  of  relevant 
portions  of  other  Judicial 
Center  and  Administrative 
Office  publications.  It  has  been 
mailed  to  all  circuit,  district  and 
bankruptcy  judges  for  further 
distribution  as  they  see  fit. 

Problems  in  delivery  should 
be  brought  to  the  attention  of 
the  Center's  Continuing 
Education  andTraining  Division 
at  202  (FTS)  633-6296. 


two  jury  wheels;  selection  of  only 
Puerto  Rico  from  all  Spanish- 
speaking  populations  to  receive 
the  opportunity  of  Spanish 
language  federal  jury  trials; 
expansion  of  the  district  court's 
caseload;  and  increased  expense 
and  delay  caused  by  the  need  for 
translation  of  exhibits,  transcripts 
and  opinions. 

The  bill  is  now  pending  before 
the  Senate  Subcommittee  on 
Improvements  in  Judicial 
Machinery. 

Graymail.  The  Senate  on  June 
25th  passed  S.  1482,  which 
would  establish  a  new  pretrial 
notice  requirement  for  a 
defendant  who  intends  to 
produce  or  cause  to  be  produced 
classified  information  in  his 
defense  against  criminal 
prosecution.  The  bill  is  designed 
to  eliminate  the  "graymail"  tactic 
whereby  a  defendant  presses  for 
the  release  of  classified 
information  and  thereby  presents 
the  Government  with  a  "disclose 
or  dismiss"  dilemma.  Under 
present  law  there  is  no 
requirement  for  pretrial 
notification,  and  in  preparing  for 
trial  the  Government  can  only 
guess  whether  the  defendant  will 
attempt  to  disclose  such 
information  or  whether  such 
evidence  will  be  found 
admissible. 

Under  the  bill,  after  a  defendent 
gives  notice,  the  Government 
may  request  a  hearing,  after 
which  the  court  is  to  determine 
whether  and  the  manner  in  which 
the  classified  evidence  may  be 
used.  For  example,  if  found  not  to 
prejudice  the  defendant's  right  to 
a  fairtrial,  thecourt  mayallowthe 
Government  to  submit  a 
statement  admitting  the  facts 
which  the  classified  information 
would  otherwise  prove.  On  the 
other  hand,  faced  with  an  order 
that  disclosure  be  made,  the  bill 
authorizes  the  Government  to 
take  an  interlocutory  appeal. 
The  Judicial  Conference  at  its 
March   1980   meeting   endorsed 

See  LEGISLATION  p.  5 
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the    bill    with    two    procedural 
modifications. 

A  related  bill  in  the  House,  H.R. 
4736,  has  cleared  both  the  Select 
Committee  on  Intelligence  and 
the  Subcommittee  on  Criminal 
and  Constitutional  Rights, 
rogether  with  the  recently  passed 
senate  bill,  it  is  now  before  the 
House  Judiciary  Committee. 

Wiretapping.  On  June  9th,  the 
lenate  passed  S.   1717,  which 

mends     the     wiretapping 
rovisions  of  the  Omnibus  Crime 
:ontrol  and  Safe  Streets  Act  of 
968  (18  U.S.C.  §§2510,  2518, 
nd  2519).  Specifically,  the  bill  (1 ) 
reates    procedures   for   judicial 
pproval  of  surreptitious  or  covert 
ntries    to    install,    maintain    or 
emove    court-authorized 
lectronic  eavesdropping  devices 
id  (2)  expands  the  availability  of 
nergency  interceptions  without 
ior  court  authorization. 
The  first  amendment  codifies 
e  existing— and  Supreme  Court 
pproved  — policy     of     the 
spartment  of  Justice  to  notify 
e     court     when     surreptitious 
itry  becomes  necessary.  With 
gard  to  the  second  amendment, 
e   bill   broadens   the   statute's 
isting  emergency  coverage  to 
:lude  situations  which  involve 
Timediate  danger  of  death  or 
vere    physical    injury    to    any 
rson." 

rhe  bill  received  broad  support 
m  the  White  House,  the 
partment  of  Justice,  the 
lerican  Bar  Association,  the 
lerican  Civil  Liberties  Union 
dthe  FBI. 

t  is  now  pending  before  the 
use  Judiciary  Committee. 
Vntitrust.  The  House  in  June 
sseda  number  of  billsdesigned 
expedite     the     progress     of 
itrust    litigation    through    the 
irts.  One  of  these  bills,  H.R. 
18,  would  change  existing  law 
I    allow    a    judge    to    award 
judgment  interest  if  it  is  found 
t  a  party  engaged   in  tactics 
mded  to  delay  the  litigation. 
>    and    four    other    antitrust 


reform  bills  have  been  placed 
under  the  number  S.  390,  a  bill 
(similar  to  H.R.  4048)  which 
passed  the  Senate  on  July  20, 
1 979.  A  conference  committee  to 
resolve  differences  between  the 
reforms  proposed  by  the  two 
chambers  has  been  appointed, 
but  no  date  for  a  meeting  has  yet 
been  set. 

Committee  Action 
Criminal  Code.  On  July  2nd, 
the  House  Judiciary  Committee 
forwarded  to  the  full  House  H.R. 
6915,  a  bill  completely  revising 
the  federal  criminal  code.  The  bill 
retains    most    of    the    features 
which     distinguish     it    from    its 
Senate  counterpart  (S.  1722).  It 
would  not,  for  example,  abolish 
parole   nor  provide  for  Govern- 
ment  appeal   of  sentences  (see 
The     Third    Branch,     November 
1979,    p.    1).    However,    several 
significant     amendments     were 
made  by  the  House  panel. 

•  Deleted  is  a  provision 
allowing  a  witness  to  be 
accompanied  into  the  grand  jury 
room  by  an  attorney. 

•  Changed  is  the  requirement 
that,  when  imposing  sentence,  a 
court  state  the  reasons  a 
particular  sentence  is  given. 
Instead,  the  court  must  consider 
all  sentencing  alternatives 
(parole,  fine,  imprisonment,  etc.) 
and  state  the  reasons  for  the 
alternative  selected.  Explanation 
of  the  actual  sentence  imposed 
need  only  be  given  when  it 
exceeds  published  sentencing 
guidelines. 

•  When  knowledge  of  a 
particular  fact  is  an  element  of  an 
offense,  a  provision  has  been 
added  that  such  knowledge  is 
established  when  the  defendant 
is  aware  "of  a  high  probability  of 
the  fact's  existence,  unless  he 
actually  believes  that  it  does  not 
exist." 

The  Committee  considered,  but 
rejected,  an  amendment  which 
would  have  imposed  the  death 
penalty  for  certain  crimes. 

As  pending,  the  bill  is  to  take 
effect  four  years  following 
passage.    A   recent   amendment 


mandates  that  the  Judicial 
Conference-created  sentencing 
commission  initiate  work  on 
drafting  sentencing  guidelines  on 
October  1,  1981. 

The  Senate's  criminal  code 
reform  was  reported  out  of  the 
Senate  Judiciary  Committee  on 
January  17,  but  the  frequent 
absence  of  the  bill's  chief 
sponsor,  presidential  candidate 
Edward  Kennedy  (D-Mass.),  has 
meant  that  no  significant  action 
on  the  Senate  floor  has  taken 
place. 

Bills  Introduced 
Voir  Dire.  Led  by  Birch  Bayh 
(D-lnd.),  five  Senators  on  June 
1 3  introduced  S.  2831 ,  to  require 
federal  courts  to  permit  attorneys 
to  conduct  examination  of  jurors, 
subject  to  reasonable  limitation 
by  the  court.  Under  the  bill,  the 
court  may  also  conduct  its  own 
examination  if  desired. 

The  sponsors  believe  that 
attorney  participation  in  voir  dire 
is  more  in  keeping  with  the 
principles  enumerated  in  the 
Sixth  Amendment  than  the 
current  widespread  practice  of 
court-conducted  questioning. 

The  measure  has  been 
referred  to  the  Senate  Judiciary 
Committee. 

NARA.     Senator    Donald    W. 
Riegle,  Jr.  (D-Mich.)  on  June  6 
introduced    S.    2796,    to    repeal 
several  provisions  of  the  Narcotic 
Addict  Rehabilitation  Act  of  1 966. 
The    affected    titles    created    a 
program  to  provide  treatment  in 
lieu  of  prosecution  for  narcotics 
addicts  charged  with  or  convicted 
of  federal  crimes.  Senator  Riegle 
noted  that  only  two  addicts  were 
committed    to    the    program    in 
1977  and  that  in  recent  years  no 
funds  for  it  have  been  requested 
by     the     administration     or 
appropriated  by  Congress. 

The  White  House,  which 
endorsed  the  bill,  has  stated  that 
repeal  of  NARA  would  be 
consistent  with  the  recent  trend 
favoring  community-based 
treatment  centers  for  drug  abuse. 
The  bill  has  been  referred  to  the 
Senate  Judiciary  Committee.  Ill 


U.S.  Magistrate  Reports 

PRISONER  EXCHANGE  PROGRAM  CONTINUES 


In  February,  U.S.  Magistrate 
Richard  W.  Peterson  of  Council 
Bluffs,  Iowa  acted  as  a  verifying 
officer  overseeing  the  transfer  of 
American  prisoners  from  Bolivian 
jails.  With  previous  similar 
experience  in  Mexico,  Magistrate 
Peterson  this  year  flew  to  La  Paz 
to  conduct  hearings  verifying 
three  Americans'  consent  to 
serve  the  remainder  of  tneir 
Bolivian  sentences  in  the  United 
States. 

The  Treaties.  The  treaties 
which  authorized  these 
exchanges  were  precipitated  in 
mid-1975  when  the  State 
Department  received  a  series  of 
complaints  from  the  families  of 
Americans  jailed  in  Mexico  and 
other  countries.  The  complaints 
alleged  that  Americans  were 
being  arrested,  interrogated  and 
imprisoned  for  relatively  minor 
offenses,  especially  drug 
offenses.  They  also  alleged  that 
the  incarcerated  Americans  were 
subject  to  conditions  a  good  deal 
harsher  than  would  be  the  case  in 
American  jails.  The  complaints 
gave  rise  to  negotiations  which 
culminated  in  treaties  between 
the  United  States  and  Mexicoand 
the  United  States  and  Canada. 

The  treaties,  ratified  in  1977, 
provided  that  prisoners  would  be 
permitted  to  return  to  their  native 
country  to  serve  the  balance  of 
the  sentence  as  long  as  the 
offense  for  which  imprisonment 
was  imposed  was  a  crime  in  the 
transferee  country  and  six  or 
more  months  of  the  sentence 
remained  to  be  served.  The 
treaties  also  provided  that  the 
transferor  state  retained 
exclusive  jurisdiction  over  any 
proceedings  challenging  or 
attempting  to  modify  or  set  aside 
the  sentence  originally  imposed. 
This  feature  has  received  some 
criticism.  See,  Note:  Constitu- 
tional Problems  in  the  Execution 
of  Foreign  Penal  Sentences;  The 
Mexican-American  Prisoner 
Transfer  Treaty,  90  Harv.  L.  Rev. 
1500    (1977).    But    the    treaties 


have  been  upheld  in  Rosado  v. 
Civiletti,  No.  80-2001  (2nd  Cir. 
April  23,  1980)  and  Pfifer  v.  U.S. 
Bureau  of  Prisons,  615  F.2d  873 
(9th  Cir.  1980). 

Legislation  implementing  the 
treaties  was  passed  in  1  977.  This 
legislation  provided  that  prior  to 
transfer  the  prisoner  give  full, 
complete  and  unqualified 
consent  to  the  transfer,  and  that 
verification  of  this  consent  be 
given  at  a  proceeding  before  a 
United  States  judge  or 
magistrate.  Among  other  things, 
the  verifying  officer  must 
personally  inform  the  offender  of 
the  conditions  under  which  the 
transfer  is  made  and  determine 
that  the  prisoner  understands 
and  agrees  to  them. 

Mexican  Transfers.  In 
December  1977,  the  first  major 
exchange  of  American  offenders 
held  in  Mexican  prisons  was 
completed,  with  U.S.  magistrates 
acting  as  verifying  officers  in  the 
transfer  of  approximately  250 
Americans.  Magistrate  Peterson 
was  one  of  these  verifying 
officers,  and  he  wrote  of  his 
experiences  in  the  December 
1 979  issue  of  Federal  Probation, 
a  publication  of  the  Administra- 
tive Office  of  the  U.S.  Courts. 

On  February  10,  1978  the 
United  States  and  the  Republic  of 
Bolivia  entered  into  a  treaty 
similar  to  that  executed  with 
Mexico,  and  later  that  year  the 
first  transfer  of  American 
prisoners  from  Bolivia  began. 
Magistrate  Peterson  again 
conducted  verification  hearings 
and  recorded  his  experiences  in  a 
Report  to  the  Untied  States 
District  Court  for  the  Southern 
District  of  Iowa.  Excerpts  from 
this  report  follow. 

Bolivian  Experiences.  Mag- 
istrate Peterson  flew  to  La  Paz, 
Bolivia  on  February  24,  1980. 
There  he  met  American  Consul 
James  Halmo,  Federal  Public 
Defender  Herbert  Cooper,  and 
U.S.  Bureau  of  Prisons'  officials 
George     Diffenbaucher     and 


Garnet  Tarcea.  First  on  the 
agenda  was  a  tour  of  the  La  Paz 
prison,  conducted  by  Governor 
(Warden)  Rojas. 

"San  Pedro  Penitenciaria,  a 
1  50  year  old  structure,  occupiesa 
full  block  in  central  La  Paz.  It  is 
surrounded  by  a  stone  wall 
approximately  25  feet  high;  one 
enters  through  an  arched 
doorway  on  its  west  wall.  Our 
party  received  passes  from  the 
guards  at  the  gates  and  then  were 
allowed  to  enter  a  central 
courtyard  in  which  20  to  30 
prisoners,  including  a  few 
Americans,  lounged.  A  wooden 
stairway  led  to  a  balcony  where  | 
the  prison  offices  were  located. 
After  a  few  minutes  wait 
Governor  Rojas  invited  us  to  his 
office,  welcomed  us  with  typical 
Latin  courtesy,  explained  that  his 
country  was  poor  and  could  not 
provide  the  best  penal  conditions 
but  that  they  were  doing  the  best 
they  could  (Jim  Halmo  later 
confirmed  that  Rojas  was  a 
competent,  conscientious  public 
official  and  was  recognized  as  an 
authority  in  the  field  of  Latin- 
American  penology).  My  limited 
Spanish  was  sufficient  for  me  to 
explain  to  him  briefly  our  mission 
(verification  hearings);  the 
Governor  was  interested  and 
responsive. 

"The  tour  of  the  prison  lasted 
about  an  hour  and  a  full 
description  would  be  too  lengthy. 
The  following,  however,  are  my 
major  impressions: 

"1.  The  prison  is  horribly 
crowded.  It  was  built  for  250 
inmates  and  at  present  has 
over  700.  The  cells,  rather  like 
caves  in  limestone  walls 
surrounding  two  or  three 
separate  courtyards  (Section 
Alamo,  Section  Pina,  etc.)  are 
cramped  and  can  be  improved 
only  by  the  inmates  if  they  can 
pay  the  high  prices  demanded 
for  lumber  and  other 
improvement  supplies. 

"2.  Metal  worki  ng  and 
furniture  shops  offer  attempts 
at  vocational  training,  but  in  a 

See  PRISONERS  p.  7 
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very  limited  way. 

"3.  In  the  kitchen  four  huge 

iron  vats  are  set  in  a  floor  level 

oven.  Each  was  over  half  full 

with      a     scummy,      bubbling 

mixture   which    had   a   greasy 

and  slightly  nauseating  odor. 

This  mixture  was  called  rancho 

of  which  the  inmates  received 

two  servings  a  day.  When  they 

arrive  carrying  empty  tin  cans, 

a  chunk  of  bread  is  placed  in 

each,  and  rancho  poured  over 

the  top.  Additional  food  beyond 

this     must     be     purchased 

independently. 

"4.  The  five  or  six  Americans 
we  met  were  young,  appeared 
to  be  in  good  health  but  anxious 
that  their  court  cases  would  be 
concluded  soon.  It  was  very 
apparent  that  they  relied 
greatly  on  Halmo  and  [Vice 
Consul  Peggy]  Elliott,  and  have 
great  respect  for  the  efforts  of 
these  consulate  officials  to 
help. 

"5.  An  infirmary  in  the  main 
courtyard  appears  to  have 
basic  medical  supplies 
although  I  am  not  qualified  to 
judge  fully  on  this.  A  plaque  on 
the  wall  shows  that  the 
equipment  and  supplies  were  a 
gift  of  the  La  Paz  Lions  Club. 

"6.  Conjugal  visits  are 
allowed;  in  fact,  one  American 
had  his  wife  with  him  at  the 
time  of  our  visit.  (Latin  culture 
and  society  are  very  realistic  in 
many  ways.  This  aspect  of  their 
conditions  of  penal  con- 
finement --  in  most  ways  far 
substandard  to  ours  --  is  one,  I 
believe,  that  American 
penologists  should  study.  Its 
implementation  would  be 
complex  and  undoubtedly 
controversial  but  deserves 
thoughtful  consideration.)" 

After  the  tour,  Magistrate 
Jterson,  together  with  Consul 
almo,  the  American  rep- 
sentatives  and  two  Bolivian 
torneys,  went  to  the  Hall  of 
istice  to  determine  the  legal 
tuation  of  the  prisoners.  There 


they  found  that  there  were  some 
technical  problems  with  the 
sentences  (the  prison  terms  were 
reduced  but  the  fines  were 
increased)  that  needed  to  be 
cleared  up  prior  to  transfer.  Legal 
maneuvering  ensued,  which  took 
up  the  balance  of  the  week  and 
ended  only  hours  before  the 
participants'  scheduleddeparture 
for  the  United  States. 

"Finally  after  the  series  of 
frustrating  episodes  in  courts  all 
came  right  by  6:00  P.M.  Friday 
when: 

"1.  All  required  sentencia 
documents  had  been  received 
and  I  conducted  verification 
hearings     for     the     three 

1! 


fifth  was  a  deportee  not  involved 
in  the  transfer).  He  summarized 
his  Bolivian  experience  as 
follows: 

"1.  The  verification  hearing 
procedure  is  now  smooth  and 
works  well.  In  December, 
1977,  in  Mexico,  we  were 
feeling  our  way  to  a  degree. 
Now,  thanks  to  more  complete 
forms  and  procedural 
checklists,  only  a  few 
problems,  if  any,  arise. 

"2.  Consul  James  Halmo, 
Vice  Consul  Peggy  Elliott  and 
theirstaffofourconsulateinLa 
Paz  are  outstanding.  Their 
interest  in  the  well-being  and 


Courtyard  at  San  Pedro  Penitenciaria. 
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transferees  on  Thursday 
afternoon,  February  28,  from 
5:30  to  6:30  P.M.  at  which  all 
three  executed  consents  to 
return. 

"2.  Hearing  had  been  held  at 
the  Narcotics  Clinic  in  La  Paz 
on  the  American  considered 
mentally  incompetent  to  stand 
trial.  He  was  so  found  by  the 
[Bolivian]  district  judge  at  the 
hearing  attended  by  both 
consulate  personnel  and 
myself  and  certified  for  return 
to  the  United  States  under  a 
special  provision  of  the  treaty." 

That  evening  at  approximately 
11:00  P.M.  Magistrate  Peterson 
left  La  Paz  with  the  other 
Americans  and  five  prisoners(the 


future  of  the  American 
prisoners  confined  there  was 
sincere,  and  their  efforts  on 
their  behalf  remarkable.  The 
challenges  they  face  and 
overcome  are  unique,  and  they 
deserve  high  accolades  as 
outstanding  foreign  service 
officers. 

"3.  In  the  La  Paz  experience, 
we  discovered  almost  by 
chance  that  the  presence  and, 
if  requested,  participation  by 
United  States  magistrates  in 
preliminary  matters  leading  to 
final  correct  legal  posture  in 
the  foreign  courts  may  be 
helpful.  Such  reinforcement 
may  be  psychological  only,  but 

See  PRISONERS  p.  9 
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COURT  OF  CLAIMS  CELEBRATES  125th  ANNIVERSARY 


On  June  2  the  United  States 
Court  of  Claims  assembled  en 
banc  to  commemorate  the  125th 
anniversary  of  its  creation.  On 
this  rare  occasion  in  which  all 
seven  judges  and  three  senior 
judges  were  seated,  Chief  Judge 
Daniel  M.  Friedman  addressed 
the  court  and  spectators  on  the 
history  and  mission  of  the  Court 
of  Claims. 

Chief  Judge  Friedman 
remarked  that  when  the  court 
was  created  in   1855,  the  only 
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FJC  TO  DISTRIBUTE  ARTICLE 

ON  DISCLOSURE  OF 

PRESENTENCE  REPORT 

The  Harvard  Law  Review  has 
recently  published  an  article 
by  Stephen  A.  Fennell  and  Wil- 
liam N.  Hall  entitled  Due  Process 
at  Sentencing:  An  Empirical 
and  Legal  Analysis  of  the 
Disclosure  of  Presentence 
Reports  in  Federal  Courts,  93 
Harv.  L  Rev.  1613  (1980).  The 
article  was  written  under  a 
contract  with  the  Federal 
Judicial  Center  though,  as  the 
article  points  out,  neither  the 
opinions  nor  conclusions 
contained  therein  necessarily 
represent  the  policy  of  theCenter. 

The  report  reviews  both 
factually  and  legally  the  practice 
of  courts  and  probation  offices  in 
preparing  and  disclosing 
presentence  reports.  It  analyzes 
the  impact  of  the  mandatory 
disclosure  required  by  Rule 
32(c)(3),  F.R.Cr.P.,  on  the  federal 
sentencing  process  and  makes 
recommendations  for  changes. 

The  Federal  Judicial  Center  is 
obtaining  reprints  of  this  article 
for  distribution  to  probation 
offices.  In  addition  it  is  anticipated 
that  the  article  will  be  distributed 
at  sentencing  institutes.  Any 
district  court  judge  who  is 
interested  in  obtaining  a  copy  of 
the  report  may  request  one  from 
the  Research  Division. 

That  Division  is  presently 
preparing  a  staff  paper  which  will 
contain  quantitative  findings 
about  disclosure  practices.  jM 


means  to  recover  on  claims 
against  the  Government  was  a 
cumbersome  claims  procedure  in 
Congress.  It  was  determined  that 
the  only  satisfactory  way  to 
handle  the  large  number  of 
claims  fairly  and  efficiently  was  to 
establish  an  independent 
tribunal. 

The  complete  history  of  the 
court  is  traced  in  a  recently 
published  two-volume  work  by 
Senior  Judge  Wilson  Cowen  and 
Judges  Philip  Nichols,  Jr.  and 
Marion  T.  Bennett. 

The  philosophy  and  mission  of 
the  court,  Chief  Judge  Friedman 
remarked,  was  expressed  in  a 
statement  by  Abraham  Lincoln 
in  his  1861  message  to  Congress. 
The  statement  is  now  inscribed  in 
marble  in  the  entrance  hall  of 
the  court:  "It  is  as  much  the  duty 
of  Government  to  render  prompt 
justice  against  itself,  in  favor  of 
citizens,  as  it  is  to  administer  the 
same,  between  private  in- 
dividuals." flft 


STATE-FEDERAL  from  p.  2 

number  of  subjects  were 
discussed.  Federal  judges 
present  reported  on  procedures 
followed  when  pro  se  cases  are 
filed  against  the  judges  (and  in 
some  instances  against  their 
spouses),  with  great  savings  of 
time  and  cost  to  both  state  and 
federal  courts.  One  state  judge 
brought  up  for  discussion  a 
significant  increase  in  filings  in 
state  courts  of  ERISA  cases,  some 
of  which  under  the  Act  may  be 
filed  in  either  state  or  federal 
courts.  There  were  exchanges  of 
ideas  on  certification  of  questions 
from  the  federal  court  to  the 
Oregon  Supreme  Court;  cases 
coming  to  the  federal  courts  on 
allegations  of  overcrowding  in 
jails  and  prisons;  and  the 
relationship  between  judges  and 
parole  boards.  Finally,  the  Council 
again  went  on  record  (as  they 
have  in  the  past)  in  support  of  the 
elimination  of  diversity 
jurisdiction  in  federal  courts,  ilfjf 
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Publications  are  primarily 
listed  for  the  reader's 
information.  Only  those  titles 
listed  in  boldface  are  available 
from  the  FJC  Information 
Services  Office. 

Alternatives  to  Institutional- 
ization: A  Definitive  Bibli- 
ography. James  R.  Brantley  & 
Marjorie  Kravitz.  National 
Institute  of  Law  Enforcement 
and  Criminal  Justice  (May 
1979). 

The  Case  for  Special  Juries  in 
Complex  Civil  Litigation.  Charles 
W.  Fornier.  89  Yale  L.J.  1155- 
1176(1980). 

Due  Process  of  Sentencing. 
Stephen  J.  Schulhofer.  1 28  U.  Pa. 
L.  Rev.  733-828(1980). 

History  of  the  United  States 
District  Court  for  Northern 
West  Virginia.  U.S.  District 
Court,  Northern  District  of  West 
Virginia  (1977). 

The  Nature  of  the  Judicial 
Process:  Revisited.  Ruggero  J. 
Aldisert.  49  Cin.  L  Rev.  1-48 
(1980). 

The  Pound  Conference; 
Perspectives  on  Justice  in  the 
Future.  A.  Leo  Levin  &  Russell  R. 
Wheeler,  eds.  St.  Paul,  West 
Publishing  Co.,  1979. 

The  Speedy  Trial  Planning 
Process.  Kenneth  Mann.  1  7  Harv. 
J.  Legis.  54-97(1980). 

Suing  Judges:  History  and 
Theory.  Jay  M.  Feinman  &  Roy  S. 
Cohen.  31  S.C.L.  Rev.  201-292 
(1980). 

The  Supreme  Court's  New 
Rules  for  the  Eighties.  Bennett 
Boskey  &  Eugene  Gressman.  85 
F.R.D.  487-519  (1980). 

Survey  of  Discovery  Sanctions. 
S.  Mark  Werner.  1979  Ariz.  St. 
L.J.  299-337.  fift 


CENTER  BOARD  URGES 
CONTINUED     EFFORT     TO 

TAKE  ADVANTAGE  OF 
SPECIAL  AIR  FARE  OFFERS 

At  its  meeting  on  June  20,  the 
members    of   the    Board   of  the 
Federal     Judicial     Center 
expressed  the  hope  that  all  court 
personnel     attending     Center 
programs  continue  to  be  alert  to 
the  savings  that  might  be  realized 
from  taking  advantage  of  special 
reduced  air  fare  plans  that  the 
various  airlines  make  available. 
Significant     savings     can 
frequently     be     had    simply    by 
naking  reservations  early  or  by 
minor     adjustments     in     travel 
tineraries.  These  offers  are  very 
Jifficult  to  track  from  a  central 
ocation.  Some  are  available  only 
rom    regionally    based    airlines, 
md   regulations  from  airline  to 
lirline  differ  dramatically. 
While  the  Board  is  eager  that 
vailable  savings  be  realized  from 
he     use     of     such     offers,     it 
ecognizes    that    adjustments 
hould  not  be  so  burdensome  as 
3  impede  the  efficient  conduct  of 
usiness.  life 
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should  not  be  overlooked  as  a 
possibility.  In  prison  transfers 
the  magistrate's  duties  under 
the  implementing  legislation 
are  technically  only  verification 
hearings.  If  his  attendance  at 
other  preliminary  proceedings 
is  considerd  helpful  by  the  local 
American  diplomats,  however, 
magistrates  may  make  a  very 
significant  contribution  to  the 
fulfillment  of  the  objects  of  the 
transfer  treaties. 

"4.  The  transfer  treaties 
fulfill  a  great  humanitarian 
goal:  the  return  of  citizens  and 
nationals  to  their  own 
homelands,  cultures  and 
environments.  The  dimension 
of  this  is  measured  by  the 
contrast     of     the     conditions 


OCTOBER  1979  TERM: 

The  Clerk  of  the  Supreme 
Court  has  released  the  Court's 
final  statistics  from  the  October 
1 979  Term.  The  Court  received  an 
increase  in  new  filings  of  slightly 
less  than  100  (3985  this  term 
over  3893  last  term).  In  all,  the 
Court  acted  upon  3889  cases  this 
term,  compared  to401  7  last  term. 
Twenty-two  original  cases  and 
948  appeals  and  petitions  for 
certiorari  were  carried  over  to  the 
October  1980  Term. 

The  Court  continued  to  give 
plenary  review  in  only  a  small 
percentage  of  the  cases  brought 
before  it.  Of  2509  paid  cases  on 
the  docket,  review  was  granted  in 
only  199  (75  cases  were 
summarily  decided).  Of  a  nearly 
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Marilyn    H.    Patel,    U.S.    District 

Judge,  N.D.  CA,  June  26 
Thelton      E.      Henderson,      U.S. 

District  Judge,  N.D.  CA,  June 

26 
A.  Wallace  Tashima,  U.S.  District 

Judge,  CD.  CA,  June  26 
Carmen  C.  Cerezo,  U.S.  District 

Judge,  D.  PR,  June  26 


existing  in  San  Pedro  Prison 
where  we  still  have  15  or  16 
Americans  remaining,  and  in 
the  American  penal  institu- 
tions." 

In  addition  to  the  treaties  with 
Mexico,  Canada  and  Bolivia,  the 
U.S.  Senate  has  recently 
approved  similar  treaties  with 
Panama,  Peru  and  Turkey. 
Exchange  of  ratification  with 
those  countries  is  currently 
awaited.  For  related  stories  on 
prisoner  exchange  programs 
involving  Bolivia,  Canada  and 
Panama,  see  The  Third  Branch, 
December  1977;  April,  July  and 
December  1978;  and  February 
1979.  The  complete  text  of 
Magistrate  Peterson's  report  is 
reprinted  in  the  Congressional 
Record,  May  22,  1  980,  at  S5790.  Ill 


A  STATISTICAL  REVIEW 

equal  number  of  in  forma 
pauperis  cases— 2249— review 
was  granted  in  only  32  (49  cases 
were  summarily  decided). 

The  number  of  cases  in  which 
oral  argument  was  granted  was 
down  slightly,  156  vs.  168,  but, 
with  one  exception  (a  case  set  for 
reargument),  all  cases  argued 
and  submitted  were  disposed  of 
by  the  term's  conclusion.  The 
number  of  cases  available  for  oral 
argument  next  term  was  virtually 
the  same  this  term  as  last,  78  vs 
79. 

The  number  of  admissions  to 
the  Bar  rose  dramatically,  9391 
vs  6887,  perhaps  reflecting  an 
attempt  to  avoid  the  recent  $75 
increase  in  admission  fee.  lift 


Earl     H.     Carroll,     U.S.     District 

Judge,  D.  AZ,  June  26 
Alfred  C.  Marquez,  U.S.  District 

Judge,  D.  AZ,  June  26 
APPOINTMENTS 
Odell  Horton,  U.S.  District  Judge 

W.D.  TN,  May  16 
John     T.     Nixon,     U.S.     District 

Judge,  M.D.  TN,  May  16 
Frank  J.   Polozola,   U.S.   District 

Judge,  M.D.  LA,  May  29 
W.  Earl  Britt,  U.S.  District  Judge, 

E.D.  NC,  May  30 
George    R.   Anderson,   Jr.,    U.S. 

District  Judge,  D.  SC,  June  1 
Raul   A.    Ramirez,    U.S.    District 

Judge,  E.D.  CA,  June  2 
John  D.  Holschuh,  U.S.  District 

Judge,  S.D.  OH,  June  2 
Ann  Aldrich,  U.S.  District  Judge 

N.D.  OH,  June  2 
Charles   L.    Hardy,    U.S.   District 

Judge,  D.  AZ,  June  2 
Walter    H.    Rice,    U.S.    District 

Judge,  S.D.  OH,  June  4 
Patrick    F.    Kelly,    U.S.    District 

Judge,  D.  KS,  June  6 
Clyde  S.  Cahill,  Jr.,  U.S.  District 
Judge,  E.D.  MO,  June  7 

ELEVATIONS 

Andrew  W.  Bogue,  Chief  Judge 

D.  SD,  June  11 
Wilfred   Feinberg,    Chief  Judge 

CA-2,  June  24 
Howard  G.  Munson,  Chief  Judge 

N.D.  NY,  June  30 
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NOMINATIONS 

Richard   C.    Erwin,   U.S.    District 

Judge,  M.D.  NC,  June  11 
David   V.    Kenyon,    U.S.    District 

Judge,  CD.  CA,  June  20 
Consuelo    B.    Marshall,    U.S. 

District  Judge,  CD.  CA,  June 

20 


CONFIRMATIONS 

G.    Wix    Unthank,    U.S.    District 

Judge,  E.D.  KY,  June  18 
Clyde     F.     Shannon,     Jr.,     U.S. 

District  Judge,  W.D.  TX,  June 

18 
Filemon    B.    Vela,    U.S.    District 

Judge,     S.D.     TX,     June     18 
William   A.    Norris,    U.S.   Circuit 

Judge,  CA-9,  June  18 
Robert   P.   Aguilar,   U.S.   District 

Judge,  N.D.  CA,  June  18 
Ruth    B.    Ginsburg,   U.S.   Circuit 

Judge,  CA-DC,  June  18 
Jerre    S.    Williams,    U.S.   Circuit 

Judge,  CA-5,  June  18 
Justin     L.     Quackenbush,     U.S. 

District  Judge,  E.D.  WA,  June 

18 
Robert    Boochever,    U.S.    Circuit 

Judge,  CA-9,  June  18 
Horace  W.  Gilmore,  U.S.  District 

Judge,  E.D.  Ml,  June  18 
U.W.  Clemon,  U.S.  District  Judge, 

N.D.  AL,  June  26 


Judith    N.     Keep,    U.S.    District 
Judge,  S.D.  CA,  June  26 

See  PERSONNEL  p.  9 
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and    Procedure;    Washington, 

DC 
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Petersburg,  FL 
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Courts;  Reno,  NV 
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Time     Magistrates;     St. 
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AUGUST,  1 980 


INTERVIEW  WITH  SOLICITOR  GENERAL 
WADE  H.  McCREE,  JR. 

Circuit  Judge  Wade  H.  McCree 
Doffed  his  robes  to  become  S.  G. 

Though    limericks    are    his 
passion, 

in  a  more  scholarly  fashion. 
He  speaks  out  for  us  here  at 

Branch  Three.* 

As  Solicitor  General  you 
decide  on  behalf  of  the  United 
States  what  cases  will  and  will 
not  be  presented  to  the 
Supreme  Court  for  review. 
i/Vhat  procedures  are  followed  in 
choosing  the  cases  for  which 
,*ou  will  apply  for  writ  of 
certiorari?  Do  you  have  any  self- 
mposed  limits  on  the  number  of 
cases  you  submit  for  review?  To 
A/hat  extent  does  administration 
>olicy  control  your  decisions  to 
submit  cases  for  review? 

The  procedures  are  rather 
simple,  but  extraordinarily  useful. 
When  the  United  States  has  lost  a 
:ase  in  one  of  the  Courts  of 
\ppeals  and  the  agency  or  the 


executive  department  that  is 
involved  wishes  Supreme  Court 
review,  its  general  counsel  or 
department  solicitor  will  send  a 
formal    request    to    the   Justice 

See  INTERVIEW  p.  3 


*WadeH.  McCree,  Jr.,  a  prolific 
writer  of  limericks,  was  appointed 
he  36th  Solicitor  General  of  the 
l nited  States  in  1977. 

His  selection  as  the  nation's 
hief  appellate  advocate  follows  a 
mg  tenure  on  both  the  federcl 
nd  state  benches:  U.S.  Court  of 
ppeals  (CA-6)  from  1966  to 
977;  U.S.  District  Court  (E.D. 
rich.)  from  1961  to  1966;  and 
ie  Circuit  Court  of  Wayne 
dunty,  Michigan  from  1954  to 
961.  In  other  areas  of 
ervice,  he  was  the  United  States 
^legate  to  the  Third  United 
'ations     Congress     on    the 


Prevention  of  Crime  and 
Treatment  of  Offenders  held  in 
Stockholm,  Sweden  in  1966,  a 
member  of  the  Board  of  the 
Federal  Judicial  Center  from 
1968  to  1973,  and  a  member  of 
several  committees  of  the 
Judicial  Conference  of  the  United 
States. 

He  received  an  A.B.  degree 
from  Fisk  Univeristy  in  1941  and 
an  LL.B.  from  Harvard  in  1948. 
During  World  War  II  he  rose  to  the 
rank  of  Captain  in  the  United 
States  Army.  His  career  has  been 
distinguished  by  the  receipt  of  12 
LL.D's  and  one  Lift.  D. 


PLAINTIFF  ALLEGES  THAT 

RECENT  APPROPRIATIONS 

MOOT  PAY  LITIGATION 

William  E.  Foley,  Director  of  the 
Administrative  Office,  on  July  25 
suggested  to  the  Court  of  Appeals 
for  the  D.C.  Circuit  that  a  recently 
enacted  appropriations  bill  for  the 
judicial  branch  has  mooted  the 
case  of  Foley  v.  Carter  (Nos.  80- 
1 548  and  80-1 551 )  to  the  benefit 
of  the  plaintiff.  This  suit  concerns 
section  101(c)  of  P.L  96-86. 
Section  101(c),  enacted  early  in 
FY  1 980,  provided  that  certain  top 
federal  officials  would  receive 
only  a  5.5  percent  salary  increase 
while  other  government  workers 
received  12.9  percent.  At  issue  is 
section's  101(c)'s  applicability  to 
the  judicial  branch. 

Plaintiff  Foley  was  granted 
summary  judgement  by  District 
Judge  John  Lewis  Smith,  Jr.  in 
March  (see  The  Third  Branch, 
April  1980,  page  1). 

The     recent     motion     and 
suggestion  of  mootness  followed 
the  signing  by  the  President  on 
July    8     of     P.L     96-304,    the 
Supplemental   Appropriations 
and  Rescission  Act  of  1980.  This 
act     appropriated,     inter    alia, 
supplementary    funds    for    this 
fiscal  yearforjudicialsalariesand 
expenses.  Mr.  Foley  maintains  in 
particular  that  it  funded  the  12.9 
percent     salary     increase 
retroactively  for  the  entire  fiscal 
year,  and  thus  must  be  viewed  as 
repealing    and   superseding   the 
earlier  limitation.  "To  the  extent 
that  it  was  thought  that  section 
1 01  (c)  would  apply  to  the  judicial 
branch,"  he  contends,  "Congress 

See  LITIGATION  p.  7 


SENIOR  STAFF  APPOINTMENTS  ANNOUNCED  BY 
ADMINISTRATIVE  OFFICE  DIRECTOR 


William  E.  Foley,  Director  of  the 
Administrative  Office,  has  this 
month  announced  major  appoint- 
ments to  senior  staff  positions. 

Effective  immediately,  Edward 
V.  Garabedian,  who  has  been 
with  the  Administrative  Office 
since  1947,  will  assume  the 
position  of  Assistant  Director.  He 
will  be  in  charge  of  the  Financial 
Management  Division  and  the 
Management  Review  Division, 
and  will  coordinate  all  activities  of 
the  Administrative  Office  relating 
to  court  reporters.  His  previous 
position  was  Chief  of  the 
Financial  Management  Division. 

John  E.  Allen,  who  became 
Director  of  the  Federal  Judicial 
Center's  Innovations  and 
Systems  Development  Division  in 
January  of  this  year,  is  scheduled 
to  join  the  Administrative  Office 
in  September  as  an  Assistant 
Director.  In  this  capacity  he  will 
supervise  the  activities  of  the 
Information  Systems  Division, 
the  Statistical  Analysis  and 
Reports  Division,  and  the 
Administrative  Services  Division. 
In  commenting  on  this  appoint- 
ment, Mr.  Foley  said,  "John 
Allen's  experience  in  the 
development  of  Courtran  and  his 
excellent  educational  background 
eminently  qualify  him  to  assume 
a  vital  role  in  the  work  being  done 
to  determine  how  the  Center- 
developed    computer   based 


projects  will  be  made  operational 
and  maintained  in  that  status 
by  the  Administrative  Office.  We 
look  forward  to  working  closely 
with  him  in  the  knowledge  that  he 
will  make  a  very  meaningful 
contribution." 

James  E.  Macklin,  Jr.,  formerly 
Assistant  Director,  Plans  and 
Program  Management,  will 
assume  the  position  of  Executive 
Assistant  Director  to  Mr.  Foley 
and  Deputy  Director  Joseph  F. 
Spaniol,  Jr.  Pursuant  to  this 
change,  which  is  effective 
immediately,  Mr.  Macklin  will 
retain  his  supervision  over  all  the 
program  divisions,  and,  in 
addition,  the  Personnel  Division 
will  report  directly  to  him,  as  will 
the  two  Assistant  Directors.  As 
they  have  in  the  past,  the  Office  of 
the  General  Counsel  and  the 
Office  on  Legislative  Affairs  will 
continue  to  report  directly  to  Mr. 
Macklin,  Mr.  Foley  and  Mr. 
Spaniol. 

As  to  Mr.  Allen,  A  Leo  Levin, 
Director  of  the  Federal  Judicial 
Center,  noted  the  great  loss  to  the 
Center,  but  added  that  "There  are 
benefits  to  the  federal  judicial 
system  in  John's  move,  which  I 
believe  strongly  outweigh  the 
loss  to  the  Center.  .  . .  The  Center 
is  working  closer  than  ever  with 
the  Administrative  Office,  and 
John's  appointment  will  go  far  to 
assure  that  this  mutual  coopera- 
tion continues."  Aft 


ABA    VOTES     ON    JUDICIAL     DISCIPLINE 


At  its  Annual  Meeting  in 
Honolulu  on  August  5  and  6,  the 
American  Bar  Association's 
House  of  Delegates  approved  a 
resolution  supporting  in  principle 
judicial  discipline  legislation 
which  provides  for  mechanisms 
for  removal  of  unfit  judges.  The 
resolution  also  supported  in 
principle  legislation  which 
creates    disciplinary    machinery 


short  of  removal.  The  measure 
was  passed  by  a  voice  vote, 
although  a  substantial  minority 
favored  the  handling  of 
complaints  of  judicial  misconduct 
through  existing  circuit  judicial 
councils  and  urged  deferral  of 
action  on  any  legislation  which 
would  create  new  disciplinary 
procedures.  Ilfi 


ABA  PRESIDENT  APPOINTS 

BLUE-RIBBON    TASK    FORCE 

ON  JUDICIAL  SALARIES 

American  Bar  Association 
president  Leonard  S.  Janofsky 
last  month  announced  the 
formation  of  a  blue-ribbon  task 
force  to  seek  improvements  in 
salaries  and  benefits  for  federal 
judges.  The  task  force  will  be 
chaired  by  Harold  R.  Tyler,  Jr.,  a 
former  Deputy  Attorney  General 
and  district  court  judge  (S.D. 
N.Y.).  Also  serving  on  the  panel 
will  be  former  Secretary  of 
Defense  Clark  Clifford,  attorney 
Gibson  Gayle  of  Fulbright  & 
Jaworski  in  Houston,  former 
Secretary  of  Housing  and  Urban 
Development  Carla  A.  Hills, 
chairman  of  the  board  and  chief 
executive  officer  of  du  Pont  Irving 
S.  Shapiro,  former  U.S.  Senator 
Joseph  D.Tydings  of  Maryland, 
and  Samuel  L.  Williams,  a 
member  of  the  Board  of 
Governors  of  the  State  Bar  of 
California. 

One  of  the  primary  aims  of  the 
task  force  will  be  congressional 
adoption  of  legislation  to  permit 
the  1980  Quadrennial  Com- 
mission on  Executive,  Legislative 
and  Judicial  Salaries  to  begin 
deliberations  on  July  1,  rather 
than  October  1,  so  as  to  have 
extra  months  to  conduct 
hearings,  make  studies  and  draft 
reports.  The  Commission  makes 
recommendations  to  the  Presi- 
dent on  salaries  for  senior 
personnel,  including  judges,  in  all 
three  branches  of  Government. 

Creation  of  the  task  force  is 

consistent   with   the  ABA's 

See  ABA  p.  7 
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INTERVIEW  from  p.  1 
Department    asking    us   to   seek 
certiorari.    This    request    comes 
through  the  appropriate  litigating 
division  of  the  six  divisions  into 
which  the  Department  of  Justice 
is  divided.  For  example,  recently 
we  considered  a  request  from  the 
Interior     Department     and     the 
Solicitor     of     the     Interior 
Department  came  over  to  talk  to 
us  about  it.  It  initially  had  been 
sent  through  the  Division  of  Land 
and  Natural  Resources.  Then  a 
recommendation  will  come  from 
the     appellate    section     of    the 
appropriate      litigating     division 
telling  us  whether  they  agree  or 
disagree    with    the    request   for 
authorization  for  certiorari.  The 
United  States  Attorney  who  has 
handled    the    case    and    other 
nterested     agencies     or    de- 
Dartments      may     also     submit 
'ecommendations. 

When  the  file,  which  now  has 
at  least  two  recommendations  in 
it— perhaps  consistent,   perhaps 
conflicting— is  sent  to  my  office  it 
s     given     to    one    of    the     13 
assistants    who    makes    a    legal 
analysis  of  it,   usually  at  some 
ength,     and     makes     a     rec- 
)mmendation    whether    cert- 
orari  should  be  sought.  One  of 
he  four  deputies  in  this  office, 
vhose  reviewing  responsibilities 
oughly  correspond  to  the  areas 
landled    by    the    six    litigating 
livisions  of  the   Department  of 
ustice,    then    reviews    the    file 
nd  usually  in  a  few  handwritten 
entences  gives   me   his  views. 
Vhen  the  file  comes  to  me,  I  do 
/hat  all   my  predecessors  have 
one;    I    personally    review    the 
ntire  matter  beginning  with  the 
rst  document  and  the  first  level 
^commendation. 
All     of     this     is     done     in 
Dnsultation    with    the    affected 
overnmental     agency    or 
<ecutive  department.  By  that  I 
iean  the  litigating  division  of  the 
JStice    Department    will    have 
)oken    with    the    office   of  the 
Jneral  counsel  or  solicitor  of  the 
jpartment  or  agency  during  the 
)urse     of     preparing     its 
commendation,  particularly  if  it 


disagrees  with  it  or  if  it  requires 
further    information    about    the 
litigation.    My  assistant,   by  the 
same   token,   will   communicate 
with  the    litigating   division    and 
the     affected     governmental 
agency     in     preparing    the 
recommendation,  and  my  Deputy 
might  do  the  same.  In  the  course 
of  this,  one  of  the  persons  from 
the     affected     governmental 
agency     might     request     a 
conference    with    the    Solicitor 
General.    That's    also    com- 
municated to  me.  So  I  may  also 
have     a     conference    with    the 
principal  legal  officer  of  the  client 
agency  and  sometimes  with  the 
head  of  the  agency.  I  recall,  for 
example,  that  when  Joe  Califano 
headed  HEW,  he  used  to  come 
over  and  argue  some  of  his  own 
certiorari    requests   to   me,    and 
some  of  the  other  cabinet  officers 
and  agency  heads  have  done  and 
continue    to    do   the   same.    So, 
procedurally  that's  the  way  the 
matter  comes  to  me. 

The  next  part  of  your  question  is 
whether  I  have  any  self-imposed 
limits  on  the  number  of  cases  I 
submit  for  review.  Yes,  but  not 
as    rigidly    as    the    "yes"    might 
sound.  I  know,  for  example,  that 
the  Supreme  Court  can  only  hear 
about  250  cases  a  year  in  plenary 
fashion.  Last  year,  for  example, 
168  cases  were  argued  on  the 
merits  before  the  Supreme  Court 
and  67  other  cases  were  decided 
on     the     merits     without     oral 
argument.  That  is  a  total  of  235 
cases,     and    that    is    the    total 
number  the  Court  can  possibly 
hear  because  it  is  working  right 
up  to  what  appears  to  be  the  limit 
of  its  capacity.  I  think  very  few 
people  really  know  how  hard  the 
Supreme  Court  does  work.  So,  I 
have  to  be  aware  of  the  fact  that 
when  I  am  asked  to  seek  certiorari 
there  is  a  limit  to  the  number  of 
cases  that  the  Supreme  Court  can 
hear.  I  have  to  ask  myself,  "Is  this 
one  of  the  250  most  important 
cases  that  the  Supreme  Court  will 
be  asked  to  hear  this  year?" 

Last  year,  for  example,  the 
Supreme  Court  entertained 
3,715  petitions  for  certiorari.  We 


submitted  only  68  petitions  for 
certiorari    out    of    that    number. 
Some  evidence  of  the  care  with 
which  we  make  our  selection  is 
realized  when  you  learn  that  72% 
of  ours  were  granted  while  only 
6%  of  the  total  3,715  petitions 
were  granted.  This  means  that  we 
were    very    selective    and    very 
careful.    This    process    of    self- 
selection    benefits   the   Govern- 
ment   as    well    as    the    Court, 
because  we  are  in  a  position  to 
question  closely  those  within  the 
Government      requesting     cert- 
iorari.    This     enables     us     to 
ascertain  the  true  significance  of 
the     case    to    Government 
programs    or    interests.    So   the 
response    to    this    question    is 
"yes,"    there    are    self-imposed 
limits— the     realization     of    the 
capacity  of  the  Supreme  Court. 
But  if  we  think  a  case  should  go, 
even    if    it    would    burden    the 
Supreme  Court,  I  have  a  duty  still 
to  send  it  along. 

The    next   question   seems   to 
imply  that  administration  policy 
may     cause     me     to     make 
affirmative     decisions     to    seek 
review,  and  I'll  address  that.  But  I 
will  suggest  that  administration 
policy   usually  works  the  other 
way.    For    example,    an    agency 
might  lose  a  case  in  the  Court  of 
Appeals— and    it    would    be    an 
important  case  or  it  wouldn't  have 
been    taken    to    the    Court    of 
Appeals.    Nevertheless,    the 
agency  might  decide  that  it  can 
accommodate  the  loss;  that  it  can 
live  with  the  precedent.  I  might  be 
advised  after  we've  considered 
and    made    an    adequate    legal 
analysis     of     it     whether     the 
Congress  might  take  some  action 
to    change    the    law    that    was 
implicated     in     the     Court    of 
Appeals'  review.  The  agency  just 
mightdecideitcan"livewith"the 
decision  or  that  it  would  prefer  to 
wait  for  a  better  factual  case,  a 
case  that  has  a  more  favorable 
factual  setting  for  our  purposes. 
To  this  extent,  again,  administra- 
tion policy  would  influence  this. 
Regarding     affirmative     deci- 
sions to  review,  I  don't  recall  a 
See  INTERVIEW  p.  4 


INTERVIEW  from  p.  3 
single  case  during  thethree years 
I  have  been  here  in  which  the 
administration  has  said,  "We 
want  you  to  take  this  case  to  the 
Supreme  Court."  There  have 
been  cases  where  agency  heads 
have  been  very  eager  and  very 
active  in  impressing  me  with  the 
urgency  of  their  requests,  but  the 
persons  who  could  tell  me  to  act 
in  a  particular  way  are  the 
Attorney  General  or  the 
President,  and  in  no  case  since 
I've  been  here  has  either  done  so. 


have  personal  reservations 
about  the  position  of  the 
Government.  How  do  you 
handle  such  situations? 

I  take  it  this  question  doesn't 
inquire  whether  I  have  legal 
reservations  but  whether  I 
disagree  with  the  policy  that  is 
implicit  in  it.  Clearly,  if  I  think  a 
case  is  legally  wrong  I'm  going  to 
be  reluctant  to  take  it  to  the 
Supreme  Court.  But  there  may  be 
policy  differences,  and  if  I  had 
personal  reservations  that  were 
so  strong  that  I  couldn't  urge  what 


"...72%  [our  petitions  for  certiorari]  were  granted while  only  6%  of  the 
total  3,71 5  petitions  were  granted. 


We're  certainly  not  insensitive 
to  the  wishes  of  the  client  agency. 
As  a  matter  of  fact,  to  the  extent 
that  we  can  make  a  distinction 
between  policy  and  law,  we 
believe  that  the  client  agency  has 
the  right  to  set  its  own  policy,  and 
my  responsibility  is  to  see  that  the 
legal  analysis  is  proper.  I  would 
stand  up  against  a  client  agency 
only  if  I  thought  the  case  didn't 
belong  in  the  Supreme  Court  as  a 
matter  of  law,  if  the  legal  position 
was  incorrect  or  if  the  holding 
might  be  injurious  to  another 
agency.  Sometimes  an  agency, 
for  example,  might  seek  an 
interpretation  of  a  law  that 
applies  to  many  other  agencies, 
and  the  interpretation  that  it 
seeks  might  be  favorable  to  it  in 
the  context  in  which  it  arises,  but 
a  ruling  in  its  favor  might  be 
harmful  to  or  even  disastrous  for 
other  agencies.  For  example,  a 
pervasive  statute  like  the 
Administrative  Procedure  Act  or 
the  Freedom  of  Information  Act 
might  impact  on  an  agency  in  a 
particular  way  where  it  would 
want  a  particular  interpretation 
urged  upon  the  Court.  But  that 
interpretation  might  hurt  a 
number  of  other  agencies.  In  such 
a  situation,  of  course,  we  have  to 
be  sensitive  to  the  overall 
governmental  position  as  well  as 
to  that  of  a  particular  agency. 

There  may  be  occasions  when 
a  decision  to  petition  for 
certiorari   is  indicated   but  you 


was  a  respectable  legal  position 
of  the  Government,  I  wouldn't 
personally  argue  it  because  I 
couldn't  give  it  my  full  support 
and  enthusiasm.  But  I  would  not 
for  that  reason  prevent  the 
Government's  position  from 
being  presented  to  the  Court. 
Frequently  I  am  called  on  to  urge 
the  Court  to  uphold  a  statute 
that  I  might  not  have  voted  for  had 
I  been  a  member  of  the  Congress. 
But  only  if  I  found  it  personall\ 
offensive  to  the  point  that  I 
couldn't  give  my  full  support  to 
the  legal  authority  of  Congress  to 
enact  it  would  I  take  myself  out  of 
the  case.  That  doesn't  happen 
that  often. 

There  has  been  some 
attention  given  recently  to  the 
possibility  that  relations 
between  the  Department  of 
Justice  and  the  federal  agencies 
it  represents  are  not  always 
amicable.  This  has  given  rise  to 
an  examination  of  the  extent  to 
which  agencies  should  have  the 
authority  to  conduct  their  own 
litigation.  What  are  your 
thoughts  on  this  subject 
generally  and,  specifically,  how 
would  you  describe  the 
relationship  between  the  office 
of  the  Solicitor  General  and  the 
agencies  it  represents? 

I  think  our  relationships  are 
good.  We  certainly  have  great 
respect  for  the  principal  legal 
officers  of  the  several  agencies 
whom  we  represent.  They  make  it 


possible  for  us  to  do  our  work.  We 
just  couldn't  do  our  work  without 
their  cooperation  and  so  we  seek 
their  cooperation  and  try  to 
cultivate  the  best  possible 
relationship.  For  example,  if  we 
are  going  to  take  a  case  to  the 
Supreme  Court,  the  first  draft  of 
the  brief  usually  emanates  from 
the  client  agency.  Without  that, 
we  just  couldn't  meet  the 
workload  that  we  have. 

We  depend  on  the  principal 
legal  officers  of  the  client 
agencies  and  we  have  a  great 
respect  for  them.  Sometimes  we 
differ  with  them,  but  that  is 
inevitable.  I  mentioned  earlier 
that  one  of  the  advantages  of 
having  the  Solicitor  General 
decide  whether  appeals  will  be 
taken  is  to  give  some  overall  unity 
to  Government  appellate 
litigation  policy.  If  every  agency 
could  take  its  own  cases,  the 
Government  would  often  be 
working  at  cross  purposes. 

The  federal  appellate 
caseload,  though  it  has  not 
received  as  much  public 
attention  as  the  trial  court 
caseload,  continues  to  rise 
dramatically.  In  fact  it  has  risen 
much  faster  than  the  trial 
caseload.  Does  this  rise  affect 
the  quality  of  the  work  of  the 
appellate  courts? 

I  think  it  has  to.  How  seriously  it 
affects  it  I  don't  know.  As  you  well 
are  aware,  the  several  circuits 
have  devised  various  plans  to 
meet  this  challenge  of  the 
threatening  caseload  or  the  heavy 
caseload  that's  already  arrived.  I 
have  some  considerable 
concerns  about  some  of  the 
measures  that  have  been  taken.  I 
think  the  greatest  danger  is 
presented  by  the  possibility  of  the 
bureaucratic  disposition  of 
appeals.  If  supporting  personnel 
should  be  permitted  to  participate 
in  the  decisional  process,  I  would 
be  very  much  concerned.  I  think 
the  increased  number  of  law 
clerks  makes  it  imperative  that 
the  judges  very  carefully  reserve 
for  themselves  alone  the 
decisional  process. 

See  INTERVIEW  p.  5 
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In  a  speech  you  gave  at  the 
Fordham  University  Law  School 
last  November  on  the  occasion 
of  your  acceptance  of  the 
"Fordham  Stein  Award",  you 
suggested  a  unique  approach  to 
the  problem  of  keeping 
experienced  judges  on  the 
bench.  Since  then,  several  more 
judges  have  resigned  which 
would  seem  to  reinforce  your 
stand  that  something  should  be 
done  to  keep  qualified  judges  on 
the  bench.  Would  you  comment 
on  that? 

I     suppose     the     two     most 
conspicuous    resignations   since 
that  time  are  the  resignations  of 
Judge  Shirley  Hufstedler  to  head 
the  Department  of  Education  and 
the   resignation  of  Judge  Philip 
7one  from  the  Seventh  Circuit  to 
return  to  practice.  I  suggested  in 
those   remarks  that  the  federal 
jovernment    should    consider 
borrowing    from    the    academic 
world  the  practice  of  a  sabbatical 
eave.  Just  as  academicians  need 
3  breath  of  fresh  air  after  several 
/ears    of    hard    work    teaching, 
udges  would  also  benefit  from  a 
;hange  of  scenery  by  acquiring 
resh  enthusiasm  during  a  leave 
)f  absence  in  which  they  could 
echarge     their     intellectual 
)atteries.  The  state  of  Oregon  has 
experimented   with   this  and  its 
)hief  Justice   and   others   have 
>enefitted   from   it.   I   think  their 
experience     is     well     worth 
nonitoring. 

I'm  particularly  concerned 
vhen  I  look  at  the  age  of  some  of 
he  new  judges  who  are  coming 
n  under  the  Omnibus  Bill.  For 
sxample,  a  recent  addition  to  the 
ourt  on  which  I  sat,  the  Sixth 
Circuit,  can't  retire  until  the  year 
003,  and  I'm  not  even  sure  that 
ear  will  ever  arrive!  The  same 
hing  is  true  of  a  recent  addition  to 
be  Court  of  Appeals  for  the 
►  istrict  of  Columbia— a  very 
alented  person,  Harry  Edwards, 
/ho  was  a  professor  at  the 
diversity  of  Michigan  Law 
chool,  I  would  guess  he  won't  be 
ble  to  retire  until  he  is  65  and 
lat's   going   to   be   in   the  year 


2005.  I  would  think  over  the 
course  of  that  time  a  person  with 
his  energy  and  his  catholicity  of 
interests  would  find  it  very 
agreeable  to  be  able  to  take  a 
sabbatical  leave  to  do  something 
else,  perhaps  in  the  middle  of  the 
25  years  he  has  to  serve  before 
retirement,  or  maybe  after  seven 
or  eight  years.  I  think  that's  going 
to  be  true  in  the  case  of  many 
judges  and  I  think  that  a  proposal 
to  meet  this  problem  is  well  worth 
a  good  look. 

About  all  a  judge  can  do  now 
without    resigning     his    com- 
mission is  to  work  in  the  Federal 
Judicial     Center     or     in     the 
Administrative  Office.  There  are 
many  other  things  he  can't  do,  but 
there   are  some  precedents  for 
other    activity.    Justice   Jackson 
went    to    Nuremberg    and    Chief 
Justice     Warren      headed     the 
inquiry     into    the     Kennedy 
assassination.  Both  of  these  were 
Second  Branch  functions  by  Third 
Branch  people.  I  recognize  that 
there  may  be  some  constitutional 
problems     to     overcome.     My 
remarks  were  just  meant  todirect 
the  attention   of  the  profession 
and     the     Government    to    the 
phenomenon  of  losing  fine  judges 
and   suggesting   one  thing  that 
might  be  done  to  retain  them. 

There  have  been  several 
proposals  recently,  such  as  S. 
1873,  to  discipline  federal 
judges  through  procedures 
other  than  impeachment.  What 
are  your  views  on  such 
legislation? 

I  sit  on  a  standing  committee  of 
the  American  Bar  Association 
that  is  addressing  that  very 
question.  I  am  known  on  that 
committee  as  an  outspoken 
opponent  of  measures  to 
discipline  federal  judges  through 
procedures  other  than  im- 
peachment. 

I'm  not  satisfied  that  the  case 
has  been  made  for  the 
seriousness  of  the  problem.  I've 
known  a  number  of  judges  in  the 
23  years  during  which  I  sat  on  the 
bench.  I've  know  only  one  or  two 
instances  in  all  that  time, 
particularly     in     the    federal 


judiciary,     of     a     judge     whose 
conduct   might    have   warranted 
interference    by    someone    else. 
One    happened    in    our     [Sixth] 
Circuit  and  we  handled  it  in  our 
Judicial     Council     without     any 
public  scandal  and  we  were  able 
to  make  a  respectable  resolution 
of  the  problem.  The  public  was 
served  by  the  judge's  retirement, 
and  the  [the  public]  was  not    dis- 
served by  bringing  the  court  into 
public    ridicule    by    adopting    a 
proceeding    which    might    have 
encouraged  challenges  to  every 
judge's  capacity  to  sit  in  any  case. 
I    think    there    may    be    some 
serious  constitutional  problems, 
too.   I   recognize  that  there  are 
arguments  on  the  other  side,  but 
you     have    asked     me    for    my 
personal     views    and    I     would 
suggest   that  perhaps  the  case 
hasn't     been     made    for     its 
necessity.  If  the  case  has  been 


"/  have  to  ask  myself.  'Is  this  one  of  the 
250  most  important  cases  that  the 
Supreme  Court  will  be  asked  to  hear  this 
wear?'  " 


made,  I  think  we  should  proceed 
with  great  caution  and  should 
utilize  the  function  of  the  Judicial 
Council  and  some  of  the  ideas 
that  have  emanated  from  the 
Ninth  Circuit  like  Chief  Judge 
Browning's  very  comprehensive 
program  to  handle  the  problem  of 
the  difficult  judge  in  his  circuit. 
Other  circuits  have  been  equally 
thoughtful  in  devising  programs. lift 


A  Review: 
SPECIAL  COURTS  OF  THE  UNITED  STATES 


On  June  2,  1980,  the  oldest 
court  in  the  nation  with 
jurisdiction  over  a  special  subject 
matter,  the  United  States  Court 
of  Claims,  met  en  banc  to 
commemorate  the  125th 
anniversary  of  its  creation.  This 
court — like  the  Customs  Court, 
the  Court  of  Customs  and  Patent 
Appeals,  the  Tax  Court  and  the 
United  States  Court  of  Military 
Appeals — is  a  special  court 
composed  of  judges  that  sit  only 
on  that  court  and  hear  cases 
related  to  a  particular  subject 
matter;  in  this  case,  claims 
against  the  United  States. 

An  earlier  special  court  was 
unsuccessful  and  existed  for  only 
a  short  time.  The  Commerce 
Court,  with  jurisdiction  to  review 
decisions  of  the  Interstate 
Commerce  Commission,  was 
established  in  1910  and 
abolished  in  1913  amid  great 
controversy. 

But  in  addition  to  the  Court  of 
Claims  and  other  permanent 
special  courts  there  exists  today  a 
number  of  other  special  courts. 
These  courts  hear  disputes 
relating  to  particular  subject 
matters  but  are  composed  of 
regular  district  and  appellate 
court  judges  who  sit  on  these 
courts  in  addition  to  the  courts  to 
which  they  were  appointed.  The 
most  visible  of  these  is  the 
Temporary  Emergency  Court  of 
Appeals  (TECA).  At  present  TECA 
deals  only  with  energy  matters.  It 
was  originally  established  in 
1971  by  the  Economic  Stabiliza- 
tion Act  of  1970  (a  predecessor 
court  was  abolished  in  1953)  to 
hear  appeals  arising  from  the 
wage  and  price  controls  instituted 
in  1971.  Since  its  creation, 
however,  the  Economic 
Stabilization  Act  has  been 
repealed  except  that  those 
provisions  of  the  Act  creating 
TECA  have  been  incorporated 
into  the  Emergency  Petroleum 
Allocation  Act  (1  5  U.S.C.  §751 ,  et 
seq.)  (EPAA)  and  TECA's 
jurisdiction    is    limited    to   cases 


arising  under  the  EPAA,  the 
Emergency  Natural   Gas  Act  of 

1977  (15  U.S.C.  §717,  note)  and 
the  Energy  Policy  and  Conserva- 
tion Act  of  1975  (Pub.  L.  No.  94- 
163,  89  Stat.  871  (1975)). 

According  to  the  1979  Annual 
Report  of  the  Administrative 
Office,  the  workload  of  TECA 
increased  45.7  percent  in  1979, 
from  35  cases  in  1978  to  51  in 
1979,  while  disposition  of  cases 
more  than  doubled,  from  17  in 

1 978  to  44  in  1  979.  Because  the 
cases  involve  energy  matters  they 
tend  to  be  complex  and  involve  a 
great  deal  of  money.  For  example, 
the  Supreme  Court  on  May  12, 
1 980  let  stand  a  decision  in  Mob/1 
OH  Co.  v.  Department  of  Energy, 
610  F.2d  796  (TECA  1980),  cert. 

denied,    446    U.S.   ,    that, 

according  to  the  Department  of 
Energy,  permits  oil  refiners  to 
raise  gasoline  prices  to  recoveras 
much  as  $17  billion  for  lost 
income  as  a  result  of  price 
ceilings  that  the  appellate  court 
held  were  not  properly  fixed. 

The  Chief  Justice  is  em- 
powered both  to  appoint 
individuals  to  the  Court  and  to  set 
the  number  of  judges  that  sit 
thereon.  The  Court  currently 
consists  of  Chief  Judge  Edward  A. 
Tamm  and  18  other  circuit  and 
district  court  judges.  A  panel  of 
three  judges  may  hear  a  case. 

Another  special  court  is  the  Rail 
Reorganization  Court,  sometimes 
referred  to  as  the  "Special 
Court".  That  Court  was  created  by 
the  Rail  Reorganization  Act  of 
1 973  (45  U.S.C.  §71 9)  primarily  to 
determine  the  value  of  properties 
transferred  by  seven  principal 
bankrupt  railroads  and  other 
transferors  in  the  Northeast  and 
Midwest  regions.  The  amounts 
claimed  by  the  transferors  are  in 
the  billions  of  dollars. 
Proceedings  to  deal  with  those 
claims  must,  therefore,  be 
conducted  in  several  stages.  The 
procedure  to  be  followed  was 
reported  in  Matter  of  Valuation 
Proceedings,     Regional    Rail 


Reorganization  Act  of  1973,  445 
F.  Supp.  994  (Special  Court  - 
Regional  Rail  Reorganization  Act, 
1977).  Judges  of  the  Court  are 
appointed  by  the  Judicial  Panel 
on  Multidistrict  Litigation,  a 
special  court  in  its  own  right.  The 
Rail  Reorganization  Court 
presently  consists  of  Presiding 
Judge  Henry  J.  Friendly  (CA-2), 
and  Judges  John  M.  Wisdom 
(CA-5)  and  Roszel  C.  Thomsen 
(D.Md.). 

The  United  States  Foreign 
Intelligence  Surveillance  Court 
and  the  United  States  Foreign 
Intelligence  Surveillance  Court  of 
Review  were  created  by  the  U.S. 
Foreign  Intelligence  Surveillance 
Act  of  1  978  (50  U.S.C.  §  1 801 ,  et 
seq.).  The  Surveillance  Court 
considers  Justice  Department 
requests  for  electronic  surveil- 
lance in  cases  involving  foreign 
matters.  Denials  of  surveillance 
applications  are  considered  by 
the  Surveillance  Court  of  Review. 
The  composition  of  these  courts 
was  announced  in  The  Third 
Branch,  May  1979,  p.  7.  There 
has  been  one  change,  however. 
The  Chief  Justice  on  May  17, 
1980  named  Judge  William 
O'Kelley  (N.D.  Ga.)  to  succeed 
Judge  Thomas  J.  MacBride  (E.D. 
Ca.)  whose  term  on  the 
Surveillance  Court  has  expired. 

In  addition  there  have  been  in 
recent  years  a  number  of 
proposals  for  more  special  courts. 
The  Federal  Water  Pollution 
Control  Act  of  1972  directed  the 
President  to  study  the  feasibility 
of  an  Enviromental  Court  (Pub.  L. 
iNlo.  92-500,  86  Stat.  816).  And, 
there  has  been  a  proposal  to 
create  a  Science  Court  that 
would  adjudicate  only  matters  of 
a  scientific  or  technical  nature. 
There  are  no  present  plans  for 
implementing  either  of  these 
courts. 

Such  proposals  of  course  are 
not  new.  In  addition  to  the  defunct 
Commerce  Court,  others  have 
been  proposed  through  the  years. 
Special  courts  such  as  a  Court  of 
Indian    Claims    and    a    Court  of 

See  COURTS  p.  7 
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upport  for  federal  judges  in 
tending  salary  litigation.  In  the 
wo  consolidated  cases  now  in 
he  briefing  stage  at  the  Supreme 
:ourt.  Will  v.  United  States,  Nos. 
9-983     and     79-1689,     the 
association's   Standing  Com- 
littee  on  Judicial  Selection, 
enure   and   Compensation  will 
oon  by  filing  an  amicus  curiae 
rief  on  the  side  of  judges  who  are 
hallenging  the  constitutionality 
f  pay  freezes  for  fiscal  years 
976  through  1979.  It  will  deal 
articularly    with    the    issue    of 
rhether    the   judges    must 
amonstrate  that  the  pay  freezes 
ere  discriminatory  attacks  with 
le  designed  purpose  or  effect  of 
ndermining     judicial     in- 
spendence.    This    has   been    a 
ajor  argument  advanced  by  the 
overnment.    Under    ABA 
jidelines,  amicus  curiae  briefs 
e  authorized  by  the  Board  of 
overnors  only  "sparingly",  and 
lly  when   they  will   make  a 
lignificant   contribution  to  the 
(termination    of    the    issue    or 
sues  involved." 

For  related  stories  on  federal 
dges'  salary  litigation,  see  page 
ie  of  the  February  through  July, 
'80  issues  of  The  Third BranchM 
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rivate  Land  Claims  are 
scussed  in  Rightmore,  "Special 
aderal  Courts",  13  III.  L  Rev.  15 
918).  For  a  time  there  was  a 
hickasaw  Indian  Court  (see  Ex 
arte  Bakelite  Corp.,  279  U.S. 
38  (1929))  and  an  Indian 
aservation  Court  (see  United 
fares  v.  Clapox,  35  F.  575  (D. 
re.  1888)).  A  special  labor  court 
as  been  proposed  as  well  as  a 
ade  court,  a  patent  court,  a  court 
f  tax  appeals,  and  an 
iministrative  appellate  court.  It 
js  been  speculated  that  the 
ason  none  of  these  proposed 
>urts  has  been  adopted  is  the 
story  of  the  unsuccessful 
Dmmerce  Court  (see  Wright, 
iller  &  Cooper,  Federal  Practice 
id  Procedure;  Jurisdiction 
!508  (1975).  l¥l 


U.S.  MARSHALS  SERVICE 
RECEIVES  SUPPLEMENTAL 
APPROPRIA  TION 

The  Justice  Department  has 
announced  that  a  supplemental 
appropriation  has  been  enacted 
for  the  United  States  Marshals 
Service  (USMS)  that  obviates  the 
necessity  for  the  severe  cost 
cutting  initiatives  announced 
earlier. 

The  USMS  will  continue  the 
service  of  private  process, 
overtime,  WAE/guard  employ- 
ment and  out-of-district  special 
assignments.  The  termination  of 
these  services,  originally 
scheduled  to  begin  June  25,  will 
no  longer  be  necessary  to  meet 
the  funding  emergency.  The 
Justice  Department  indicates, 
however,  that  the  USMS  will 
have  to  maintain  travel  and 
mileage  limitations  and  monitor 
all  operations  very  closely  during 
the  remainder  of  this  fiscal  year 
and  next  year  (FY  1981)  as  well. 
A  packet  of  materials  from  the 
Justice  Department  explaining 
the  problem  has  been  distributed 


Dealing  with  Incompe- 
tent Counsel  -  The  Trial  Judge's 
Role.  W.  W.  Schwarzer.  93  Harv. 
L.  Rev.  633-69(1980). 

Judges  of  the  United  States. 
Bicentennial  Committee  of  the 
Judicial  Conference  of  the  United 
States.  GPO,  1978. 

The  Judicial  Ten:  America's 
Greatest  Judges.  Bernard 
Schwartz.  1979  S.  III.  U.L.J.  405- 
448. 

Making  Legal  Language 
Understandable:  a  Psycho- 
linguistic  Study  of  Jury  Instruc- 
tions. Robert  P.  Charrow  and 
Veda  R.  Charrow.  79  Colum.  L. 
Rev.  1306-1375(1979). 

On  Judicial  Opinions  Con- 
sidered as  One  of  the  Fine  Arts: 
The  Coen  Lecture.  Irving 
Younger.  51  U.  Colo.  L  Rev.  341- 


by  the  Administrative  Office  to  all 
District  Court  Judges,  Bankruptcy 
Judges  and  Clerks  of  District  and 
Bankruptcy  Courts,  lift 
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has  now,  with  the  concurrence  of 

the    President,    reversed   itself." 

Plaintiff     seeks     to     have     the 

judgment  below  vacated  and  the 

case  remanded  with  direction  to 

dismiss. 

While  the  above  motion  is 
pending,  Mr.  Foley  has  also  asked 
the  D.C.  Circuit  to  remand  the 
record  for  the  sole  purpose  of 
authorizing  the  district  court  to 
entertain  a  motion  to  deposit  the 
sums  appropriated  to  pay  the  1 2.9 
percent  increase  into  an  interest- 
bearing  account.  Judge  Smith 
denied  a  similar  motion  last  April, 
but  plaintiff  seeks  to  renew  the 
request  because  of  the  change  in 
circumstances  he  alleges  was 
occasioned  by  the  passage  of  P  L 
96-304. 

The  President's  responses  to 
these  motions  have  not  yet  been 
filed.  IT! 


54(1980). 

Some  Problems  of  Discovery  in 
an  Adversary  System.  David  L 
Shapiro.  63  Minn.  L.  Rev.  1055- 
1100(1979). 

Speedy  Trial  Rights  in 
Application.  Gregory  P.N.  Joseph. 
XLVIII  Fordham  L  Rev.  611-56 
(1980). 

Trial  by  Television:  Are  We  at 
the  Point  of  No  Return?  George 
Gerbner.  63  Jud.  416-26  (1980). 

PRESENTENCE  REPORT— 
AN  UPDATE 

Following  up  on  the  announce- 
ment in  last  month's  The  Third 
Branch,  please  note  that  reprints 
of  Due  Process  at  Sentencing:  An 
Empirical  and  Legal  Analysis 
of  the  Disclosure  of  Presentence 
Reports  in  Federal  Courts,  93 
Harv.  L  Rev.  1613  (1980),  are 
now  available  to  any  interested 
person  through  the  Center's 
Information  Services  Office 
(202/FTS-633-6365)  rather  than 
through  the  Research  Divisional 
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NOMINATION 

Norman  P.  Ramsey,  U.S.  District 
Judge,  D.  MD,  July  25. 

APPOINTMENTS 

Samuel  J.  Ervin,  III,  U.S.  Circuit 

Judge,  CA-4,  May  30. 
S.  Arthur  Spiegel,  U.S.  District 

Judge,  S.D.  OH,  June  5. 
E.B.    Haltom,    Jr.,    U.S.    District 

Judge,  N.D.  AL,  June  6. 
Robert    B.    Propst,    U.S.    District 

Judge,  N.D.  AL,  June  6 
George  W.  White,  U.S.  District 

Judge,  N.D.  OH,  June  6. 
Milton    I.    Shadur,    U.S.    District 

Judge,  N.D.  IL,  June  24. 
Justin   L.   Quackenbush,   U.S. 

District  Judge,  E.D.  WA,  June 

27. 
Robert  P.  Aguilar,   U.S.   District 

Judge,  N.D.  CA,  June  30. 
G.    Wix    Unthank,    U.S.    District 

Judge,  E.D.  KY,  June  30. 
Jerre    S.   Williams,    U.S.   Circuit 

Judge,  CA-5,  July  2. 
William  C.  Canby,  Jr.,  U.S.  Circuit 

Judge,  CA-9,  July  3. 
U.W.  Clemon,  U.S.  District  Judge, 

N.D.  AL,  July  3. 
Norma  H.  Johnson,  U.S.  District 

Judge,  D.  DC,  July  8. 
Marilyn    H.    Patel,    U.S.    District 

Judge,  N.D.  CA,  July  11. 

DEATH 

William   0.    Mehrtens,   U.S. 
District  Judge,  S.D.  FL,  July  1 6. 


ANALYSIS  OF  DISCOVERY 
PROBLEMS  PUBLISHED 

Discovery  Problems  in 
Civil  Cases  is  a  recently 
published  Judicial  Center 
report  by  former  FJC  Deputy 
Director  Joseph  L.  Ebersole 
and  Professor  Barlow  Burke 
of  American  University  Law 
School. 

The  authors  surveyed 
attorneys  to  learn  of  cases 
the  attorneys  thought 
presented  particular  pro- 
blems, either  of  resistance  to 
discovery  or  of  over- 
discovery.  Based  on  in- 
tensive case  studies  of  23 
litigations  so  identified,  the 
authors  discuss  a  range  of 
factors  associated  with 
discovery  problems,  in- 
cluding relationships  both 
among  parties  and  at- 
torneys, characteristics  of 
the  case,  rules  of  court  and 
judicial  procedures.  The 
authors  then  recommend 
several  steps  that  might  be 
taken  to  ameliorate  dis- 
covery problems. 

Copies  of  the  report  are 
available  by  writing  the 
Center's  Information  Ser- 
vices Office,  (1520  H  Street, 
N.W.,  Washington,  D.C. 
20005)  or  calling  at  202- 
633-6365  (also  FTS). 


calendar 

Aug.  20-22  Seminar  for  Bank- 
ruptcy Judges;  St.  Petersburg, 
FL 

Aug.  25-26  Judicial  Conference 
Committee  on  the  Budget; 
Carmel,  CA. 

Aug.  25-27  Workshop  for  Chief 
Deputy  Clerks  of  Bankruptcy 
Courts;  Reno,  NV. 

August  25-27  Advanced  Seminar 
for  Full-Time  Magistrates;  St. 
Petersburg,  FL. 

Aug.  25-28  Seminar  for  Part- 
Time  Magistrates;  St.  Peters- 
burg, FL. 

Sept.  4-5  Third  Circuit  Judicial 
Conference;  Wilmington,  DE. 

Sept.  8-10  Advanced  Instruction- 
al Technology  Workshop; 
Louisville,  KY. 

Sept.  15-17  Workshop  for  Chief 
Deputy  Clerks  of  Bankruptcy 
Courts;  Louisville,  KY. 

Sept.  22-23  King  Committee 
Seminar;  Washington,  DC 


CA-7  SEEKS  LIBRARIAN 

The  Seventh  Circuit  has  an 
opening  for  the  position  of  Circuit 
Librarian.  For  application 
information,  contact  Circuit 
Executive  Collins  T.  Fitzpatrick  at 
(312)  435-5803  or  FTS  387- 
5803. 


THE  THIRD  BRANCH 

Vol.  12  No.  8        AUGUST  1980 

ISSN  0040-61  20 


FIRST  CLASS  MAM 


THE  FEDERAL  JUDICIAL  CENTER 

DOLLEY  MADISON  HOUSE 

1520  H  STREET,  N.W. 

WASHINGTON,  DC.  20005 

OFFICIAL  BUSINESS 


•U.S.  GOVERNMENT  PRINTING  OFFICE  IS 


POSTAGE  AND  FEES  PAID 
UNITED  STATES  COURTS 


X/L.S.  lib./6-78 


Librarian,  College  of  Law 
University  of  Illinois 
Champaign,  IL  61820 


M 


{ 


flfi  lhelhird  Branch  m 


Bulletin  of  the  Federal  Courts 


VOL.  12  No.  9 


UNMJiy  Uf  Mmm 

e  U.S.  Courts  and  the  Federal  Ju 


Published  by  the  Administrative  Office  of  the 

Dolley  Madison  House,  1520  H  Street^N^,  Washington    D 


idicial  Center 
■C. 20005 


SEPTEMBER,  1980 


Legislative  Update 

JUDICIAL  DISCIPLINE,  FAIR 
CONSIDERED 

Over   the    summer,    Congress 
worked    on    a    number    of    bills 
touching    on    the    work    of    the 
federal     courts,     although     it 
remains    impossible    to    predict 
what  measures  will  pass  in  the 
short  time  remaining  in  the  96th 
Congress.    This    Session     is 
scheduled  to  adjourn  on  October 
4,  but  leaders  in  both  the  House 
and  Senate  have  stated  that  they 
feel  Congress  will  have  to  return 
for    a    post    election    session    in 
November.  The  report  below  is 
current  as  of  the  end  of  August. 
Judicial  Discipline.  AttheABA 
Annual   Meeting   in  Hawaii  last 
month,     a     large    amount    of 
discussion   revolved  around  the 
issue  of  judicial  discipline,  and 
resulted  in  votes  by  the  House  of 
Delegates     favoring     new 
statutorily  authorized  disciplinary 
procedures    in    lieu    of    reliance 
jpon  the  existing  mechanisms  of 
he  circuit  judicial  councils  (see 
rhe  Third  Branch,  August  1980 
).  2). 

_  Subsequent  to  that  meeting, 
Congressman  Robert  W. 
Castenmeier  (D-Wis.)  introduced 
n  the  House  on  August  20  a  new 
liscipline  bill,  H.R.  7974.  Similar 
n  many  respects  to  his  previous 
ill  (H.R.  6330),  the  new  measure 
•ould  create  a  three-tiered 
Bview  process,  starting  with  the 
hief  judge  of  the  circuit  in 
uestion,  followed  by  a 
ommittee  of  equal  numbers  of 
ppellate  and  district  judges  who 
re  to  report  to  their  judicial 
Duncil,  and  culminating  with  the 
udicial   Conference.   Under  the 


HOUSING,  AND  OTHER  BILLS 
BY  CONGRESS 

bill,  if  a  judicial  council  finds  a 
complaint  to  have  merit,  that  body 
could  inter  alia:  certify  a  judge's 
disability;     ask    a    judge    to 
voluntarily     retire;     temporarily 
order    that    no    new    cases    be 
assigned  to  a  judge;  or  privately  or 
publicly  censor  or  reprimand  a 
judge.  In  no  case  is  removal  of  a 
judge  authorized.  If  the  Judicial 
Conference    determines    that 
consideration    of    impeachment 
may  be  warranted,  it  is  to  refer  the 
matter    to    the    House    of    Rep- 
resentatives. 
The  Senate  last  fall  passed  a 

See  LEGISLATION  p.  5 


PRESIDENT  OPPOSES 

PLAINTIFF'S  RECENT 

MOTIONS  IN  FOLEY  v.  CARTER 

On  behalf  of  President  Carter, 
the     Department     of    Justice 
recently  filed  with  the  D.C.  Circuit 
its  opposition  to  two  motions  filed 
by   the    plaintiff.   Administrative 
Office  Director  William  E.  Foley, 
in    litigation    relating    to    a    pay 
freeze  for  federal  judges  in  FY 
1980     (Foley     v.     Carter,     Nos 
80-1548    and    80-1551).    For   a 
description    of    the    original 
motions,  see  The  Third  Branch 
August  1980,  page  1. 

The  President  first  challenges 
plaintiff's  suggestion  that  recent 
supplemental  appropriations  for 

See  LITIGATION  p.  2 


ABA  HOUSE  OF  DELEGATES  TAKES  ACTION 
ON  FEDERAL  COURT  ISSUES 


At  last  month's  American  Bar 
Association  Annual  Meeting  its 
House  of  Delegates  acted  upon  a 
number    of    resolutions    which 
relate  to  the  work  of  the  federal 
courts.  Reported  below  are  some 
of  these  actions. 
•  Federal   Judicial    Discipline. 
Disapproved     one     resolution 
which   supported  the  establish- 
ment of  procedures  within  each 
Circuit    Judicial    Council    for 
handling     complaints    about 
federal  judges  and  also  urged  that 
Congress     defer     action     on 
additional  procedures  in  this  area 
until    a   determination   could   be 
made    as    to    how    the    Circuit 
Councils    were     handling    their 
responsibilities. 
Approved    a    recommendation 


which  supports,  in  principle, 
legislation  which  provides  for 
mechanisms  for  removal  of  unfit 
judges,  and  also  supports,  in 
principle,  legislation  such  as  S. 
1873  (the  so-called  DeConcini 
bill)  to  provide  machinery  for 
judicial  discipline  short  of 
removal. 

•  Additional  Judgeship. 
Approved  a  recommendation 
which  supports  the  request  of  the 
Judicial  Conference  for  an 
additional  judgeship  for  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit. 

•  Judicial  Compensation. 
Approved  a  resolution  urging 
federal  and  state  governments  to 

See  ABA  p.  2 


ABA  from  p.  1 

adjust  compensation  schedules 
for  judicial  officers  to  provide 
relief  from  the  cumulative 
reductions  in  the  value  of  their 
earnings  caused  by  inflation. 

A  related  resolution  was 
approved  which  sets  up  a 
seven-member  Task  Force  on 
Federal  Judicial  Compensation 
with  responsibilities  exclusively 
in  the  area  of  federal  judicial 
compensation.  The  Task  Force 
will  work  toward  bringing  about 
conditions  which  will  attract  and 
retain  on  the  federal  bench  the 
most  qualified  judges  and 
lawyers  available.  The  Task  Force 
is  charged  with  matters  such  as 
increases  in  judicial  salaries; 
legislation  to  increase  per  diem 
allowances  forjudges  assignedto 
sit  in  courts  outside  of  their 
official  headquarters;  and  an 
amendment  to  the  Judicial 
Survivor's  Annuity  Act  covering 
provisions  for  spouses  and 
dependent  children  of  justices 
and  judges. 

•  Federal  Rules  of  Criminal 
Procedure.  Approved,  with 
certain  suggested  amendments, 
a  resolution  supporting 
amendments  to  the  Federal  Rules 
of  Criminal  Procedure  proposed 


by  the  Judicial  Conference's 
Advisory  Committee  on  Criminal 
Rules. 

•  Federal  Immunity  of 
Witnesses  Act.  Approved  a 
resolution  recommending  that 
Congress  amend  an  existing  Act 
to  permit  the  court  to  order  that  a 
defense  witness  be  compelled  to 
testify  over  a  claim  of  privilege 
against  self-incrimination  when 
the  court  decides  the  order  is  in 
the  public  interest. 

•  Grand  Jury.  Approved  three 
recommendations  aimed  at  grand 
jury  reform:  (1)  no  prosecutor 
should  call  before  the  grand  jury  a 
person  who  has  stated  that  he 
will  invoke  the  privilege  against 
self-incrimination  (except  in 
certain  defined  instances);  (2)  the 
grand  jury  should  be  informed  as 
to  the  elements  of  the  crimes 
considered  by  it;  and  (3)  no 
witness  should  be  found  in 
contempt  for  refusing  to  testify 
before  a  grand  jury  unless  he  is 
provided  an  oportunity  to  explain 
his  refusal  to  the  grand  jury  and 
the  grand  jury  thereafter 
recommends  to  the  court  that  he 
be  found  in  contempt. 

Copies  of  these  and  other 
resolutions  are  available  in  the 
Federal  Judicial  Center  Informa- 
tion Service  Office.  j|[jj 


INSTITUTE  FOR  COURT  MANAGEMENT 
MARKS  TENTH  ANNIVERSARY 


A  special  seminar  was 
presented  in  Snowmass, 
Colorado  on  August  23,  to 
commemorate  the  founding  of 
the  I  nstitute  for  Court 
Management  ten  years  ago.  Dr. 
Carl  Baar  of  Brock  University, 
Ontario,  Canada,  and  a  1970 
graduate  of  the  Institute, 
presented  the  paper  at  the 
seminar  in  which  he  reviewed 
and  analyzed  the  contribution  of 
the  Institute  to  developments  in 
court  administration  in  the 
1 970's  and  assessed  the 
prospects  for  the  new  decade. 

Panelists    and   Dr.    Baar   were 
joined  by  other  participants  in  a 


discussion  of  the  changes  which 
are  anticipated  within  the  justice 
system  during  the  next  decade, 
and  the  role  of  ICM  and  court 
administration  in  assisting  the 
courts  to  anticipate  and  respond 
productively  to  those  changes. 

Immediately  following  the 
seminar,  presentation  of  the^ 
Warren  E.  Burger  Award  was 
made  by  the  Institute's  Board  of 
Trustees  to  Fannie  J.  Klein  of  the 
NYU  School  of  Law  and  the 
Institute  of  Judicial  Administra- 
tion for  her  pioneering  efforts  to 
improve    state    and    local    court 

See  INSTITUTE  p.  4 


LITIGATION  from  p.  1 

the  judicial  branch  rescinded  the 
previously  imposed  5.5  percent 
pay  cap.  These  appropriations,  it 
is  maintained,  were  only 
authority  for  Mr.  Foley  to  hold 
funds  necessary  to  pay  the  full 
12.9  percent  increase  in  reserve 
for  the  balance  of  the  fiscal  year  in 
case  the  judgment  of  the  district 
court  is  upheld.  The  President 
also  argues  that  it  is  inconsistent 
for  plaintiff  to  insist  on  the  one 
hand  that  PL.  96-86— the  law 
imposing  the  freeze — does  not 
apply  to  the  judiciary,  and  argue 
on  the  other  hand  thatthe  alleged 
repeal  of  that  legislation  moots 
the  controversy. 

The  President  also  opposes  the 
request  for  permission  for  the 
Director  to  file  a  motion  in  the 
district  court  to  deposit  money 
sufficient  to  pay  the  1  2.9  percent 
increase  into  an  interest-bearing 
account.  The  President  denies 
that  the  circumstances  now  are 
"altogether  different''  than  when 
a  previous  similar  motion  was 
denied  by  the  district  court,  and 
notes  Mr.  Foley's  recent 
congressional  testimony  that  the 
12.9  percent  increase  could  be 
paid  out  of  existing  appropria- 
tions. It  is  also  argued  that 
F.R.C.P.  67  — authorizi  ng 
deposits  where  the  relief  sought 
includes  a  judgment  for  a  sum  of 
money — is  inapplicable  here 
because  this  is  a  suit  only  for 
declaratory  relief. 

Finally,  the  President  calls  to 
the  attention  of  the  Court  of 
Appeals  to  the  Supreme  Court's 
request  for  briefs  on  the  issue  of 
judicial  disqualification  in  the  Will 
cases  (litigation  contesting  the 
constitutionality  of  pay  freezes  in 
fiscal  years  1977  through  1980). 
Because  the  high  court  expressed 
concern  on  this  issue  (despite  the 
parties'  belief  that  the  rule  of 
necessity  applies),  the  President 
argues  it  would  be  "in- 
appropriate" for  the  Circuit  Court 
to  take  any  action  which  would 
benefit  federal  judges  financially 
before  the  Will  cases  are  decided.  I 


COMMUNITY  SERVICE  AS  A  CONDITION 
OF  PROBATION:  A  REVIEW 


From  time  to  time.  The  Third 
Branch  carries  reports  on 
procedures  and  innovations  that 
some  courts  have  found  helpful 
and  in  which  others  have 
expressed  interest  in  learning 
more.  The  following  is  a  review  of 
the  "community  service" 
alternative  to  incarceration  and 
probation. 

Incarceration     is     often 
considered    too     harsh     a 
sentencing  alternative  in  certain 
circumstances.  Yet  in  the  same 
circumstances,     probation- 
requiring  only  that  an  offender 
obey  the  law  and  maintain  steady 
employment  — is    frequently 
viewed  by  the  public,  and  perhaps 
by  the  offender,  as  excessively 
lenient.  A  third  alternative  is  to 
require    the    offender,     as    a 
condition    of    probation,    to    do 
uncompensated  work  for  a  public 
or    charitable    agency.    This 
community  service  condition   is 
now  in  use  in  a  number  of  federal 
and  state  courts.  Federal  courts 
in     the     Eastern     District     of 
Michigan,     the     District    of 
Columbia     and    the    Western 
District    of    Tennessee    were 
among   the   first   to   experiment 
with    it.    There    has    also    been 
egislative     interest.     Both     the 
Senate     and     House     bills 
ecodifying  the  federal  criminal 
:ode     expressly     list     as     a 
iiscretionary    condition    of 
probation     that    the    defendant 
'work  in  community  service". 
Studies     of     the     community 
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service  sentence  are  few  but 
those  that  do  exist  generally  have 
been  favorable.  An  LEAA  study  of 
community  service  prepared  in 
1977  asserts,  for  example,  that 
"the  entire  court  system  may 
greatly  benefit  from  the  effect  of 
alternative  community  service 
programs  on  criminal  justice 
personnel  and  on  the  public". 

Procedures.  The  specific 
programs  for  community  service 
sentences  vary.  Basically, 
though,  the  court  imposes  a 
community  service  condition  of 
probation  only  after  full  notice  to 
the  offender  of  the  terms  and 
consequences  of  the  condition 
and  after  the  offender  has 
consented  to  the  condition.  If  the 
condition  is  agreeable  to  the 
offender,  the  probationer  is  then, 
under  the  supervision  of  the 
probation     office,     placed    in    a 


participating  not-for-profit  public 
or  charitable  agency  whose 
services  are  provided  to  the 
general  public.  The  agencies 
utilized  include  community 
improvement  programs,  such  as 
homes  for  the  destitute,  as  well  as 
schools,  hospitals,  and  recreation 
facilities.  Only  after  the  agency 
agrees  to  the  probationer  and  the 
probationer  agrees  to  the  agency 
is  a  mutually  satisfactory 
schedule  for  work  prepared. 

The  probation  office  must  then 
monitor  the  program  to  assure 
that  the  probationer  complies 
with  the  terms  of  probation. 
Normally  the  community  service 
condition  is  imposed  by  setting  a 
number  of  hours  to  be  completed 
in  a  given  time.  The  probation 
office,  therefore,  must  follow  the 
probationer's  progress  to  be  sure 
not  only  that  the  probationer  is 
working,   but  that  he  or  she  is 

See  COMMUNITY  SERVICE  p.  4 


Helen  W.  IM.es  was  sworn  ,n  July  25  as  an  Associate  Judge  of  the  United  States  Court 
of  Customs  and  Patent  Appeals,  the  first  woman  to  be  appoined  to  this  court  At  her 
■  nvesmure  in  the  courtyard  of  the  Courts  Building  in  Washington,  Judge  N.es  (center) 
was  welcomed  (from  left,  by  Judge  Jack  R.  Miller,  Chief  Judge  Howard  T  Ma  ke Judge 
GMes  S.  Rich,  and  by  Mr.  Nies  and  their  sons,  daughter  and  daughter-in-law  ° 

Previously  a  partner  in  the  Washi ngton  firm  of  Howrey  &  S.mon,  Judge  N ,es  has  nearlv 
20  years  experience  in  the  field  of  intellectual  property  law  and  has  served  on  numerous 
related  committees  and  boards  of  bar  associations  and  other  professional  organ  zat.ons 
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COMMUNITY  SERVICE  from  p.  3 

completing  the  requisite  number 
of  work  hours. 

Goals  and  Purposes.  Because 
community  service  has  not  been 
in  general  use  throughout  the 
federal  system  nor  in  any  single 
state  system,  no  empirical 
analyses  have  been  done  to 
determine  whether  it  actually 
produces  the  results  claimed  for 
it.  However,  the  goals  that 
community  service  is  intented  to 
serve  are  fairly  clear. 

A  November  1978  study  of 
community  service  as  a 
sentencing  alternative  prepared 
for  the  Eastern  District  of 
Michigan  by  editors  of  the 
Journal  of  Law  Reform  of  the 
University  of  Michigan  identifies 
various  aspects  of  the  community 
service  alternative. 

The  study  asserted  that 
community  service,  at  least  as 
envisioned  by  the  Eastern  District 
of  Michigan,  implemented  the 
reintegrative  theory  of  criminal 
causality  and  intervention. 
Community  service,  that  is  to  say, 
focuses  upon  changing  the 
individual's  contacts  with  society, 
rather  than  attempting  to  change 
the  individual  directly. 

The  study  also  suggests  that 
community  service  may  serve  a 
number  of  additional  purposes 
commonly  identified  with  the 
sentencing  function. 

•  Rehabilitation.  Community 
service  offers  the  offender 
an  opportunity  to  work  and  to 
learn  from  the  job,  from  fellow 
workers,  and  in  many  instances 
from  users  of  the  service  he  is 
helping  to  provide.  Such  work  can 
assist  the  offender  in  holding  a 
paying  job. 

•  Punishment.  Community 
service  requires  the  offender  to 
work,  deprives  him  of  leisuretime 
and  generally  increases  the 
court's  control  over  his  life. 

•  Deterrence.  Under  tradi- 
tional deterrence  theories 
community  service,  since  it  is  a 
more  restrictive  sentence  than 
simple    probation,    should   deter 


potential  offenders  more  than  the 
threat  of  simple  probation. 

Others  have  pointed  to  more 
general  public  benefits  provided 
by  the  community  service 
alternative.  Judge  Bailey  Brown 
(CA-6),  formerly  of  the  Western 
District  of  Tennessee,  where  the 
alternative  has  been  used  for 
some  time,  suggested  the 
following,  in  an  article  in  Federal 
Probation: 

•  Service.  The  probationer 
can  provide  much  needed  service 
to  public  and  charitable  agencies. 
It  has  been  pointed  out  that  this 
may  be  especially  so  in  cases 
involving  skilled  probationers 
convicted  of  white  collar  crimes. 

•  Public  Acceptance.  A 
service  condition  of  probation 
may  make  probation  a  more 
acceptable  sentence  tothe  public, 
and  foster  confidence  that  justice 
has  been  done. 

•  Security.  Contact  with  a 
public  or  charitable  agency  would 
provide  the  probation  officer  with 
an  additional  and  more  reliable 
"handle"  on  the  probationer  than 
does  unsupervised  probation. 

•  Cost  Benefits.  If  the 
community  service  alternative 
allows  some  offenders  who 
would  ordinarily  have  been 
incarcerated  to  be  placed  on 
probation,  thepublicwill  be  saved 
the  cost  of  incarceration. 

Legal  Questions.  There 
appear  to  be  no  cases  in  which 
the  authority  of  the  court  to 
impose  community  service  as  a 
condition  of  probation  has  been 
challenged.  Thus  far  it  has  been 
imposed  by  federal  courts  under 
the  general  authority  of  the  court 
to  place  an  eligible  defender  on 
probation  "upon  such  terms  and 
conditions  as  the  court  deems 
best"  (18  U.S.C.  §3651). 

Nor  have  there  been  any 
reported  cases  that  have  alleged 
constitutional  or  statutory 
limitations  to  uncompensated 
community  service.  In  fact,  a 
1976  opinion  letter  by  Carl  H. 
Imlay,  General  Counsel  of  the 
Administrative  Office  concludes 
that  the  imposition  of  a  special 


condition  of  work  without  pay 
would  not  violate  the  constitu- 
tional or  statutory  rights  of  the 
probationer,  provided  the 
condition  was  reasonably  related 
to  the  rehabilitation  of  the 
offender  and  to  the  protection  of 
the  public  and  that  the  offender 
had  reasonable  notice  of  what 
was  expected  of  him.  If  such 
conditions  were  met,  the  letter 
concludes  there  would  be  no 
denial  of  substantive  or 
procedural  due  process,  no 
involuntary  servitude,  and  no 
violation  of  the  minimum  wage 
laws. 

In  addition,  the  letter  states  the 
opinion  that  neither  the  federal 
government,  the  judge  imposing 
community  service,  nor  the 
probation  officer  administering 
the  service  would  be  liable  to  the 
offender  or  a  third  party  if  the 
offender  should  negligently  be 
injured  or  cause  injury  to  a  third 
party. 

The     Eastern     District     of 

Michigan  study  noted  above  also 

concludes  that,  properly  imposed, 

a    community   service   condition 

See  COMMUNITY  SERVICE  p.  7 
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administration  intheearly  1  950's 
and  1960's.  The  award  was 
presented  to  Professor  Klein  by 
the  Vice  Chairman  of  the 
Institute's  Board  of  Trustees, 
Horace  W.  Gilmore,  U.S.  District 
Court  Judge  in  the  Eastern 
District  of  Michigan.  The  Institute 
is  a  non-governmental,  non-profit 
organization  sponsored  by  the 
American  Bar  Association, 
American  Judicature  Society  and 
the  Institute  of  Judicial 
Administration.  The  Institute 
presents  education  and  training 
programs  in  the  field  of  court 
management,  conducts  research, 
renders  technical  assistance  to 
courts  and  publishes  The  Justice 
System  Journal:  A  Management 
Review.  Earl  F.  Morris  serves  as 
Chairman  of  the  Board  and 
Harvey  E.  Solomon  is  the 
Executive  Director.  l¥l 


.r/S 
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judicial   discipline  bill  (S.    1873) 
that     was     subsequently     in- 
corporated     into      the      Federal 
Courts     Improvement     Act     (S. 
1477)  (see  The  Third  Branch,  Nov. 
1 979,  p.  7).  The  Senate's  version 
authorizes  a  complaint  evaluation 
process  in  the  judicial  councils  in 
which  "any  person"  may  initiate 
an   investigation,   and  expressly 
prohibits  removal  of  judges  by  any 
means  other  than  impeachment. 
New  would  be  the  creation  of  a 
Court    of   Judicial    Conduct    and 
Disability,      composed     of     five 
judges  appointed  for  three  year 
terms    by   the   Chief  Justice,   to 
review  decisions  of  the  councils. 

Fair  Housing.  Shortly  after 
favorable  House  action  (see  The 
Third  Branch,  July  1 980,  p.  4),  the 
Senate  Judiciary  Committee  on 
July  30  cleared  S.  506,  a  bill  to 
create  for  the  first  time 
administrative  enforcement 
proceedings  for  the  resolution  of 
individual  fair  housing  com- 
plaints. Like  the  House  version 
(H.R.  5200),  the  Senate  bill  sets 
forth  procedures  for  resolution  of 
complaints  by  Administrative 
Law  Judges  (ALJ's). 

The    two    bills    differ    in    the 
manner  in  which  ALJ's  would  be 
appointed    and    their    decisions 
•eviewed.  Under  the  House  bill, 
<VLJ's  would  be  selected  by  the 
department     of    Justice     and 
appeals     from     their     decisions 
would  be  heard  in  district  court, 
"he    Senate    version    calls    for 
Jelection    of    ALJ's    by    a    Fair 
■lousing     Commission.     Review 
rom  the  administrative  judges' 
lecisions  would  first  be  made  by 
he    Commission,    with    further 
ppeals    taken    directly    to    the 
Bderal  Courts  of  Appeals. 
The  House  bill  is  also  pending 
1  the  Senate,  but  is  being  held  at 
ie  Senate  desk  for  introduction 
i  case  the  Senate's  own  version 
-ins  into  difficulty. 

Fifth     Circuit     Division.     On 

ugust    22    extensive    hearings 
'ere     held     in     the     House 


Subcommittee  on  Courts  and 
Civil  Liberties  on  H.R.  7665,  a  bill 
to  divide  the  Fifth  Circuit  into  two 
autonomous  circuits  (see  The 
Third  Branch,  July  1980,  p.  1). 
Among  others  testifying  were 
former  Attorney  General  Griffin 
Bell  (on  behalf  of  the  ABA)  and  a 
panel  of  Fifth  Circuit  judges- 
Chief  Judge  James  P.  Coleman, 
Judge  Frank  M.  Johnson,  Jr.  and 
Judge  Robert  A.  Ainsworth,  Jr. 

Pretrial  Services.  Both  houses 
are     considering     legislation    to 
establish  pretrial  services  to  all 
federal     courts.     Individuals 
working    with    pretrial    services 
would  provide  verified  informa- 
tion to  judges  for  use  in  making 
pretrial     release    decisions    and 
offer  supervision  and  service  to 
those  persons  released  on  bail. 
Experimental      pretrial      service 
units     were     originally     im- 
plemented by  the  Speedy  Trial  Act 
in  ten  pilot  district  courts  about 
four  years  ago,  and  the  Judicial 
Conference   has  concluded  that 
they    have    produced    favorable 
enough  results astowarranttheir 
use  in  all  other  districts  where  a 
need    for    such    service    can    be 
shown. 

Although     the     pending 
legislative  proposals  are  for  the 
most  part  similar,  the  Senate  bill 
(S.  2705)  differs  from  its  House 
counterpart  (H.R.  7084)  in  that  it 
also  calls  for  the  creation  of  a 
pretrial    diversion    program,    an 
alternative    to    conventional 
prosecution  whereby  a  defendant 
who    successfully    completes    a 
pretrial   program   of   supervision 
will    have    his    or    her    criminal 
charges      dismissed.      Diversion 
programs    may   require   medical, 
educational,     vocational,     social 
and     psychological     services; 
corrective     and     preventive 
counseling;     residence     in     a 
halfway  house;  restitution  to  the 
victim;      uncompensated      com- 
munity    service;     and    other 
programs. 

S.  2705  was  ordered  to  be 
reported  out  of  the  Senate 
Judiciary  Committee  on  July  30, 
and  H.R.  7084  was  reported  out 


by  the  House  Judiciary 
Committee  on  August  26. 

Bankruptcy     Reform     Act. 

Lengthy  technical  amendments 
to  the  Bankruptcy  Reform  Act  of 
1  978  were  passed  by  the  Senate 
last  September,  but  pension  and 
salary  provisions  added  to  the  bill 
this  summer  by  the  House 
Judiciary  Committee  have  stalled 
further  progress. 

Under    the    1978    Act,    bank- 
ruptcy judges  will  become  subject 
to    Presidential    appointment    in 
April   1984  for  a  renewable  14 
year  term.  As  amended  by  the 
House    Committee,    the    bill    (S. 
658)     would     permit     currently 
sitting     judges     who     are     not 
presidential^    appointed    at    the 
end  of  the  transitional  period  in 
1  984  to  receive  80  percent  of  the 
benefits     available     under     the 
judicial     retirement     system 
instead     of    the     more     modest 
benefits     of     the     civil     service 
pension   system.  The  bill  would 
also     clarify     that     the     salary 
increases  given  in  the  1978  Act 
(to  $50, 1 1  2)  were  not  intended  to 
be     in     lieu     of    cost    of    living 
increases. 

Proponents     in    the    House 
recently  moved  to  pass  the  bill 
under  suspension  of  the  rules,  i.e. 
precluding      any     amendments. 
Proponents  maintained  that  the 
allure  of  higher  benefits  was  vital 
to     retain     experienced     judges 
during  the  transition  period  andto 
recognize    judges'     increased 
responsibilities    under    the    new 
Act.  Opponents  complained  of  an 
"unconscionable    bonanza"    for 
the     judges,     and     expressed 
concern  about  considering  such  a 
lengthy,    technical    bill    without 
amendments. 

On  July  28,  the  motion  to 
suspend  the  rules  failed  to  get  the 
necessary  two-thirds  vote, 
205-178.  The  bill  remains  before 
the  entire  House. 

Newsroom     Searches.     Both 

chambers    have    been    active    in 

responding     to     the     Supreme 

Court's  1978  decision  of  lurcher 

See  LEGISLATION  p.  6 
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v.  Stanford  Daily,  a  5  to  3  ruling 
which  allowed  the  issuance  of  a 
warrant  for  the  unannounced 
search  of  a  newspaper  office 
where  neither  the  paper  nor  its 
reporters  were  themselves 
suspected  of  criminal  activity. 

The  Senate  on  August4  passed 
S.  1790,  which  would  preclude 
federal,  state  and  local 
authorities  from  making  surprise 
searches  of  newspapers  and 
others  engaged  in  First 
Amendment  activities.  Searches 
of  other  "third  parties"  are 
permissible,  however,  and  the 
Attorney  General  is  to 
promulgate  guidelines  governing 
federal  officials'  conduct  of  such 
searches. 

The  House  version,  H.R.  3486, 
is  more  expansive  and  not  only 
provides  protection  to  news 
organizations  and  other  like 
entities,  but  goes  on  to  preclude 
federal  officials  from  making 
unannounced  searches  of  any 
other  third  party.  State  and  local 
authorities  are  not  so  restricted, 
though.  This  bill  was  reported  by 
the  House  JudiciaryCommitteeto 
the  full  House  on  April  17. 

Age  of  Judicial  Nominees. 
Last  April,  by  a  vote  of  97  to  0  the 
Senate  passed  S.  Res.  374,  a 
resolution  condemning  ABA 
guidelines  relating  to  approval  of 
judgeship  nominees  60  years  of 
age  or  older.  On  July  22,  a  similar 
measure,  H.  Res.  693,  was 
approved  by  the  House 
Subcommittee  on  Courts,  Civil 
Liberties,  and  the  Administration 
of  Justice  and  is  pending  before 
the  Judiciary  Committee. 
(Resolutions  merely  reflect  the 
opinions  of  Congress,  and  do  not 
have  the  effect  of  law.) 

Under  the  ABA  guidelines, 
individuals  aged  60  to  64  must 
receive  the  top  two  ratings  of 
"well  qualified"  or  "exceptionally 
well  qualified"  and  be  in  excellent 
health  to  be  recommended  for 
appointment.  Recommendations 
of  nominees  over  the  age  of  64 
are  never  given,  except  for 
nominees  to  the  Supreme  Court. 


State   Justice   Institute.    The 

Senate  on  July  21  passed  by  a 
voice  vote  S.  2387,  to  create  a 
State  Justice  Institute,  a  federally 
funded,  private,  nonprofit 
corporation  to  further  the 
development  and  adoption  of 
improved  judicial  administration 
in  the  state  courts.  Originally 
introduced  by  Senator  Howell  T. 
Heflin,  former  Chief  Justice  of  the 
Supreme  Court  of  Alabama,  the 
bill  directs  the  Institute  to  provide 
grants  and  to  enter  into 
cooperative  agreements  with 
state  courts  and  nonprofit 
organizations — the  National 
Center  for  State  Courts  would  be 
an  example— for  the  purposes, 
inter  alia,  of  conducting  research, 
demonstrations  and  special 
projects,  providing  a  clearing- 
house of  information  on  state 
judicial  systems,  and  en- 
couraging and  assisting  in  the 
furtherance  of  judicial  education. 
As  a  funding  vehicle,  the  Institute 
would  be  free  of  LEAA's  "criminal 
only"  restrictions. 

The  Senate  report  noted  that 
state  courts  handle  over  96 
percent  of  allthecases tried  inthe 
United  States,  and  concludedthat 
"it  is  appropriate  for  the  federal 
government  to  provide  financial 
and  technical  assistance  to  state 
courts  to  insure  that  they  remain 
strong  and  effective  in  a  time 
when  their  workloads  are 
increasing  as  a  result  of  federal 
policies  and  decisions." 

The  measure  has  been  referred 
to  the  House  Judiciary 
Committee. 

State  of  theJudiciary  Speech. 
The  Senate  on  August  26 
approved  S.  2483  by  a  voice  vote. 
As  passed,  the  bill  is  significantly 
different  than  the  measure 
originally  introduced  (see  The 
Third  Branch,  May  1 980,  p.  4). 
The  bill  now  authorizes  the 
leadership  of  both  houses  to 
consult  with  the  Chief  Justice  and 
arrange  for  periodic  addresses  on 
the  state  of  the  judiciary  before 
joint  sessions  of  Congress. 

A  related  bill,  H.R.  6597,  is 
pending  before  the  House 
Subcommittee    on    Courts,    Civil 


Liberties  and  the  Administration 
of  Justice  and  the  Committee  on 
Rules.  Unlike  the  Senate  version, 
this  bill  would  require  an  annual 
personal  appearance  by  the  Chief 
Justice,  jtn 


SAMPLE  ORDER  DEVELOPED 

FOR  AMENDING  SENTENCES 

UNDER  21  U.S.C.  §846 

The  Supreme  Court  in  June 
held  that  a  special  parole  term 
cannot  be  imposed  upon  a 
defendant  convicted  under  21 
U.S.C.  §846  of  conspiracy  to 
manufacture  or  distribute  a 
controlled  substance.  The 
decision,  Bifulco  v.  United  States, 

447  U.S. 48  USLW  4734 

(June  16,  1980),  resolved  a  split 
among  the  Courtsof  Appealsasto 
whether  a  special  parole  term, 
which  is  not  explicitedly  provided 
for  in  §846,  was  intended  by 
Congress  to  be  an  authorized 
penalty. 

The  Statistical  Analysis  and 
Reports  Division  of  the 
Administrative  Office  has 
provided  all  districts  with  a  list  of 
all  Title  21  cases  sentenced  since 
May  1,  1971,  and  the  General 
Counsel's  Office  has  issued 
recommended  procedures  for 
correcting  sentences  which  are 
affected  by  the  Bifulco  decision. 
The  General  Counsel's  Office 
has  also  developed  a  model  court 
order  form  for  use  in  correcting 
such  sentences: 

"Order  of  the  Court: 
The  court,  on  its  own  motion, 
pursuantto  Rule35of  theFederal 
Rules  of  Criminal  Procedure, 
orders  that  its  sentence  with 
respect  to  the  conviction  under  21 
U.S.C.    846     imposed    herein 

1 9 be  corrected 

by  elimination  of  the  special 
parole  term  included  in  the 
original  sentence." 

Questions  concerning  these 
matters  may  be  referred  to  the 
Assistant  General  Counsel  of  the 
Administrative  Office,  Judd 
Kutcher(FTS:  633-6127).  Wi 
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would  not  violate  the  pro- 
bationer's First  or  Fourth 
Amendment  rights,  does  not 
constitute  a  deprivation  of  due 
process  nor  involuntary  servi- 
tude, and  does  not  infringe  the 
probationer's  right  of  privacy. 

Results  to  Date.  Although,  as 
indicated  above,  no  empirical 
studies  have  been  conducted  on 
the  degree  with  which 
community  service  accomplishes 
all  the  goals  envisioned  for  it,  two 
districts  that  have  used  the 
alternative  and  monitored  its 
success  report  that  the  rate  of 
completion  of  the  community 
service  condition  is  very  high. 

The  Eastern  District  of 
Michigan  has,  between  1  975  and 
June  1980,  placed  136 
individuals  under  supervision 
with  the  special  condition  of 
community  service.  Of  those,  57 
have  completed  the  program,  67 
are  actively  in  the  program,  and 
ten  have  been  transferred  to 
other  districts.  Only  two  failures 
were  reported. 

The  District  of  the  District  of 
Columbia  has  between  1977  and 
June  1 980  placed  43 1  persons  on 
probation  with  the  special 
condition  of  community  service. 
3f  those,  207  have  completed  the 
arogram,  156  are  still  active, 
.welve  have  failed  to  comply,  and 
)6  cases  have  been  closed  for 
easons  other  than  completion  or 
ailure. 

A  1979  District  of  Columbia 
malysis  of  its  community  service 
»rogram  also  notes  that,  in 
leneral,  persons  placed  in  the 
rogram  were  low  risk  offenders 
^ho  would  probably  not  have 
een  incarcerated,  so  that 
ommunity  service  was  not  so 
luch  an  alternative  sentence  but 
"social  restitution/punish- 
ient"  sentence.  It  also  indicated 
iat  active  opiate  users  were  very 
aor  risks  for  the  program. 
Documents  mentioned  in  this 
'tide  as  well  as  others  on  the 
Jbject  are  available  for  loan  from 
ie  Information  Service  Office  of 
e  Federal  Judicial  Center.  As 


Noteworthy 


A    prisoner   transfer   between 
the  United  States  and  Panama 
will  take  place  in  late  September. 
This   is   another   in   a  series  of 
transfers  conducted  pursuant  to 
prisoner    exchange    treaties 
designed    to     return     foreign 
prisoners  to  their  native  countries 
to  serve  the  remainder  of  their 
sentences.    U.S.    Magistrate 
Joseph  F.  Leonard  (W.D.  TX)  will 
conduct  the  verification  hearings. 
For  a  description  of  the  treaties 
and    the    prisoner    exchange 
between  the  United  States  and 
Bolivia,    see    The    Third  Branch 


July  1980,  p.  6. 

*     *     *     * 
The    Federal    Court    Clerks 
Association    this    year    selected 
Kansas  City,  Missouri,  as  the  site 
for     their     52d     conference. 
Speakers  included  A.O.  Director 
William  E.  Foley,  Chief  Judge  C 
Clyde    Atkins    (S.D.    Fla.),     and 
Judge  Earl  E.  O'Connor  (D.  Kan.) 
who   discussed  with  the  clerks 
and  deputy  clerks  such  matters  as 
compliance  with  the  Speedy  Trial 
Act,     E.E.O.C.     cases    and    the 
operation  of  thejury system  inthe 
federal  court  system. 


MEMBERS  OF  QUADRENNIAL  PAY  COMMISSION  NAMED 


In  accordance  with  provisions 
of  the  Federal  Salary  Act  of  1 967 
(2     U.S.C.     §351,     et     seq.), 
appointments  have  been  made  to 
the  Quadrennial  Commission  on 
Executive,     Legislative     and 
Judicial  Salaries.  This  body  meets 
every     four     years     to     make 
nonbinding  recommendations  to 
the  President  on  pay  levels  for 
federal  judges,  congressmen  and 
top    executive    branch    officials. 
Pursuant  to  amendments  to  the 
Salary  Act  made  in  1 977,  any  pay 
levels  subsequently  recommend- 
ed   by    the    President    will    not 
become     effective     until     both 
houses     of     Congress     approve 
them. 

Named  to  the  panel  by  the 
President  are  Thomas  R. 
Donahue,  Secretary-Treasurer  of 
the  A.F.L.-C.I.O.  in  Washington- 
Martha  W.  Griffiths  of  Romeo,' 
Michigan,  a  former  Member  of 
Congress  and  currently  a  partner 


always,  The  Third  Branch  would 
be  pleased  to  receive  any 
information,  comments,  or 
experiences  that  its  readers  care 
to  share.  j]ft 


in  the  law  firm  of  Griffiths  and 
Griffiths;      and,     to     chair     the 
Commission,     Joseph     H 
McConnell    of    Del    Ray    Beach, 
Florida,     former     chairman     of 
Communications  Satellite  Corp. 
and    former    president    of    the 
Reynolds    Metal    Co.    and    the 
National  Broadcasting  Company. 
Selected  by  the  Chief  Justice 
are  attorney  Bernard  G.  Segal  of 
the  firm  of  Schnader,  Harrison, 
Segal   &  Lewis  in  Philadelphia' 
and  Otis  M.  Smith,  vice  president 
and  general  counsel  of  General 
Motors   Corporation.    Named  by 
House     Speaker     Thomas     P. 
O'Neill,  Jr.   are  Richard  Young 
president    of    the    international 
division  of  Polaroid  Corporation  in 
Cambridge,  Massachusetts,  and 
Sherman  Hazeltine,  a  member  of 
the    1976    Commission    who    is 
chairman   emeritus   of  the  First 
National     Bank     of    Arizona     in 
Phoenix. 

The  Vice  President,  in  his 
capacity  as  President  of  the 
Senate,  has  yet  to  name  his  two 
selections. 

Under  law,  the  Commission  is 
to  commence  operations  after  the 
beginning  of  the  next  fiscal  year 
on   October   1.     fin 


MRS^nna 

NOMINATIONS 

Howard    E.    Sachs,    U.S.    Circuit 

Judge,  CA-8,  July  30 
Miguel  A.  Gimenez-Munoz,  U.S. 

District  Judge,  D.  PR,  July  31. 
S.    Gerald   Arnold,    U.S.    District 

Judge,  E.D.  NC,  Aug.  26 

CONFIRMATION 

Earl     B.     Gilliam,     U.S.     District 
Judge,  S.D.  CA,  Aug.  19 

APPOINTMENTS 

Truman  M.  Hobbs,  U.S.  District 

Judge,  M.D.  AL,  Apr.  14 
Clyde     F.     Shannon,     Jr.,     U.S. 

District  Judge,  W.D.  TX,  June 

24 
Horace  W.  Gilmore,  U.S.  District 

Judge,  E.D.  Ml,  June  24 
Filemon    B.    Vela,    U.S.    District 

Judge,  S.D.  TX,  June  25 
Ruth    B.    Ginsburg,    U.S.   Circuit 

Judge,  CA-DC,  July  1 
Judith    N.     Keep,    U.S.    District 

Judge,  S.D.  CA,  July  9 
Thelton      E.      Henderson,      U.S. 

District  Judge,  N.D.  LA,  July  9 
William   A.    Norris,    U.S.   Circuit 

Judge,  CA-9,  July  14 
Alfred  C.  Marquez,  U.S.  District 

Judge,  D.  AZ,  July  25 
A.  Wallace  Tashima,  U.S.  District 

Judge,  CD.  CA,  Aug.  1 
Robert    Boochever,    U.S.    Circuit 

Judge,  CA-9,  Aug.  2 


8 

ELEVATIONS 

Robert  J.  McNichols,Chief  Judge, 

E.D.  WA,  Jan.  4 
Howard  G.  Munson,  Chief  Judge, 

N.D.,  NY,  July  1 
Barbara   B.   Crabb,   Chief  Judge, 

W.D.  Wl,  July  7 
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calendar 


Sept.  15-17  Workshop  for  Chief 

Deputy    Clerks   of   Bankruptcy 

Courts;  Louisville,  KY 
Sept.     22-23     Seminar     for 

Implementation  Committee  on 

Attorney  Admission   and  Pilot 

Districts;  Washington,  DC 
Sept.     22-24     Seminar     for 

Defender     Investigators;     San 

Diego,  CA 
Sept.      24-25     Judicial     Con- 
ference of  the  United  States; 

Washington,  DC 
Sept.     25-27     Windfall      Profits 

Excise  Tax  Workshop;  St.  Louis, 

MO 
Sept.  29  -  Oct.  1  Federal  Criminal 

Practice    Clinic    for    Assistant 

Federal  Public  and  Community 

Defenders;  Kansas  City,  MO 
Oct.     8-10     Conference     of 

Metropolitan     Chief     Judges; 

Vail,  CO 
Oct.  22-24  Seminar  for  Full-time 

Magistrates;  New  York,  NY 
Oct.  22-24  Seminar  for  Part-time 

Magistrates;  New  York,  NY 
Nov.     12-14     Seminar     for 

Bankruptcy  Judges;  Cherry  Hill, 

NJ 
Nov.  17-19  Sentencing  Institute 

for    the    Seventh    and    Ninth 

Circuits;  Oakland,  CA 
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Vill  v.  U.S.  set  for  argument 

DC.  CIRCUIT  CERTIFIES 
OLEYv.  CARTER  QUESTIONS 
TO  SUPREME  COURT 

The  Court  of  Appeals  for  the 
).C.  Circuit  on  September  19 
ertified  to  the  Supreme  Court 
/vo  central  questions  in  Foley  v. 
arter  (Nos.  80-1548  and  80- 
551). 

This  litigation  contests  the 
pplication  to  the  judicial  branch 
f  1979  legislation  which 
sduced  to  5.5  percent  a 
reviously  enacted  12.9  percent 
alary  increase  for  senior 
jvernment  officials,  including 
dges.  Because  the  statute 
ection  101(c)  of  P.L.  96-86) 
andated  that  officials  had  to 
:cept  the  5.5  percent  increase 
n  lieu  of"  the  12.9  percent 
Jjustment,  Administrative 
ffice  Director  Foley  was 
mcerned      about     working      a 


JUDICIAL  CONFERENCE  HEARS  CONGRESSIONAL 

REPRESENTATIVES  AT  FALL  MEETING;  RELEASES  REVISED 

STANDARDS  ON  FREE  PRESS  -  FAIR  TRIAL 

At  the  Judicial  Conference's  semiannual  meeting  in  Washington  last 

HTV?'  ft55  Wf,  P'aCed  °n  the  imP°rtance  of  regular  appearances  on 
behalf  of  those  Members  of  Congress  with  specific  responsibility  for 
legislation  affecting  the  judicial  branch.  A  representative  of 
Congressman  Peter  W.  Rodino,  Jr.,  chairman  of  the  House  Judiciary 
Committee,  read  a  statement  to  the  Conference  endorsing  such  regular 
visits.  (The  text  of  Congressman  Rodino's  remarks  appears  at  p  6  )  The 
views  of  Senator  Edward  M.  Kennedy,  chairman  of  the  Senate  Judiciary 
Committee,  were  announced  to  the  Conference  by  Stephen  Breyer  and 
Kenneth  Fe.nberg,  Chief  Counsel  and  Special  Counsel,  respectively  of 
the  Committee.  As  is  traditional,  the  Attorney  General,  Benjamin  R. 

Civiletti,  also  appeared. 


forfeiture  of  judges'  right  to  the 
greater  amount.  To  avoid  the 
forfeiture,  judges  have  not 
requested,  and  the  Adminis- 
trative Office  has  not  paid,  the  5.5 
increase.  A  motion  filed  in  the 
district  court  last  April  to  allow 
immediate  payment  of  this 
See  LITIGATION  p.  2 


'gislative  Update 

JUDICIAL  DISCIPLINE,  FIFTH  CIRCUIT  SPLIT 
OTHER  BILLS  CLEAR  CONGRESS 


Congress  recessed  on  October 
amid  a  flurry  of  activity  on 
gislation  affecting  the  federal 
diciary.  A  few  of  the  bills  that 
sre  passed  still  must  have 
fferences  between  the  House- 
id  Senate-passed  versions 
Drked  out,  but  some  significant 
sasures,  including  the  judicial 
Jcipline  bill  and  the  bill  dividing 
I  Fifth  Circuit,  were  sent  to  the 
iite  House  for  signature. 
3ne  bill,  an  antitrust  reform 
;asure,  was  signed  into  law  by 
!  President  as  P.L.  96-349  on 
ptember  15.  The  new  act  sets 


out  numerous  revisions  to  the 
antitrust  laws  for  the  purpose  of 
expediting  and  reducing  the  cost 
of  federal  antitrust  litigation.  For 
further  details,  see  The  Third 
Branch,  July  1980. 

Bills  Passed  by  Congress 

The  bills  that  have  been  sent  to 
the  White  House  for  signature  are 
as  follows. 

Customs  Court.  This  measure 

(S.   1654)  would  restructure  the 

United  States  Customs  Court  by 

renaming    it   the    United   States 

See  LEGISLATION  p.  4 


Among   the   highlights   of  the 
Conference  meeting: 

Free  Press  and  Fair  Trial.  The 
Conference  promulgated  revised 
guidelines  for  U.S.  District  Courts 
on  the  management  of  highly 
publicized  cases  that  raise  an 
apparent  conflict  between 
freedom  of  the  press  and  the  right 
to  a  fair  trial.  The  guidelines, 
originally  issued  in  1968  and 
amended  in  1 970,  were  revised  to 
reflect  changes  imposed  in  the 
last  decade  by  Supreme  Court 
decisions  and  other  case  law. 

The  new  guidelines  retain  the 
existing  standard  of  "reasonable 
likelihood"  of  interference  with  a 
fair  trial  as  the  test  for  regulation 
of  attorney  comment  in  federal 
criminal  cases.  In  reaction  to 
recent  decisional  developments, 
however,  guideline  sections 
restricting  attorney  comment  in 
civil  cases,  non-jury  criminal 
matters,  and  post-verdict  criminal 
proceedings  are  deleted. 

Added  to  the  guidelines  are 
provisions  that  (1)  no  court  order 
or  rule  should  attempt  to  restrain 

See  CONFERENCE  p.  7 


LITIGATION  from  p.  1 

undisputed  5.5  percent  increase 
pending  resolution  of  the  case 
was  successfully  opposed  by  the 
Department  of  Justice  (see  The 
Third  Branch,  May  1980). 

The  D.C.  Circuit  asked  the  high 
court  (1)  whether  section  101(c) 
applies  to  the  judicial  branch,  and 
(2),  if  it  does,  whether  it  violates 
the  Compensation  Clause  of  the 
Constitution  by  diminishing 
judges'  compensation  "during 
their  continuance  in  office."  In 
granting  summary  judgment  for 
Director  Foley  last  March,  District 
Judge  John  Lewis  Smith,  Jr.  held 
that  the  "plain  meaning"  was 
that  the  statute  did  not  apply  to 
the  judiciary.  He  did  not  address 
the  constitutional  issue. 

The  D.C.  Circuit  has  not  heard 
argument  in  or  made  any  rulings 
on  any  of  the  outstanding  motions 
in  the  case,   such  as  plaintiff's 


suggestion  of  mootness  or  the 
President's  request  for  a  stay  of 
further  briefing  or  prosecution  of 
the  case.  (See  The  Third  Branch, 
July,  August  and  September 
1980.) 

Will  Cases.  In  certifying  its 
questions,  the  D.C.  Circuit 
suggested  that  the  Supreme 
Court's  consideration  would  be 
appropriate  because  of  the 
pendency  in  the  Court  of  two 
other  consolidated  actions 
contesting  judicial  salary  freezes 
from  the  years  1977  through 
1980,  Will  v.  United  States  (Nos. 
79-983  and  79-1689).  The  case 
was  set  down  for  argument  on 
Tuesday,  October  14.  Because 
these  are  consolidated  matters,  a 
total  of  1  Vi  hours  has  been 
allotted  for  argument.  Amicus 
curiae  briefs  on  behalf  of 
the  judges  were  recently 
submitted  by  the  American  Bar 
Association  and  the  Chicago  Bar 
Association.  iTf 


1HE  (OURCE 


The  District  of  Columbia 
Courts:  A  Judicial  Anomaly. 
Theodore  Voorhees.  29  Catholic 
Univ.  L.  Rev.  917-937(1980). 

The  Essence  of  Judicial 
Independence.  Irving  R. 
Kaufman.  80  Colum.  L.  Rev.  671- 
701  (1980). 

Improvements  in  Appellate 
Procedure:  Better  Use  of 
Facilities.  John  C.  Godbold.  66 
ABA  J.  863-5(1980). 

Legislative  History  of  the  New 
Bankruptcy  Code.  Kenneth  N. 
Klee.  54  Am.  Bankr.  L.  J.  275-297 
(1980). 

Report  of  the  Ad  Hoc 
Committee  to  Study  the  High  Cost 
of  Litigation  to  the  Seventh 
Circuit  Judicial  Committee  and 
the  Bar  Association  of  the 
Seventh  Federal  Circuit.  86  FRD 
267-317(1980).  M 


SEMINAR  ON  ANTITRUST 

The  Federal  Judicial  Center  will 
sponsor  a  seminar  on  antitrust 
law  next  summer  for  all  federal 
district  and  appellate  judges  who 
wish  to  attend.  It  will  be  held  July 
27-31  on  the  campus  of  the 
University  of  Michigan  Law 
School  in  Ann  Arbor. 

The  seminar  will  provide  a 
comprehensive  introduction  to 
antitrust  law  and  its  interpre- 
tation and  application.  Professor 
Phillip  Areeda  of  the  Harvard  Law 
School  will  present  the  first  three 
days  of  the  seminar,  focusing  on 
substantive  aspects  of  the 
antitrust  laws.  On  Thursday  and 
Friday  morning,  a  panel  of  federal 
judges  will  deal  with  various 
aspects  of  antitrust  case 
management. 

A  detailed  syllabus  with 
citations  and  a  brief  monograph 
will  be  distributed  to  augmentthe 
presentation  and  discussions. 

Judges  who  are  interested  in 
attending  the  seminar  are 
requested  to  notify  the  Division  of 
Continuing  Education  and 
Training  at  1520  H  Street,  N.W., 
Washington,  D.C.  20005.  ill! 


F.J.C.  APPOINTS  NEW  SYSTEMS  HEAD 


Dr.  JackR.  Buchanan,  currently 
Associate  Professor  at  the 
Harvard  Business  School,  has 
been  selected  to  be  Director  of  the 
Federal  Judicial  Center's  Division 
of  Innovations  and  Systems 
Development.  Dr.  Buchanan,  a 
former  Judicial  Fellow,  was  a 
staff  member  of  the  Division  from 
1975  to  1977  and  worked 
extensively  on  the  development 
of  the  Center's  Courtran  system 
of  automated  court  and  case 
management  applications.  Dr. 
Buchanan  earned  his  Ph.D.  in 
computer  science  at  Stanford  and 
is  nationally  recognized  for  his 
expertise  in  the  area  of  computers 
and  court  administration.  He  has 
completed  numerous  consulting 
assignments  designing  and 
installing  computerized  infor- 
mation systems  for  government 
and  private  industry.  He  is 
currently  a  member  of  the 
Center's  Systems  Advisory 
Council. 

Dr.  Buchanan  replaces  John  E. 


Allen,  who  recently  was 
appointed  Assistant  Director  of 
the    Administrative    Office.    See 


The  Third  Branch,  August  1980, 
p.  2.  He  will  join  the  FJC  in  mid- 
October.  Edwin  L.  Stoorza,  Jr.  will 
serve  as  Deputy  Director  of  the 
Division.  Ilfi 


*■■ 


The     written    portion    of    a 
ertification   examination  for 
idividuals  desiring  to  be  certified 
s  Spanish/English  interpreters 
1  the  United  States  courts  will  be 
iven    across    the    country    on 
ovember  22, 1 980.  Applications 
)  take  the  examination  must  be 
jceived    at   the  Administrative 
ffice  no  later  than  4:00  p.m., 
ctober   31,    1980.   Information 
bout  making  application  for  the 
<amination  is  set  forth  in  the 
3deral  Register,  September  25, 
980,   page  63891    or  may  be 
Dtained   by  contacting  Jon  A. 
aeth,     Personnel    Division, 
dministrative     Office     of    the 
nited  States  Courts,  Washing- 
n,  D.C.  20544,  202/FTS  633- 
212. 

The  written  test  is  the  first  step 
ward  certification  as  an 
terpreter  for  service  in  bilingual 
iurt  proceedings.  Applicants 
ho  successfully  complete  the 
ritten  portion  will  be  eligible  for 
subsequent  oral  examination, 
ir  further  information  about  the 
urt  interpreters  program,  see 
ie%^rd Branch.  February  1 980. 
9. 

•  •  •  * 

On  September  9,  1980  a 
lique  U.S.  Court  of  Appeals 
inel  was  convened  for  oral 
gument  in  San  Francisco, 
ilifornia.  Judge  Herbert  Y.  Choy 
esided  and  opened  the  session 
ith  the  following  statement: 
"I  believe  that  this  event  should 
)t  pass  without  comment 
icause  of  its  more  than  casual 
storic  interest.  For  the  first  time 

the  Ninth  Circuit  and  for  the 
st  time  in  the  history  of  the 
feral  judiciary  we  are  sitting  as 
U.S.  Court  of  Appeals  panel 
mposed  of  judges  who  are  all  of 
iian  descent.  Judge  Shiro 
ishiwa,  of  Japanese  extraction, 
a  visiting  judge  with  us  today 
»m  the  U.S.  Court  of  Claims, 
dge  Thomas  Tang  of  our  court 
of  Chinese  descent  and  I  am  of 
rean  descent.  We  mention  this 

note  that  this  type  of  event 
uld    only    occur    in    a    great 


Notewortly 

country  such  as  ours.  We  do  not 
think  this  would  occur  even  in  the 
Orient. 

"In  the  near  future  other 
unique  Court  of  Appeals  panels 
will  inevitably  occur  in  this  circuit; 
for  example,  a  panel  in  which  all 
the  judges  are  Black  or  perhaps  a 
panel  consisting  of  all  female 
judges." 


*  #  *  * 


The  last  two  members  of  the 
Quadrennial  Commission  on 
Executive,  Legislative  and 
Judicial  Salaries  were  named  on 
September  11  by  the  Vice 
President  in  his  capacity  as 
President  of  the  Senate.  Acting 
on  behalf  of  the  majority  and 
minority  leaders  of  the  Senate,  he 
named  Robert  P.  Griffin,  former 
Senator  and  presently  counsel  to 
the  law  firm  of  Miller,  Canfield, 
Paddock  and  Stone  in  Traverse 
City,  Michigan;  and  Edward  P. 
Morgan,  a  member  of  the 
Washington,  D.C.  law  firm  of 
Welch  and  Morgan.  The  other 
seven  members  of  the  Com- 
mission, selected  by  the 
President,  the  Chief  Justice,  and 
the  Speaker  of  the  House,  were 
named  earlier.  They  are  profiled 
in  The  Third  Branch,  September 
1980,  p.  7. 


*  *  *  • 


Federal  Bureau  of  Prisons 
Director  Norman  A.  Carlson 
recently  gave  kudos  to  the  federal 
courts  for  their  role  in  forcing 
improvements  in  the  nation's 
prisons.  Noting  that  there  is  no 
constituency  lobbying  on  behalf 
of  offenders,  he  said  that  "In 
attempting  to  impress  the  im- 
portance of  our  needs  on  funding 
bodies,  our  greatest  allies  have 
been  the  courts,"  and  "the 
combined  impact  of  state  and 
federal  court  decisions  have  been 
the  most  powerful  force  for 
positive  change"  during  the  past 
two  decades.  Mr.  Carlson's 
comments  were  made  August  1 8 
in  San  Diego  before  the  110th 
Congress  of  the  American 
Correctional  Association. 


*  •  • 


The  forty-third  institution  in  the 
federal  prison  system  was 
dedicated  on  September  26  at 
Ray  Brook  (Lake  Placid),  New 
York.  The  medium  security 
Federal  Correctional  Institution 
will  have  a  capacity  of  500 
inmates  and  will  employ  235 
security,  programs  and  service 
staff.  An  inmate  cadre  is  to  begin 
occupying  the  facility  in  the  latter 
part  of  October,  and  general 
commitments  should  start  in 
January  1981.  Ill 


SPECIAL  COURTS:  REVISITED 


From  August  16,  1979  to 
August  1 5,  1 980  eight  active  and 
one  senior  judge  from  the  U.S. 
Court  of  Claims  undertook  a  total 
of  21  temporary  assignments  in 
six  circuit  courts,  two  district 
courts  and  the  Court  of  Customs 
and  Patent  Appeals.  During  the 
same  period,  four  CCPA  judges 
assumed  17  temporary  assign- 
ments in  six  circuits  and  the  Court 
of  Claims,  and  two  Customs  Court 
judges  took  on  five  temporary 
assignments  in  four  district 
courts.  Judges  in  these  three 
special  courts  are  Article  III 
judges  and,  pursuant  to  28  U.S.C. 


§293,  can  be  and  frequently  are 
assigned  temporary  duty  on  other 
courts.  See  Glidden  Co.  v.  Zdavok, 
370  U.S.  530(1962). 

The  article  entitled  "Special 
Courts  of  the  United  States"  in 
the  August  1980  issue  of  The 
Third  Branch  may  have  been  read 
to  imply  that  the  judges  of  these 
courts  never  sit  on  other  Article  III 
courts.  As  is  clear  from  the 
statistics  cited  above,  such  is  far 
from  the  case,  and  the  judges  of 
these  special  courts  lend 
invaluable  assistance  to  their 
brethren  sitting  on  other  courts. lift 


LEGISLATION  from  p.  1 
Court  of  International  Trade  and 
granting  it  jurisdiction  over  all 
civil  actions  involving  imports  and 
over  any  statute,  constitutional 
provision  or  treaty  that 
"substantially"  involves 
international  trade.  The  court 
would  have  all  the  power  of  a 
district  court,  including  the  power 
to  grant  equitable  relief,  and 
could  effect  a  transfer  to  a  district 
court  if  a  party  wished  a  jury  trial. 
The  Senate  passed  its  bill  on 
December  18  of  last  year.  The 
House  cleared  its  similar 
measure  on  September  22,  and 
on  September  25  the  Senate 
reported  that  it  agreed  to  the 
amendments  to  S.  1 654  made  by 
the  House,  thus  eliminating  the 
need  for  a  conference  and 
readying  the  bill  for  the 
President's  signature. 

Discipline  of  Federal  Judges. 
As  finally  passed,  this  bill  would 
create  a  three-tiered  review 
process  to  investigate  complaints 
of  judicial  misconduct,  but 
removal  of  a  judge  by  means 
other  than  impeachment  would 
not  be  authorized.  H.R.  7944 
("the  Kastenmeier  bill") 
unanimously  passed  the  House 
on  September  1 5,  and  its  text  was 
immediately  substituted  for  that 
of  the  S.  1873  ("the  DeConcini 
bill")  which  was  then  sent  backto 
the  Senate.  It  should  be  noted 
that  the  original  Senate  bill 
created  quite  a  different  review 
procedure,  which  included  the 
establishment  of  a  new  Court  of 
Judicial  Conduct  and  Disability. 
The  Senate  subsequently 
acceded  to  many  of  the  House's 
changes — the  proposed  Court  of 
Judicial  Conduct  was  dropped; 
the  addition  of  district  judge 
members  to  Circuit  Judicial 
Councils  was  accepted — when 
passing  the  bill  on  September  30. 
The  House  approved  the  Senate's 
work  the  next  day  and  forwarded 
the  measure  to  the  White  House 
for  signature.  The  Administrative 
Office  will  be  mailing  copies  of 
the  Public  Law  when  it  is  signed 
to  each  federal  judge  and 
magistrate. 

Equal  Access  to  Justice.  This 
bill     (S.     265)     would     award 


attorney's  fees  to  eligible 
individuals,  small  businesses  and 
other  organizations  which  prevail 
over  the  United  States  in  court  or 
agency  action  or  who  are  sued  by 
the  Government  in  a  case  that  is 
not  "substantially  justified."  The 
bill  was  approved  by  the  Senate 
on  July  31,  1979,  passed  by  the 
House  on  October  1,  and  sent  to 
the  White  House. 

Fifth  Circuit  Split.  A 
long-proposed  idea,  this  bill  (H.R. 
7665)  calls  for  division  of  the  Fifth 
Circuit  Court  of  Appeals  into  two 
autonomous  circuits;  the 
Eleventh,  composed  of  Alabama, 
Florida  and  Georgia  with 
headquarters  in  Atlanta,  and  the 
Fifth,  composed  of  Louisiana, 
Mississippi,  Texas  and  the  Canal 
Zone  with  headquarters  in  New 
Orleans.  It  was  passed  by  the 
House  on  September  30. 
Although  an  earlier  version  had 
been  passed  by  the  Senate  last 
June,  the  Senate  on  October  1 
passed  the  House  bill,  clearing  it 
for  the  President's  signature.  The 
division  would  be  effective  on 
October  1,  1981. 

Graymail.  This  bill  (S.  1482) 
would  impose  a  notice 
requirement  upon  any  defendant 
who  intends  to  use  or  cause  to  be 
produced  classified  information 
in  defense  of  a  federal  criminal 
charge  (for  details,  see  The  Third 
Branch,  July  1 980).  The  measure 
passed  the  House  on  September 
22.  The  Senate  passed  the  bill  on 
June  27,  and  it  is  now  ready  for 
the  President's  signature. 

Newsroom  Searches.  In 
reaction  to  the  Supreme  Court's 
decision  in  lurcher  v.  Stanford 
Daily,  this  bill  (S.  1790)  would 
prohibit  federal,  state  and  local 
authorities  from  making 
unannounced  searches  of  news 
organizations  not  themselves 
suspected  of  criminal  conduct.  As 
reported  out  of  the  House 
Judiciary  Committee,  the  House 
bill  additionally  protected  all  third 
parties  —  not  just  news  entities 
— from  federal  searches,  but  this 
provision  was  deleted  in  the  face 
of  opposition  by  the  Department 
of  Justice  and  others.  As 
presented  to  the  full  House,  the 
bill  requires  the  Attorney  General 


to  promulgate  guidelines 
regulating  federal  officials' 
conduct  of  third  party  searches. 
The  amended  bill  was  passed  by 
the  House  on  September  22, 
approved  by  the  Senate  on 
September  29,  and  sent  to  the 
White  House  for  signature. 

Bills  In  Conference 

Bills  that  are  still  pending  in 
Congress  include: 

Bankruptcy  Act  Amend- 
ments. This  bill  (S.  658)  sets  forth 
several  technical  amendments  to 
the  Bankruptcy  Reform  Act  of 
1978.  It  failed  to  pass  the  House 
under  suspension  of  the  rules  last 
July  primarily  because  of 
opposition  to  proposed  retirement 
and  pension  provisions  for 
bankruptcy  judges  (see  The  Third 
Branch,  September  1980). 
Following  that  defeat,  the  bill  was 
amended  to  provide  bankruptcy 
judges  with  retirement  benefits 
similar  to  those  given  to  Article  I 
judges  in  other  legislation.  In  this 
form,  the  measure  passed  the 
House  on  September  22.  The 
Senate's  original  version  was 
passed  last  September.  S.  658,  as 
amended  by  the  House,  is  now 
pending  in  the  Senate.  It  may  or 
may  not  be  considered  laK- .nViis 
year. 

Court  of  Appeals  for  the 
Federal  Circuit.  The  House  on 
September  15  approved  the 
consolidation  of  the  Court  of 
Claims  and  the  Court  of  Customs 
and  Patent  Appeals  into  a  single 
court,  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit. 
The  bill  (H.R.  3806)  would  also 
create  a  new  Article  I  court,  called 

See  LEGISLATION  p.  5 
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LEGISLATION  from  p.  4 
the  United  States  Claims  Court,  to 
assume  the  trial  jurisdiction  of 
the  current  Court  of  Claims.  A 
similar   proposal    is  part  of  the 
Senate's     "Federal     Courts 
Improvement  Act "  (S.  1477),  afar 
more    wide-ranging    measure 
containing      many     other     pro- 
visions,    including    the    original 
'Bumpers     Amendment"     (see 
Third  Branch,  January  1980).  S. 
1477  was  passed  by  the  Senate 
)n  October  30,  1 979.  Differences 
)etween   the  two  versions  will 
lave  to  be  resolved  in  Congress's 
>ost-election  session. 

Other  Action 

Several  other  bills  of  interest  to 
he  judiciary  have  been  advanced 
Ithough  they  have  not  yet  been 
leared  by  both  chambers. 

Federal  Rules  Amendments. 
he  House  Judiciary  Committee 
n  August  27  approved  a  bill  (H.R. 
817)  to  amend  certa  i  n 
mendments  to  the  Federal  Rules 
f  Criminal  Procedure  and  the 
ederal  Rules  of  Evidence 
roposed  by  the  Supreme  Court, 
he  effected  rules  relate  to 
robation  revocation  procedures, 
»int  representation  of  de- 
ndants,  discovery  of  witness 
atements,  and  admission  of 
ea  discussions.  As  originally 
oposed,  the  rule  changes  were 

be  effective  August  1,  1979, 
Jt  Congress  delayed  their 
issible  effective  date  until 
ecember  1  ,  1  980.  On 
jptember  9  the  bill  failed  to  get 
e  two-thirds  majority  necessary 

pass  the  House  under  the 
spension  of  the  rules.  The  rule 
anges  will  take  effect  on 
Jcember  1  if  not  modified  by 
mgress. 

Pretrial  Service  Agencies.  On 
jgust  26,  the  House  Judiciary 
immittee  also  approved  a  bill 
R.  7084)  to  establish  pretrial 
rvice  agencies  to  provide 
teral  judges  with  assistance  in 
tting  bail  and  to  offer 
pervision  and  service  to 
rsons  released  on  bail.  On 
ptember  1  6  the  bill  failed  to  get 
j  two-thirds  majority  necessary 

pass  the  House  under 
spension    of    the    rules.    The 


Senate  bill  (S.  2705)  contains 
similar  provisions  and  would 
additionally  create  a  pretrial 
diversion  program  as  an 
alternative  to  conventional 
criminal  prosecution.  This  bill 
passed  the  Senate  on  September 
30. 

Criminal  Code:  Conspicuously 
absent  from  the  list  of  bills  passed 
are  the  proposed  revisions  of  the 
federal   criminal  code,   S.    1722 
and  H.R.  6915.  Both  bills  were 
reported  out  of  their  respective 
judiciary      committees      several 
months     ago,     but     no    further 
progress    has    been    made.   The 
Senate    bill    is    at   the    majority 
leader's  desk  and  may  be  called 
up  at  any  time,  although  it  is  likely 
that  the  Senate  will  first  await 
action  by  the  House.  The  House 
bill  remains  mired  in  the  Rules 
Committee  for  a  determination  of 
the  kinds  of  amendments  thatwill 
be  allowed  to  be  offered  on  the 
floor  and  the  amount  of  debate 
permitted.  Possible  inclusion  of  a 
death  penalty  provision  is  a  major 
point    of    controversy. 

Judicial     Budget:     Appropria- 
tions for  the  judicial  branch  are 
also   stalled.    Last  summer,   the 
House  approved  an  appropriation 
for  the  judicial  branch  (including 
the  Federal  Judicial  Center  and 
the    Administrative    Office    but 
excluding    the    Supreme    Court) 
totalling      approximately      $615 
million.  Anadditional  $8.2  million 
has    been    requested    from    the 
Senate,     and     the     Senate 
Appropriations     Committee 
approved  most  of  that  request  and 
passed  as  well  an  amendment 
(not    contained    in    the    House- 
passed      measure)      authorizing 
continued   operation   of  the  ten 
experimental      pretrial      service 
agencies.   The  appropriation  bill 
was  not  taken  up  on  the  Senate 
floor,  however. 

The  judicial  branch  is  currently 
operating  under  a  continuing 
resolution,  and  is  limited  to 
spending  money  at  the  lower  of 
the  FY  1 980  level  or  the  FY  1 981 
appropriation  approved  by  the 
House.  The  requested  FY  1981 
appropriation  (including  the  extra 
funds  sought  from  the  Senate) 


PER  DIEM  GOES  UP 

The    President    on    Sep- 
tember  10  signed  P.L.   96- 
346,    raising   the  per  diem 
allowances     payable     to 
federal  employees  for  travel. 
The  per  diem  rate  payable  in 
lieu  of  actual  expenses  has 
been  raised  from  $35  to  $50. 
Administrative     Office 
Director  William  E.  Foley  has 
announcedtojudicial  branch 
employees  that  the  General 
Services    Administration    is 
expected  to  soon  issue  new 
regulations    designating 
"high  rate"  cities  for  which 
compensation     of    actual 
expenses  to  a  maximum  of 
$75  (compared  to  the  former 
$50)     can     be    claimed. 
Pending    issuance    of   such 
regulations,  he  said,  "we  will 
consider  requests  on  an  ad 
hoc     basis     for     actual 
expenses  in  excess  of  $50 
for    temporary    duty    at    a 
location  where  the  cost  of 
meals     and     lodging     are 
considered    exceptionally 
high." 

The  reimbursement  rate 
for  travel  by  private 
automobile  is  also  to  be 
increased  under  the  new 
law,  but  Director  Foley 
indicated  that  the  old  rate  of 
20  cents  per  mile  (plus 
parking  fees  and  tolls)  will 
remain  in  effect  pending  the 
issuance  of  new  GSA 
regulations. 


would  be  approximately  seven 
percent  higher  than  the  FY  1980 
appropriation. 

Congress's  post-election 
session  is  scheduled  to  begin  on 
November  12.  M 


TEXT  OF  CONGRESSMAN  PETER  ROD/NO'S 
MESSAGE  TO  THE  JUDICIAL  CONFERENCE 


At  last  month's  Judicial 
Conference,  Joseph  L.  Nellis, 
General  Counsel  of  the  House 
Judiciary  Committee,  read  the 
following  message  from  that 
Committee's  Chairman,  Con- 
gressman Peter  W.  Rodino,  Jr.: 

"Mr.  Chief  Justice,  Mr. 
Attorney  General,  Judges,  I  am 
grateful  for  this  opportunity  to 
meet  with  you  this  morning. 
Increased  communication 
between  the  Judiciary  and  the 
Congress  in  the  past  few  years 
has  been  extremely  helpful.  The 
Brookings  Institution  seminars  in 
Williamsburg  have  repeatedly 
proven  worthwhile.  I  believe 
regular  appearances  by 
representatives  of  the  two 
Judiciary  Committees  before  your 
body  will  prove  to  be  of  equal 
value. 

"All  of  us  are  carrying 
substantially  heavier  burdens  in 
the  performance  of  our  duties  of 
office.  During  the  past  two 
decades  increasing  caseloads  in 
the  courts  have  directly  resulted 
in  more  judicial  officials,  and 
revolutionary  changes  in  the 
ways  in  which  our  courts  do 
business.  Congress  has  been 
called  upon  to  help  the  Judiciary 
adjust  to  these  changes,  and  my 
Committee  in  the  House  has 
certainly  tried  to  respond 
expeditiously  to  your  needs.  We 
have  done  what  has  been 
possible  under  the  circumstances 
and,  I  think  been  responsive  to 
what  is  needed.  Just  as  those  of 
us  in  Congress  recognize  your 
problems,  you  should  recognize 
ours.  Just  as  your  institution  has 
been  dramatically  changed  in  the 
past  two  decades,  the  Congress 
has  experienced  dramatic 
change.  We  no  longer  do 
business  in  the  House  of 
Representatives  with  the  same 
procedures  we  used  in  1960. 
There  are  more  committee  units 
and  chairpersons,  staffed  by  ever- 
greater  numbers  of  professional 


personnel.  With  new  communi- 
cation developments,  not  onlv  is 
the  volume  of  work  greater,  the 
pace  at  which  we  are  called  upon 
to  perform  is  faster.  We  suffer 
scheduling  problems  due  to 
volume.  We  occasionally 
generate  confusion  due  to  the 
pace.  We  consistently  run  the  risk 
of  error. 

"In  spite  of  those  stresses  and 
strains,  however,  I  think  the 
House  Judiciary  Committee's 
record  in  recent  years 
demonstrates  a  remarkably  low 
measure  of  error.  As  Chairman  of 
that  Committee,  in  managing 
routine  legislative  business  as 
well  as  the  impeachment 
proceedings,  I  have  tried 
continuously  to  avoid  compro- 
mising quality  for  quantity.  I  don't 
intend  to  change  that  emphasis 
in  the  future.  If  wearetocontinue 
to  do  what  we  must  do  well,  we 
will  increasingly  need  assistance 
from  the  Judiciary  through  this 
Judicial  Conference  and  its 
committee  system.  Let  me  frankly 
tell  you  that  I  am  not  troubled  by 
increased  communication;  I 
welcome  it. 

"Occasionally  legislation 
which  may  appear  routine,  bills 
which  superficially  look  like 
housekeeping  matters  only,  in 
fact  raise  very  fundamental  policy 
questions.  The  House  Committee 
cannot  properly  process  them 
without  your  assistance.  In  the 
95th  Congress  we  processed  the 
largest  judgeship  bill  in  history. 
Most  of  you  contributed 
something  to  the  effort.  Most  of 
you  are  familiar  with  problems  we 
encountered  in  processing  that 
judgeship  bill.  I  think  my 
Committee  and  the  members  of 
this  Conference  learned  a  great 
deal  in  the  process  —  and  I  expect 
that  education  will  benefit  all  of 
us  when  the  House  turns  its 
attention  to  judgeship  recom- 
mendations which  you  will  be 
forwarding  in  January. 


"S.  2483,  which  proposes  a 
State  of  the  Judiciary  annual 
address  to  the  Congress  by  the 
Chief  Justice,  has  passed  the 
Senate.  Our  Subcommittee  on 
the  Courts,  chaired  by 
Congressman  Kastenmeier,  has 
held  a  day  of  hearings  on  this 
proposal  and  the  matter  is  under 
active  consideration  by  the 
Subcommittee.  We  think  that  this 
proposal  has  merit  and  should  be 
explored  as  a  further  means  of 
assuring  good  communication 
between  the  Judicial  and 
Legislative  Branches  of 
Government. 

"In  this  96th  Congress,  after 
more  than  a  decade  of  study  and 
debate,  the  House  not  only 
fashioned  a  bill  to  permit  you  to 
constructively  remedy  disci- 
plinary problems  within  your 
institution  which  realistically  do 
not  warrant  Congressional  action 
through  impeachment  —  wedidit 
unanimously.  The  excellent  work 
done  by  the  members  of  Mr. 
Kastenmeier's  Subcommittee  on 
Courts,  Civil  Liberties  and  the 
Administration  of  Justice 
produced  a  bill  which  won  the 
unanimous  support  of  the  whole 
House.  We  were  able  todothat  — 
and  do  it  as  well  as  we  did — only 
with  the  cooperation  of  repre- 
sentatives of  this  Judicial 
Conference.  I  suspect  that  in 
coming  years  this  legislation  will 
prove  to  have  been  one  of  the 
most  important  constructive 
contributions  we  have  made  in 
recent  decades  to  strengthening 
the  federal  judicial  institution.  I 
know  it  was  the  product  of 
cooperation  and  communication, 
not  confrontation. 

"In  summary,  those  examples 
constitute  my  message  to  you 
today.  The  House  Judiciary 
Committee  exists  in  part  to  help 
you  better  perform  your 
constitutional  responsibilities. 
We  really  are  there  to  help  you, 
and  we  need  your  help  in  return. 
In  the  next  Congress,  I  look 
forward  to  seeking  your 
cooperation  on  several  matters 
which  will  require  arduous  efforts 
by  all  of  us. 
"Thank  you  very  much."iVl 


KING  SUBCOMMITTEE  ON 
ADVOCACY  MEETS 

A  subcommittee  of  the  Judicial 
onference   met  at  the  Federal 
jdicial    Center    last    month    to 
view  plans  for  the  experimental 
iplementation  of  recommenda- 
>ns    of   the    Devitt   Committee 
garding  admission  to  practice  in 
e  federal  courts.  The  meeting, 
laired     by     Judge     James 
iwrence  King  (S.D.  FL.)  (  right) 
as  attended  by  representatives 
all   district   courts  that   have 
lunteered    to    serve    as    pilot 
Jtricts.     Also    addressing    the 
seting    was    Judge    A.    Leon 
gginbotham,  Jr.  (CA-3)  (left). 
One    of    the    original    recom- 
endations    of    the    Devitt 
immittee    addressed    defi- 


ciencies the  Task  Force  found  in 
the  type  and  degree  of  trial 
practice  training  offered  in  law 
schools. 


At  its  annual  meeting  last 
August  the  Council  of  the  ABA 
Section  of  Legal  Education  and 


Admissions  to  the  Bar  declared  its 
"intention  to  adopt"  a  formal 
resolution  next  February 
(following  public  hearings)  which 
will  make  two  changes  in  the  ABA 
Standards  for  Approval  of  Law 
Schools:  that  law  schools  (1) 
"offer  to  all  students  at  least  one 
rigorous  writing  experience,"  and 
(2)  "offer  training  in  professional 
skills,  including  trial  and 
appellate  advocacy,  counseling, 
negotiation  and  drafting." 

If  approved  by  the  Council  next 
February,  the  resolution  would 
then  go  to  the  House  of  Delegates 
and,  if  approved  by  that  body  next 
August,  the  standards  would  be 
adjusted  to  comply  with  the  new 
requirements.  |]|j 


SUPREME  COURT 
:OMMENCES  1980  TERM 

fhe  Justices  of  the  Supreme 
»urt    assembled    on    Monday, 
ptember  29  to  face  the  longest 
ummer  Conference  List"  in  the 
urt's  190-year  history. 
Dn  the  list  were  1,102  cases 
manding    action,    including 
titions  for  writs  of  certiorari, 
peals    from     other    court 
:isions,     extraordinary    writs, 
titions    for    rehearing    and 
itions.     When     the     Justices 
urned  to  the  bench  on  October 
:or  the  opening  of  the  1980 
m,  an  order  list  was  issued 
nouncing    decisions    with 
ard  to   most  of  these  1,102 
tters. 

he  Summer  Conference  List 
resents  about  one-quarter  of  a 
r's  caseflow,  the  Court  having 
I  4,781  cases  on  its  docket 
ing  the  1  979-1 980  Term.  Both 
Summer  Conference  List  and 
annual  docket  reflect  the 
drupling  of  the  Supreme 
irt's  caseload  which  has 
urred  through  the  middle 
rs  of  this  century  and 
Bcially  in  the  past  20  years. 

tin 
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representatives  of  the  news 
media  from  publishing  any 
information  already  in  their 
possession  regarding  a  pending 
criminal  case,  and  (2)  all  criminal 
proceedings  should  be  held  in 
open  court  save  for  very  limited 
circumstances  and  upon  a  proper 
showing  of  necessity  as  set  forth 
in  Gannett  Co.  v.  DePasquate 
443  U.S.  368  (1979). 

The  guidelines  retain  prohibi- 
tions against  taking  photographs 
in,  or  conducting  radio  or 
television  broadcasting  from  a 
court  or  its  environs  during  a 
judicial  proceeding;  this  year  the 
operation  of  tape  recorders  was 
added  to  these  prohibitions.  New 
exceptions  were  made,  however, 
permitting  use  of  electronic  or 
photographic  means  to  present 
evidence  or  preserve  a  record  and 
allowing  broadcasting  or 
photographing  of  investiture, 
ceremonial  and  naturalization 
proceedings. 

Committee  on  the  Judicial 
Branch.  The  Conference  received 
the  first  report  from  its  newly- 
created  Committee  on  the 
Judicial  Branch.  The  Committee 


has  a  broad  mandate  to  devise 
methods  to  keep  other  branches 
of  the  federal  government,  the 
public  and  the  news  media 
informed  about  the  needs  and 
problems  of  the  federal  courts, 
and  to  encourage  and  promote 
policies  to  maintain  a  federal 
bench  that  will  attract  the  highest 
quality  of  lawyers  to  serve  as 
judges.  As  its  immediate  goal,  the 
Committee  will  address  the 
problem  of  the  inadequacy  of 
judges'  real  disposable  income. 

Private  Clubs.  The  Conference 
postponed  action  with  regard  to 
guidelines    for    membership    of 
judges   in  clubs  which  practice 
invidious  discrimination. 
Because    the    American    Bar 
Association  has  not  been  able  to 
complete  pending  revisions  of  the 
Code    of   Judicial    Conduct,    the 
Conference    gave    its    Advisory 
Committee  on  Codes  of  Conduct 
additional  time  to  complete  study 
of  this  matter.  In  the  interim,  the 
Committee    was    authorized    to 
prepare  a  proposed  addition  to  the 
commentary  accompanying 
Canon  2(i.e.  that  a  judge  should 
avoid   both   impropriety  and  the 
appearance  of  impropriety  in  all 
activities),  jjfl 


OOJ  RELEASES  NEW 

GUIDELINES  FOR  USE 

OF  MAGISTRATES 

Due  to  the  1979  Federal 
Magistrates  Act's  clarification 
and  expansion  of  magistrates' 
jurisdication  (see  The  Third 
Branch.  October  1 979,  p.  1 ),  the 
Department  of  Justice  has 
published  a  new  policy  statement 
to  guide  United  States  Attorneys 
and  the  Department's  legal 
divisions  in  handling  proceedings 
subject  to  that  jurisdiction.  These 
guidelines,  published  at  28  CFR 
Part  52,  replace  the  guidelines  at 
28  CFR  Sec.  50.11. 

The  new  statement  reiterates 
previous  Department  policy 
encouraging  the  use  of 
magistrates  to  assist  the  district 
courts  in  resolving  civil  disputes 
and  encouraging  attorneys 
for  the  government  to  accede  to 
referrals  to  magistrates  in  civil 
cases  if  such  referrals  are  in  the 
interest  of  the  United  States.  The 
policy  statement  includes  a  list  of 
factors  to  assist  government 
attorneys  in  making  that 
determination.  It  also  sets  out 
factors  to  be  considered  in 
determining  whether  a  govern- 
ment attorney  should  consent  to 
having  an  appeal  from  a 
magistrate's  decision  taken  to  the 
district  court  rather  than  to  the 
court  of  appeals 
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ANNUAL  REPORT  SHOWS 

COURTS'  CIVIL  WORKLOAD  INCREASING; 

CRIMINAL  LOAD  DECREASING 


As  directed  by  statute. 
Administrative  Office  Director 
William  E.  Foley  has  released  his 
1980  Annual  Report,  sum- 
marizing the  state  of  the  dockets 
in  the  U.S.  Courts  of  Appeals, 
District  Courts,  and  Bankruptcy 
Courts. 

During  the  year  ended  June  30, 
1 980,  filings  in  the  U.S.  Courts  of 
Appeals  increased  by  14.7 
percent  over  the  previous  year. 
The  23,200  filings  were  nearly 
100  percent  above  the  number 
filed  just  ten  years  earlier  in 
1970.  While  the  rate  of  case 
dispositions  also  increased,  the 
10.3  percent  rise  was  not 
sufficient  to  counter  the  increase 
in  filings,  resulting  in  12.9 
percent  more  appeals  pending  on 
June  30,  1 980  than  on  the  same 


The  guidelines  also  provide  that 
in  misdemeanor  cases  desig- 
nated for  trial  by  a  magistrate,  an 
attorney  for  the  government  may, 
after  consultation  with  the 
appropriate  Assistant  Attorney 
General,  petition  for  trial  before  a 
district  judge.  fl 


APPLICATIONS  BEING  RECEIVED 
FOR  JUDICIAL  FELLOWS  PROGRAM 


The  Judicial  Fellows  Program 
for  1981-1982  is  accepting 
applications  through  November 
10,  1980.  The  program  is 
designed  to  give  young 
professionals  in  the  formative 
period  of  their  careers  one  year  at 
the  Supreme  Court,  the  Federal 
Judicial  Center  or  the  Adminis- 
trative Office  of  the  United  States 
Courts  to  observe  and  contribute 
to  projects  seeking  to  improve 
judicial  administration. 

Candidates  should  have  one  or 
more  post-graduate  degrees  and 
at  least  two  years  of  professional 
experience  with  a  record  of  high 
performance.  Multidisciplinary 
background    and    experience    is 


highly  desirable  but  not  essential. 
Candidates  should  be  familiar 
with  the  judicial  process. 
Potential  contributions  that  the 
applicant  might  make  to  the 
judiciary  during  his  or  her 
fellowship  will  weigh  heavily  as 
selection  criteria. 

Information  about  the  program 
may  be  obtained  from  Mark  W. 
Cannon,  Administrative  Assist- 
ant to  the  Chief  Justice,  Suite  4, 
Supreme  Court  of  the  United 
States,  Washington,  D.C.  20543. 
All  application  materials, 
including  letters  of  reference, 
must  be  mailed  by  November  10 
to  ensure  consideration,  lift 


date  in  1 979. 

In  the  district  courts,  civil  case 
filings  also  showed  significant 
increases.  The  168,789  case 
filings  in  1 980  were  more  than  9 
percent  above  the  number  filed  in 
1979  and  93  percent  above  the 
number  filed  in  1970.  Though 
civil  dispositions  increased  by 
12  percent  —  due  in  part  to  the 
increase  in  the  number  of  district 
judges  appointed  under  the 
Omnibus  Judgeship  Act  of  1978 
—  the  pending  caseload  on  June 
30,  1980  reached  a  record  high 
186,113.  This  was  4.7  percent 
above  the  pending  caseload 
recorded  in  1979  and  almost 
double  the  number  recorded  on 
June  30,  1970. 

Contrary  to  the  general  upward 
trend  was  the  criminal  caseload. 
The  number  of  criminal  case 
filings  in  the  district  courts 
declined  for  the  third  consecutive 
year,  with  11.5  percent  fewer 
filings  than  the  previous  year  and 
27.6  percent  less  than  in  1970. 
Criminal  case  dispositions 
dropped  by  12.4  percent,  while 
the  pending  criminal  caseload  fell 
a  modest  2.4  percent  to  14.759. 
The  effect  of  the  increased 
number  of  judges  in  the  district 
courts  was  reflected  in  the 
number  of  trials  completed. 
During  the  year,  the  district 
courts  completed  6.8  percent 
more  trials  than  in  the  preceding 
year.  Criminal  trials  were  down 
2.4  percent  overall,  while  civil 
jury  trials  rose  15.3  percent  and 
civil  non-jury  trials  increased 
10.9  percent. 

The  Bankruptcy  Reform  Act, 
which  took  effect  on  October  1, 
1979,  produced  a  dramatic 
change  in  the  caseload  of  U.S. 
Bankruptcy  Courts.  During  the 
year  ended  June  30,  1980  there 
were  360,960  estates  processed 
in  bankruptcy  courts.  This  was 
59.4  percent  more  than  in  the 
previous  year,  and  41.8  percent 
more  than  in  1975,  when  the 
previous  high  for  bankruptcy 
filings  was  recorded.  Ilfi 


CATALOG  OF  FJC 
PUBLICATIONS 

The  latest  FederalJudicial 
Center  Catalog  of  Publica- 
tions is  now  available  from 
the  Center's  Information 
Service  Office.  This  Catalog 
will  replace  the  previous 
Catalog,  which  was  issued  in 
March  1979. 

The     Catalog     lists     all 
publications   available   from 
the    Center    including    the 
Center's     seminar     and 
workshop  presentations  and 
reports   of   Center  research 
on  federal  court  procedure 
and    administration.    These 
publications  are  arranged  by 
subject,  are  annotated,  and 
include     approximately     20 
items  produced  since  the  last 
Catalog.     Some     of    the 
publications  are  restricted  in 
their  availability  and  others 
are  available  only  on  a  loan 
basis.  The  Catalog  includes 
some  publications  that  have 
been   rendered  obsolete  by 
more    recent    legislation    or 
other  developments,  but  are 
included     for     historical 
reference  purposes. 

Copies  of  the  Catalog  have 
been  sent  to  federal  judges 
and  supporting  personnel,  as 
well  as  to  a  waiting  list  which 
has  been  developing  for 
several  months.  Additional 
copies  may  be  obtained  by 
calling  the  Information 
Service  Office  3t  202/FTS 
633-6365. 


FOLLOW-UP  REPORT  PUBLISHED  ON  THIRD-CIRCUIT  WORD 
PROCESSING  AND  ELECTRONIC  MAIL  PROJECTS 
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:hard   C.    Erwin,   U.S.   District 
Judge,  M.D.  NC,  Sept.  29 
vid   V.    Kenyon,    U.S.    District 
Judge,  CD.  CA,  Sept.  29 
nsuelo    B.    Marshall,    U.S. 
District  Judge,  CD.  CA,  Sept 
>9 

rman  P.  Ramsey,  U.S.  District 
Judge,  D.  MD,  Sept.  29 


The  FederalJudicial  Center  this 
month  published  a  supplemen- 
tary evaluation  of  a  project, 
undertaken  in  cooperation  with 
the  Third  Circuit  Court  of 
Appeals,  to  test  the  use  of  word 
processing,  electronic  mail  and 
automatic  typesetting  in  the 
preparation  and  dissemination  of 
appellate  court  opinions. 

The  report,  Follow-Up  Study  of 
Word  Processing  and  Electronic 
Mail  in  the  Third  Circuit  Court  of 
Appeals  (Federal  Judicial  Center 
1980),  builds  upon  the  Center's 
1979  evaluation  of  the  court's 
use  of  word  processing  and 
electronic  mail  systems. 

In  1978,  the  Center  installed  a 
particular    word    processing 
configuration  in  the  chambers  of 
each  Third  Circuit  judge(sitting  in 
six  cities)  and  in  the  secretarial 
pool  and  the  offices  of  the  Clerk  of 
the  Court  and  Circuit  Executive. 
Furthermore,  an  electronic  mail 
capability     enabled     each 
chambers     to     use     the     word 
processors     to     transmit     draft 
opinions    and   other   documents 
instantly    to    one    another    over 
high-speed      transmission   lines 
connected    to    the    Center's 
Courtran  computer. 

The  1980  report  analyzes 
several  technological  enhance- 
ments made  in  those  systems  in 
1979,  and  documents  additional 
time  and  cost  savings  and 
productivity  gains  obtained  after 
the  court  fully  implemented  and 
integrated  word  processing, 
electronic  mail,  and  automatic 
typesetting. 

The  first  study,  The  Impact  of 
Word  Processing  and  Electronic 
Mail  in  U.S.  Courts  of  Appeals 
(Federal  Judicial  Center  1979), 
had  found  that  after  even  one 
year  of  use,  word  processing 
equipment  had  a  "striking 
impact"  on  the  opinion  prepara- 
tion process.  Evidence  to  support 
permanent  installation  of 
electronic  mail  services, 
however,  was  "inconclusive"  due 


to  certain  technological  and 
operational  problems.  The  Third 
Circuit  thus  requested  that  the 
Center  refine  the  system  and 
continue  to  monitor  it.  Various 
equipment  enhancements  and 
technological  modifications  were 
made  to  reduce  electronic  mail 
transmission  disruption  and 
operator  mistakes. 

The  supplementary  report 
analyzes  the  results  produced  by 
these  changes.  Among  its  most 
significant  conclusions: 

•  Word  processing  and 
electronic  mail  reduce  the 
overall  processing  time  for 
cases  with  written  opinions 
by  six  weeks  (10  percent). 
The  first  report  cited  a  three 
week  reduction. 

•  Word  processing  and 
electronic  mail  reduce  by  40 
to  50  percent  the  amount  of 
time  the  court  takes  to 
prepare  and  issue  per  curiam 
and  signed  opinions. 

•  The  electronic  mail  system, 
which  now  transmits  90 
percent  of  all  the  court's 
documents,  delivers  85 
percent  of  them  on  the  same 
day  they  are  sent,  guaran- 
tees receipt  by  the  following 
work  day,  and  costs  less  than 
other  priority  delivery 
services. 

•  The  electronic  mail  and 
automatic  typesetting 
systems  permit  production  of 
published  slip  opinions  in 
one  day  (compared  to  the 
previous  average  of  seven 
days)  at  a  20  percent 
reduction  in  printing  costs. 

The  follow-up  report  has  been 
distributed  to  judges  and  staff  in 
the  Third  Circuit  and  to  the  Chief 
Judges  of  all  other  circuits.  In 
addition,  copies  are  available 
from  the  Center's  Information 
Service  Office,  phone  number 
202/FTS-633-6365.j!ft 
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NOMINATIONS 

Eugene     H.     Nickerson,     U.S. 

Circuit  Judge,  CA-2,  Aug.  28 
Gerald    B.    Lackey,   U.S.   District 

Judge,  N.D.  OH,  Aug.  28 
Peter    M.    Lowry,    U.S.    District 

Judge,  W.D.  TX,  Aug.  28 
David   G.    Roberts,   U.S.    District 

Judge,  D.  ME,  Aug.  28 
Nicholas    J.    Bua,    U.S.    Circuit 

Judge,  CA-7,  Sept.  10 
Raymond  L.  Finch,  U.S.  District 

Judge,  D.  Wl,  Sept.  10 
Myron     H.     Thompson,     U.S. 

District  Judge,  M.D.AL,      Sept. 

17 
Ralph    W.    Nimmons,    Jr.,    U.S. 

District  Judge,  M.D.  FL,  Sept. 

17 
Israel    L.    Glasser,    U.S.    District 

Judge,  E.D.  NY,  Sept.  17 
Philip    Weinberg,    U.S.    District 

Judge,  E.D.  NY,  Sept.  17 

NOMINATIONS  WITHDRAWN 

Charles    B.    Winberry,   Jr.,    U.S. 

District  Judge,  E.D.  NC,  Aug.  26 
Fred  D.  Gray,  U.S.  District  Judge, 

M.D.  AL,  Sept.  17 

CONFIRMATIONS 

Myron  H.  Thompson,  U.S.  District 
Judge,  M.D.  AL,  Sept.  26 

Richard  L.  Williams,  U.S.  District 
Judge,  E.D.  VA,  Sept.  29 

Hipolito  F.  Garcia,  U.S.  District 
Judge,  W.D.  VA,  Sept.  29 
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George  Howard,  Jr.,  U.S.  District 

Judge,  E.D.  &  W.D.  AR,  Sept. 

29 
Charles  P.  Kocoras,  U.S.  District 

Judge,  N.D.  IL,  Sept.  29 
Susan    C.    Getzendanner,    U.S. 

District  Judge,  N.D.  IL,  Sept.  29 
See  PERSONNEL  p.  9 


CA-9  ACCEPTING 
APPLICATIONS  FOR 
CIRCUIT  EXECUTIVE 

Position:  Circuit  Executive.  Salary 
up  to  $50,112  per  year 
commensurate  with  education  and 
experience.  Certification  by  the 
Board  of  Certification,  pursuant  to 
statute  (28  U.S.C.  §  332(f)),  is  a 
prerequisite  to  appointment. 
However,  the  Court  encourages 
applications  from  all  qualified 
individuals,  whether  or  not  they  are 
currently  on  the  certified  list. 
Responsibilities:  The  Circuit 
Executive  of  the  Ninth  Circuit 
exercises  general  administrative 
authority  over  staff  operations.  The 
Circuit  Executive  is  specifically 
charged,  by  order  of  the  Judicial 
Council  of  the  circuit,  with  the 
performance  of  all  of  the  functions 
authorized  by  28  U.S.C.  §332(e)(1  )- 
(10),  under  the  general  supervision 
of  the  chief  judge  of  the  circuit. 
Qualifications:  Proven  man- 
agement and  administrative  skills. 
Undergraduate  degree  in 
management  or  related  field  with 
experience  in  judicial  adminis- 
tration. Advanced  graduate  and/or 
legal  training  desirable. 

To  Apply:  Send  resume  prior  to 
November  30,  1  980  to  Honorable 
James  R.  Browning,  Chief  Judge, 
United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  P.O.Box  547,  San 
Francisco,  California  94101. 
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calendar 

CALENDAR 

Oct.  22-24  Seminar  for  full-time 

Magistrates;  New  York,  NY 
Oct.  22-24  Seminar  for  part-time 

Magistrates;  New  York,  NY 
Nov.      12-14     Seminar     for 

Bankruptcy     Judges;     Cherry 

Hill,  NJ 
Nov.  17-19  Sentencing  Institute 

for    the    Seventh    and    Ninth 

Circuits;  Oakland,  CA 
Nov.  19-21  Workshop  for  District 

Judges  (Fifth  Circuit);  Saratoga, 

FL 
Nov.  19-21   Seminar  for  Federal 

Defender    Investigators;    Nor- 
folk, VA 
Dec.     1-2    Judicial    Conference 

Subcommittee    on    Judicial 

Statistics;  Palm  Beach  Shores, 

FL. 
Dec.   4-6  Workshop  for  District 

Judges     (Eighth     and     Tenth 

Circuits);  Phoenix,  AZ 
Dec.     15     Judicial     Conference 

Subcommittee    on    Supporting 

Personnel;  Washington,  DC 
Jan.    14-16,    1981    Seminar  for 

Bankruptcy  Judges;  San  Diego, 

CA 
Jan.  21  -23  Workshop  for  District 

Judges    (Ninth    Circuit);    San 

Diego,  CA 
Jan.  26-28  Seminar  for  Federal 

Public  Defenders;  San  Diego, 

CA 
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NOVEMBER,  1980 


SUMMARY  JURY  TRIAL 
INNOVATION 

From  time  to  time.  The  Third 
Branch  carries  reports  on 
procedures  and  innovations  that 
some  courts  have  found  helpful 
and  in  which  others  may  be 
interested.  Reviewed  this  month 
is  a  procedure  being  tested  by  one 
court  to  speed  resolution  of  civil 
cases. 

District  Judge  Thomas  D. 
Lambros  (N.D.  Ohio)  has  recently 
devised  a  procedure  he  calls  the 
"summary  jury  trial,"  in  which  a 
conventional  lay  jury  hears  an 
abbreviated  presentation  of  a  civil 
case  and  then  renders  an 
advisory  verdict.  The  purpose  is  to 
facilitate  pretrial  termination  of 
cases  in  which  a  significant  barto 
settlement  arises  from  litigants' 
uncertainty  of  a  jury's  perception 
Df  liability  and  damages. 

The  summary  trial  jury's  verdict 
in  no  way  affects  the  parties'  right 
to  a  full  trial  de  novo  on  the 
merits,  and  is  not  binding,  unless 
the  parties  agree  prior  to  the 
Droceeding  that  it  will  be  so. 

Judge  Lambros  explains  that 
the  idea  came  to  him  when  juries 
n  two  personal  injury  cases 
'eturned  verdicts  of  less  than 
jne-half  of  the  defendants' 
settlement  offers.  The  parties  had 
seen  hopelessly  apart  in 
settlement  negotiations, 
suggesting  that  attorneys  and 
heir  clients  may  misjudge  how 
uries  will  view  the  strengths  and 
weaknesses  of  theircases.  Hefelt 
hat  in  such  situations,  a 
summary     presentation     of    the 

See  SUMMARY  TRIAL  p.  7 
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PRESIDENT  SIGNS  BILLS  OF  INTEREST 
TO  FEDERAL  JUDICIARY 


MWfWQAQV 

Shortly  after  being  passed  by 
Congress  last  month,  several  bills 
affecting  the  work  and 
administration  of  the  federal 
courts  were  signed  into  law  by  the 
President.  Summaries  appear 
below,  and  more  detailed 
descriptions  of  the  measures 
appear  in  the  Legislative  Updates 
of  the  July,  September  and 
October  issues  of  The  Third 
Branch. 

Customs  Courts  Act  [PL.  96- 
41 7,  signed  October  1 0].  This  Act 
creates  a  comprehensive  system 
for  judicial  review  of  civil  actions 
arising  out  of  importations  and 
international  trade  statutes  by 
clarifying  and  expanding  the 
status,  jurisdiction  and  powers  of 
the  former  United  States 
Customs  Court  —  now  named  the 
United  States  Court  of 
International  Trade  (USCIT). 

Being  necessary  to  fully 
implement  the  Trade  Agreements 
Act  of  1 979  (which  took  effect  on 
January  1,  1980),  the  Customs 
Courts  Act  received  expedited 
treatment  in  the  96th  Congress 
(2d  Session).  It  passed  both 
houses  by  unanimous  consent  in 
the  latter  part  of  September  and 
became  effective  on  November  1 , 
1980,  only  three  weeks  after  its 
enactment. 

One  of  the  primary  goals  of  the 
Act  was  to  eliminate  the  often 
uncertain  division  of  jurisdiction 
over  trade  matters  between  the 
district  and  Customs  Court. 
Accordingly,  exclusive  jurisdic- 
tion over  such  matters  is  vested  in 
the  USCIT  and  it  is  granted  all  the 


powers  in  law  and  equity  of  a 
district  court.  As  originally 
introduced  (see  The  Third  Branch, 
October  1980),  the  Act  called  for 
transfer  of  jury  trial  cases  to  a 
district  court,  but  logistical 
arrangements  were  made  at  the 
request  of  a  House  Judiciary 
Subcommittee  so  that  the  USCIT 
will  itself  be  able  to  conduct  jury 
trials  throughout  the  country  by 
using  the  facilities  and  jury  trial 
mechanisms  of  district  courts. 

Edward  D.  Re,  who  has  been 
Chief  Judge  of  the  Customs 
Court  since  March  21,  1977,  is 
the  Chief  Judge  of  the  new 
USCIT. 

Fifth  Circuit  Split[P.L  96-452, 
signed     October     14].     Effective 

See  LEGISLATION  p.  4 


SALARY  CASES 

SUBMITTED  TO 

SUPREME  COURT 

The  Supreme  Court  on 
October  14  heard  one  and  a 
half  hours  of  oral  argument 
in  Will  v.  United States  (Nos. 
79-983  and  79-1689),  two 
consolidated  class  actions 
brought  on  behalf  of  Article 
III  judges  which  contest  pay 
freezes  imposed  by  Congress 
in  fiscal  years  1 977  through 
1980. 

Appearing  for  the  Govern- 
ment was  Kenneth  S.  Geller 
of  the  Solicitor  General's 
Office.  The  federal  judges 
were  represented  by  Kevin 
M.  Forde  of  Chicago. 


JUDICIAL  CONFERENCE  REAFFIRMS  SUPPORT 
FOR  VOLUNTARY  SURRENDER 


At  its  September  25  and  26 
meeting,  following  a  report  by 
Judge  Gerald  Bard  Tjoflat  (CA-5), 
Chairman  of  the  Committee  on 
the  Administration  of  the 
Probation  System,  the  Judicial 
Conference  reaffirmed  its  support 
for  the  continued  use  of  voluntary 
surrender  of  sentenced 
prisoners. 

Voluntary     surrender     of 


FY  1981  JUDICIAL 
SALARIES  FROZEN 

A  fiscal  year  1981  cost-of- 
living  increase  for  federal  judges 
and  other  senior  judicial  branch 
personnel  was  suspended  last 
month  when  the  President  signed 
a  continuing  funding  resolution 
for  the  judicial  branch. 

On  August  29,  1980,  the 
President  submitted  to  Congress 
a  recommendation  for  a  9.1 
percent  increase  in  the  salaries  of 
government  employees.  Under 
the  applicable  statutes,  this 
recommendation  was  to  become 
effective  at  the  beginning  of  the 
first  applicable  pay  period  of  the 
new  fiscal  year  (October  1  for  the 
federal  judges  )  unless  vetoed  by 
either  chamber  of  Congress. 

Prior  to  adjourning  for  its 
election  recess,  Congress  had  not 
passed  an  appropriation  bill  for 
the  judicial  branch  and  the 
President's  recommendation 
stood  unvetoed.  However,  on 
October  1,  the  President  did  sign 
a  continuing  resolution  which 
made  funds  unavailable  for 
increases  in  high  level  salaries 
such  as  judges. 

Congress  could  conceivably 
authorize  a  pay  raise  when  it 
returns  in  November,  but  for  now 
the  situation  is  virtually  identical 
to  that  of  the  fall  of  1976  when 
the  President  signed  a  bill  on 
October  1  arresting  cost  of  living 
increases  for  judges.  At  the 
district  level  in  Will  I.  Judge 
Stanley  Roszkowski  ruled  that  the 
1976  action  violated  the  non- 
diminution  clause  of  Article  III  of 
the  Constitution.  flfi 


sentenced  prisoners  began  as  a 
pilot  project  ten  years  ago  in  the 
Northern  District  of  California. 
Selective  Service  Act  violators, 
released  on  their  own  recogni- 
zance after  sentencing,  were 
permitted  to  report  to  the 
institution  of  incarceration  at 
their  own  expense.  All  reported 
as  expected. 

Based  on  the  success  of  this 
pilot  project,  a  task  force, 
composed  of  representatives 
from  the  Bureau  of  Prisons,  the 
Probation  Division,  and  the 
United  States  Marshals  Service, 
developed  suggested  guidelines 
and  procedures  for  systemwide 
utilization  with  expanded 
eligibility  to  include  a  number  of 
offense  categories  other  than 
selective  service  violations. 

At  its  March  1  974  session,  the 
Judicial  Conference  was 
informed  that  the  Probation 
Committee  had  endorsed 
guidelines  for  voluntary 
surrender  and  had  asked  the 
Administrative  Office  to  draft  a 
legislative  proposal  that  would 
provide  a  penalty  in  the  event  of 
failure  to  report,  since  it  appeared 
that  criminal  contempt  was  the 
only  available  sanction.  The 
Conference  later  approved  such  a 
bill,  which  was  transmitted  to 
Congress.  Both  versions  of  the 
proposed  revision  of  the  criminal 
code  now  before  the  Congress 
have  incorporated  the  penalty 
provision,  but  for  now  contempt 
of  court  remains  the  sanction  for 
failure  to  report. 

Two  surveys  on  the  utilization 
of  voluntary  surrender  have  been 
conducted  by  the  Bureau  of 
Prisons  in  recent  years.  The  first 
described  the  use  of  voluntary 
surrender  in  the  Northeast 
Region  between  June  12  and 
December  31,  1978.  The  survey 
found  of  all  commitments  (1,719) 
during  this  period,  voluntary 
surrender  was  employed  199 
times  (11.6%);  of  the  199 
participants,  three  failed  to 
appear  (1 .5%). 

A  second  study  conducted  on  a 
nationwide     basis     covered     all 


persons  other  than  illegal  aliens 
placed  in  custody  during  July, 
August,  and  September  of  1979. 
This  study  found  that  of  3,104 
persons  committed,  623  (20.1%) 
voluntarily  surrendered. 
The  Bureau  of  Prisons  ranks 
prisoners  by  level  of  security  risk 
on  a  scale  from  Level  1, 
representing  the  least  risk,  to 
Level  6,  representing  the  greatest 
risk. 

See  CONFERENCE  p.  7 


FEDERAL  JUDGES  NAMED 

TO  SPECIAL  PROSECUTOR 

PANEL 

Pursuant  to  Section  49  of  the 
Ethics  in  Government  Act  of 
1978,  the  Chief  Justice  has 
designated  three  United  States 
Circuit  Judges  to  constitute  a 
special  division  of  the  U.S.  Court 
of  Appeals  for  the  District  of 
Columbia  Circuit,  effective 
October  26,  1980. 

The  judges,  all  of  whom  have 
just  completed  a  two-year  term 
on  this  panel,  are  Circuit  Judge 
Roger  Robb,  Presiding  Judge, 
(CA-DC);  Senior  Circuit  Judge  J. 
Edward  Lumbard  (CA-2);  and 
Senior  Circuit  Judge  Lewis  R. 
Morgan  (CA-5). 

The  Act  provides  that  the 
Attorney  General  may,  after 
investigation,  request  the  panel 
to  appoint  a  special  prosecutor 
whenever  he  receives  specific 
information  that  there  has  been  a 
violation  of  any  federal  criminal 
law  (other  than  a  petty  offense) 
whenever  certain  individuals  are 
involved.  Among  those  specifi- 
cally set  out  in  the  Act  are:  The 
President  and  Vice  President; 
high  ranking  officials  in  the 
Executive  Office  of  the  President; 
high  ranking  officials  in  the 
Department  of  Justice,  including 
any  Assistant  Attorney  General; 
the  Director  or  Deputy  Director  of 
Central  Intelligence;  the 
Commissioner  of  Internal 
Revenue;  and  any  officer  of  the 
principal  national  campaign 
committee  seeking  the  election  or 
reelection  of  the  President,  flff 


Nofen/oifty 


On  October  16,  eleven  judges 
)f  the  Ninth  Circuit  Court  of 
Xppeals  heard  argument  in  the 
irst  limited  en  banc  proceeding  in 
he  history  of  the  federal 
udiciary.  In  a  series  of 
:onsolidated  NLRB  cases,  the 
Jinth  Circuit  utilized  the 
rocedure  permitted  by  Section  6 
f  the  Omnibus  Judgeship  Act  of 
978.  That  Section  was  designed 
d  streamline  the  en  banc  process 
nd  reduce  the  administrative 
omplexity  associated  with  en 
anc  hearings.  It  permits  Courts 
f  Appeals  consisting  of  over  15 
jdges  to  adopt  by  local  rule 
rocedures  for  limited  en  banc 
ourts. 

Ninth  Circuit  Local  Rule  25, 
dopted  August  15,  states  that 
ie  en  banc  court  for  that  circuit 
onsists  of  the  chief  judge,  or  next 
enior  active  judge,  and  ten 
dditional  judges  drawn  by  lot. 

The  Fifth  Circuit,  the  only  other 
Durt  eligible  to  do  so  under  the 
ct,  has  not  adopted  such 
rocedures. 

*  *  * 

The  Commission  on  Executive, 
egislative  and  Judicial  Salaries, 
'hich  every  four  years  makes 
scommendations  to  the 
resident  on  salary  adjustments 
»r  federal  judges,  legislators,  and 
»p  executive  branch  officials, 
eld  three  public  hearings  in 
ctober  and  early  November, 
jdge  Irving  R.  Kaufman  (CA-2), 
hairman  of  the  Judicial 
onference's  Committee  on  the 
Jdicial  Branch,  told  the 
jmmission  that  inadequate 
laries  are  compelling  federal 
dges  to  leave  the  bench  and  are 
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demoralizing  those  judges  who 
remain.  "Judges  must  have 
adequate  salaries,"  he  said,  "not 
because  they  could  make  more  in 
private  practice,  not  because 
inflation  has  eroded  the  value  of 
their  pay  checks,  but  because 
without  a  fair  wage  we  will,  in  the 
not  too  distant  future,  reduce  the 
quality  of  the  men  and  women 
who  hold  judicial  office."  He 
suggested  also  that  judicial 
compensation  should  be 
reviewed  as  a  "wholly  different 
inquiry"  from  congressional 
salaries. 


The     Attorney     General     has 
issued    new   guidelines   for   the 
Government  on  closure  of  judicial 
proceedings.     The     policy     now 
adopted    is    to   follow    a    strong 
presumption     that    "judicial 
proceedings  should  be  open  to 
the     public     unless    closure     is 
plainly  essential  to  the  interests 
of  justice."  Also  included  in  the 
guidelines    is   a   statement   that 
under  this  policy  the  Government 
"has    a    general    overriding 
affirmative   duty  to   oppose   the 
closure  of  judicial  proceedings  ... 
to  ensure  that  in  practice  they 
achieve   their   goal    of   ensuring 
maximum    openness    in   judicial 
proceedings     in     which     the 
Government    appears."    The 
guidelines   appear   at   28   C.F.R 
§50.9. 

*  *  # 

A  release  from  the  National 
Institute  of  Justice  states  that, 
based  on  a  study  of  20,632  people 
arrested  in  the  District  of 
Columbia,  certain  assumptions 
related  to  drug  users  were  not 
substantiated.  Drug  users  and 
non-drug  users  arrested  were 
equally  likely  to  be  charged  with 
burglary,  fraud/embezzlement, 
auto  theft  and  arson  or  property 
destruction.  There  was  a  "slight 
increase"  in  robbery  rates  among 
men  and  women  arrestees  who 
used  drugs,  and  statistics  showed 
that  they  were  also  more  likely  to 
skip  bail,  tin 


STATE-FEDERAL  JUDICIAL 
COUNCIL  MEETINGS 

Alabama.  Following  past 
practices,  the  Alabama  State- 
Federal  Judicial  Council  met  in 
conjunction  with  the  meeting  of 
the  Alabama  State  Bar. 

Judge  John  C.  Godbold  (CA-5) 
represented  the  federal  courts 
and  joined  Justice  Hugh  Maddox 
(Sup.  Ct.  Ala.)  in  extending  a 
welcome  to  the  participants. 

Commenting  on  the  discus- 
sions, Judge  Godbold  said: 
"There  is  continuing  benefit  to 
both  state  and  federal  courts  in 
Alabama  from  this  annual 
meeting  .  .  .  [and]  a  specific  item 
can  be  pointed  to  this  year. 
Federal  judges  set  forth  to  state 
trial  and  appellate  judges  the 
desirability  of  the  state  judges 
making  specific  findings  (with 
references  to  trial  transcripts) 
concerning  sufficiency  of  the 
evidence  in  criminal  cases,  which 
will  operate  to  give  guidance  to 
federal  judges  subsequently 
reviewing  criminal  convictions  in 
habeas  corpus  suits  pursuant  to 
the  principles  of  Jackson  v. 
Virginia. " 

Included    on    the    agenda    for 
discussion    was    Chief    Justice 
Burger's  American  Law  Institute 
address   of   last  June   on   "The 
Future  of  Our  Federalism."  The 
Chief    Justice    there    called 
attention  to  "signs"  that  some 
discern  "to  mean  that  the  federal 
system  may  be  on  its  way  to  a  de 
facto  merger  with  the  state  court 
system,    with    litigants    free    in 
most,  if  not  all,  cases  to  choose  a 
federal   court   or   a   state  court, 
depending  on  the  condition  of  the 
dockets     and    depending     upon 
what    they    perceive    as    to   the 
quality  of  relief  they  may  obtain." 
California.    Renewed    interest 
in  judicial  council  meetings  in  this 
state  brought  together  state  and 
federal  judges  in  September.  This 
group  commends  for  considera- 
tion    by     other     councils     two 
ingredients     which     promote    a 
successful     meeting:     (1)    an 
agenda     that     has     some     real 
substance— matters  known  to  be 
of  great  concern;  and  (2)  a  focus 

See  STATE-FEDERAL  p.  6 


LEGISLATION  from  p.  1 

October  1 ,  1 981 ,  the  Fifth  Circuit 
Court  of  Appeals  will  be  divided 
into  two  autonomous  circuits.  A 
new  Eleventh  Circuit  will  be 
composed  of  the  states  of 
Alabama,  Florida  and  Georgia. 
Louisiana,  Mississippi,  Texas  and 
the  Canal  Zone  will  be  retained  in 
the  Fifth.  This  is  the  first  division 
of  a  circuit  since  the  Tenth  Circuit 
was  carved  out  of  the  Eighth  in 
1929. 
Judicial    assignments    to    the 


new  court  will  be  made  according 
to  the  location  of  each  circuit 
judge's  official  duty  station  on 
September  30,  1981.  Senior 
judges  of  the  former  Fifth  may 
elect  assignment  to  either  circuit. 
Seniority  of  judges  in  the  new 
court  will  continue  to  run  from  the 
date  of  each  judge's  commission 
as  a  member  of  the  former  Fifth. 
Judge  John  C.  Godbold  has  the 
longest  tenure,  having  been 
appointed  from  the  state  of 
Alabama  on  August  31,  1966, 
and  therefore  is  in  line  to  become 


the  first  Chief  Judge  of  the 
Eleventh  Circuit. 

Matters  filed  in  the  former  CA- 
5  before  the  effective  date  of  the 
new  law  shall,  if  they  have  been 
submitted  for  decision,  be 
handled  within  the  new  Fifth 
Circuit.  Matters  not  yet  submitted 
for  decision  at  that  time  will  be 
transferred  to  the  Eleventh  or  the 
new  Fifth  as  is  appropriate. 

Equal  Access  to  Justice  [PL. 
96-481,     signed    October    21]. 

See  LEGISLATION  p.  5 


JUDICIAL  COUNCILS  REFORM  AND 
JUDICIAL  CONDUCT  AND  DISABILITY  ACT  SIGNED 


The  Judicial  Councils  Reform 
and  Judicial  Conduct  and 
Disability  Act  of  1980  [P.L.  96- 
458,  signed  October  15] 
establishes  nationally  uniform 
procedures  within  the  existing 
administrative  structure  of  the 
federal  judicial  system  for 
processing  complaints  concern- 
ing the  conduct  of  federal  judges 
and  magistrates  and  statutorily 
requires  significant  reforms  in 
the  structure  and  membership  of 
judicial  councils  of  the  circuits. 

Under  the  Act,  courts  of 
appeals  judges  in  active  service 
are  required  to  determine  by 
majority  vote  how  many  of  them 
will  serve  upon  their  judicial 
council,  how  many  district  court 
judges  from  districts  within  the 
circuit  will  serve  upon  their 
council,  and  the  terms  for  which 
both  will  serve.  The  Act 
specifically  provides  that  if  fewer 
than  six  courts  of  appeals  judges 
serve  as  members  of  the  council 
at  least  two  district  judges  shall 
serve,  and  if  six  or  more  courts  of 
appeals  judges  serve,  at  least 
three  district  judges  shall  serve. 

The  Act  authorizes  "any 
person"  to  file  a  complaint 
against  a  judge  or  magistrate 
presenting  facts  allegedly 
evidencing  "conduct  prejudicial 
to  the  effective  and  expeditious 
administration  of  the  business  of 
the  courts"  or  evidencing  a 
judge's  or   magistrate's  inability 


"to  discharge  all  the  duties  of 
office  by  reason  of  mental  or 
physical  disability.'  All 
complaints  will  initially  be 
reviewed  by  the  presiding  officer 
of  the  judicial  council  who  may 
dismiss  any  complaint  which  (1) 
lacks  sufficiency  under  the 
standards  noted  above,  (2)  is 
directly  related  to  the  merits  of  a 
judicial  decision  or  procedural 
ruling,  or  (3)  is  on  its  face 
frivolous.  The  reviewing  judge  is 
also  expressly  authorized  to  close 
the  complaint  and  conclude 
further  proceedings  if  he  is 
satisfied  that  "appropriate 
corrective  action  has  been 
taken." 

Any  complaint  not  dismissed  or 
closed  by  the  reviewing  judge 
must  be  referred  to  a  special 
investigating  committee 
consisting  of  an  equal  number  of 
circuit  and  district  court  judges. 
That  committee  is  required  to  file 
a  report  including  the  findings  of 
its  investigation  and  its 
recommendations  for  corrective 
action  with  the  judicial 
council  of  the  circuit.  The  council 
is  authorized  to  conduct 
additional  investigation  if 
necessary  and  is  requiredtoorder 
remedial  action  "to  assure  the 
effective  and  expeditious 
administration  of  the  business  of 
the  courts."  The  council  is 
specifically  authorized  to  request 
retirement  (with  a  waiver  of 
otherwise    applicable    length-of- 


service  requirements);  temp- 
orarily --  for  a  time  certain  -- 
suspend  case  assignments; 
publicly  or  privately  censure  or 
reprimand;  or  take  other  action 
which  it  considers  appropriate. 
The  removal  of  an  Article  III  judge 
from  office  is  expressly 
prohibited. 

The  council  is  also  expressly 
authorized,  at  its  discretion,  to 
refer  any  matter  directly  to  the 
Judicial  Conference  for 
appropriate  action,  and  it  is 
specifically  required  to  certify  to 
the  Conference  any  complaint 
which  might  constitute  grounds 
for  impeachment  or  which  "inthe 
interests  of  justice  is  not 
amenable  to  resolution  by  the 
judicial  council."  A  matter  so 
referred  to  the  Conference  may 
be  handled  by  the  entire 
Conference.  The  Act  also 
authorizes  the  discretionary 
establishment  of  a  standing 
committee  of  the  Judicial 
Conference  to  evaluate  on  a 
certiorari  basis  petitions  for 
review  of  a  final  order  of  a  judicial 
council.  If  such  a  committee  is 
established,  all  petitions  for 
review  must  go  to  that  committee. 

Complainants,  judges,  and 
magistrates  are  authorized  by 
petition  to  seek  review  of  an  initial 
determination  of  a  reviewing 
judge  by  the  circuit  council  and 
review  of  a  final  order  of  a  council 
by  the  Judicial  Conference.  The 
Act  expressly  precludes  any  other 
method  of  judicial  review  "on 
appeal  or  otherwise."  The  Act  is 
effective  on  October  1,  1981.  SIB 


EGISLATION  from  p.  4 

ligible  individuals,  small 
usinesses  and  other  organiza- 
ons  are  entitled  under  this 
leasure  to  the  award  of 
ttorney's  fees  if  they  prevail  over 
ie  United  States  in  court  or 
gency  action  and  the  Govern- 
lent's  position  is  not  "sub- 
:antially  justified."  Passed  as  a 
3cond  title  to  a  Small  Business 
dministration  minority  pro- 
jrement  act,  the  bill  limits 
ttorney's  fees  in  most  instances 
i  $75  an  hour. 

Judicial  Councils  Reform  and 
jdicial  Conduct  and  Disability 
,ct  [P.L.  96-458,  signed  October 
5].  See  accompanying  story, 
age  4. 

Graymail  [P.L.  96-456,  signed 
ctober   15].   This   law  requires 
sfendants    to    notify   the   court 
hen  they  intend  to  produce  or 
juse  to  be  produced  classified 
iformation     as     part     of    their 
jfense  of  criminal  charges.  The 
)urt  is  to  hold  a  hearing  on  the 
jmissibility     of     the     proposed 
yidence,  and  it  may  subsequent- 
permit  the  information  to  be 
5ed,  allow  introduction  of  only  a 
jmmary  of  the  information,  or 
jr     any     disclosure.     The     bill 
jcame     effective     upon     being 
gned,    but    will    apply    only   to 
ises  initiated  after  enactment. 
Newsroom      Searches     [P.L. 
5-440,     signed     October     13.] 
tderal,  state  and  local  officials 
e  precluded  underthis  lawfrom 
;ing     warrants     to     conduct 
irprise     searches     of     news 
ganizatons     which      are      not 
emselves  suspected  of  criminal 
nduct.    Instead,    a    subpoena 
ust   be   used.   As  passed,   the 
sasure    does    not    extend    its 
otection  to  other  third  parties 
?.,  those  not  engaged  in  First 
nendment    activities),    but  the 
n   does    require   the   Attorney 
meral  to  promulgate  guidelines 
gulating    federal    officials' 
nduct  of  such  searches.  The  act 
ites   that   evidence   otherwise 
missible  is  not  to  be  excluded  in 
proceeding    because    it    was 
tained  in  violation  of  this  law, 
t  provisions  are  made  for  civil 
tions     by     aggrieved     parties 


against  the  government  for  such 
violations.  The  act  goes  into  effect 
on  January  1,  1981  for  the  federal 
government  and  on  October  13, 
1981  for  state  and  local  govern- 
ments. 

Other   Matters.    The   General 

Counsel    of    the    Administrative 

Office     has     asked     The     Third 

Branch  to  highlight  a  significant 

provision     of     the     Antitrust 

Procedural  Improvements  Act  of 

1980     (P.L.     96-349,     signed 

September  12).  Section  4  of  the 

Act  amends  the  Clayton  Act  to 

permit     a     court     to     award 

prejudgment   interest  on   actual 

damages  in  antitrust  cases  if  the 

court  finds  that  such  an  award  is 

just     in     the     circumstances. 

Interest     may    be     awarded     in 

antitrust  actions  brought  by  the 

United  States,   by  an  aggrieved 

private  party,  or  by  a  State.  This 

amendment  is  applicable  only  to 

actions     commenced     after 

September  12,  1980. 

Also  of  interest  is  a  law  to 
facilitate  increased  enforcement 
by  the  Coast  Guard  of  the  laws 
relating  to  the  importation  of 
controlled  substances  (P.L. 
96-350,  signed  September  15). 
Because  the  act  "is  intended  to 
reach  acts  of  possession, 
manufacturing,  or  distribution 
committed  outside  the  territorial 
jurisdiction  of  the  United  States," 
it  is  anticipated  that  there  will  be 
an  increase  of  drug  prosecutions 
in  the  district  courts  at  points 
of  entry  into  the  United  States. 
The  new  act  places  restrictions  on 
the  possession,  manufacture, 
distribution  and  importation  of 
controlled  substances,  and 
applies  to:  any  person  on  board  a 
vessel  of  the  United  States  or  on 
board  a  vessel  subject  to  the 
jurisdiction  of  the  United  States 
on  the  high  seas;  to  a  citizen  of  the 
United  States  on  board  any 
vessel;  or  to  any  person  on  board 
any  vessel  within  the  customs 
waters  of  the  United  States. 

Lame  Duck  Session.  Congress 
returns  November  12  for  a  post- 
election session.  Appropriation 
bills  will  undoubtedly  be  a  major 
item  of  business,  but  leaders  have 
stated  it  will  be  "open  season"  on 
all  other  pending  bills.  Among  the 


"HIGH-RATE"  CITIES 
DESIGNATED 

The  Administrator  of  the 
General  Services  Ad- 
ministration has  promul- 
gated regulations  govern- 
ing per  diem  allowances  for 
certain  "High-Rate  Geo- 
graphical Areas,"  and 
raising  reimbursement  rates 
for  travel  by  privately-owned 
automobile.  Administrative 
Office  Director  William  E. 
Foley  provided  this  informa- 
tion to  all  third  branch 
personnel  in  a  memo  dated 
October  2,  1 980. 

Pursuant  to  P.L.  96-346, 
per  diem  allowances  payable 
to  federal  employees  for 
travel  were  raised  from  $35 
to  $50  (See  The  Thrid 
Branch,  October,  1 980,  p.  5.) 
The  regulations  permit 
actual  expenses  to  be 
claimed  in  certain  designa- 
ted "high  rate"  cities  up  to  a 
specified  maximum  amount. 
A  total  of  71  cities  are 
designated  and  maximum 
allowances  range  up  to  $75 
for  cities  such  as  Washing- 
ton, New  York  and  San 
Francisco. 

In  addition,  the  regulations 
now  permit  reimbursement 
for  travel  by  privately  owned 
automobile  at  the  increased 
rate  of  221/2  cents  per  mile. 


unfinished  business  of  particular 
interest  to  the  judicial  branch: 

•  Criminal  code  revision 
(pending  on  the  floor  of  the 
Senate  and  before  the  Rules 
Committee  of  the  House). 

•  Expansion  of  remedies  for 
violation  of  fair  housing  civil 
rights  laws  (passed  the  House, 
cleared  the  Senate  Judiciary 
Committee  and  is  now  pending 
before  the  full  Senate). 

•  Amendments  to  the 
Bankruptcy  Act  of  1978  (passed 
by  the  Senate  last  year  and  by  the 
House  last  month;  the  Senate 
must  now  review  amendments 
made  by  the  House). 

See  LEGISLATION  p.  6 
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The  Information  Service 
of  the  Federal  Judicial  Center 


The  Art  of  Selecting  a  Jury. 
Robert  A.  Wenke.  Parker  &  Sons, 
1979. 

Article  III  Limits  on  Article  I 
Courts:  The  Constitutionality  of 
the  Bankruptcy  Court  and  the 
1979  Magistrate  Act.  80  CoJum. 
L.  Rev.  560-596  (1980). 

Bureaucratization  of  the 
Federal  Courts:  The  Tension 
Between  Justice  and  Efficiency. 
Alvin  B.  Rubin.  55  Notre  Dame 
Law.  648-59  (1980). 

Principles  of  Federal  Prosecu- 
tion. U.S.  Department  of  Justice, 
1980. 

Problems  in  Federal  District 
Court  Jurisdiction.  John  A.  Reed, 
Jr.  54  Fla.  B.J.  598-604  (1980). 

Significant  Decisions  of  the 
Supreme  Court,  1978-79  Term. 
Bruce  E.  Fein.  American 
Enterprise  Inst.,  1980. 

The  UnitedStatesCircuit  Judge 
Nominating  Commission:  Its 
Members,  Procedures  and 
Candidates.  Larry  Berkson, 
Susan  Carbon  and  Alan  Neff. 
American  Judicature  Society, 
1980. 

The  Ways  of  a  Judge: 
Reflections  from  the  Federal 
Appellate  Bench.  Frank  M.  Coffin. 
Houghton  Mifflin  Co.,  1980. 


LEGISLATION  from  p.  5 

•  Creation  of  a  Court  of  Appeals 
for  the  Federal  Circuit  (each 
chamber  has  passed  a  bill,  but 
differences  between  the  two 
versions  remain  to  be  resolved). 

•  Elimination  of  the  jurisdic- 
tional amount  for  federal 
question  cases  (passed  the 
Senate,  cleared  the  House 
Judiciary  Committee,  and  is 
pending  before  the  full  House). 

•  Establishment  of  a  State 
Justice  Institute  (passed  the 
Senate,  now  pending  before  the 
House  Subcommittee  on  Courts, 
Civil  Liberties  and  the 
Administration  of  Justice). flfl 


STATE-FEDERAL  from  p.  3 

on  sharing  information  about 
court  procedures  which  have 
been  found,  after  testing,  to  be 
good.  Judge  Clifford  Wallace(CA- 
9)  reported  after  the  meeting  that 
although  they  had  a  lengthy 
agenda,  the  high  degree  of 
interest  in  the  first  two  or  three 
items  precluded  full  coverage. 
Two  subjects  discussed  at  length: 
certification  of  unsettled  state 
law  questions  to  the  California 
Supreme  Court,  and  the  effect  on 
the  state  courts  of  the  new 
bankruptcy  law. 

Minnesota.  Chief  Justice 
Robert  J.  Sheran  addressed  this 
state's  judicial  council  meeting 
last  September  to  review  the 
history  of  developments  in  federal 
and  state  law  over  the  past  20 
years.  He  expressed  his  personal 
satisfaction  in  seeing  our  dual 
court  systems  in  this  country  now 
working  harmoniously  for  better 
law  while  at  the  same  time 
functioning  in  sharply  carved  out 
jurisdictions.  Chief  Justice 
Sheran,  now  Chairman  of  the 
Conference  of  Chief  Justices, 
also  reported  on  actions  of  the 
Conference  including  a 
resolution  which  urges  that 
diversity  jurisdiction,  presently 
lodged  in  the  federal  courts,  be 
returned  to  the  states  (though 
there  are  differences  among 
members  of  the  Conference  as  to 
just  how  this  should  come  about). 
(Copies  of  Chief  Justice  Sheran's 
speech  are  available  in  the 
Information  Service  Office  of  the 
FJC). 

Oregon.  A  meeting  of  this 
state's  council  was  called  last 
month  by  Chief  Justice  Arno  H. 
Denecke. 

Old  subjects  with  new 
discussions:  certification  of 
questions  of  state  law  from  the 
federal  courts  to  the  Oregon 
Supreme  Court;  prison  conditions 
(appeals  of  disciplinary 
proceedings,  legal  aid  to 
prisoners  and  overcrowded  jails); 
and  diversity  jurisdiction.  A 
welcome  report  to  the  federal 
judges:  the  District  Attorney  in 
Multnomah  County  has  agreed  to 
file  more  bank  robbery  cases  in 


ATTORNEYS'  FEES  IN 

CLASS  ACTIONS 
REPORT  AVAILABLE 

Attorneys'  Fees  in  Class 
Actions,  a  report  to  the  Federal 
Judicial  Center  by  Professor 
Arthur  Miller  of  Harvard  Law 
School,  was  published  last 
month. 

Professor  Miller's  report  is  a 
thorough  analysis  of  the  law 
governing  award  of  attorneys' 
fees  in  class  actions  and  of 
recommended  procedures  to 
avoid  problems  frequently 
encountered  in  this  area.  It 
includes  a  circuit-by-circuit 
review  of  the  case  law,  and  a 
discussion  of  abuses  in  fee 
requests.  The  report  also  includes 
a  discussion  of  judges'  and 
attorneys'  attitudes  toward  fee 
computation.  The  author's 
recommendations  deal  in  specific 
terms  with  procedures,  fixed 
early  in  the  litigation,  designed  to 
avoid  problems  when  the 
requests  for  fees  are  submitted. 

The  Report  is  available  from  the 
Center's  Information  Service 
Office.  It  will  expedite  shipment  if 
a  self-addressed,  gummed  label 
is  included  with  the  request  (a 
franked  label  is  not  necessary). 
Or,  the  report  may  be  requested 
by  calling  the  Office  at  202/FTS 
633-6365.  lift 


the  state  courts  so  that  they  need 
not  be  prosecuted  in  federal 
court. 

NOTE:  State-federal  judicial 
council  meetings  for  which  per 
diem  and  subsistence  are  to  be 
claimed  should  be  arranged  with 
the  Federal  Judicial  Center  prior 
to  meeting  dates  so  that 
appropriate  procedures  may  be 
set  up. 

Suggested  agenda  items, 
minutes  of  council  meetings  and 
papers  on  the  formation  of  state- 
'federal  councils  are  available  by 
writing  Alice  O'Donnell  at  the 
FJC,  1520  H  Street,  N.W., 
Washington,  D.C.  20005.  l¥l 


SUMMARY  TRIAL  from  p.  1 

ssues  before  a  jury  would  aid  the 
Darties  in  reaching  settlement  by 
suggesting  how  a  conventional 
ury  trial  would  be  decided. 

Mechanics.  To  enhance  the 
summary  trial  experience,  says 
Judge  Lambros,  "I  try  to  capture 
is  much  of  the  reality  of  a  regular 
ury  trial  as  possible."  The  six 
nember  jury  is  selected  from  the 
;ame  pool  as  any  petit  jury,  and  all 
>roceedings  are  conducted  in 
>pen  court  with  the  judge  or 
nagistrate  wearing  robes.  Jurors 
ire  told  they  have  been 
ssembled  to  aid  in  the  resolution 
f  a  case  by  listening  to  lawyers' 
ummations  of  the  evidence. 

Each  side  isgenerallygivenone 
our  for  its  presentation, 
Ithough  the  time  limits  are 
exible  and  have  been  extended 
d  several  hours  in  complex 
latters.  In  most  cases,  however, 
iwyers  do  not  use  all  of  the  hour 
Hotted  to  them. 

The  "trial"  consists  of  an 
pening  statement,  a  summation 
f  the  evidence,  a  presentation  of 
xhibits  and  documentary 
vidence,  and  a  closing 
tatement.  Although  objections 
)  evidence  are  not  voiced  during 
le  proceeding,  litigants  present 
II  the  dimensions  of  their  cases, 
icluding  facts  which  would 
npeach  the  credibility  of  their 
aponent's  witnesses.  Judge 
ambros  reports  that  there  have 
sen    few   evidentiary   disputes, 


:ONFERENCE  from  p.  2 

During  the  study,  1 ,762  Level  1 
risoners  were  committed.  As 
i/ould  be  expected,  the  vast 
lajority  of  voluntary  surrenders 
ame  from  Level  1,  yet  only  30. 5% 
/ere  given  the  option.  Of  the  623 
oluntary  surrender  designa- 
ons,  only  seven  (1.1%)  failed  to 
ppear. 

Both  reports  reflect  important 
avings  to  the  Government.  Any 
sks  to  the  public  safety  are  far 
utweighed  by  the  high  rate  of 
Dmpliance  to  the  terms  of 
Dluntary     surrender     by    parti- 


since  before  each  summary  trial 
he  and  counsel  explore  what 
evidence  will  be  presented  and 
how  such  evidence  would  be 
supported  in  an  actual  trial. 
Likewise,  motions  in  limine  are 
entertained  and  ruled  upon  prior 


begin. 

Judge  Lambros  believes  that 
this  latter  statistic  reveals  one  of 
the  special  strengths  of  the 
innovation.  Lawyers  appear  to 
prepare  virtually  as  hard  for  a 
summary     jury     trial     as     a 


Of  the  23  cases  which  went 
through  a  full  summary  trial, 
reports  Judge  Lambros, 
approximately  80  percent 
were  subsequently  settled. 


to  the  summary  presentation. 

The  trial  concludes  with  an 
abbreviated  charge  to  the  jury, 
the  text  of  which  is  agreed  to 
beforehand  by  the  attorneys.  The 
jury  then  prepares  a  consensus 
verdict  or,  if  no  consensus  can  be 
reached,  presents  anonymous 
individual  juror  views. 

Results.  Thefirstsummaryjury 
trial  was  held  on  March  5,  1980, 
and  some  35  cases  have  since 
been  assigned  to  the  proceeding. 
Judge  Lambros  is  enthusiastic 
about  the  results.  He  reports  that 
of  the  23  cases  which  have  gone 
through  a  full  summary  trial, 
approximately  80  percent  were 
subsequently  settled.  A  number 
of  other  assigned  cases  settled 
prior  to  the  summary  trial, 
typically  days  or  even  hours 
before  the  summary  trial  was  to 


cipa  nts,  savings  to  the 
Government,  and  the  human- 
itarian benefits  to  offenders  and 
their  families. 

Based  on  the  report  of  the 
Probation  Committee,  the 
Conference  urges  district 
court  judges  to  make  more  use  of 
voluntary  surrender  after 
considering  the  factors  found  by 
the  Bureau  of  Prisons  to  be 
appropriate  criteria  for  security 
classification;  namely,  serious- 
ness of  the  offense,  length  of 
sentence,  extent  of  prior  record, 
detainers,  history  of  escape,  and 
history  of  violence.  f|Q 


conventional  one,  which,  he  says, 
"triggers  the  same  psychological 
motivation  for  settlement  without 
the  need  for  blocking  out  court 
days  for  a  full  trial." 

Judge  Lambros  also  is  pleased 
that  twenty-five  of  the  summary 
jury  trials  have  been  conducted  by 
magistrates,  for  this  both  gives 
the  magistrates  more  "robe  time" 
and  demonstrates  to  the  bar  the 
magistrates'  competence  to 
handle  jury  proceedings. 

Originally,  Judge  Lambros 
designed  the  summary  jury  trial 
procedure  for  personal  injury  and 
FELA  cases,  but  he  now  feels  that 
it  can  be  applied  to  the  full  range 
of  civil  cases.  He  has  used  the 
summary  jury  in  complex, 
multiparty  product  liability  cases, 
and  he  looks  forward  to  its  use  in 
patent,  civil  rights  and  other 
complicated  matters  this  fall. 

The  bases  in  law  for  the  new 
procedure,  as  set  forth  in  Judge 
La  mbros's  Handbook  and  Rules  of 
the  Court  for  Summary  Trial 
Proceedings,  are  grounded  in 
judges'  pretrial  powers  under 
Rule  16  of  the  Federal  Rules  of 
Civil  Procedure  and  the  court's 
inherent  power  to  control  its 
docket.  The  Handbook  is  available 
from  the  Information  Service 
Office  of  the  Federal  Judicial 
Center,  202/FTS  633-6365. 

The  Federal  Judicial  Center, 
with  Judge  Lambros's  coopera- 
tion, is  undertaking  a  modest 
effort  to  document  and  analyze 
the  use  and  effect  of  this 
innovation,  lift 
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CONFIRMATIONS 

James  H.  Michael,  Jr.,  U.S. 
District  Judge,  WD.  VA,  Sept. 
29 

APPOINTMENTS 

Earl     H.     Carroll,     U.S.     District 

Judge,  D.  AZ,  Sept.  12 
Stephen    R.    Reinhardt,    U.S. 

Circuit  Judge,  CA-9,  Sept.  18 
Hipolito   F.   Garcia,   U.S.   District 

Judge,     WD.     TX,     Oct.     7 

(confirmation  incorrectly  listed 

last  month  as  W.D.  VA.) 
Myron  H.  Thompson,  U.S.  District 

Judge,  M.D.  AL,  Oct.  9 
James     H.     Michael,    Jr.,     U.S. 

District  Judge,  W.D.  VA,  Oct. 

20 
George  Howard,  Jr.,  U.S.  District 

Judge,  ED.  &  W.D.  AR,  Oct.  30 
Norman  P.  Ramsey,  U.S.  District 

Judge,  D.  MD,  Oct.  30 
Richard    C.    Erwin,    U.S.    District 

Judge,  M.D.  NC,  Oct.  31 

DEATH 

Morell  E.  Sharp,  U.S.  District 
Judge,  W.D.  WA,  Oct.  19 


POSITION  OPEN  FOR 

ASSISTANT  TO  CIRCUIT 

EXECUTIVE  (CA-8) 

Position  Description:  Position 
in  office  of  Circuit  Executive. 
Assistant  to  the  Circuit  Executive 
will  be  responsibleforassisting  in 
developing  and  implementing 
programs  and  studies  in  areas  of 
personnel,  statistics,  case 
processing,  budgets,  administra- 
tive services,  record  keeping  and 
judicial  manpower  needs.  Must 
have  demonstrated  ability  in 
court  administration.  Degree 
(graduate  preferred)  in  public  or 
judicial  administration.  Salary 
range  $22,486  to  $32,048. 
Headquarters  -  St.  Louis, 
Missouri.  Equal  opportunity 
employer. 

Send  resume,  salary  history 
and  writing  sample  to  Lester  C. 
Goodchild,  Circuit  Executive,  524 
U.S.  Court  and  Customs  House, 
1114  Market  Street,  St.  Louis, 
Missouri  63101.  M 


Note  to  Law  Clerks: 

FELLOWSHIP  AVAILABLE  IN  ITALY 


A  one-year  fellowship  with  the 
Supreme  Constitutional  Court  of 
Italy  is  available  for  an  individual 
who  is  fluent  in  the  Italian 
language  and  who  is  presently  a 
law  clerk  to  a  United  States 
Judge. 

Any     person     interested     in 


making  application  may  receive 
information  by  contacting: 

Glenn  R.  Johnson, 

Personnel  Officer 

Administrative  Office  of 

the  United  States  Courts 

Washington,  D.C.  20544 

FTS  633-6116 


catenae 
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Nov.  17-19  Sentencing  Institute' 
for  the  Seventh  and  Ninth  - 
Circuits;  Oakland,  CA 

Nov.  17-19  Workshop  for  Clerks 
of  Circuit  Courts  and  Special 
Courts;  Washington,  DC 

Nov.  19-21  Workshop  for  Judges 
of  the  Fifth  Circuit;  Sarasota,  FL 

Dec.  4-6  Workshop  for  Judges  of 
the  Eighth  and  Tenth  Circuits; 
Phoenix,  AZ 

Dec.  10-12  Workshop  for  Federal 
Court  Librarians;  Philadelphia, 
PA 

Jan.  12-15  EEO  Coordinators 
Workshop;  Salt  Lake  City,  UT 

Jan.  14-16,  1981  Seminar  for 
Bankruptcy  Judges;  San  Diego, 
CA 

Jan.  21  -23  Workshop  for  Judges 
of  the  Ninth  Circuit;  San  Diego, 
CA 

Jan.  26-28  Seminar  for  Federal 
Public  Defenders;  San  Diego, 
CA 

Jan.  26-28  Workshop  for 
Magistrates'  Staff;  Jackson- 
ville, FL 

Jan.  29-31  Federal  Criminal 
Practice  Clinic  for  Assistant 
Federal  Public  and  Community 
Defenders;  San  Diego,  CA 
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FOLEY  URGES 
IGHER  JUDICIAL  SALARIES 

In  a  statement  given  to  the 
ommission  on  Executive, 
sgislative  and  Judicial  Salaries, 
dministrative  Office  Director 
rilliam  E.  Foley  recommended 
larply  higher  salaries  for 
deral  judges,  ranging  from 
169,500  for  the  Chief  Justice 
$107,300  for  district  judges, 
ther  groups  endorsed  similar 
vels  of  increases. 
Director  Foley  recommended 
storation  to  judges  of  the 
irchasing  power  they  pos- 
ssed  in  1969.  Salaries  were 
justed  in  that  year  as  an 
itgrowth  of  extensive  studies 
ade  by  the  first  quadrennial  Pay 
>mmission.  Those  adjustments 

See    PAY   COMMISSION,    p.    8 


DATES  SET  FOR   NEXT 

SEMINAR    FOR   NEWLY 

APPOINTED   DISTRICT 

JUDGES 

FJC  Director  A.  Leo  Levin 
nd  Kenneth  C.  Crawford, 
lirector  of  the  Center's 
ontinuing  Education  & 
raining  Division,  have 
nnounced  that  the  next 
eminar  for  newly  appointed 
istrict  Judges  will  be  held 
Bbruary  16-21. 
All  programs  will  be  held  at 
»e  Dolley  Madison  House  in 
Washington,  with  the 
ustomary  Open  House 
anned  for  Sunday,  February 
5th.  A  "black  tie"  dinner 
Dnoring  the  new  judges  will 
i  held  at  the  Supreme  Court 
i  Tuesday,  February  17th. 


AN  INTERVIEW  WITH  CHIEF  JUDGE 
CLEMENT  F.  HAYNSWORTH,  JR. 

F.    Haynsworth,    Jr. 


Clement 
became   a  judge   of  the  Fourth 
Circuit    in    1957.    In    1964,    he 
became     chief    judge     of    the 
Fourth,  with  a  complement  of  ten 
circuit  and  44  district  judgeships 
in  five  southern  states.  With  23 
years  of  service  and  at  age  68,  he 
is  the  most  senior  chief  judge  of  a 
federal    Court    of  Appeals.    His 
opinions  have  been  marked  with 
clarity  and  precision  and  he  has 
earned  the  respect,  admiration, 
and  affection  of  the  lawyers  that 
practice  before  him,  as  well  as  his 
colleagues     throughout     the 
federal  judiciary.  He  earned  his 
A.B.    at  Fur  man  University,   and 
his  LL.B.  at  Harvard  Law  School. 

Prior  to  the  passage  of  the 
Omnibus  Judgeship  Bill  in 
1978,  you  suggested  that 
increasing  the  number  of 
judgeships  was  not  a  long-term 
solution  to  the  problem  of 
judicial  workload.  Do  you 
believe  there  is  a  practical  limit 
on  the  size  of  an  effectively 
functioning   appellate   court? 

I  do,  indeed. 

An  appellate  court  should  be  a 
collegial  one.  Collegiality  requires 
that  each  sitting  judge  keep  in 
close  touch  with  every  other 
sitting  judge  and  the  work  of 
each.  When  an  opinion  is  written 
for  the  Fourth  Circuit  and 
circulated  to  the  other  members 
of  a  panel,  copies  are  sent  at  the 
same  time  to  each  non-sitting 
judge,  including  our  seniors.  Non- 
sitting  judges  are  encouraged  to 
respond    with    constructive 
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suggestions    or    criticism.    With 
some    frequency,    the    entire 
membership     of     the     court     is 
involved  in  a  discussion  of  a  case 
heard  only  by  a  panel  of  three.  In 
some   of   them,   an  order  for  a 
rehearing  en  banc  may  be  filed 
before    any    panel    opinion    has 
been    filed,    although    in    some 
cases  a  skeptical  majority  of  the 
whole  court  may  prefer  to  let  a 
panel   opinion   come  down   and 
request  a  poll  of  the  court  on  a 
suggestion  of  en  banc  rehearing 
when     the     almost     inevitable 
petition  for  rehearing  has  been 
filed.     With    this     method    of 
operation,    no    opinion    is    filed 
without     consideration     of    the 
views    which    may    have    been 
voiced  by  any  judge  of  the  court, 
and    every   judge    of   the    court 
knows   that   he   has   had  a   full 
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Lame  Duck  Session 

APPROPRIATIONS    BILL, 
JUDICIAL   NOMINATIONS    DELAYED 


Prior  to  adjourning  for 
Thanksgiving  recess,  there 
remained  pending  before  the 
post-election  session  of  the 
96th  Congress  only  a  few 
bills  of  interest  to  the  federal 
judiciary.  Although  leaders  had 
originally  forecast  a  full  agenda 
for  the  lame  duck  session,  the 
Republican  accession  to  control 
of  the  Senate  has  significantly 
lowered  expectations  for  the 
passage  of  any  legislation  other 
than  appropriations.  The 
following  report  is  current  as  of 
the  end  of  November.  Congress  is 
scheduled  to  adjourn  sine  die 
mid-December. 

Judicial  Branch  Appropria- 
tions. The  appropriations  bill  for 
the  Departments  of  State,  Justice 
and  Commerce  and  the  judiciary 
(H.R.  7584)  has  traveled  a  long 
and  arduous  course  through  the 
96th  Congress.  A  House-Senate 
Conference  recently  worked  out  a 
potential  resolution  between  the 
two  chambers'  differing  views 
which  provides  the  third  branch 
with  more  than  $631   million  for 


fiscal  year  1 981 ,  compared  to  the 
FY  1980  budget  of  $591  million. 
The  House  on  November  21 
approved  the  compromise,  but 
the  Senate  has  not  yet  voted  on 
the  conference  report. 

The  1981  figure  represents 
nearly  an  even  compromise 
between  the  amounts  originally 
passed  by  the  House  ($627.7 
million)  and  Senate  ($635.8 
million).  The  bill  does  contain  a 
controversial  provision,  however, 
which  forbids  the  Department  of 
Justice  from  initiating  court  suits 
or  other  action  to  directly  or 
indirectly  compel  the  busing  of 
students  to  achieve  racial 
integration.  The  Attorney  General 
has  stated  that  if  this  provision 
remains  in  the  bill  presented  to 
the  President,  he  will  recommend 
a  veto.  It  should  be  noted  that  the 
House  passed  the  measure  by 
vote  of  240-59,  a  margin 
sufficient  to  override  a  veto. 

Judicial  Nominations.  One 
"by-product  of  the  Republican 
victories  in  the  Senate  has  been  a 
freeze     (with     one     possible 


PRESIDENT   MOVES 
OF   FOLEY  v. 

In  a  motion  filed  November  3, 
the  President  asserted  to  the  D.C. 
Circuit  that  the  end  of  the  fiscal 
year  has  frozen  all  FY  1 980  funds 
and  thereby  mooted  the  salary 
litigation  of  Foley  v.  Carter. 

The  President  maintained  that 
P.L.  96-86,  which  in  October 
1979  imposed  a  5.5  percent 
"cap"  on  an  otherwise  applicable 
12.9  percent  salary  increase  for 
federal  judges  and  others,  expired 
along  with  the  fiscal  year  on 
September  30,  1980  and  that 
A.O.  Director  Foley  no  longer 
faces  potential  liability  for 
misinterpreting  that  statute.  It 
was  suggested  further  that  the 
district  court's  granting  of 
summary  judgment  for  Mr.  Foley 
last  March  no  longer  has  any 
practical  effect,  for  the  judicial 
branch's  appropriation  forbids 
the  preservation  of  FY  1 980  funds 


FOR    DISMISSAL 
CARTER 

for    obligations    in    subsequent 
years. 

Mr.  Foley  argued  in  a  response 
filed  November  6  that  the  law's 
restriction  is  upon  obligating — 
not  expending— fiscal  1980funds 
beyond  the  end  of  the  fiscal  year. 
He  noted  that  funds  sufficient  to 
pay  the  12.9  percent  increase 
were  obligated  in  a  supplemen- 
tal appropriation  signed  in  July, 
and  he  maintained  that  these 
monies  will  remain  available  to 
satisfy  any  final  judgment  in  the 
case.  Although  he  opposed  the 
President's  suggestion  of 
mootness,  Mr.  Foley  did  remind 
the  court  of  his  still-outstanding 
suggestion  of  mootness  on  the 
grounds  that  the  July  supple- 
mental appropriation  repealed 
and  superseded  the  earlier 
statutory  pay  freeze  (see  The 
Third  Branch,  August  and 
September  1 980).   j|f| 


exception)  on  further  considera- 
tion of  pending  nominations  to 
the  federal  bench.  Thirteen 
district  and  four  circuit 
nominations  will  be  left  in  the 
congressional  pipeline,  and 
President-elect  Reagan  will  have 
the  chance  to  resubmit  the 
nominations  to  the  new  Senate 
when  it  convenes  on  January  3. 

Jurisdictional    Amount.    The 

House  on  November  1 7  passed  by 
a  voice  vote  S.  2357,  a  bill  to 
eliminate  the  $10,000  jurisdic- 
tional amount  required  forfederal 
question  cases.  Passed  by  the 
Senate  last  June,  the  bill  retains 
the  jurisdictional  amount  only  for 
cases  brought  pursuant  to  the 
Consumer  Product  Safety  Act,  1 5 
U.S.C.  §2072(a).  It  is  to  go  into 
effect  immediately  upon  being 
signed,  and  will  apply  to  any  civil 
action  pending  on  the  date  of 
enactment.  S.  2357  completes 
reform  initiated  in  1  976  when  the 
$10,000  jurisdictional  amount 
was  done  away  with  in  a  large 
class  of  federal  question  cases 
such  as  those  against  the  United 
States,  its  agencies,  officers  or 
employees. 

The  bill  in  no  way  affects  the 
continued  existence  of  diversity 
jurisdiction.  Although  the  House 
has  twice  in  the  past  approved 
legislation  to  eliminate  diversity 
jurisdiction  in  the  federal  courts, 
the  Senate  has  yet  to  consider 
such  action. 

Age  of  Judicial  Nominees.  By 

vote  of  341-19,  the  House  on 
November  1 7  passed  H.  Res.  693, 
expressing  the  sense  of  the 
House  with  respect  to  age  as  a 
factor  in  the  consideration  of 
candidates  for  federal  judgeships. 
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A    HOLIDAY    MESSAGE 

FROM    THE 

CHIEF   JUSTICE 

This  year  brought  us  to  the 
threshold  of  a  new  decade  that 
portends  to  be  a  significant  one 
for  the  Judiciary  and  for  the 
country. 

The  year  1980  brought 
continued  and  steady  growth  in 
the  work  of  the  federal  courts, 
more  complex  litigation,  more 
novel  cases,  and  hence  more 
problems.  Congress  has  provided 
more  judges  to  help  meet  the  new 
emands.  Equally  important,  we  have  more  tools,  better  trained 
upporting  personnel  and  a  Judiciary  better  prepared  for  its  tasks  than 
ver  before.  Over  this  past  decade  Federal  Judges  have  been  disposing  of 
leir  cases  with  traditional  care  but  with  new  and  innovative  techniques 
nd  with  new  technology.  We  have  Circuit  Executives,  Clerks  of  Court,' 
rid  other  supporting  personnel  trained  in  the  use  of  modern  procedures 
nd  equipment.  In  addition  to  our  own  Federal  Judicial  Center  we  have 
le  Institute  for  Court  Management,  which  continues  to  train  some  of 
jr  personnel  as  well  as  state  personnel.  The  Institute  of  Judicial 
dministration  continues  in  its  third  decade  to  provide  programs  for 
apellate  judges.  We  have  worked  cooperatively  with  the  Congress  in 
solving  court-related  matters.  We  are  indebted  to  those  leaders  in 
Dngress  who  have  listened  to  the  Judiciary  with  understanding  of  our 
oblems. 

Of  course,  there  have  been  disappointments,  but  changes  in  the  courts 
ave  always  come  slowly.  With  continued  diligence  and  dedication  on 
jr  part  we  have  good  reason  to  believe  that  the  problems  can  be  met 
ith  equal  success. 

We  can  take  pride  in  being  part  of  a  truly  great  Judiciary  and  what 
dges  have  accomplished  in  the  face  of  discouraging  odds.  The  rewards 
ive  sometimes  been  few,  but  rewards  in  personal  satisfaction  are 
ere.  We  have  a  Judiciary  made  up  of  dedicated,  capable  judges  in  a 
stem  which  has  few  peers  in  the  world.  We  enjoy  an  independence  and 
respect  which  dedicated  performance  has  earned  and  will  continue  to 
Brit. 

As  we  continue  with  our  assigned  tasks  into  the  1 980s,  let  me  express 
/  personal  appreciation  and  satisfaction  for  what  all  of  you  have  done 
;  your  "chairman"  I  am  proud  of  the  performance  of  judges  and  all 
rsonnel  in  the  system. 

Mrs.  Burger,  and  all  my  colleagues  of  the  Court,  join  me  in  extending 
r  warm  greetings  and  all  good  wishes  for  a  very  Happy  Holiday  Season. 


December  1980 
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FJC    RELEASES 

SPEEDY   TRIAL   ACT 

LEGISLATIVE    HISTORY 

The    Federal    Judicial    Center 
has  published  a  compilation  of 
materials    from    the    legislative 
history  of  Title  1   of  the  Speedy 
Trial     Act     of     1974,     which 
prescribes    time     limits    within 
which  indictments  must  be  filed 
and  trials  commenced  in  federal 
criminal    cases.    The    legislative 
history     begins     with     the     bill 
introduced    in    1969    by   Repre- 
sentative Abner  J.  Mikva  (now  a 
judge  of  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit) 
and  ends  with  the  enactment  of 
the    Speedy    Trial    Act   Amend- 
ments of  1979. 

The  384-page  book,  prepared 
by  Anthony  Partridge  of  the 
Center's  Research  Division,  is 
organized  in  three  parts.  Part  1 
is  a  24-page  introductory  essay 
about  the  genesis  and  develop- 
ment of  the  Act.  Part  2  consists 
of  excerpts  from  congressional 
hearing  records  and  committee 
reports  reproduced  verbatim  and 
arranged  according  to  the 
sections  of  the  statute  to  which 
they  pertain.  Part  3  includes  the 
full  text  of  Title  1  as  it  appeared  in 
successive  versions  of  the  bill.  In 
parts  1  and  2,  the  book  calls 
attention  to  relationships 
between  statutory  provisions 
and  the  American  Bar  Associa- 
tion's Standards  Relating  to 
Speedy  Trial. 

Copies     have    been    sent    to 
district   and  circuit  judges,  full- 
time  magistrates,  and  public  and 
community  defenders.  A  limited 
number     of     copies     has     been 
stocked  by  the  FJC's  Information 
Services   Office  to  fill   requests 
from   others  within  the  judicial 
branch.    The    Department    of 
Justice     is     making     copies 
available  to  federal  prosecutors. 
The     volume     is     available     for 
purchase    by    others    from    the 
Superintendent    of    Documents, 
U.S.    Government    Printing 
Office,  Washington,  D.C.  20402.     / 
(A.  Part-ridge,  Legislative  History    f 
of  Title  1  of  the  Speedy  Trial  Act 
of   1974,   GPO   Stock  No.   028- 
004-00037-1,   $6.50.)  nn 
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opportunity  to  comment  and  to 
have  his  comments  carefully 
considered. 

The  consequence  of  this  is  that 
there  is  greater  consistency  in 
decision  than  in  a  court  which, 
because  of  its  size,  cannot 
function  as  we  do.  Judges  who 
had  reservations  about  an 
opinion  at  the  time  it  was  in 
circulation  or  who  expressed 
disagreement  with  it  readily 
accept  and  follow  it  when  another 
case  comes  along,  for  the  matter 
has  already  been  debated  and 
settled  by  the  informal 
participation  of  all  of  the  judges. 

This  method  of  operation  posed 
no  problems  during  my  early 
years  on  the  court,  for  we  were  a 
court  of  only  three  active  judges, 
though  in  fact  we  were  a  court  of 
four,  for  Senior  Judge  Soper 
worked  almost  as  much  as  the 
rest  of  us.  Keeping  in  close 
contact  with  the  work  of  three 
other  judges  left  each  of  us  with 
an  abundance  of  time  for  the 
preparation  of  his  own  opinions. 
That  situation  has  markedly 
changed,  however,  for  with  the 
work  of  our  seniors  and  visiting 
judges,  each  of  us  now  must 
undertake  to  keep  in  close  contact 
with  the  work  of  approximately 
eleven  judges.  The  process  is 
time  consuming,  and  I  am 
convinced  that  the  process  itself 
would  begin  to  break  down  if  the 
number  of  active  circuit  judges 
were  increased  substantially 
above  our  present  number  of  ten. 

With  ten  judges  in  regular 
active  service,  en  banc  hearings 
are  difficult  enough.  If  the 
number  of  members  of  an  en  banc 
court  is  enlarged,  the  difficulties 
become  compounded,  so  it  is  not 
surprising  that  some  are  looking 
to  devices  for  the  en  banc 
resolution  of  cases  without  the 
participation  of  all  of  the  circuit 
judges  in  regular  active  service.  I 
am  very  skeptical  of  such  devices, 
however.  When  all  of  the  judges 
in  regular  active  service  are 
participants  in  the  en  banc  court 
determinations,  all  of  the  judges 
readily  accept  the  majority's 
conclusion.  I  seriously  doubt  that 
this  would  be  so  if  a  majority  of  an 


en  banc  panel  of  nine  judges  were 
authorized  to  speak  for  a  court  of 
more  than  20  circuit  judges.  Five 
judges  of  such  an  en  banc  panel 
might  represent  the  views  of  a 
majority  of  all  of  the  court's 
members,  but  there  is  almost  an 
equal  likelihood  that  they  might 
not. 

With  ten  judges  in  regular 
active  service,  I  think  we  can 
maintain  our  collegial  quality,  but 
I  believe  that  we  are  close  to  the 
outer  limit  of  our  capacity  to  do 
that. 

How  frequently  does  the 
Fourth  Circuit  decide  to  hear 
cases  en  banc?  What  are  the 
policies  you  follow  in  setting  a 
case  for  an  en  banc  hearing? 

During  our  1 979-80  court  year, 
we  heard  seven  cases  en  banc.  It 
would  surprise  me  if  in  any  year 
there  were  ten  or  more  such 
cases. 

For  approximately  ten  years 
after  I  became  Chief  Judge  in 
1 964,  I  routinely  set  every  school 
desegration  case  for  en  banc 
hearing.  The  other  judges  and  I 
were  all  concerned  that  no 
litigant  in  those  sometimes 
controversial  cases  should  have 
reason  to  think  that  the  result 
depended  upon  a  panel's 
composition.  Since  then  we  have 
simply  gone  by  Rule  35(a),  which 
provides  that  a  majority  of  the 
judges  in  regular  active  service 
may  order  a  case  to  be  heard  or 
reheard  en  banc,  when  necessary 
to  maintain  uniformity  of  decision 
or  where  the  question  involved  is 
one  of  exceptional  importance. 
One  may  observe  that  in  the  usual 
case  it  is  the  precedential 
importance  of  the  decision  which 
is  of  moment  and  not  the 
importance  of  the  result  to  the 
parties.  The  standard  is  quite 
subjective,  however,  and  we  have 
not  attempted  the  development  of 
any  supplementary  objective 
criteria.  With  experience, 
however,  a  circuit  judge  develops 
confidence  in  the  exercise  of  his 
judgment  that  one  case  deserves 
en  banc  consideration  while 
another  does  not. 

The     Fourth     Circuit     has 
traditionally    had     a    large 


number  of  prisoner  cases.  Do 
you  have  any  special  pro- 
cedures  to   handle   them? 

Yes,  the  pro  se  prisoner  cases 
are  processed  through  the  staff 
legal  section.  There,  transcripts 
and  other  materials  necessary  to 
a  proper  adjudication  of  the  claim 
are  obtained.  Thereafter,  in  some 
of  those  cases  lawyers  are 
appointed  and  the  cases  are  fully 
briefed  and  argued.  The  great 
majority,  however,  are  decided  on 
the  basis  of  the  record  as 
supplemented  by  materials,  such 
as  the  transcript  of  a  state  court 
trial,  procured  by  the  staff  law 
clerk.  Each  case  is  referred  to  a 
panel  of  three  judges  with  a 
recommendation  from  the  staff 
law  clerk  which  has  been 
reviewed  by  the  senior  staff 
attorney — a  very  capable  woman 
who  has  experience  as  a  law 
professor.  The  recommendation 
may  be  accepted,  rejected  or 
modified  by  the  panel,  but  we 
have  a  firm  internal  rule  that  the 
panel  may  not  decide  the  case 
unless  there  is  unanimous 
agreement  that  full  briefing  and 
argument  would  not  be  of 
assistance. 

The  great  majority  of  the 
prisoner  cases  result  in 
affirmances,  of  course,  but  a  very 
substantial  number  result  in 
reversals  or  remands. 

Internal  administrative 
improvements  within  the  courts 
are  one  means  of  improving 
judicial  productivity,  and  the 
Fourth  Circuit  has  been  among 
the  leaders  in  adopting 
innovations.  How  effective 
have  these  changes  been? 
How  do  you  respond  to 
concerns  that  such  measures 
may  violate  litigants'  pro- 
cedural and  substantive  rights 
under  the   Constitution? 

The  innovations  have  been 
quite  effective.  For  a  number  of 
years  after  I  came  on  the  court  we 
managed  to  handle  a  caseload  of 
less  than  80  cases  for  each  active 
circuit  judge  per  year.  It  required 
our  full  time  and  concentrated 
attention,  but  we  are  now  quite 
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capable  of  handling  a  caseload  of 
over  220  cases  for  each  active 
circuit  judge.  We  could  ne.er 
have  so  increased  our  capacity 
without  the  assistance  of  the  staff 
egal  section. 

We  in  the  Fourth  Circuit  have 
tad  little  complaint  about  the 
Jisposition  of  cases  without  full 
>riefing  and  argument.  To  a  large 
sxtent,  I  think,  this  is  attributable 
o  the  fact  that  we  write  enough 
>o  that  everyone  may  know  what 
ve  do  and  why  we  do  it.  If  there  is 

written  opinion  in  the  district 
ourt  we  find  acceptable,  we  may 
ffirm  on  that.  If  not,  we  produce 
n  opinion  which  records  the 
acts  as  we  understand  them, 
sports  the  contentions  and 
tates  the  reason  or  reasons  for 
ur  disposition  of  them.  By  this 
leans,  the  prisoner  and  those 
'ho  are  providing  assistance  to 
im  are  completely  informed.  So 
re  the  Justices  of  the  Supreme 
ourt  if  a  petition  for  a  writ  of 
jrtiorari  is  filed. 

Of  course,  I  have  some  concern 
lat  a  losing  prisoner  may  think 
at  he  received  something  less 
an  due  process,  but  in  the  great 
ajority  of  cases  the  claims  of 
sing  prisoners  may  be 
ipropriately  characterized  as 
volous.  The  prisoner-appellant 
hose  case  is  reversed  or 
manded  has  no  basis  for 
mplaint  about  the  process  he 
ceived. 

What  are  the  biggest  changes 
u  have  seen  in  the  federal 
stem  since  you  have  come  on 
3  bench? 

rhe  biggest  change,  of  course, 
the  expansion  of  the  system 
d  the  revolutionary  change  in 
J  kinds  of  cases  we  get.  This  is 
gely  a  consequence  of 
lgressional  enactments  during 
i  last  two  decades  but  there 
/e  also  been  self-inflicted 
unds     by     the     courts. 

Vhen  you  refer  to  "self- 
licted  wounds,"  Judge,  what 
you  mean? 

>elf-inf  licted  wounds  are 
icipally  the  implication  of  new 
/ate  rights  of  action  from  the 
istitution    or    from    statutes 


which  provide  only  for  criminal 
sanctions     or     administrative 
regulation.     I     understand     the 
temptation  to  provide  a  personal 
remedy  to   one   who   has   been 
wronged,     though     it     may    be 
sufficient  from  a  societal  point  of 
view    that     the     conduct    of 
wrongdoers  can  be  controlled  by 
administrative     sanctions     or 
criminal    prosecutions.    The 
implication  of  such  private  rights 
of  action,  however,  contributes  to 
the  increase  in  the  workload  of 
the  judicial  system.  It  is  only  in  the 
sense  that  such  decisions  have 
contributed  to  the  expansion  of 
our  jurisdiction   that   I    refer  to 
them  as  wounds. 

Several  years  ago,  you 
proposed  the  creation  of  a  new 
national  court  to  provide  direct 
review  of  convictions  coming 
from  federal  and  state 
proceedings  and  thereby 
abandon  our  current  reliance  on 
the  use  of  collateral  proceedings 
to  review  such  matters.  What 
are  your  feelings  about  the 
concept   now? 

I  still  think  it  has  merit.  I  believe 
it  is  wrong  to  require  a  prisoner 
seeking  federal  review  of  federal 
constitutional  questions  involved 
in    a    state    court   conviction   to 
exhaust    judicial    remedies 
provided  by  the  state  and  then  to 
start  afresh  in  a  federal  district 
court.     The     purpose     of     my 
proposal     was    to    expand    the 
appellate  capacity  so  that,  under 
the  supervision  of  the  Supreme 
Court,  one  federal  national  court, 
in  deserving  cases,  could  provide 
direct     review     of     state     court 
convictions  without  the  interven- 
tion of  lower  federal  courts. 

There  were  objections  to  the 
proposal,  founded  primarily  upon 
the  selection  and  appointment  of 
judges  to  staff  the  court.  Some 
people  feared  the  potential 
influence  of  the  President  who 
would  have  the  initial  appointing 
power,  while  others  feared  that  a 
court  of  such  limited  jurisdiction 
would  not  be  attractive  to  the  kind 
of  persons  who  should  sit  upon 
the  second  highest  court  in  the 
land.  These  objections  led  me  to 
the  conclusion  that  probably  the 
better  thing  would  be  to  adopt  the 


proposal  of  the  Commission  on 
Revision  of  the  Federal  Court 
Appellate  System  to  create  a 
new  court  which  would  take 
cases  by  referral  from  the 
Supreme  Court.  There  would  be 
variety  in  the  referred  cases,  but  I 
would  hope  that  among  them 
there  might  be  enough  involving 
direct     review    of    state     court 


'"With  ten  judges  in  regular 
active  service,  I  think  we  can 
maintain  our  collegia!  quality, 
but  I  believe  that  we  are  close 
to  the  outer  limit  of  our 
capacity  to  do  that. " 

convictions  that,  after  experience 
over  a  period  of  time,  the  right  of 
indirect  review  in  the  federal 
district  courts  under§  2254  might 
be  substantially  limited  or 
abolished. 

In  many  of  the  state-federal 
judicial  councils  they  have 
talked  about  certifying 
questions  from  the  federal 
courts.  Do  any  of  the  courts  in 
the  Fourth  Circuit  certify 
questions  to  the  Supreme 
Courts  of  the  states? 

Among  the  five  states  in  the 
Fourth  Circuit,  only  Maryland  has 
a  statute  providing  for  such 
certifications.  The  judges  of  the 
Court  of  Appeals  of  Maryland 
have  been  very  cooperative  about 
it,  having  accepted  certified 
questions  both  from  the  District 
Court  of  the  District  of  Maryland 
and  from  the  Court  of  Appeals.  I 
believe  that  no  such  request  has 
been  declined,  though  there  have 

See    HAYNSWORTH    p.    7 
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COURT   INTERPRETERS 


The  Court  Interpreters  Program 
of  the  Administrative  Office  has 
received  numerous  inquiries 
about  its  certification  program  for 
Spanish/English  interpreters. 
The  {c //owing  report  has  been 
prepared  to  respond  to  those 
inquiries,  and  to  present  the 
first  results  from  the  certification 
examinations.  For  further  details 
about  the  program  see  The  Third 
Branch,    February  1980.  p.  9. 

The  Court  Interpreters  Act  of 
1978  (PL  95-539)  requires  the 
use  of  a  certified  interpreter  in  all 
appropriate  federal  court 
proceedings  unless  no  certified 
interpreter  is  available.  The  goal 
is  that  in  all  arraignments, 
hearings,  trials,  sentencings,  and 
other  proceedings,  the  non- 
English  speaker  be  afforded  the 
same  opportunity  to  "hear"  as  if 
he  or  she  were  fluent  in  English. 
To  attain  this  goal,  an 
interpreter  must  conserve  the 
language  level,  tone  and  style  of 
the  speaker.  No  matter  whether 
formal,  colloquial,  inform- 
al, or  slang  language  is  used,  the 
interpreter  must  choose  the 
precise  equivalents  in  Spanish 
or  English.  He  or  she  must 
understand     and     communicate 


PROGRAM    UNDERWAY 

the    vocabulary    and    syntax    of 
both   languages. 

This  degree  of  proficiency  is  not 
normally  possessed  by  those 
persons  who  have  not  studied, 
conducted  business,  read, 
thought  or  dreamed  in  two 
languages.  In  the  United  States, 


comprehension  of  the  proceed- 
ings requires  a  college  degree 
educational  equivalent,  and 
beyond  that  some  very  specific 
repetitive  vocabulary  which  is 
peculiar  to  the  courts  alone.  Civil 
case  vocabulary  is  even  more  far- 
ranging,  involving  medical, 
engineering,  maritime,  financial 
and  other  vocabulary  registers. 
Thus,      courtroom      interpreters 


"The  singularity  of  court  vocabulary  is  surprising.  In  the  transcript  of  a 
simple  identification  hearing,  there  were  18  words  that  never  appear  in 
the  normal  million  words  of  print  and  25  words  found  only  once. " 


the  common  perception  is  that 
any  person  who  speaks  two 
languages  can  interpret. 
According  to  Ely  Weinstein, 
past  president  of  the  California 
Court  Interpreters  Association 
and  a  member  of  the  committee 
which  designed  the  Administra- 
tive Office's  examinations,  that  is 
like  believing  any  person  with  two 
hands  can  play  the  piano. 

The  language  level  used  in  the 
courts  is  high,  as  is  to  be  expected 
of  a  group  of  professionals,  such 
as  judges,  lawyers  and  expert 
witnesses,  who  have  had 
between  19  and  20  years  of 
formal  classroom  education. 
According  to  a  study  of  the  level  of 
the  English  language  used  in 
ordinary    criminal    trials. 


COURT    CHALLENGE     TO     INTERPRETERS    PROGRAM 

DISMISSED 

District  Judge  Milton  Pollack  (S.D.N.Y.)  on  December  2  dismissed  a 
complaint  challenging  the  procedures  used  for  certifying  federal  court 
interpreters.  The  action,  Seltzer  v.  Foley,  was  brought  by  two 
individuals  who  had  previously  done  interpreting  work  in  the  Southern 
District  but  who  failed  to  pass  the  certification  examination.  Alleging 
that  the  certification  test  was  arbitrary  and  capricious  and  bore  no 
rational  relationship  to  the  skills  needed  to  perform  court 
interpreting,  they  sought  a  preliminary  injunction  barring  further 
operation  of  the  court  interpreters  program.  The  suit  was  based  upon 
an  implied  cause  of  action  under  the  Fifth  Amendment.  A.O.  Director 
Foley  originally  raised  a  defense  of  lack  of  personal  jurisdiciton  but 
subsequently   waived   that   defense. 

Judge  Pollack  consolidated  the  hearing  on  the  injunction  and  the 
trial  on  the  merits  under  F.R.C.P.  65  and  on  December  1  and  2  heard 
testimony  from,  inter  alia,  the  head  of  the  court  interpreters  program, 
three  of  the  nationally  renowned  professors  who  helped  design  the 
examination,  an  independent  personnel  research  psychologist,  and  a 
quantitative   psychologist. 

Following  the  hearing,  Judge  Pollack  issued  a  judgment  from  the 
bench  denying  issuance  of  the  injunction  and  dismissing  the 
complaint,  flfi 


should  have  essentially  a  college 
graduate  level  of  comprehension 
in  each  language  and  more. 

The  singularity  of  court 
vocabulary  is  surprising.  One 
review  of  the  transcript  of  a 
simple  hearing  on  identification 
of  defendants  yielded  words  such 
as  "impermissably,"  confirma- 
tory," "constructor,"  "tenden- 
tious," "cogitating,"  "nexus," 
"recognizance,"  "sequentially," 
"collateral,"  and  "evidentiary." 
According  to  authoritative 
word  frequency  lists,  such  words 
do  not  appear  even  once  in  every 
million  words  of  print.  In  the 
reviewed  transcript,  there  are  18 
words  never  found  in  the 
normal  million  words  of  print,  25 
words  found  only  once,  1  3  words 
found  only  twice,  and  11  words 
found  only  three  times. 

Appreciating  the  difficulty  of 
developing  a  valid,  reliable  and 
replicable  interpreting  test,  the 
Administrative  Office  contracted 
with  several  professionals  with 
expertise  in  Spanish/English 
interpretation,  interpreter 
attitudes,  and  linguistics.  Many  of 
the  words  used  in  the  English 
portion  of  the  written  examina- 
tion (the  first  part  of  the  testing 
process)  were  taken  directly  from 
trial  transcripts.  For  the  oral 
examination,  three  bilingual 
federal  judges  participated  in  the 
preparation  of  testing  materials. 

Because  of  the  high  level  of 
proficiency  required,  full-time 
court  interpreters  are  being 
reclassified  to  JSP  10-1 1  both  to 
achieve    comparability    with 

See    INTERPRETERS,    p.    7 
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iterpreters     in     the     executive 
ranch   and   to   attract  qualified 
rofessionals  to  the  courts. 
Results.  In  March  of  this  year, 
,371     candidates    sat    for    the 
'ritten    examination.    Four 
undred  and  twelve  candidates 
assed  both  language  sections  at 
ie  required  level  of  proficiency, 
nd  56   percent   passed  with  a 
Dllege    graduate     level     of 
oficiency     in     at     least     one 
nguage.     Formal     educational 
vels  of  the  candidates  ranged 
am    8th    grade    through    post 
i.D.;  vocations  ranged  from  the 
lemployed     and     students    to 
achers,     embalmers     and 
acticing  interpreters. 
Oral  tests  were  given  over  the 
>urse   of   the   summer   to  350 
ndidates,   of  whom   121    were 
iccessful.    Twenty-seven 
rcent  of  these  individuals  are 
^college  graduates,  while  32 
rcent  hold  a  Bachelor  of  Arts 
gree  or  its  equivalent,  and  41 
rcent  have  an  MA.  degree  or 
tter.  Sixty-five  percent  were  of 
anish-speaking    heritage,   and 
i     percent     were     female, 
venty-five     percent     had 
evious    court    interpreting 
Derience. 

\s  reported  in  the  October 
ue  of  The  Third  Branch,  a 
:ond  Spanish/English  testing 
cle  began  with  written 
iminations  on  November  22. 
velopment  of  certification  tests 
other  languages  is  being  held 
abeyance  until  statistics  on 
irt  use  are  complete.  M 


HAYNSWORTH   from   p.    5 

not  been  many  of  them.  The  result 
there  has  been  of  great  help  to  us. 
It  is  a  frustrating  experience 
when  we  are  confronted  with  an 
unresolved  question  of  state  law, 
for  the  question  must  be  decided 
not  as  we  think  it  should  be  but  as 
we  think  another  court  would 
decide  it  if  the  question  had  been 
presented  to  it. 

Despite  the  happy  experience 
in  Maryland,  such  a  statute  has 
not  been  enacted  in  any  of  the 
other  four  states  in  the  Circuit. 
There  has  been  some  indication 
that  some  members  of  the  bars  of 
those  four  states  would  like  to  see 
the  enactment  of  such  a  statute, 
but  there  is  little  visible  progress 
in  that  direction. 

Many  of  the  states  now 
permit,  under  certain  circum- 
stances and  with  controlled 
procedures,  television  in  the 
courtroom  during  trial.  Would 
you  have  objections  to  the  use  of 
television  in  the  district  or 
appellate  courts? 

In  the  district  courts  I  certainly 
would.  It  is  said  that  television 
cameras  can  now  be  operated  so 
unobtrusively  that  their  presence 
during    a    trial    would    not    be 
disruptive,  but  the  participants  in 
the   trial   would   know  that  the 
proceedings  were  being  taped.  In 
almost     every    case    some 
participant  would  be  tempted  to 
play  to  the  television  audience.  To 
the    extent    that    one    or    more 
participants  did  that,  there  would 
be    distraction    from    the    trial 
process. 


I  would  have  less  objection  to 
television  cameras  in  the  Court  of 
Appeals  or  in  the  Supreme  Court. 
For  educational  purposes,  the 
Supreme  Court  some  day  might 
permit  the  taping  of  an  argument 
before  it,  if  the  case  were  one  of 
unusual  interest  and  the  lawyers 
were  ones  of  exceptional  ability. 
That  objective  might  be  as  well 
served,  however,  by  the  taping  of 
an  appellate  argument  in  a  moot 
court  setting,  which  has  been 
done. 

It  is  said  that  in  the  Fourth 
Circuit  you  and  some  of  the 
other  judges,  at  the  conclusion 
of  argument,  step  down  from 
the  bench  and  shake  hands  with 
counsel  in  the  case.  True? 

We  do.  When  I  first  appeared  in 
the  court  as  a  very  young  lawyer,  I 
was     much     impressed     when 
Judge  Parker,  Judge  Soper  and 
Judge  Northcutt  came  down  from 
the  bench  and  shook  hands  with 
us.    I    do    not    know   when    the 
practice  began,  but  I  do  know  it 
was  in  place  in  the  late  1930's. 
Most    lawyers    regard    it    as    a 
gracious  custom,  but  as  a  judge,  I 
also    think    it    has    a    utilitarian 
quality.     A    judge     may    feel 
somewhat     less     restrained     in 
cutting  a  lawyer  short,  knowing 
that,    at   the   conclusion   of  the 
argument,     he    will    greet    the 
lawyer  with  a  warm  handshake 
and  a  pat  on  the  back. 

Do  all  the  panels  follow  this 
practice? 

Yes.  ITI 


3ISLATION    from    p.    2 

most  identical  to  a  resolution 
ssed  97-0  by  the  Senate  last 
ril,  the  non-binding  resolution 
Is  for  an  end  to  American  Bar 
sociation  policy,  endorsed  by 
;  Department  of  Justice,  that 
one  64  or  over  be 
:ommended  for  appointment  to 
'ederal  judgeship  (except  the 
preme  Court)  and  that  an 
ividual   between   60   and   64 


receive  a  "well  qualified"  or 
"exceptionally  well  qualified" 
evaluation  and  be  in  excellent 
health  to  be  recommended  for 
appointment.  During  rather 
extensive  floor  debate,  several 
members  testified  in  support  of 
the  measure  by  making  reference 
to  the  recent  election  of  69  year- 
old  Ronald  Reagan. 

State   Justice    Institute.    The 

House   Subcomittee   on   Courts, 


Civil  Liberties,  and  the 
Administration  of  Justice  on 
November  20  cleared  for  full 
Judiciary  Committee  action  S. 
2387,  the  State  Justice  Institute 
Act  of  1 980.  The  bill  would  create 
a  federally-funded  nonprofit 
corporation  to  administer  grants 
and  provide  other  services  aimed 
at  improving  judicial  administra- 
tion in  state  courts.  It  passed  the 
Senate  last  July  (see  The  Third 
Branch,  September  1980).  IW 
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were  accepted  as  "modest  and 
fiscally  responsible,"  said  Mr. 
Foley,  and,  having  been  fixed  in  a 
period  just  prior  to  the  rapid 
inflation  of  the  70's,  he  suggested 
that  they  provide  an  appropriate 
basis  for  comparison. 

Mr.  Foley  noted  that  since 
1969  judges'  salaries  have  been 
raised  only  modestly.  The 
current  $54,500  salary  of  a 
district  judge,  for  example,  is 
only  36  percent  higher  than  the 
salary  paid  in  1969,  and  an 
associate  justice's  pay  has  been 
increased  only  20  percent  in  the 
same  period.  These  and  all  other 
adjustments  lag  far  behind  the 
131  percent  increase  in  the 
Consumer  Price  Index.  Raises 
given  to  judges  also  fall  short  of 
those  received  by  related 
professionals,  he  pointed  out. 
Salaries  of  state  judges,  lawyers 
in  academia,  and  even  federal 
law  clerks  have  risen  82  to  121 
percent.  Recent  appointees  to 
the  federal  bench  leaving  private 
practice  have  averaged 
$131,122  in  compensation  just 
prior  to  appointment  — 141 
percent  above  the  salary 
currently  paid  to  a  district  judge 
and  1  28  percent  above  that  paid 
to  a  circuit  judge. 

Director  Foley  indicated  that 
the  pressures  caused  by 
inadequate  salaries  are  reflected 
in  the  growing  number  of 
judicial  resignations.  In  the 
1950's  there  were  only  seven 
resignations  from  the  federal 
bench,  and  in  the  1960's  there 
were  only  eight.  In  the  1970's, 
however,  24  judges  left  office, 
and  three  have  resigned  thus  far 
in  1980.  While  there  are  a  range 
of  reasons  for  such  resignations, 
the  1  976  Pay  Commission  found 
that  73  percent  of  the  resignees 
cited  "inadequate  compensa- 
tion" as  a  cause  for  their 
departure.  "While  the  number 
of  resignations  is  not  great," 
said  Mr.  Foley,  "the  resignation 
of  judges  because  of  salary 
considerations  is  a  new 
phenomenon.  This  bodes  ill  for 
the  future  of  an  independent 
judiciary     pledged     to    the 


protection    of    constitutional 
rights." 

Director  Foley  also  noted  that 
increasing    workloads     have 


Position  Available 

SUPERVISORY  STAFF 
ATTORNEY,  CA-2 

Position:  Supervisory  Staff 
Attorney  for  the  United  States 
Court  of  Appeals  for  the 
Second  Circuit.  Starting  salary 
is  expected  to  be  $32,048 
(JSP-13).  The  court  is  an 
affirmative  action  employer; 
members  of  minority  groups, 
women  and  the  handicapped 
are  encouraged  to  apply. 
Responsibilities:  Supervision 
and  management  of  the 
Circuit's  four  staff  attorneys; 
assistance  to  the  Clerk  in 
calendar  preparation;  criminal 
appeal  coordination;  other 
matters  as  requested  by  the 
Clerk  of  Court  or  the  Judicial 
Council. 

Qualifications:  Attorney, 
admitted  to  the  bar,  with  one 
or  more  years  of  practical 
experience  in  the  handling  of 
litigation  (preferably  in  the 
federal  courts)  and  with 
managerial  experience  in 
judicial  systems  and/or  the 
legal  field.  The  successful 
candidate  will  possess 
leadership  ability,  superior 
legal  skills,  exceptional 
judgment  in  analyzing 
complex  problems,  the  ability 
to  work  well  with  people,  and 
the  ability  to  function 
independently  with  minimal 
supervision. 

Advancement:  Prospects  for 
advancement  will  be  excel- 
lent. In  addition  to  a  possibility 
that  the  position  may  be 
upgraded  to  JSP-14,  the 
successful  applicant  will  be  a 
prime  candidate  for  the 
position  of  Chief  Deputy  Clerk, 
which  is  expected  to  be  vacant 
in  about  a  year. 
To  Apply:  Send  resume  by 
January  9,  1981  to  Steven 
Flanders,  Circuit  Executive, 
1803  U.S.  Courthouse,  Foley 
Square,  New  York,  New  York 
10007. 


exacerbated  the  problem  of 
inadequate  compensation.  The 
number  of  filings  at  the  district 
level  is  up  119  percent  since 
1969,  and  the  number  of  trials 
lasting  20  days  or  more  has 
quadrupled.  The  number  of 
appeals  docketed  in  the  circuit 
courts  is  up  126  percent.  "It  is  a 
paradox,  frustrating  in  the 
extreme,  that  federal  judges 
today  are  working  harder,  yet 
living  poorer." 

To  return  federal  judges  to 
their  financial  position  of  1969, 
Mr.  Foley  recommended  at  least 
the  following  salary  levels:  Chief 
Justice,  $169,500;  Associate 
Justices,  $162,800;  Court  of 
Appeals  Judges,  $114,400; 
District  Judges,  $107,300.  He 
advocated  as  well  increased 
survivor  protection,  especially  in 
a  judge's  early  years,  under  the 
Judicial  Survivors  Annuity 
System. 

Mr.  Foley  summarized:  "A 
judicial  position  has  never  been 
and  never  should  be  a  step  to 
riches.  At  the  same  time, 
compensation  adequate  to  meet 
living  and  educational  expenses 
is  necessary  if  the  nation  is  to 
continue  to  attract  and  retain 
good  people  to  serve  on  its 
courts." 

Echoing  Mr.  Foley's  recom- 
mendations were  those  of 
William  Reece  Smith,  Jr., 
President  of  the  American  Bar 
Association.  Mr.  Smith  noted 
that  federal  judges'  current 
salary  is  worth  $23,435  in  1969 
dollars— a  41  percent  decrease 
in  real  income.  Appearing  with 
Mr.  Smith  was  Harold  R.  Tyler, 
Jr.,  a  former  district  judge  and 
former  Deputy  Attorney  General, 
who  now  chairs  the  ABA's 
Special  Committee  on  Federal 
Judicial  Compensation.  The  ABA 
urged  the  Commission  to 
recommend  a  minimum  salaryfor 
district  judges  of  $97,000,  with 
upward  adjustments  for  judges 
of  the  Courts  of  Appeals  and 
Supreme  Court  justices. 

Also  appearing  before  the 
Commisison  was  John  C.  Elam, 
President  of  the  American 
College    of    Trial    Lawyers,    and 

See    PAY   COMMISSION   p.  9 


Noteworthy 


Two  Americans  have  recently 
een  transferred  to  United 
tates  correctional  facilities 
nder     the     provisions     of    the 

S  —Peru  Prisoner  Transfer 
reaty.  Another  was  transferred 
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hilip  Tone,  former  Seventh 
ircuit  judge  and  chairman  of 
ie  College's  Judiciary 
ommittee.  They  advocated  a 
95,000  salary  for  district 
dges.  Mr.  Tone  testified  from 
jrsonal  experience  that 
deral  judges  are  helpless 
ainst  the  ravages  of  inflation 

keeping  up  with  the  cost  of 
ing.  Mr.  Tone  also  urged  that 
e     Commission     consider 
Jicial  salaries  separately  from 
ngressional  salaries. 
Fhe     Pay     Commission      has 
ncluded    its    public    hearings 
d     anticipates     making     its 
commendations     to     the 
esident    by    mid-December. 
;sident  Carter  will  in  turn  give 
ngress     his     recommenda- 
ns— which     may    differ    from 
>se  of  the  Commission— in  his 
-mary   budget   message  (prior 
the  inauguration  of  President- 
set     Reagan).     Congress     is 
uired  within  60  days  to  make 
recorded    vote    approving    or 
approving   the   recommended 
ustments.    If   approved    by   a 
jority    of    both     houses    the 
iustments    will    become 
;ctive  at  the  beginning  of  the 
st     pay     period     30    days 
reafter,  or  at  a  later  date  if 
:h    was    specified     in    the 
sident's       recommendations. 

requirement  for  a  recorded 
i  was  a  1978  amendment  to 

governing  statute  (2  U.S.C. 
51-361).  Originally,  the 
sident's  recommendations 
e  automatically  to  go  into 
ct  within  30  days  unless  in 

interim  other  rates  were 
cted  into  law  or  at  least  one 
se  had  specifically  disap- 
ed  all  or  part  of  the  original 
mmendations.  fflfi 


under  the  provisions  of  a  like 
treaty  existing  between  the 
United  States  and  Bolivia.  These 
were  two  of  a  series  of  transfers 
coducted  pursuant  to  several 
prisoner  exchange  treaties 
designed  to  return  foreign 
prisoners  to  their  native  countries 
to  serve  the  remainder  of  their 
sentences.  U.S.  Magistrate  Janet 
Carol  Ruesch  (W.D.  TX) 
conducted  the  verification 
hearings. 

For  a   more  detailed  descrip- 
tion   of    the    treaties,    see    The 
Third  Branch,    July   1980,  p.   6. 
*     *     * 
The     National     Institute     of 
Justice  has  available  for  courts  a 
pamphlet— "Citizen's  Role  in  the 
Courts"— designed     to     answer 
questions  of  those  participating 
in     proceedings    as    a    juror, 
witness,  victim,  plaintiff  or  defen- 
dant. The  pamphlet  explains  the 
functionings    of    the    judicial 
system,    makes    suggestions    to 
witnesses,  and  concludes  with  a 
glossary  of  court-related  terms. 
Single    copies    may   be   ordered 
without  charge  from  the  National 
Criminal    Justice    Reference 
Service  — GIP    Program,    Box 
6000,     Rockville,     Maryland 
20850.     Organizations     are 
encouraged  to  reproduce  all  or 
part     of    the    pamphlet,     and 
camera-ready     art     can     be 
provided    upon    request    to    the 
Director  of  Communications.  Ill 


FJC  ANNUAL  REPORT 
PUBLISHED 

The    1980   Annual    Report   of 
the  Federal  Judicial  Center  was 
released  last  month.  The  report 
summarizes  the  activities  of  the 
Center  over  the  past  fiscal  year 
and  describes  the  work  projected 
through    the   end    of   the    1980 
fiscal     year.     The     organization 
of   the    report   this   year   differs 
somewhat     from     previous 
editions,    which    described    the 
work  of  the  Center  in  chapters 
devoted    to    each     of    its    four 
divisions.     The     1980     report 


Position  Available 

CLERK,  EASTERN  DISTRICT 
OF  WISCONSIN 

Position:   Clerk  of  the  United 
States   District   Court   for  the 
Eastern  District  of  Wisconsin, 
Milwaukee,  Wisconsin.  Salary 
is  $44,547  (JSP   15). 
Responsibilities:  The  Clerk  of 
Court     is    appointed    by    the 
Judges  of  the  Court.  This  is  a 
high     level     management 
position    which    functions 
under    the    direction    of    the 
Chief  Judge  of  the  Court.  The 
Clerk  of  Court  is  responsible 
for  managing  the  administra- 
tive   activities   of   the   Clerk's 
Office     and     overseeing     the 
performance  of  the  statutory 
duties  of  that  Office. 
Qualifications:     Law    degree 
from  accredited  law  school.  At 
least    5    years    experience    in 
either  (1 )  the  active  practice  of 
law  or  some  law-related  field 
or     (2)     a     managerial     or 
administrative    position    of 
substantial    management 
responsibility  in  the  private  or 
public  sector  or  a  combination 
of     both.    A    post-graduate 
degree  in  public,  business  or 
judicial  administration  from  a 
college     or     university     of 
recognized    standing    may    be 
substituted    for    the    required 
experience. 

To  Apply:  Submit  detailed 
application  and  resume  (two 
copies)  to  Chief  Judge  John 
W.  Reynolds,  Room  471, 
Federal  Building,  517  E. 
Wisconsin  Ave.,  Milwaukee, 
Wl  53202  no  later  than 
January  31,   1981. 


describes  the  Center's  work  in 
terms  of  the  constituent  units  of 
the  federal  judicial  system  that  it 
serves. 

The  report  has  been  distrib- 
uted to  all  federal  judges, 
magistrates,  circuit  executives, 
clerks,  chief  probation  officers! 
chief  pretrial  service  officers, 
public  defenders,  law  school 
deans  and  libraries.  Additional 
copies  are  available  from  the 
Center's  Information  Services 
Office  at  202/FTS  633-6365.  Ilfl 
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calendar 

Dec.  10-12  Workshop  for  Federal 
Court  Librarians;  Philadelphia, 
PA 

Dec.  20  Judicial  Conference 
Committee  on  the  Judicial 
Branch;  Palm  Beach,  FL 

Jan.  12-15,  1981  EEO  Coordi- 
nators Workshop;  Salt  Lake 
City,    UT 

Jan.  14-16  Seminar  for 
Bankruptcy  Judges;  San  Diego, 
CA 

Jan.  21  -23  Workshop  for  Judges 
of  the  Ninth  Circuit;  San  Diego, 
CA 

Jan  26-28  Seminar  for  Federal 
Public  Defenders;  San  Diego, 
CA 

Jan.  26-28  Workshop  for 
Magistrates'  Staff;  Jackson- 
ville, FL 

Jan  28-30  Federal  Criminal 
Practice  Clinic  for  Assistant 
Federal  Public  and  Community 
Defenders;  San  Diego,  CA 

Feb.     9-12     EEO     Coordinators 

Workshop;  Wilmington,  DE 
Feb.    15-21    Seminar  for   Newly 

Appointed      District      Judges; 

Washington,  D.C. 
Feb.  18-20 Advanced  Seminarfor 

Full-time    Magistrates;    Reno, 

NV 
Feb.     23-25     Workshop     for 


VOL 


en 

THE  THIRD  BRANCH 
12    NO.    12    DECEMBER    1980 
ISSN  0040-61  20 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  John  C   Godbold 

United  States  Court  of  Appeals 

for  the  Fifth  Circuit 

Judge  William  H   Mulligan 

United  States  Court  of  Appeals 

for  the  Second  Circuit 

Judge  Aubrey  E.  Robinson,  Jr. 

United  States  District  Court 

District  of  Columbia 

Judge  Donald  S.  Voorhees 

United  States  District  Court 

Western  District  of  Washington 

Chief  Judge  William  S.  Sessions 

United  States  District  Court 

Western  District  of  Texas 

Judge  Lloyd  D.  George 

United  States  Bankruptcy  Court 

District  of  Nevada 

William  E.  Foley,  Director 

Administrative  Office  of  the 

United  States  Courts 


Federal  Judicial  Center 

A   Leo  Levin,  Director 

Charles  W.  Nihan,  Deputy  Director 

Russell  R.  Wheeler 

Assistant  Director 


Magistrates'    Staff,    Wilming- 
ton,   DE 
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Workshop;    Cincinnati,    OH 
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NOMINATION 

Stephen  G.  Breyer,  U.S.  Circuit 

Judge,  CA-1,  Nov.    13 
CONFIRMATION 

Stephen  G.  Breyer,  U.S.  Circuit 


Judge,  CA-1,  Dec.  9 
APPOINTMENTS 

Consuelo    B.     Marshall,    U.S. 

District  Judge,   CD.   CA,  Oct. 

15 
David   V.    Kenyon,    U.S.    District 

Judge,  CD.  CA,  Oct.  27 
Richard  L.  Williams,  U.S.  Districl 

Judge,  ED.  VA,  Oct.  29 
Charles  P.  Kocoras,  U.S.  Districl 

Judge,   N.D.   IL,   Nov.   24 
Susan    C    Getzendanner,    U.S 

District  Judge,  N.D.  IL,  Dec.  2 

ELEVATIONS 

A.    Andrew   Hauk,    Chief   Ju 

U.S.    District   Court,   CD.   CA 

Oct.    15 
Elmo    B.    Hunter,    Chief   Judge 

U.S.  District  Court,  W.D.  MO 

Nov.  3 

DEATH 

Charles   J.    Vogel,    U.S. 
Judge,  CA-8,  Sept.  8 


Mar.  18-20  Workshop  fo 
Judges  of  the  Fourth  Circuii 
Williamsburg,   VA 
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ADMINISTRATIVE  LAW 

Administrative    Conference    Opposes    Bumpers    Amendment; 

No..1.  p.  2 
Three  Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
ADMINISTRATIVE  OFFICE  OF  U.S.  COURTS 

Wayne  Jackson,  Probation  Chief,  to  Retire;  No.  1,  p.  9 
Court  Interpreters  Examination  Scheduled  for  March-   No    2 

P.  9 
Judicial   Conference    Directs   Adoption   of  Affirmative  Action 

Plans;  No.  3,  p.  1 
Work  Measurement  Study  of  Clerks'  Offices,  U.S.  Bankruptcy 

Courts;  No.  3,  p.  4 
Cohan  Appointed  Chief  of  Probation  Division;  No.  3,  p.  5 
Senior  Staff  Appointments  Announced  by  Administrative  Office 

Director;  No.  8,  p.  2 
Annual  Report  Shows  Courts'  Civil  Workload  Increasing;  Criminal 

Load  Decreasing;  No.  10,  p.  8 

Court  Interpreters  Program  Underway;  No.  12,  p.  6 

Court  Challenge  to  Interpreters  Program  Dismissed;  No  12  p  6 
ADVOCACY 

King  Committee:  A  Progress  Report;  No.  3,  p.  1 
Noteworthy;  No.  5,  p.  4 

King  Subcommittee  on  Advocacy  Meets;  No.  10,  p.  7 
ALTERNATIVES  TO  COURT  PROCEEDINGS 

An     Interview     with     Assistant    Attorney     General     Maurice 

Rosenberg;  No.  1,  p.  1 
Chief  Justice  Burger's  1979  Year-End  Report  Released-  No    1 

P.  8 
Minor  Disputes  Bill  Enacted;  No.  3,  p.  4 
Western  District  of  Washington  Adopts  Local  Rule  to  Ease  Civil 

Backlog;  No.  4,  p.  3 
Summary  Jury  Trial  Innovation;  No.  1 1 ,  p.  1 
AMERICAN  BAR  ASSOCIATION 

ABA  Mid- Year  Resolutions  Related  to  the  Federal  Courts-  No  3 

P.  5 
ABA  President  Appoints  Blue  Ribbon  Task  Force  on  Judicial 

Salaries;  No.  8,  p.  2 
ABA  Votes  on  Judicial  Discipline;  No.  8,  p.  2 
ABA  House  of  Delegates  Takes  Action  on  Federal  Court  Issues; 
No.  9,  p.  1 
ATTORNEYS'  FEES 

Workload   Impact  of  Attorneys'  Fee  Applications   Discussed- 
No.  5,  p.  2 
Attorneys'  Fees  in  Class  Actions  Report  Available-  No   1 1    p  6 
ANTITRUST 

An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Seminar  on  Antitrust;  No.  10,  p.  2 

President  Signs  Bills  of  Interest  to  Federal  Judiciary- No  11   p  1 
AUTOMATION 

Noteworthy;  No.  1 ,  p.  3 


Chief  Justice  Burger's  1979  Year-End  Report  Released-  No    1 
P-  8 

FJC    Seeks     Speeches,    Articles;    Also    Circuit    Conference 
Programs;  No.  3,  p.  3 

Information    Services   Obtains   Additional   Computer   System- 
No.  3,  p.  5 

Noteworthy;  No.  4,  p.  7 

Follow-Up  Report  Published  on  Third  Circuit  Word  Processing 
and  Electronic  Mail  Projects;  No.  10,  p.  9 

BAIL 

Judicial  Discipline,  Fair  Housing,  and  Other  Bills  Considered 
by  Congress;  No.  9,  p.  1 

Judicial  Discipline,  Fifth  Circuit  Split,  Other  Bills  Clear  Congress; 
No.  10,  p.  1 
BANKRUPTCY 

Bankruptcy  Judges  and  Magistrates  to  Receive  Bench  Book- 
No.  2,  p.  3 

Work  Measurement  Study  of  Clerks'  Offices,  U.S.  Bankruptcy 
Courts;  No.  3,  p.  4 

Judicial  Discipline,  Fair  Housing    and  Other  Bills  Considered 
by  Congress;  No.  9,  p.  1 

Judicial  Discipline,  Fifth  Circuit  Split,  Other  Bills  Clear  Congress; 
No.  10,  p.  1 

President  Signs  Bills  of  Interest  to  Federal  Judiciary;  No.  1 1 ,  p.  1 
BAR  ADMISSION  AND  DISCIPLINE  -  See  ADVOCACY 
BENCH  BOOK  -  See  PUBLICATIONS 

CHIEF  JUSTICE 

Chief  Justice  Burger's  1979  Year-End  Report  Released;  No    1 

p.  8 
State  of  the  Judiciary:  1  980;  No.  2,  p.  1 
Chief  Justice  Addresses  ALI  on  the  Demise  of  Federalism-  No  6 

p.  3 
A  Holiday  Message  from  the  Chief  Justice;  No.  12   p   3 
CIRCUIT  EXECUTIVES 

L  C.  Goodchild  Appointed  Circuit  Executive  in  Eighth  Circuit- 
No.  3,  p.  2 

New  Circuit  Executive  for  Second  Circuit;  No.  6,  p.  9 
Pat  Doyle  Dead  at  56;  No.  6,  p.  10 

CLASS  ACTIONS 

Attorneys'  Fees  in  Class  Actions  Report  Available-  No   1 1    p  6 
COMPLEX  LITIGATION 

An     Interview    with     Assistant    Attorney     General     Maurice 

Rosenberg;  No.  1,  p.  1 
Chief  Justice  Burger's  1979  Year-End  Report  Released-  No    1 

P.  8 
Three  Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
Protracted  Cases,  Alternatives  to  Juries  to  be  Studied;  No.  2,  p.  3 
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COMPUTERS  -  See  AUTOMATION 

CONFERENCES.  INSTITUTES  AND  SEMINARS 

Seminar  for  Newly  Appointed  Appellate    ludges  (Photograph); 

No.  4,  p.  8 
Metropolitan  Chief  Judges  Convene  Biannual  Meeting;  No.  5, 

p.  1 
"Pound  Conference"  Proceedings  Published;  No.  7,  p.  3 
Seminar  on  Antitrust;  No.  10,  p.  2 

Dates  Set  for  Next  Seminar  for  Newly  Appointed  District  Judges; 
No.  12,  p.  1 
CORRECTIONS,  PROBATION 

Wayne  Jackson,  Probation  Chief,  to  Retire;  No.  1,  p.  9 
Cohan  Appointed  Chief  of  Probation  Division;  No.  3,  p.  5 
Final  Report  of  Prisoner  Civil  Rights  Committee  Released;  No.  4, 

p.  2 
Prison  Tour  (Photographs);  No.  4,  p.  5 
Noteworthy;  No.  4,  p.  7 

Federal  Bureau  of  Prisons  Marks  50th  Anniversary;  No.  5,  p.  6 
Community  Service  as  a  Condition  of  Probation;  A  Review;  No.  9, 

p.  3 
Noteworthy;  No.  10,  p.  3 
COURT  OF  CLAIMS  -  See  COURTS-SPECIAL 
COURT  OF  CUSTOMS  AND  PATENT  APPEALS  -  See  COURTS  - 

SPECIAL 
COURT  RULES 

Western  District  of  Washington  Adopts  Local  Rule  to  Ease  Civil 

Backlog;  No.  4,  p.  3 
Changes  in  Discovery,  Other  Civil  Rules  Transmitted;  No.  5,  p.  1 
New  Supreme  Court  Rules  Effective  June  30;  No.  5,  p.  5 
New  Supreme  Court  Rules,  A  Correction;  No.  6,  p.  2 
ABA  House  of  Delegates  Takes  Action  on  Federal  Court  Issues; 

No.  9,  p.  1 
Judicial  Discipline,  Fifth  Circuit  Split,  Other  Bills  Clear  Congress; 

No.  10,  p.  1 
Noteworthy;  No.  1 1 ,  p.  3 
COURTS  -  ADMINISTRATION  AND  MANAGEMENT 

An     Interview     with     Assistant     Attorney     General     Maurice 

Rosenberg;  No.  1,  p.  1 
Chief  Justice  Burger's  1979  Year-End  Report;  No.  1,  p.  8 
Three  Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
Judicial   Conference    Directs   Adoption   of  Affirmative   Action 

Plans;  No.  3,  p.  1 
An  Interview  with  Judge  Elmo  B.  Hunter;  No.  4,  p.  1 
An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Noteworthy;  No.  6,  p.  2 
Text  of  Congressman  Peter  Rodino's  Message  to  the  Judicial 

Conference;  No.  10,  p.  6 
Noteworthy;  No.  1 1 ,  p.  3 

An   Interview  with  Chief  Judge  Clement  F.   Haynsworth,  Jr., 
No.  12,  p.  1 
COURTS-CIRCUIT  (GENERAL) 

Three   Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
ABA  Mid-Year  Resolutions  Related  to  the  Federal  Courts;  No.  3, 

p.  5 
1980  Circuit  Conferences;  No.  4,  p.  4 
Histories  of  the  United  States  Circuit  Courts;  No.  5,  p.  6 
An   Interview  with  Chief  Judge  Clement  F.   Haynsworth,  Jr.; 
No.  12,  p.  1 

COURTS  -  CIRCUIT  (SECOND) 

Noteworthy;  No.  5,  p.  4 

New  Circuit  Executive  for  Second  Circuit;  No.  6,  p.  9 

Wilfred  Feinberg  New  Chief  Judge  in  Second  Circuit;  No.  7, 

P-  1 
COURTS  -  CIRCUIT  (THIRD) 
Noteworthy;  No.  1 ,  p.  3 
Noteworthy;  No.  4,  p.  7 
Pat  Doyle  Dead  at  56;  No.  6,  p.  10 


Follow-Up  Report  Published  on  Third  Circuit  Word  Processing 
and  Electronic  Mail  Projects;  No.  10,  p.  9 
COURTS  -  CIRCUIT  (FOURTH) 
Noteworthy;  No.  5,  p.  4 

An   Interview  with  Chief  Judge  Clement  F.  Haynsworth,  Jr.; 
No.  12,  p.  1 
COURTS  -  CIRCUIT  (FIFTH) 

New  Chief  Judges  Take  Office  in  Fifth  and  Eighth  Circuits;  No.  1 , 

p.  1 
Fifth  Circuit  Eliminates  Required  Filing  of  Appendix;  No.  2,  p.  7 
Fifth  Circuit  Petitions  for  Separation;  No.  5,  p.  3 
Noteworthy;  No.  6,  p.  2 
Congress  Advances  Several   Bills  of  Interest  to  the   Federal 

Judiciary;  No.  7,  p.  1 
Judicial  Discipline,  Fair  Housing,  and  Other  Bills  Considered  by 

Congress;  No.  9,  p.  1 
Judicial  Discipline,  Fifth  Circuit  Split,  Other  Bills  Clear  Congress; 

No.  10,  p.  1 
President  Signs  Bills  of  Interest  to  Federal  Judiciary;  No.  1 1 ,  p.  1 
COURTS  -  CIRCUIT  (EIGHTH) 

New  Chief  Judges  Take  Office  in  Fifth  and  Eighth  Circuits;  No.  1 , 

p.  1 

Noteworthy;  No.  1 ,  p.  3 

L  C.  Goodchild  Appointed  Circuit  Executive  in  Eighth  Circuit; 

No.  3,  p.  2 
COURTS  -  CIRCUIT  (NINTH) 
Noteworthy;  No.  10,  p.  3 
Noteworthy;  No.  1 1 ,  p.  3 
COURTS-  CIRCUIT  (DC) 

ABA  House  of  Delegates  Takes  Action  on  Federal  Court  Issues; 

No.  9,  p.  1 
COURTS  -  DISTRICT 

An     Interview     with     Assistant     Attorney     General     Maurice 

Rosenberg;  No.  1,  p.  1 
Perspective  on  the  Federal  Judiciary;  No.  2,  p.  4 
ABA  Mid-Year  Resolutions  Related  to  the  Federal  Courts;  No.  3, 

p.  5 
Western  District  of  Washington  Adopts  Local  Rule  to  Ease  Civil 

Backlog;  No.  4,  p.  3 
Metropolitan  Chief  Judges  Convene  Biannual  Meeting;  No.  5, 

p.  1 
An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Noteworthy;  No.  6,  p.  2 
Summary  Jury  Trial  Innovation;  No.  1 1 ,  p.  1 

COURTS  -  HISTORY 

Noteworthy;  No.  1 ,  p.  3 

Histories  of  United  States  Circuit  Courts;  No.  5,  p.  6 
Noteworthy;  No.  6,  p.  2 
COURTS  -  SPECIAL 

New  Trade  Act  Will  Increase  Duties  of  Customs  Court;  No.  1, 

P-  1 
New    Appointments    to    the    Judicial    Panel    on    Multidistrict 

Litigation;  No.  3,  p.  6 
Judicial  Conference  of  the  CCPA  (Photograph);  No.  5,  p.  4 
Court  of  Claims  Celebrates  125th  Anniversary;  No.  7,  p.  8 
Special  Courts  of  the  United  States;  No.  8,  p.  6 
Helen  W.  Nies  (Photograph);  No.  9,  p.  3 
Judicial     Discipline,     Fifth    Circuit    Split,    Other    Bills    Clear 

Congress;  No.  10,  p.  1 
Special  Courts  Revisited;  No.  10,  p.  3 
President  Signs  Bills  of  Interest  to  Federal  Judiciary;  No.  11, 

p.  1 
CRIMINAL  LAW  AND  JUSTICE 

An     Interview     with     Assistant     Attorney     General     Maurice 

Rosenberg;  No.  1 ,  p.  1 
ABA  Mid-Year  Resolutions  Related  to  the  Federal  Courts;  No.  3, 

p.  5 
Noteworthy;  No.  4,  p.  7 
An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 


Criminal  Law  and  Justice,  continued 

1 979  Report  on  Interception  of  Wire  and  Oral  Communications 

Released;  No.  6.  p.  8 
Congress  Advances  Several   Bills  of  Interest  to  the   Federal 

Judiciary;  No.  7.  p.  1 
FJC  to  Distribute  Article  on  Disclosure  of  Presentence  Report- 
No.  7,  p.  8 

Presentence  Report  -  An  Update;  No.  8,  p.  7 
ABA  House  of  Delegates  Takes  Action  on  Federal  Court  Issues; 

No.  9,  p.  1 
Judicial  Discipline,  Fifth  Circuit  Split,  Other  Bills  Clear  Congress; 

No.  10,  p.  1 
President  Signs  Bills  of  Interest  to  Federal  Judiciary  No    1 1 

P-  1 
Judicial  Conference  Reaffirms  Support  for  Voluntary  Surrender- 
No.  1 1 ,  p.  2 
Federal  Judges  Named  to  Special  Prosecutor  Panel;  No.  1 1 ,  p.  2 
DEPARTMENT  OF  JUSTICE 

An     Interview     with     Assistant    Attorney     General     Maurice 

Rosenberg;  No.  1.  p.  1 
Minor  Disputes  Bill  Enacted;  No.  3,  p.  4 
Convention    for    Authenticating    Foreign    Public    Documents 

Ratified;  No.  4,  p.  9 
Federal  Bureau  of  Prisons  Marks  50th  Anniversary;  No.  5,  p.  6 
Interview  with  Solicitor  General  Wade  H.  McCree,  Jr.;  No.  8,  p.  1 
U.S.  Marshals  Service  Receives  Supplemental  Appropriations; 

No.  8,  p.  7 
DOJ  Releases  New  Guidelines  for  Use  of  Magistrates-  No    10 

p.  8 
Noteworthy;  No.  1 1 ,  p.  3 
DISCOVERY 

Changes  in  Discovery,  Other  Civil  Rules  Transmitted-  No    5 

P.  1 
Analysis    of    Discovery    Problems    Published;    No.    8,    p.    8 
DIVERSITY  JURISDICTION  -  See  JURISDICTION  -  FEDERAL 

DOCUMENTS  AND  RECORDS 

Fifth  Circuit  Eliminates   Required   Filing  of  Appendix-   No    2 

p.  7 
Convention    for    Authenticating     Foreign    Public    Documents 

Ratified;  No.  4,  p.  9 
Changes  in  Discovery,  Other  Civil  Rules  Transmitted;  No.  5,  p.  1 
EVIDENCE 

ABA  Mid- Year  Resolutions  Related  to  the  Federal  Courts-  No  3 

p.  5 
Convention    for    Authenticating    Foreign    Public    Documents 

Ratified;  No.  4,  p.  9 
Congress  Advances  Several   Bills   of  Interest  to  the   Federal 

Judiciary;  No.  7,  p.  1 
Judicial     Discipline,     Fifth    Circuit    Split,    Other    Bills    Clear 

Congress;  No.  10,  p.  1 
President  Signs  Bills  of  Interest  to  Federal  Judiciary;  No.  1 1 ,  p.  1 
FEDERAL  JUDICIAL  CENTER  -  See  also  PUBLICATIONS  AND 
FILMS 
An     Interview     with     Assistant     Attorney     General     Maurice 

Rosenberg;  No.  1 ,  p.  1 
Ebersole   Returns  to   Private   Industry;   Nihan,  Allen  Assume 

New  Posts  at  Center;  No.  2,  p.  2 
Dates  Set  for  Next  Seminar  for  New  District  Judges;  No.  3,  p.  1 
FJC    Seeks    Speeches,    Articles;    Also    Circuit    Conference 

Programs;  No.  3,  p.  3 
Information    Services   Obtains   Additional    Computer   System- 
No.  3,  p.  5 
New  FJC  Board  Member  Elected;  No.  4,  p.  1 
Seminar  for  Newly  Appointed  Appellate  Judges  (Photographs); 

No.  4,  p.  8 
Seminar  on  Antitrust;  No.  10,  p.  2 
FJC  Appoints  New  Systems  Head;  No.  10,  p.  2 


Dates    Set   for    Next    Seminar  for   Newly   Appointed    District 
Judges;  No.  12,  p.  1 

INSTITUTE  FOR  COURT  MANAGEMENT 

Institute  for  Court  Management  Marks  Tenth  Anniversary-  No  9 

p.  2 
INTERVIEWS 

An     Interview     with     Assistant     Attorney     General     Maurice 

Rosenberg;  No.  1,  p.  1 
Perspective  on  the  Federal  Judiciary;  No.  2,  p.  4 
An  Interview  with  Judge  Elmo  B.  Hunter;  No.  4,  p.  1 
An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Interview  with  Solicitor  General  Wade  H.  McCree   Jr     No   8 

p.  1 

An   Interview  with  Chief  Judge  Clement  F.   Haynsworth    Jr  ■ 
No.  12,  p.  1 

JUDGES  -  CONTINUING  EDUCATION 

Harvard  Law  School  Summer  Program;  No.  1,  p.  2 
Chief  Justice  Burger's  1979  Year-End  Report  Released-  No    1 
P.  8 

Perspective  on  the  Federal  Judiciary;  No.  2,  p.  4 
Graduate  Program  in  Judicial  Process  Announced;  No.  2,  p.  9 
Dates  Set  for  Next  Seminar  for  New  District  Judges;  No.  3,  p.  1 
Seminar  on  Antitrust;  No.  10,  p.  2 

Dates   Set  for   Next   Seminar  for    Newly   Appointed    District 
Judges;  No.  12,  p.  1 
JUDGES  -  FEDERAL 

New  Chief  Judges  Take  Office  in  Fifth  and  Eighth  Circuits-  No  1 

P.  1 
Perspective  on  the  Federal  Judiciary;  No.  2,  p.  4 
ABA    Mid-Year    Resolutions    Related   to   the    Federal    Courts- 
No.  3,  p.  5 
New   Appointments    to    the    Judicial    Panel    on    Multidistrict 

Litigation;  No.  3,  p.  6 
Prison  Tour  (Photographs);  No.  4,  p.  5 
Financial  Disclosure  Statements  Due  in  May;  No.  4,  p.  6 
Noteworthy;  No.  5,  p.  4 

An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Noteworthy;  No.  6,  p.  2 
Wilfred  Feinberg  New  Chief  Judge  in  Second  Circuit-  No    7 

p.  1 
Interview  with  Solicitor  General  Wade  H.  McCree   Jr  •  No    8 

P.  1 
ABA  House  of  Delegates  Takes  Action  on  Federal  Court  Issues- 
No.  9,  p.  1 
Noteworthy;  No.  10,  p.  3 

Federal  Judges  Named  to  Special  Prosecutor  Panel;  No.  1 1 ,  p.  2 
Appropriations  Bilk  Judicial  Nominations  Delayed;  No.  12,  p.  2 
JUDICIAL  CONFERENCE 

Protracted  Cases,  Alternatives  to  Juries  to  be  Studied-  No   2 

p.  3 
Judicial   Conference    Directs  Adoption   of  Affirmative  Action 

Plans;  No.  3,  p.  1 
King  Committee:  A  Progress  Report;  No.  3,  p.  1 
An  Interview  with  Judge  Elmo  B.  Hunter;  No.  4,  p.  1 
Financial  Disclosure  Statements  Due  in  May;  No.  4,  p.  6 
Fifteen  Districts  Volunteer  to  Participate  in  Work  of  Federal 

Practice  Committee;  No.  6,  p.  1 
An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Judicial  Conference  Hears  Congressional   Representatives  at 
Fall  Meeting;  Releases  Revised  Standards  on  Free  Press  - 
Fair  Trial;  No.  10,  p.  1 
Text  of  Congressman  Peter  Rodino's  Message  to  the  Judicial 

Conference;  No.  10,  p.  6 
King  Subcommittee  on  Advocacy  Meets;  No.  10,  p.  7 
Judicial  Conference  Reaffirms  Support  for  Voluntary  Surrender-. 
No.  11,  p.  2 


JUDICIAL  DISCIPLINE 

Three  Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
An    Interview   with    Representative    Robert    McClory;    No.    6, 

p.  1 
Interview    with    Solicitor    General    Wade     H.     McCree,    Jr.; 

No.  8,  p.  1 
ABA  Votes  on  Judicial  Discipline;  No.  8,  p.  2 
Judicial  Discipline,  Fair  Housing,  and  Other  Bills  Considered 

by  Congress;  No.  9,  p.  1 
ABA    House    of    Delegates    Takes    Action    on    Federal    Court 

Issues;  No.  9,  p.  1 
Judicial     Discipline,     Fifth    Circuit    Split,    Other    Bills    Clear 

Congress;  No.  10,  p.  1 
Judicial  Councils  Reform  and  Judicial  Conduct  and  Disability 

Act  Signed;  No.  1 1 ,  p.  4 
JUDICIAL  ETHICS 

Update  on  Federal  Judges'  Litigation;  No.  2,  p.  1 
Financial  Disclosure  Statements  Due  in  May;  No.  4,  p.  6 
Judges'  Salary  Cases  Consolidated  in  Supreme  Court;  No.  7, 

p.  1 
New  District  Judges  and  Spouses  Discuss  Ethics  (Photograph); 

No.  7,  p.  3 
JUDICIAL  FELLOWS 

Judicial  Fellows  Named  for  1980-1981;  No.  5,  p.  2 
Applications   Being    Received   for  Judicial    Fellows    Program; 
No.  10,  p.  8 
JUDICIAL  SALARIES 

Update  on  Federal  Judges'  Litigation;  No.  2,  p.  1 
Perspective  on  the  Federal  Judiciary;  No.  2,  p.  4 
Recent   Developments   in    Federal   Judges'   Salary   Litigation; 

No.  3,  p.  1 
ABA  Mid-Year  Resolutions  Related  to  the  Federal  Courts;  No.  3, 

P-  5 
Plaintiff  Wins  Summary  Judgment  in  Foley  v  Carter;  No.  4,  p.  1 
Financial  Disclosure  Statements  Due  in  May;  No.  4,  p.  6 
Judges'   Salary   Litigation   Moves  Toward  Appellate   Review; 

No.  5,  p.  1 
Appeal  Halts  Payment  of  Salary  Increases;  No.  6,  p.  1 
Judges'  Salary  Cases  Consolidated  in  Supreme  Court;  No.  7, 

p.  1 
Plaintiff  Alleges  that  Recent  Appropriations  Moot  Pay  Litigation; 

No.  8,  p.  1 
ABA  President  Appoints  Blue  Ribbon  Task  Force  on  Judicial 

Salaries;  No.  8,  p.  2 
President  Opposes  Plaintiff's  Recent  Motions  in  Foley  v  Carter; 

No.  9,  p.  1 
ABA  House  of  Delegates  Takes  Action  on  Federal  Court  Issues; 

No.  9,  p.  1 
Members  of  Quadrennial  Pay  Commission  Named;  No.  9,  p.  7 
DC   Circuit   Certifies   Foley   v   Carter   Questions   to    Supreme 

Court;  No.  10,  p.  1 
Noteworthy;  No.  10,  p.  3 

Salary  Cases  Submitted  to  Supreme  Court;  No.  11,  p.  1 
FY  1981  Judicial  Salaries  Frozen;  No.  1  1 ,  p.  2 
Noteworthy;  No.  1 1 ,  p.  3 

Foley  Urges  Higher  Judicial  Salaries;  No.  12,  p.  1 
President  Moves  for  Dismissal  of  Foley  v  Carter;  No.  1  2,  p.  2 
JUDICIAL  SELECTION  AND  TENURE 
Noteworthy;  No.  5,  p.  4 

An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Interview  with  Solicitor  General  Wade  H.  McCree,  Jr.,  No.  8,  p.  1 
Judicial  Discipline,  Fair  Housing  and  Other  Bills  Considered  by 

Congress;  No.  9,  p.  1 
Appropriations  Bill,  Judicial  Nominations  Delayed;  No.  12,  p.  2 
JURIES 

Protracted  Cases,  Alternatives  to  Juries  to  be  Studied;  No.  2, 

P-  3 
Congress  Advances  Several   Bills   of  Interest  to  the   Federal 
Judiciary;  No.  7,  p.  1 


Summary  Jury  Trial  Innovation;  No.  1 1 ,  p.  1 
JURISDICTION  -  FEDERAL 
Noteworthy;  No.  4,  p.  7 

An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Chief  Justice  Addresses  ALI   on  the   Demise  of   Federalism; 

No.  6,  p.  3 
Congress  Advances  Several  Bills  of  Interest  to  the  Federal 

Judiciary;  No.  7,  p.  1 
Appropriations  Bill,  Judicial  Nominations  Delayed;  No.  12,  p.  2 
LAW  DAY 

Noteworthy;  No.  1 ,  p.  3 
Law  Day  Observance;  No.  4,  p.  8 
LEGISLATION 

New  Trade  Act  Will  Increase  Duties  of  Customs  Court;  No.  1 ,  p.  1 
An     Interview     with     Assistant     Attorney     General     Maurice 

Rosenberg;  No.  1 ,  p.  1 
Administrative    Conference    Opposes    Bumpers    Amendment; 

No.  1,  p.  2 
Three  Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
Judicial    Conference    Directs  Adoption   of  Affirmative   Action 

Plans;  No.  3,  p.  1 
Minor  Disputes  Bill  Enacted;  No.  3,  p.  4 
ABA  Mid-Year  Resolutions  Related  to  the  Federal  Courts;  No.  3, 

p.  5 

An  Interview  with  Judge  Elmo  B.  Hunter;  No.  4,  p.  1 

Noteworthy;  No.  4,  p.  7 

Noteworthy;  No.  5,  p.  4 

An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 

Legislation  to  Protect  Rights  of  Institutionalized  Persons  Passed; 

No.  6,  p.  2 
Congress  Advances  Several   Bills  of  Interest  to  the   Federal 

Judiciary;  No.  7,  p.  1 
Interview  with  Solicitor  General  Wade  H.  McCree;  No.  8,  p.  1 
ABA  Votes  on  Judicial  Discipline;  No.  8,  p.  2 
Judicial  Discipline,  Fair  Housing,  and  Other  Bills  Considered 

by  Congress;  No.  9,  p.  1 
Judicial     Discipline,     Fifth    Circuit    Split,    Other    Bills    Clear 

Congress;  No.  10,  p.  1 
Text  of  Congressman  Peter  Rodino's  Message  to  the  Judicial 

Conference;  No.  10,  p.  6 
President  Signs  Bills  of  Interest  to  Federal  Judiciary;  No.  11, 

p.  1 
Judicial  Councils  Reform  and  Judicial  Conduct  and  Disability 

Act  Signed;  No.  1 1 ,  p.  4 
Appropriations  Bill,  Judicial  Nominations  Delayed;  No.  12,  p.  2 
LIBRARIES 

FJC  Seeks  Speeches,  Articles;  also  Circuit  Conference  Programs; 

No.  3,  p.  3 
Information  Service  Obtains  Additional  Computer  System;  No.  3, 

Library  of  Congress  Offers  Special  Services;  No.  4,  p.  9 

MAGISTRATES 

Bankruptcy  Judges  and  Magistrates  to  Receive  Bench  Book; 

No.  2,  p.  3 
Perspective  on  the  Federal  Judiciary;  No.  2,  p.  4 

Judicial   Conference   Directs  Adoption   of  Affirmative   Action 

Plans;  No.  3,  p.  1 
Noteworthy;  No.  6,  p.  2 

Prisoner  Exchange  Program  Continues;  No.  7,  p.  6 
Noteworthy;  No.  9,  p.  7 
DOJ  Releases  New  Guidelines  for  Use  of  Magistrates;  No.  10, 

p.  8 

Summary  Jury  Trial  Innovation;  No.  11,  p.  1 
Noteworthy;  No.  12,  p.  9 

NARCOTICS 

Congress  Advances  Several   Bills  of  Interest  to  the   Federal 
Judiciary;  No.  7,  p.  1 


Narcotics,  continued 

Prisoner  Exchange  Program  Continues;  No.  7,  p.  6 

Sample  Order  Developed  for  Amending  Sentences  under  21 

U.S.C.  §846;  No.  9,  p.  6 
President  Signs  Bills  of  Interest  to  Federal  Judiciary  No    1 1 

P.  1 
Noteworthy;  No.  1 1 ,  p.  3 

PRISONS  AND  PRISONERS 

Final    Report   of   Prisoner  Civil    Rights   Committee    Released; 

No.  4,  p.  2 
Noteworthy;  No.  4,  p.  7 

Federal  Bureau  of  Prisons  Marks  50th  Anniversary;  No.  5,  p.  6 
An  Interview  with  Representative  Robert  McClory;  No.  6,  p.  1 
Noteworthy;  No.  6,  p.  2 
Legislation    to    Protect    Rights    of    Institutionalized    Persons 

Passed;  No.  6.  p.  2 
Prisoner  Exchange  Program  Continues;  No.  7,  p.  6 
Noteworthy;  No.  9,  p.  7 
Noteworthy;  No.  10,  p.  3 

Judicial  Conference  Reaffirms  Support  for  Voluntary  Surrender- 
No.  1 1 .  p.  2 
An   Interview  with  Chief  Judge  Clement  F.   Haynsworth    Jr  • 

No.  12,  p.  1 
Noteworthy;  No.  12,  p.  9 
PROBATION  -  See  CORRECTIONS,  PROBATION 
PUBLICATIONS  AND  FILMS 

Additional  Bench  Book  Material  Distributed;  No.  1 ,  p.  5 
Third  Branch  Index  Available;  No.  2,  p.  2 
Bankruptcy  Judges  and  Magistrates  to  Receive  Bench  Book- 
No.  2,  p.  3 
Paper  on  Sentencing  Options  Published;  No.  2,  p.  8 
Final  Report  of  Prisoner  Civil  Rights  Committee  Released-  No  4 
P- 2 

Motions  Report  Released  by  Court  Studies  Project;  No.  4,  p.  7 
1 979  Report  on  Interception  of  Wire  and  Oral  Communications 
Released;  No.  6,  p.  8 

Additional  Bench  Book  Material  Distributed;  No.  7,  p.  2 

"Pound  Conference"  Proceedings  Published;  No.  7,  p.  3 

Secretaries  Handbook  Published;  No.  7,  p.  4 

FJC  to  Distribute  Article  on  Disclosure  of  Presentence  Report- 
No.  7,  p.  8 

Presentence  Report  •  An  Update;  No.  8,  p.  7 

Analysis  of  Discovery  Problems  Published;  No.  8,  p.  8 

Annual  Report  Shows  Courts  Civil  Workload  Increasing;  Criminal 
Load  Decreasing;  No.  10,  p.  8 

Catalog  of  FJC  Publications;  No.  10,  p.  9 

Follow-Up  Report  Published  on  Third  Circuit  Word  Processing 
and  Electronic  Mail  Projects;  No.  10,  p.  9 

Attorneys'  Fees  in  Class  Actions  Report  Available;  No.  1 1,  p.  6 

FJC  Releases  Speedy  Trial  Act  Legislative  History;  No.  12,  p.  3 

FJC  Annual  Report  Published;  No.  12,  p.  9 

Noteworthy;  No.  1  2,  p.  9 

SENTENCING 

Three  Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
Paper  on  Sentencing  Options  Published;  No.  2,  p.  8 


ABA  Mid-Year  Resolutions  Related  to  the  Federal  Courts-  No  3 

P.  5 
Congress  Advances  Several   Bills  of  Interest  to  the   Federal 

Judiciary;  No.  7,  p.  1 
FJC  to  Distribute  Article  on  Disclosure  of  Presentence  Report- 
No.  7,  p.  8 
Presentence  Report  -  An  Update;  No.  8,  p.  7 
Community  Service  as  a  Condition  of  Probation:  A  Review- 
No.  9,  p.  3 
Sample  Order  Developed  for  Amending  Sentences  Under  21 
U.S.C.  §846;  No.  9,  p.  6 
SETTLEMENT 

Western  District  of  Washington  Adopts  Local  Rule  to  Ease  Civil 

Backlog;  No.  4,  p.  3 
Summary  Jury  Trial  Innovation;  No.  1 1,  p   1 
SPEEDY  TRIAL 

FJC  Releases  Speedy  Trial  Act  Legislative  History;  No   12  p  3 
STATE  -  FEDERAL  RELATIONS 

Three  Branches  of  Government  Discuss  Court  Legislation  at 

Brookings  Seminar;  No.  2,  p.  1 
Perspective  on  the  Federal  Judiciary;  No.  2,  p.  4 
State  -  Federal;  No.  7,  p.  2 

State  -  Federal  Judicial  Council  Meetings;  No.  11,  p.  3 
An  Interview  with  Chief  Judge  Clement  F.  Haynsworth  Jr-  No 
12,  p.  1 
SUPPORTING  PERSONNEL 

Court  Interpreters  Examination  Scheduled  for  March;  No.  2,  p.  9 
Judicial   Conference   Directs  Adoption   of  Affirmative   Action 

Plans;  No.  3,  p.  1 
Work  Measurement  Study  of  Clerks'  Offices,  U.S.  Bankruptcy 

Courts;  No.  3,  p.  4 
An  Interview  with  Judge  Elmo  B.  Hunter;  No.  4,  p.  1 
Noteworthy;  No.  9,  p.  7 
Noteworthy;  No.  10,  p.  3 
Fellowship  Available  in  Italy;  No.  1 1,  p.  8 
Court  Interpreters  Program  Underway;  No.  1  2,  p.  6 

Court  Challenge  to  Interpreters  Program  Dismissed;  No  12  p  6 
SUPREME  COURT 

Chief  Justice  Burger's  1979  Year-End  Report  Released-  No    1 

P.  8 
Justice  William  0.  Douglas  Eulogized;  No.  2,  p.  2 
Mr.  Justice  Stanley  F.  Reed:  1884-1980;  No.  4,  p.  6 
New  Supreme  Court  Rules  Effective  June  30;  No.  5,  p.  5 
New  Supreme  Court  Rules,  A  Correction;  No.  6,  p.  2 
Chief  Deputy  Clerk  for  Supreme  Court  Appointed;  No.  6,  p.  9 
October  1979  Term:  A  Statistical  Review;  No.  7,  p.  9 
Interview  with  Solicitor  General  Wade  H.  McCree,  Jr.;  No.  8,  p.  1 
Supreme  Court  Commences  1980  Term-  No   10  p   7 
SURVEILLANCE 

1 979  Report  on  Interception  of  Wire  and  Oral  Communications 

Released;  No.  6,  p.  8 
Congress  Advances  Several   Bills  of  Interest  to  the  Federal 

Judiciary;  No.  7,  p.  1 
Special  Courts  of  the  United  States;  No.  8,  p.  6 

TRAVEL 

Center  Board  Urges  Continued  Effort  to  Take  Advantage  of 

Special  Air  Fare  Offers;  No.  7,  p.  9 
Per  Diem  Goes  Up;  No.  10,  p.  5 
"High  Rate"  Cities  Designated;  No.  11,  p.  5 
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SENIOR  STAFF 

ADMINISTRATIVE  OFFICE  OF  THE  UNITED  STATES  COURTS 

AND  FEDERAL  JUDICIAL  CENTER 

ADMINISTRATIVE  OFFICE 

William  E.  Foley,  Director 

Joseph  F.  Spaniol,  Jr.,  Deputy  Director 

Norbert  A.  Halloran,  Special  Assistant  to  the  Deputy 

Director 
James  E.  Macklin,  Jr.,  Executive  Assistant  Director 
Edward  V.  Garabedian,  Assistant  Director,  Management 

Review  and  Financial  Management 
John  E.  Allen,  Assistant  Director,  Management  Systems 

and  Services 
Carl  H.  Imlay,  General  Counsel 
William  J.  Weller,  Legislative  Affairs  Officer 


202/633 
633 

633 
633 


Division  Chiefs 

Robert  H.  Hartzell,  Administrative  Services 

Berkeley  Wright,  Jr.,  Bankruptcy 

Robert  J.  Pellicoro,  Clerks 

Dewey  R.  Heising,  Financial  Management 

Norman  B.  Lynch,  Criminal  Justice  Act 

Vacant,  Information  Systems 

Peter  G.  McCabe,  Magistrates 

Henry  R.  Hanssen,  Management  Review 

R.  Glenn  Johnson,  Personnel 

William  A.  Cohan,  Jr.,  Probation 

James  A.  McCafferty,  Statistical  Analysis  and  Reports 

FEDERAL  JUDICIAL  CENTER 
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JANUARY,  1981 


SUPREME  COURT  DECIDES 
WILL  CASES 

In  a  partial  victory  for  Article  III 
idges,  the  Supreme  Court  on 
ecember  1  5  held  8-0  thatfreezes 
\  increases  in  federal  judicial  sala- 
es  in  1976  and  1979  violated 
le  Compensation  Clause  of  the 
constitution  because  they  dimin- 
hed  salary  levels  already  in  force. 
s  a  result  of  this  ruling,  both  FY 
380  and  FY  1981  salary  in- 
eases,  totalling  approximately 
2  percent,  will  be  paid  to  Article 

judges  (see  related  story,  page 
.  The  Court  also  ruled,  however, 
at  freezes  imposed  in  1  977  and 
)78  were  enacted  in  a  timely — 
id  constitutional — manner.  Will 
United  States,  Nos.  79-983  and 
M689. 

The  two  consolidated  class  ac- 
»ns,  brought  by  a  group  of  federal 
dges  in  Chicago,  centered  upon 

See  WILL,  p.  4 
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JAN  2  9   1981  CH,EF  JUSTICE  BURGER  RELEASES 

1980  YEAR-END  REPORT 

Following  his  practice,  the  Chief       velopments  during  1  980  were 
Justice  last  month  issued  his  year 


end  report  on  the  problems,  needs 
and  accomplishments  of  the 
judiciary. 

The  Chief  Justice's  report 
started  with  reflections  on  signifi- 
cant accomplishments  in  the 
courts  which  have  come  about 
during  the  1 970's,  including  the 
establishment  of  the  Institute  for 
Court  Management,  the  National 
Center  for  State  Courts,  the  Brook- 
ings Institution  annual  seminars 
for  the  leaders  of  the  three 
branches  to  consider  problems 
hindering  the  effective  administra- 
tion of  justice,  and  the  historic 
gathering  in  St.  Paul  for  the 
"Pound  Revisited  Conference." 

1980     Developments.      High- 
lighted as  illustrative  of  major  de- 


SEMINAR  ON  ANTITRUST 


As  announced  in  the  October 
issue  of  777e  Third  Branch,  the 
Federal  Judicial  Center  will 
sponsor  a  seminar  on  antitrust 
law  for  all  federal  appellate  and 
district  judges  who  wish  to 
attend.  The  program  will  be  con- 
ducted on  the  campus  of  the 
University  of  Michigan  Law 
School  in  Ann  Arbor  on  July  27- 
31,  1981. 

The  seminar  will  provide  a 
comprehensive  introduction  to 
antitrust  law  and  its  interpreta- 
tion and  application.  Professor 
Phillip  Areeda  of  the  Harvard 
Law  School  will  present  the  first 
:hree  days  of  the  seminar.  He 
/vill   accompany   his   presenta- 


tion with  a  detailed  syllabus, 
including  citations,  and  prepare 
a  brief  monograph  for  publica- 
tion and  distribution  by  the 
Center.  On  Thursday  and  Friday 
mornings,  a  panel  of  federal 
judges  will  deal  with  various 
aspects  of  antitrust  case 
management. 

Since  the  initial  announce- 
ment close  to  100  judges  have 
expressed  interest  in  attending. 
Judges  who  are  interested  but 
have  not  yet  notified  the  Center 
are  asked  to  send  a  short  letter 
to  the  Division  of  Continuing 
Education  and  Training  at  1  520 
H  Street,  N.W.,  Washington, 
D.C.  20005. 


The  enactment  of  judicial 
disability  and  tenure  legislation 
which  was  endorsed  by  the  Judi- 
cial Conference  of  the  United 
States  in  1979. 

•  The  passage  of  legislation 
effective  October  1,  1981  to  split 
the  Fifth  Circuit  and  create  a  new 
Eleventh  Circuit  (encompassing 
the  states  of  Alabama,  Florida  and 
Georgia).  The  new  Fifth  Circuit  will 
encompass  the  states  of  Louisiana, 
Mississippi,  Texas  and  the  Canal 
Zone. 

•  The  creation  of  a  Court  of 
International  Trade.  The  new  Arti- 
cle III  court  has  broader  jurisdic- 
tion than  its  forerunner,  the  U.S. 
Customs  Court.  The  new  court  will 
also  have  exclusive  jurisdiction 
over  conflicts  arising  from  the 
Tariff  Act  of  1  930,  the  Trade  Act  of 
1974  and  the  Trade  Agreements 
Act  of  1979.  Nine  judges  will  sit 
on  this  court. 

•  The  passage  of  the  Dispute 
Resolution  Act.  The  Act  stemmed 
from  the  Pound  Conference's  call 
for  alternative  forums  for  dispute 
resolution.   It  authorizes  the  De- 
partment of  Justice  to  establish  a 
resource  center  to  provide  money 
to   support  state   and    local   pro- 
grams of  conciliation,  arbitration, 
and     mediation.     "This     Dispute 
Resolution  Center  shall  serve  as  a 
national    clearinghouse    for    the 
exchange  of  information  concern- 
ing   the    improvement    of    these 
existing  dispute  resolution  mech- 
anisms." 

See  REPORT,  p.  6 


Legislative  Update 


96TH  CONGRESS  ADJOURNS 


Long  after  it  intended  to,  the 
96th  Congress  finally  adjourned 
sine  die  on  December  1 6.  The 
length  of  the  lame  duck  session 
was  not  a  hallmark  of  progress, 
however,  as  election  day  gains  of 
the  Republicans  compelled  hold- 
ing over  many  measures  for  the 
97th  Congress. 

Appropriations.  As  has  hap- 
pened before,  one  of  the  principal 
stumbling  blocks  faced  by  the 
outgoing  96th  Congress  was 
money,  in  this  case  the  appropria- 
tion bill  for  the  Departments  of 
State,  Justice  and  Commerce  and 
the  judiciary  (H.R.  7584). 

As  cleared  by  Congress  last 
month,  H.R.  7584  contained  a 
provision  forbidding  the  Depart- 
ment of  Justice  from  initiating 
court  suits  or  other  action  to  com- 
pel directly  or  indirectly  the  busing 
of  students  to  achieve  racial  inte- 
gration. True  to  an  earlier  threat, 
the  President  vetoed  the  bill  on 
December  1 3  because  of  the  anti- 
busing  language.  "We  should  not 
turn  back  the  clock,"  he  said,  "to 
an  era  when  the  Department  of 
Justice  stood  passive  and  the 
entire  burden  of  seeking  a  remedy 


for  the  infringement  of  constitu- 
tional rights  fell  on  the  victims  of 
discrimination  themselves." 

Congress  then  turned  to  a  con- 
tinuing resolution  (H.J.  Res.  637) 
to  provide  funds  until  the  new 
Congress  could  act,  but  the  pos- 
sible inclusion  of  the  same  anti- 
busing  language  threatened  pas- 
sage. After  extensive  debate  and 
the  threat  of  another  veto,  an 
amendment  withdrawing  the 
language  was  approved. 

Another  imbroglio  ensued, 
however,  when  some  House 
members  attempted  to  amend  the 
resolution  to  eliminate  a  pre- 
viously imposed  pay  cap  on  legis- 
lative, executive  and  judicial  sala- 
ries. The  Senate  refused  to  accept 
such  action,  and  subsequently  a 
substitute  resolution  (H.J.  Res. 
644)  was  approved  by  both  cham- 
bers on  December  15  and  signed 
by  the  President  the  next  day  (P.L 
96-536). 

Customs  Court.  Despite  the  ex- 
tensive debate  on  appropriations, 
Congress  was  able  to  pass  a  bill  to 
correct  a  drafting  error  and  clarify 
that  the  effective  date  of  the  Cus- 
toms Court  Act  of  1  980  is  Novem- 


CIRCUIT  EXECUTIVE  CERTIFICATION  BOARD 
TO  MEET  IN  SAN  FRANCISCO 


The  Board  of  Certification  for 
Circuit  Executives  of  the  United 
States  Courts  of  Appeals  will  inter- 
view applicants  in  San  Francisco 
on  February  23, 1  981  —the  Board's 
first  meeting  outside  of  the  District 
of  Columbia.  Because  the  Board 
does  not  pay  travel  expenses  of 
candidates,  the  session  was 
scheduled  to  accommodate  the 
convenience  of  applicants  from 
the  western  portion  of  the  country. 

The  circuit  executive  is  a  senior 
administrative  position  in  the 
United  States  judicial  system,  cre- 
ated by  Congress  to  improve  judi- 
cial administration  in  the  fed- 
eral courts.  Individuals  who  wish 
to  serve  as  circuit  executives  must 
be   certified   as   qualified   by  the 


statutorily  created  Board  of  Certifi- 
cation. While  certification  is  a  pre- 
requisite for  appointment  as  cir- 
cuit executive,  certification  does 
not  assure  employment.  The  stan- 
dards for  certification — requiring 
executive  ability,  usually  demon- 
strated by  substantial  experience 
in  progressively  more  responsible 
management  positions  in  the  gov- 
ernment or  in  the  private  sector — 
are  set  forth  in  full  in  45  Federal 
Register  78,193  (November  25, 
1  980). 

For  information  about  the  circuit 
executive  positions  and  applica- 
tion procedures,  write:  Board  of 
Certification,  Federal  Judicial 
Center,  1520  H  Street,  N.W., 
Washington,  D.C.  20005.    Ill) 


ber  1 ,  1  980.  The  bill  (S.  3235)  was 
both  introduced  and  passed  by  the 
Senate  on  December  2,  passed 
the  House  the  next  day  and  was 
signed  as  P.L.  96-542  on  Decem- 
ber 16. 

Jurisdictional  Amount.  Public 
Law  96-486,  signed  December  1, 
eliminated  the  $10,000  jurisdic- 
tional amount  for  federal  question 
cases.  The  new  law  makes  no 
changes  in  diversity  jurisdiction. 

Unsuccessful  Bills.  Victims  of 
the  November  elections  and  a  lack 
of  time  on  the  congressional  cal- 
endar, several  major  bills  of  impor- 
tance to  the  judicial  branch  were 
left  languishing  by  the  departing 
Congress. 

•  A  bill  (H.R.  5200)  authoriz- 
ing government  suits  against 
violators  of  the  fair  housing  civil 
rights  law  was  withdrawn  from 
Senate  consideration  December  9 
when  it  failed  to  get  the  necessary 
60  votes  to  end  debate,  54-43. 
The  point  of  contention  here  was 
whether  the  government  would 
have  to  prove  a  discriminatory 
intent,  rather  than  merely  demon- 
strating a  discriminatory  effect. 

•  Abill  (S.  658)  making  numer- 
ous technical  amendments  to  the 
Bankruptcy  Reform  Act  failed  to 
pass  because  of  controversy  con- 
cerning pension  benefits  for  bank- 
ruptcy judges. 

•  Proposals  for  a  completely 
newfederal  criminal  code  (S.  1  722 
and  H.R.  691  5)  progressed  further 
than  any  previously-proposed  re- 
forms, but  the  bills  were  never 
considered  on  the  floor  of  either 
chamber.  Though  cleared  by  the 
Senate  Judiciary  Committee  thir- 
teen months  ago,  S.  1 722  re- 
mained pending  throughout  1  980. 
H.R.  6915  was  the  first  criminal 
code  bill  to  clear  the  House  Judi- 
ciary Committee,  but  it  never  got 
to  the  floor  for  lack  of  a  rule 
governing  time  for  debate  and  the 
introduction  of  amendments. 

•  Also  expiring  for  lack  of  final 
action  were  bills  to  create  a  State 
Justice  Institute  (S.  2387)  and  to 
combine  the  Court  of  Customs  and 
Patent  Appeals  and  Court  of 
Claims  into  a  Court  of  Appeals  for 
the  Federal  Circuit  (H.R.  3806)  lift 


Nofen/orthj/ 


The  Department  of  Justice  on 
December  16  issued  the  federal 
government's  first  comprehensive 
set  of  standards  for  prisons  and 
jails.  These  standards,  which  were 
Drepared  by  the  Justice  Depart- 
nent  with   opportunity  for  com- 
ment  by   interested   groups   and 
persons,  apply,  with  some  varia- 
:ion,  to  all  adult  correctional  insti- 
:utions,    detention    facilities    and 
lolding  facilities.  They  cover  basic 
ights  of  inmates,  physical  plants, 
lewly       constructed       facilities, 
lealth  and  safety,  security,  disci- 
)line,  inmate  and  staff  education 
ind  training,  and  other  matters, 
"he  standards  are  not  intended  as 
tatements  of  constitutional  mini- 
num    requirements    and    do    not 
onfer  rights  or  legal   causes  of 
ction.  The  Bureau  of  Prisons  will 
levelop  a  plan  forthe  implementa- 
ion   of  the   standards   in    its  fa- 
ilities. 

***** 

At  its  December  11,1  980  meet- 
ig  the  Administrative  Conference 
f  the  United  States  adopted  a 
icommendation  which  could,  if 
dopted  by  Congress,  eliminate  or 
mplify  the  so-called  "race  to  the 
Durthouse"  by  litigants  appealing 
om  agency  actions. 

Under  28  U.S.C.  §2112  (a), 
hen  petitions  for  appellate  review 
e  filed  in  two  or  more  courts  of 
jpeals,  the  record  of  the  agency 
oceeding  is  filed  by  the  agency 

the  court  in  which  the  first 
Jtition  was  filed. 

The  recommendation  states 
at  the  "race"  is  "an  unedifying 
ie"  that  tends  to  discredit  the 
dicial  process.  The  Administra- 
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tive  Conference  therefore  recom- 
mends that  Congress  amend  the 
existing  statute  to  provide  that  if 
petitions  to  review  the  same 
agency  order  have  been  filed  in 
two  or  more  courts  of  appeals 
within  ten  days  after  the  order  was 
issued,  the  agency  should  notify 
an  appropriate  official  body,  "such 
as  the  Administrative  Office  of  the 
United  States  Courts  of  that  fact; 
and  that  the  appropriate  official 
body,  on  the  eleventh  day  afterthe 
issuance  of  the  order,  is  to  choose 
from  among  the  circuits  in  which 
petitions  have  been  filed  accord- 
ing to  a  scheme  of  random  selec- 
tion and  notify  the  agency  of  that 
choice.  .  .  ." 


***** 
In   a   letter  last  month   to  the 
Attorney    General,    the    Standing 
Committee  on  the  Federal  Judici- 
ary of  the  ABA  announced  that  it 
would  immediately  discontinue  its 
use  of  age  guidelines  in  preparing 
recommendations    of   candidates 
for  the  federal  bench.  The  guide- 
lines required  that  candidates  aged 
60   to    65    receive    the    top    two 
ratings     of     "well     qualified"     or 
"exceptionally  well  qualified"  and 
be  in  excellent  physical  condition 
to  be  recommended  for  appoint- 
ment.    Recommendations     were 
never  given  to  nominees  over  the 
age  of  64  except  for  nominees  to 
the  Supreme  Court.  Both  the  Sen- 
ate and  House  last  year  passed  by 
overwhelming  margins  resolutions 
condemning  the  guidelines,    lift 


News  from  the  Center 


VIDEO  PLAYBACK  EQUIPMENT 
DISTRIBUTED  TO  ALL  FEDERAL  COURTS 


This  report  is  the  first  of  a  new 
Third  Branch  feature  that  will 
appear  from  time  to  time  to 
inform  readers  of  developments 
at  the  Federal  Judicial  Center. 
The  Continuing  Education 
and  Training  Division  of  the 
Federal  Judicial  Center  has  now 
completed  distribution  of  video 
playback  units  and  receivers  to 
all  district  and  circuit  courts  not 
previously  equipped  with  them. 
The  most  recent  distribution 
was  accomplished  with  funds 
reprogrammed  from  categories 
in  the  Center's  fiscal  1980 
budget. 

The  distribution  is  part  of  the 
Center's  continued  expansion 
of  local  training  services  and  its 
increased  reliance  on  education 
by  video.  The  equipment  is  in- 
creasingly used  by  judges  and 
others  for  viewing  specialized 
tapes  of  interest,  which  are 
available  from  the  Center.  Un- 
fortunately, the  cost  of  the 
equipment  prohibits  the  Center 
from  providing  it  to  each  divi- 
sional court  office.  To  achieve 
the  optimal  use  of  the  equip- 
ment within  each  court,  one 
person  in  the  court,  usually  the 


local  training  coordinator,  is 
responsible  for  its  coordination 
and  maintenance.  For  informa- 
tion regarding  the  use  of  the 
playback  equipment,  interested 
persons  should  contact  their 
local  training  coordinator.  The 
office  of  the  clerk  of  court  can 
identify  the  training  coordinator 
for  that  court. 

The  Center's  Media  Services 
Unit     has     acquired     approxi- 
mately 1 50  video  cassettes  that 
address    topics    ranging    from 
effective  time  management  and 
supervisory  techniques  to  sub- 
stantive legal  areas  and  civil  and 
criminal     case     management. 
These  are  available  for  circula- 
tion to  the  courts  for  use  on  the 
video  equipment.  A  listing  of 
available  cassettes  may  be  ob- 
tained by  contacting  the  Media 
Services  Unit,  Federal  Judicial 
Center,    1520   H   Street,   N.W., 
Washington,  D.C.  20005;  202/ 
FTS  633-641  5. 

The  Center  urges  training  co- 
ordinators to  publicize  within 
their  courts  the  availability  of 
the  video  equipment  as  well  as 
the  kinds  of  programs  that  are 
available. 


WILL  from  p.  1 

the  Executive  Salary  Cost  of  Living 
Adjustment  Act,  which  was  in- 
tended to  automatically  provide 
annual  cost  of  living  adjustments 
to  top  government  officials  such 
as  judges  in  the  same  manner  as 
given  to  other  government 
workers.  The  plaintiff  judges  chal- 
lenged the  constitutionality  of 
legislative  actions  from  1976 
through  1979  (for  fiscal  years 
1977  through  1980)  that  elimi- 
nated or  reduced  the  otherwise 
applicable  adjustments.  In  two  of 
the  years,  the  President  signed  the 
statutes  imposing  the  freezes 
before  the  start  of  the  affected 
fiscal  year,  but  in  the  other  two 
years  the  bills  were  signed  on  or 
after  the  first  day  of  the  fiscal  year. 
Facts.  In  Year  1  (FY  1  977),  a  4.8 
percent  raise  was  frozen  by  a  bill 
signed  on  October  1,  1976— the 
first  day  of  the  fiscal  year.  [Sub- 
sequently, in  March  1977,  judges 
and  other  officials  did  receive  an 
increase  pursuant  to  a  quadrennial 
salary  review.  The  period  in  con- 


troversy for  Year  1  was  therefore 
limited  from  October  1,  1976  to 
March  1,  1977.]  In  Year  2  (FY 
1978),  the  President  signed  a  bill 
on  July  21,  1977  nullifying  an 
otherwise  applicable  raise  of  7.1 
percent.  The  increase  was  inap- 
propriate, stated  the  House  report 
on  the  bill,  in  light  of  the  pre- 
viously-received quadrennial  ad- 
justment. In  Year  3  (FY  1979),  a 
5.5  percent  increase  was  frozen 
for  one  year  by  a  bill  signed 
September  30,  1  978.  And  in  Year 
4  (FY  1980),  a  total  increase  of 
12.9  percent  (the  compounded 
total  of  a  "new"  7  percent  adjust- 
ment plus  the  5.5  percent  increase 
from  the  previous  year)  did  go  into 
effect  on  October  1,  1979.  On 
October  12,  however,  the  Presi- 
dent signed  a  law  reducing  that 
increase  to  5.5  percent  and  man- 
dating that  those  who  accepted 
the  smaller  increase  would  waive 
their  entitlement  to  the  higher 
amount.  No  federal  judge  in  fact 
accepted  the  5.5  percent  ad- 
justment. 

District      Judge      Stanley      J. 


Will  III  Filed 

ADMINISTRATIVE  OFFICE  TO  PAY  FY  1981  RAISES 


In  light  of  the  Supreme  Court's 
decision  in  the  Will  cases,  Admin- 
istrative Office  Director  William  E. 
Foley  has  announced  that  a  pre- 
viously withheld  9.1 1  percent  pay 
increase  forfederal  judges  in  fiscal 
year  1981  will  now  be  paid  pros- 
pectively. The  basis  of  the  admin- 
istrative decision  is  that,  exactly  as 
occurred  in  Year  1  of  the  Will 
dispute,  the  law  nullifying  the 
otherwise  automatic  increase  was 
signed  on  the  first  day  of  the  fiscal 
year  (October  1,  1980),  after  the 
time  judges  became  constitution- 
ally entitled  to  the  adjustment. 

In  a  memo  distributed  to  all 
federal  judges  on  December  31, 
Mr.  Foley  indicated  that  the  salary 
adjustment  will  be  paid  "at  the  first 
opportunity,"  perhaps  in  the 
checks  mailed  at  the  beginning  of 
February.  Payments  will  be  pros- 
pective only  so  that  the  district 
court  in   Chicago,   in  accordance 


with  the  instructions  of  the 
Supreme  Court,  may  calculate  the 
exact  amount  of  retroactive  pay- 
ments due.  Mr.  Foley  also  indi- 
cated that  retroactive  adjustments 
in  life  insurance  and  annuity  ac- 
counts will  have  to  be  made. 

In  a  related  development,  a  third 
class  action  suit  has  been  filed  in 
Chicago  by  Judge  Hubert  L  Will 
and  others  to  compel  the  govern- 
ment to  pay  the  FY  1981  adjust- 
ment. No  answer  to  the  complaint 
has  yet  been  filed. 

Reflecting  both  the  FY  1980 
and  1981  adjustments,  the  new 
salary  levels  for  federal  judges  are 
asfollows:  Chief  Justice,  $92,400; 
Associate  Justices,  $88,700; 
Judges,  Courts  of  Appeals,  Court 
of  Claims,  and  Court  of  Customs 
and  Patent  Appeals,  $70,900;  and 
Judges,  District  Courts  and  Court 
of  International  Trade,  $67,100. 


Roszkowski  (N.D.  III.)  in  August 
1  979  and  January  1  980  held  that 
the  congressional  actions  in  all 
four  years  violated  the  Compensa- 
tion Clause  of  the  Constitution, 
and  he  granted  summary  judgment 
in  favor  of  the  plaintiffs.  On  the 
government's  direct  appeal  to  the 
Supreme  Court  under  28  U.S.C. 
§  1 252,  the  two  actions  were  con- 
See  WILL  p.  5 


Position  Available 

CLERK  VACANCY  FOR 
CA-11 

Position:  Clerk,  U.S.  Court  of 
Appeals forthe  Eleventh  Circuit, 
effective  October  1 ,  1  981 ,  with 
immediate  interim  appointment 
as  Chief  Deputy  Clerk  of  the 
Fifth  Circuit. 

Duties:  Managing  the  Satellite 
Fifth  Circuit  (new  Eleventh  Cir- 
cuit) Clerk's  Office  in  Atlanta, 
Georgia. 

Salary:  Up  to  $47,500  per  an- 
num, depending  on  qualifica- 
tions. 

Qualifications:  A  minimum  of 
ten  years  of  progressively  re- 
sponsible administrative  ex- 
perience in  public  service  or 
business  which  provided  a 
thorough  understanding  of 
organizational,  procedural  and 
human  relations  aspects  in  man- 
aging an  organization.  At  least 
three  of  the  ten  years'  experi- 
ence must  have  been  in  a  posi- 
tion of  substantial  management 
responsibility.  An  attorney  who 
is  in  the  active  practice  of  law  in 
either  the  public  or  private 
sector  may  substitute  said  ac- 
tive practice  on  a  year-for-year 
basis  for  the  management  or 
administrative  experience  re- 
quirement. 

To  Apply:  Application  and 
resume  should  be  received  by 
February  7,  1981.  Send  to: 
Gilbert  F.  Ganucheau,  Clerk,  U.S. 
Court  of  Appeals,  Fifth  Circuit, 
600  Camp  Street,  New  Orleans, 
La.  70130.  Additional  informa- 
tion on  other  qualifications  and 
duties  will  be  sent  on  request. 
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:olidated    for    briefing    and    oral 
irgument. 

Disqualification.  Although  none 
)f  the  parties  contested  the 
Supreme  Court's  ability  to  hear  the 
ase,  a  significant  portion  of  the 
)hief  Justice's  opinion  for  the 
)ourt  was  devoted  to  the  applica- 
tility  of  the  disqualification  statute, 
8  U.S.C.  §455  [a  judge  should 
isqualify  himself  if  "his  impar- 
ality  might  reasonably  be  ques- 
oned"  or  if  "he  knows  that  he  .  .  . 
as  a  financial  interest  in  the  sub- 
jet  matter  in  controversy"].  It  was 
oted  that  all  Article  III  judges 
fere  disqualified  under  this 
tandard  and  that  no  substitute 
anel  of  appellate  judges  could  be 
onvened  to  hear  the  case  in  lieu 
f  the  Supreme  Court  Justices 
lemselves.  Resort  was  therefore 
lade  to  the  ancient  Rule  of 
ecessity,  which  holds  that  a 
idge  must  heara  case  in  which  he 

personally  interested  if  the  case 
Duld  not  be  heard  otherwise. 

Although  not  expressly  adopted 
-eviously,  the  Court  concluded 
lat  earlier  decisions  had  taken 
le  Rule's  validity  "for  granted," 
id  that  its  application  would  not 
3  inconsistent  with  the  Con- 
ess's  intent  in  drafting  §455. 
nally,  said  the  Court,  ".  .  .  the 
Dmpensation  Clause  is  designed 

benefit,  not  the  judges  as  indi- 
duals,  but  the  public  interest  in  a 
impetent  and  independent  judi- 
ary.  The  public  might  be  denied 
solution  of  this  crucial  matter  if 
st  the  District  Judge,  and  nowall 
e  Justices  of  this  Court,  were  to 
nore  the  mandate  of  the  Rule  of 
ecessity  and  decline  to  answer 
e  questions  presented.  On  bai- 
lee, the  public  interest  would  not 
i  served  by  requiring  disqualifi- 
tion  under  §455." 
The  Compensation  Clause.  The 
re  issue  in  the  case  was  whether 
d  how  Congress  could  deny 
ljustment  Act  increases  without 
)lating  the  Compensation 
ause,  which  provides  that 
Iges'  compensation  "shall  not 

diminished  during  their  Con- 
uance  in  Office."  With  regard  to 


QUADRENNIAL  COMMISSION 
RECOMMENDS  JUDICIAL  PAY  HIKE 


The  Commission  on  Executive, 
Legislative,  and  Judicial  Salaries 
on  December  15  (ironically,  the 
same  day  as  the  Will  decision) 
submitted  to  the  President  its 
recommendations  for  quadrennial 
adjustments  to  the  salaries  of 
judges.  Members  of  Congress,  and 
top  executive  branch  personnel. 
Noting  that  the  nation  is  facing  a 
"quiet  crisis"  of  attracting  and 
retaining  outstanding  persons  for 
top  positions  in  the  government, 
and  commenting  that  the  judiciary 
is  under  "even  more  extreme  pres- 
sures" than  the  other  branches, 
the  Commission  recommended 
salary  increases  at  pre-W/'//  levels 
averaging  50  percent  for  members 
of  the  judicial  branch. 

The  Commission's  salary  rec- 
ommendations are:  Chief  Jus- 
tice— $1  20,000;  Associate  Jus- 
tices—$1 1  5,000;  Judges  of  the 
Courts  of  Appeals,  Court  of  Claims, 
Court  of  Customs  and  Patent  Ap- 
pearand Court  of  Military  Appeals 
—$90,000;  Judges  of  the  District 
Courts,  Court  of  International 
Trade  and  Tax  Court — $85,000; 
full-time  Magistrates  and  Bank- 
ruptcy Judges  and  Trial  Judges  of 


Year  1 ,  resolution  of  that  issue  was 
straightforward.  The  nullification 
of  the  increases,  even  though 
coming  only  hours  after  judges 
had  been  entitled  to  them,  un- 
constitutionally "diminished"  the 
compensation  of  judges.  The  Court 
also  held  that  the  Compensation 
Clause  makes  no  exceptions  for 
across-the-board  reductions  such 
as  this  which  do  not  "discriminate" 
against  judges. 

With  regard  to  Years  2  and  3, 
the  question  was  when  does  a 
salary  increase  authorized  by  Con- 
gress under  a  statutory  formula 
"vest" — i.e.  become  irreversible 
under  the  Compensation  Clause? 
The  answer,  the  Court  ruled,  is 
when  the  increases  take  effect 
rather  than  when  the  formula  is 
enacted.  "[T]he  Compensation 
Clause  does  not  erect  an  absolute 
ban   on   all    legislation  that  con- 


the  Court  of  Claims— $75,000; 
part-time  Magistrates  and  Bank- 
ruptcy Judges — $37,500. 

In  addition  to  the  salary  in- 
creases, the  Commission  also 
recommended  that  Congress 
permit  annual  adjustments  to  top- 
level  salaries  to  go  into  effect  (they 
have  been  frozen  since  1  976);  that 
new  judges  receive  a  relocation 
allowance;  that  the  quadrennial 
review  system  be  changed  to  a 
biennial  system;  and  that  a  special 
commission  be  formed  to  study, 
inter  alia,  the  adequacy  of  judges' 
survivors'  benefits. 

It  is  now  incumbent  upon  Presi- 
dent Carter  to  submit  to  Congress 
his  recommendations — which  may 
differ  from  those  of  the  Commis- 
sion— in  his  budget  message  this 
month.  Within  60  days,  the  legis- 
lature must  then  make  a  record 
vote  approving  or  disapproving 
the  increases.  If  approved,  the 
adjustments  will  go  into  effect  in 
30  days,  unless  a  different  time  is 
specified  in  the  President's  recom- 
mendations. The  law  does  not 
specify  what  happens  if  the  recom- 
mendations are  not  approved,   lift 

ceivably  could  have  an  effect  on 
compensation  of  judges.  Rather, 
that  provision  embodies  a  clear 
rule  prohibiting  decreases  but 
allowing  increases.  .  .  ."The  Court 
therefore  found  it  was  permissable 
to  eliminate — before  October  1  — 
salary  increases  contemplated  but 
not  yet  implemented.  "[T]he  de- 
parture from  the  Adjustment  Act 
policy  in  no  sense  diminished  the 
compensation  Article  III  judges 
were  receiving;  it  refused  only  to 
apply  a  previously  enacted 
formula." 

The  action  in  Year  4,  as  in  Year 
1 ,  was  found  to  violate  the  Consti- 
tution. [The  Court  specifically 
found,  contrary  to  the  District 
Court  in  the  still-pending  case  of 
Foley  v.  Carter,  that  the  statute 
reducing  the  FY  1980  increases 
was  intended  to  apply  to  the 
judiciary.]  lift 


REPORT  from  p.  1 


•  Senate  passage  of  a  bill 
creating  a  State  Justice  Institute. 
The  bill,  which  has  the  support  of 
the  Conference  of  Chief  Justices, 
would  create  a  nonprofit  State 
Justice  Institute  to  improve  access 
to  and  the  administration  of  state 
courts,  which  currently  handle 
more  than  90  percent  of  all  litiga- 
tion in  the  United  States. 

•  Legislation  sponsored  by 
Senators  Thurmond  and  Heflin  to 
create  a  "Federal  Jurisdictional 
Review  and  Revision  Commis- 
sion." If  reintroduced  and  enacted 
into  law,  this  bill  would  establish  a 
commission  to  study  the  jurisdic- 
tion of  federal  and  state  courts  and 
to  report  to  the  President,  Con- 
gress and  the  judiciary. 

Update.  The  Chief  Justice  also 
referred  to  new  developments  in 
matters  of  continuing  interest: 

•  High  cost  of  litigation.  The 
Chief  Justice,  in  referring  as  he  has 
in  the  past  to  the  importance  of 
this  subject,  called  for  "the  ex- 
ploration for  better  procedures." 
He  reported  that  he  had  reac- 
tivated the  Judicial  Conference 
Committee  on  Appellate  Rules  "to 
consider,  among  other  problems, 
the  matter  of  the  courts  of  appeals, 
especially  in  the  printing  of  large 
records  of  trials."  Also  mentioned 
were  costs  incurred  through  abuse 
by  some  lawyers  of  the  discovery 
process,  and  he  commended  the 
American  Bar  Association  for 
taking  steps  to  implement  solu- 
tions to  the  problems,  which  are 
caused  by  unnecessary  discovery 
processes. 

•  Rulemaking.  The  Chief  Jus- 
tice in  his  1979  "State  of  the 
Judiciary"  report  suggested  that 
"the  time  has  come  to  take  an- 
other look  at  the  entire  rulemaking 
process."  The  Federal  Judicial 
Center  is  currently  studying  this 
subject  and  a  report  is  expected  to 
be  released  in  1  981 .  Chief  Justice 
Burger  in  his  1980  report  reit- 
erated that  rulemaking  procedures 
should  be  of  major  concern  and 
attention  at  state  levels  also,  and 


suggested  that  lessons  from  state 
procedures  may  guide  revision 
efforts  at  the  federal  level. 

The  Future.  As  a  look  forward, 
the  Chief  Justice  cautioned  that 
there  are  special  areas  which  still 
need  concentrated  and  immediate 
attention,  such  as: 

•    "Increasing    complexity    of 


CHIEF  DEPUTY  CLERK 
VACANCY  IN  CA-2 

The  United  States  Court  of 
Appeals  for  the  Second  Circuit 
has  obtained  authorization  for 
the  position  of  Chief  Deputy 
Clerk.  This  position  involves  the 
full  range  of  managerial  respon- 
sibilities for  operation  of  the 
court,  and  specificallyfor admin- 
istration of  the  office  of  the 
Clerk.  Depending  on  qualifica- 
tions, the  starting  salary  will  be 
JSP-15  (similar  to  GS-15),  cur- 
rently, $44,547. 

The  court  is  seeking  applica- 
tions from  senior  court  man- 
agers who  will  be  qualified  ulti- 
mately for  promotion  to  the  po- 
sition of  Clerk  of  the  Court.  Sub- 
stantial experience  in  court 
management  is  required,  pref- 
erably in  a  federal  court  clerk's 
office.  A  law  degree,  experience 
in  the  practice  of  law,  and  grad- 
uate training  in  judicial  admin- 
istration are  highly  desirable. 
Applicants  should  have  knowl- 
edge of  judicial  process  and  pro- 
cedures, the  ability  to  effec- 
tively supervise  subordinate 
staff,  the  ability  to  communicate 
clearly  and  concisely,  both 
orally  and  in  writing,  and  ex- 
ceptional judgment  in  analyzing 
complex  problems. 

The  court  is  an  affirmative 
action  employer  and  members 
of  minority  groups,  women  and 
the  handicapped  are  encour- 
aged to  apply. 

Applicants  should  send  a 
resume  by  January  30,  1 981  to: 

Steven  Flanders,  Circuit 
Executive 

1803  U.S.  Courthouse 

Foley  Square 

New  York,  N.Y.  10007 


cases  being  brought  to  the  federal 
courts"  and  the  "crucial  need  to 
better  understand  special  prob- 
lems created  by  protracted  cases." 
Reported  was  the  fact  that  during 
1  980  there  were  80  cases  tried  in 
the  U.S.  District  Courts  which 
lasted  30  days  or  more,  some 
running  many  months  and  even 
years  before  final  disposition. 
While  this  number  may  not  seem 
of  great  significance,  the  Chief 
Justice  pointed  out  that  even  one 
such  case  in  a  district  can  be  very 
disruptive  to  an  already  demand- 
ing calendar.  Steps  already  taken 
to  study  this  problem:  appoint- 
ment of  a  Judicial  Conference 
Subcommittee,  chaired  by  Judge 
Alvin  Rubin  (CA-5),  to  study  and 
recommend  better  procedures;  a 
parallel  study  by  the  Conference  of 
Chief  Justices  for  the  state  courts; 
plans  to  make  highly  experienced 
judges  available  when  protracted 
cases  invariably  call  for  special 
attention  and  skills;  and,  finally, 
the  production  of  films  to  present 
suggestions  for  effective  manage- 
ment of  protracted  litigation. 

•  Necessity  for  fundamental 
changes  in  our  criminal  justice 
system,  especially  in  the  correc- 
tions area.  The  Chief  Justice  cited 
as  an  example  of  this  need  the 
tragic  riot  last  year  at  the  New 
Mexico  penitentiary  when  33  lives 
were  lost  and  damage  was  esti- 
mated at  over  $60  million. 

•  Trial  advocacy  and  the  work 
of  the  Judicial  Conference  Imple- 
mentation Committee  on  Admis- 
sion of  Attorneys  to  Federal  Prac- 
tice. The  Chief  Justice  singled  this 
out  as  an  area  where  changes  are 
still  needed.  He  called  upon  the 
law  schools  to  make  available 
more  practical  training  such  as 
trial  practice  courses  and  more 
instructional  use  of  experienced 
and  able  lawyers  and  judges,  as 
recommended  by  the  ABA  Task 
Force  which  studied  and  reported 
on  this  subject. 

•  Judicial  education  for  state 
and  federal  judges.  The  Chief  Jus- 
tice urged  continued  and  ex- 
panded programs. 

See  REPORT,  p.  7 


FEDERAL  PROBATION  SYSTEM  ADOPTS 
RISK  PREDICTION  SCALE  80  (R.P.S.  80) 


The  Probation   Division  of  the 
Administrative  Office  of  the  United 
States    Courts    has    directed    the 
adoption  of  a  uniform  system  for 
the  initial  classification  of  all  in- 
coming federal  probationers.  This 
classification    permits    probation 
officers  to  assign  to  the  incoming 
federal  probationers  the  level  of 
supervision   most  appropriate  to 
their  risk  of  probation  violation. 
The  system  directed  by  the  Proba- 
tion Division  utilizes  the  Risk  Pre- 
diction Scale  80  (R.P.S.  80),  an 
actuarial    predictive    device    that 
/vas  chosen  from  among  four  de- 
vices after  extensive  study  by  the 
Research  Division  of  the  Federal 
Judicial  Center.  The  study  com- 
pared the   devices  to   determine 
vhich  of  the  four  would  yield  the 
nost  accurate   prediction   of  the 
isk  of  probation  violation  utilizing 
i  nationally  representative  sample 
if  1,620  cases.  It  found  that  R.P.S. 
tO,    a    modified    version    of    the 
lodel  used  in  the  District  of  the 
)istrict  of  Columbia  (U.S.  D.C.  75), 
ffered  the  best  combination  of 
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The  Supreme  Court.  The  Chief 
ustice  again  asked  Congress  to 
immediately  end  the  present 
landatory  jurisdiction  of  the 
upreme  Court  by  providing  that 
iview  of  all  cases  be  on  the  writ  of 
9rtiorari."  Also  a  repeated  re- 
uest:  "Congress  must  begin 
jrious  study  of  profound  struc- 
iral  changes  to  assist  the  Su- 
-eme  Court  in  the  handling  of  its 
scretionary  jurisdiction.  Con- 
ess  must  stop  adding  burdens  or 
must  create  an  additional  appel- 
te  court." 

The  Chief  Justice  concluded  his 
380  report  by  asking  for  the 
itablishment  of  a  commission, 
instituted  of  representatives  of 
three  branches  of  the  Govern- 
ent,  to  be  responsible  for  an 
propriate  observance  of  the 
)87  bicentennial  of  the  United 
ates  Constitution,    lift 


predictive  efficiency  and  ease  of 
use. 

Implementation  of  R.P.S.  80 
will  insure  that  the  same  pre- 
dictive device  is  used  forall  federal 
offenders  and,  as  accurately  as 
practicable,  insure  that  offenders 
who  require  supervision  services 
receive  priority  attention  from  the 
probation  system.  The  system  also 
insures  that  offenders  with  a  lower 
likelihood  of  probation  violation 
may  be  assigned  a  lower  level  of 
supervision. 

For  each   newly  received  pro- 
bation   or    deferred    prosecution 
case,    the    probation    officer   will 
complete    the    Risk    Predication 
Scale  to  determine  a  risk  score. 
This  score  is  determined  by  use  of 
a    form    that    assigns    numerical 
values   to   certain   factors   in   the 
offender's  background.  The  result 
will    be    used   to    determine   the 
initial  level  of  supervision — either 
high  (one  or  more  contacts  per 
month)  or  low  (one  to  three  con- 
tacts per  quarter).   Cases  of  low 
supervision  may  be  raised  to  the 
high   level   if  certain  exceptional 
circumstances,  such  as  the  use  of 
violence     by    the    offender,    are 
present. 

Systemwide  use  of  the  system 
was  first  contemplated  in  January 
1980,    when    the    Judicial    Con- 
ference Committee  on  the  Admin- 
istration   of    the    Probation    Sys- 
tem, which  had  originally  askedfor 
the  study,  endorsed  the  Center's 
recommendations  and  moved  to 
adopt  the  system  on  a  nationwide 
basis.  A  field  test  was  conducted 
in  five  districts,  and  after  review- 
ing the  results   of  that  test,  the 
Probation   Committee  at  its  July 
1980    meeting    approved    imple- 
mentation of  R.P.S.  80  as  part  of 
the    caseload    classification    sys- 
tem. The  Probation  Division  is  now 
in  the  process  of  advising  proba- 
tion     officers     of     that     imple- 
mentation. 

A  manual  for  the  use  of  R.P.S. 
80  has  been  prepared  for  use  by 
probation  officers  and  will  be 
distributed  shortly,  lift 
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The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  They  are 
listed  only  for  information  pur- 
poses, and  are  generally  not  avail- 
able from  the  Federal  Judicial 
Center. 

The  American  Jury — Vanishing 
or  Only  Shrinking?  Jim  R.  Car- 
rigan.  9  The  Brief  (ABA)  21-25+ 
(August  1980). 

Criminal  Procedure  in  England 
and  the  United  States:  Compari- 
sons in  Initiating  Prosecutions. 
Irving  R.  Kaufman.  49  Fordham  L 
Rev.  26-39  (1980). 

^  The  Finality  Rule:  A  Proposal  for 
Change.  Lawyers  Conference 
Committee  on  Federal  Courts  and 
the  Judiciary.  1  9  Judges'  J.  33-38 
(Fall  1980). 

How  to  Try  a  Jury  Case:  A 
Judge's  View.  Patrick  E.  Higgin- 
botham.  7  Litigation  8-11  (Fall 
1980). 

Proposed  Techniques  for 
Streamlining  Trial  of  Complex 
Antitrust  Cases:  Pro  &  Con.  Fred- 
erick B.  Lacey.  48  ABA  Antitrust 
LJ.  487-504  (1979). 

Some  Thoughts  on  Judicial 
Authority  to  Repair  Unconstitu- 
tional Legislation.  Ruth  Bader 
Ginsburg.  28  Clev.  St.  L  Rev.  301  - 
324  (1979). 

The  Trial  Judge's  Role.  William 
W.  Schwarzer.  9  The  Brief  (ABA) 
15-19+  (August  1980). 

When  Should  the  Lions  be  on 
the  Throne?  Reflections  on  Judi- 
cial Supremacy.  Joseph  T.  Sneed. 
21  Ariz.  L  Rev.  925-944  (1979). 

Why  Are  Things  Being  Done 
This  Way?  Dorothy  W.  Nelson.  1  9 
Judges'  J.  12-15+  (Fall  1980). 


calendar 

Jan.   20-23   Judicial   Conference 
Committees  on  Judicial  Ethics 
and  Codes  of  Conduct;  Singer 
Island,  FL 
Jan.  21-23  Workshop  for  Judges 
of  the  Ninth  Circuit;  San  Diego, 
CA 
Jan.     26     Judicial     Conference 
Committee     on     the     Judicial 
Branch;  Palm  Beach,  FL 
Jan.    26-27   Judicial   Conference 
Committee  on  Court  Adminis- 
tration; Singer  Island,  FL 
Jan.   26-27   Judicial   Conference 
Implementation  Committee  on 
Admission  of  Attorneys  to  Fed- 
eral Practice;  Singer  Island,  FL 
Jan.   26-27   Judicial   Conference 
Committee   on   Intercircuit  As- 
signments; Singer  Island,  FL 
Jan.   26-28  Seminar  for  Federal 
Public   Defenders;   San   Diego, 
CA 
Jan.  26-28  Workshop  for  Magis- 
trates' Staff;  Jacksonville,  FL 
Jan.    28-30  Judicial   Conference 
Committee   to    Implement   the 
Criminal  Justice  Act;  San  Diego, 
CA 
Jan.  28-30  Seminar  for  Assistant 
Federal  Public  Defenders;  San 
Diego,  CA 
Jan.    29-30  Judicial   Conference 
Committee  on  the  Administra- 
tion of  the  Federal  Magistrate 
System;  Singer  Island,  FL 


Jan.  29-30  Judicial  Conference 
Committee  on  the  Administra- 
tion of  the  Probation  System; 
Amelia  Island,  FL 

Jan.  29-30  Judicial  Conference 
Committee  on  the  Budget; 
Singer  Island,  FL 

Feb.  6  Judicial  Conference  Com- 
mittee on  the  Administration  of 
the  Bankruptcy  System;  Coro- 
nado,  CA 

Feb.  9-1  2  EEO  Coordinators  Work- 
shop; Wilmington,  DE 

Feb.  15-21  Seminarfor  Newly  Ap- 
pointed District  Judges;  Wash- 
ington, DC 

Feb.  1  8-20  Advanced  Seminar  for 
Full-time  Magistrates;  Reno,  NV 

Feb.  18-20  Advanced  Seminarfor 
Part-time  Magistrates;  Reno, 
NV 

Feb.  23-25  Workshop  for  Magi- 
strates' Staff;  Wilmington,   DE 

Mar.  2-5  EEO  Coordinators  Work- 
shop; Oklahoma  City,  OK 

Mar.  12-13  Judicial  Conference 
of  the  United  States;  Washing- 
ton, DC 

Mar.  12-13  Judicial  Conference 
Advisory  Committee  on  Bank- 
ruptcy Rules;  Philadelphia,  PA 

Mar.  16-18  EEO  Coordinators 
Workshop;  Cincinnati,  OH 

Mar.  1  8-20  Workshop  for  Judges 
of  the  Fourth  Circuit;  Williams- 
burg, VA 

Mar.  19-21  Seminar  for  Senior 
Staff  Attorneys;  New  Orleans, 
LA 
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FEBRUARY,  1981 


Year  Under  the  New  Code 

fERVIEW  WITH  BANKRUPTCY  JUDGE  LLOYD  D.  GEORGE 


DISTRICT  OF  COLUMBIA 
CIRCUIT  HAS  NEW  CHIEF 


bankruptcy  Judge  Lloyd  D. 
)rge  of  Nevada  has  been  in  the 
era/  court  system  for  a/most 
en  years,  having  received  his 
ointment  in  March  of  1974. 
B.S.  degree  was  from  Brigham 
ng  University  in  1955  and  his 
degree  was  awarded  by  the 
versify  of  California  in  1961. 
ge  George  has  been  a  member 
he  Board  of  the  Federal  Ju- 
si  Center  since  October  1, 
9. 

i  the  following  interview  Bank- 
cy  Judge  George  speaks  about 
changes  brought  about  by  the 
'  Bankruptcy  Code  of  1978, 
economic  factors  have  had  an 
set  on  bankruptcy  filings,  and 
state  judges  should  be  aware 
w  new  expanded  jurisdiction 
e  bankruptcy  courts  as  well  as 
ootential  for  removal. 

ie  Bankruptcy  Code  of  1978 
ime  effective  October  1, 
3.  Since  that  time,  bankruptcy 
js  have  increased  markedly: 
59.4  percent  in  the  twelve 
ths  ending  June  30,  1980.  Do 
attribute  any  of  this  increase 
ie  more  liberal  provisions  of 
new  Code?  What  effect  has 
downturn  in  business  condi- 
i  during  that  period  had  on 
is? 

jelieve  that  there  have  been 
s  primary  contributing  factors 
e  increase  in  bankruptcy  court 
is.  Economic  conditions  have 
s  very  significant  impact  upon 
filings.  This  factor  cannot  be 
restimated.  Consumer  debt 
isen  spectacularly  during  the 
few  years.  In  recent  years,  the 


On  January  14  Chief  Justice 
Burger  announced  the  designation 
of  Carl  McGowan  as  the  new  Chief 
Judge  of  the  United  States  Court  of 
Appeals  for  the  District  of 
Columbia  Circuit.  He  suc- 
ceeds Judge  J.  Skelly 
Wright,  who  reached  his 
seventieth  birthday  on 
this  date.  Judge  Wright 
will  continue  active  duty 
on  the  court  he  has  served 
since  April  16,  1962 
(almost  three  years  as 
Chief  Judge). 

In  announcing  the  designation, 
the  Chief  Justice  said,  "My  distin- 
guished colleague  and  friend,  Carl 
McGowan,  succeeds  another  dis- 
tinguished colleague  and  friend,  J. 

percentage  cost  of  servicing  thaJJflyflj^'flfVjftgltfrand  the  work  of  this 

debt,  in  terms  of  interest,  has  also 

increased  drastically.                        p£q   ^  o    j0Pj  See  McGOWAN,  p.  3 
Another  cause  of  the  recent  in-     ~. 

crease  in  Bankruptcy  Code  filings     ^  MP&flfoTENCING  FORMS 
is,  I  believe,  the  degree  to  which 

attorneys    now   advertise.    In    our 

district,   I   have  seen  much  more 

attorney   advertising    in   the   past 

year  or  so  than  was  ever  the  case 

before.   Much  of  this  advertising 

directly  relates  to  matters  of  broad 

public  interest,  such  as  bankruptcy 

and  divorce.  Clearly,  I  think  that 

most  of  this  advertising  must  now 

be  considered  ethical,  because  of 

its  role  in  informing  the  public  of  its 

legal  rights.  Nevertheless,  such  in- 
formation, I   believe,  has  been  a 

major  impetus  in  convincing  peo- 
ple that  the  bankruptcy  route  is  a 

legitimate  means  of  resolving  their 

debt  difficulties. 

Finally,    I   do   believe   that  the 

See  INTERVIEW,  p.  5 


ADDED  TO  BENCH  BOOK 

The  Federal  Judicial  Center 
last  month  mailed  out  a  new 
chapter  of  the  Bench  Book  for 
United  States  District  Court 
Judges  entitled  Model  Sen- 
tencing Forms.  The  70  pages  of 
new  text  comprise  the  21st  of 
the  44  chapters  which  Volume  1 
of  the  Bench  Book  will  contain 
upon  completion. 

Preparation  of  the  Bench 
Book  is  under  the  direction  of  a 
committee  of  experienced  dis- 
trict judges  who  have  served  on 
the  Center's  Board.  The  book 
has  been  distributed  to  all  dis- 
trict judges,  magistrates  and 
bankruptcy  judges. 


FURTHER  ACTION 

IN  SALARY  AND 

FINANCIAL  DISCLOSURE 

LITIGATION 

Shortly  after  announcing  its 
decision  in  the  federal  judges' 
salary  litigation  of  Will  v.  United 
States,  the  Supreme  Court  on  Jan- 
uary 12  dismissed  without  com- 
ment questions  certified  to  it  by  the 
D.C.  Circuit  in  the  case  of  Foley  v. 
Carter.  In  Will,  the  Court  in  effect 
answered  those  questions  by  hold- 
ing that  a  1  980  freeze  of  increases 
in  judicial  salaries  was  unconstitu- 
tionally imposed  after  judges  had 
become  entitled  to  the  adjust- 
ments. (The  Administrative  Office 
this  month  began  paying  judges  at 
the  new,  higher  level.) 

However,  several  issues  regard- 
ing the  salaries  of  non-Article  III 
personnel  remain  pending  in  the 
Foley  case.  In  particular,  it  must  be 
determined  whether  the  cancella- 
tion of  an  allegedly  vested  right  to 
the  increases  violates  the  obliga- 
tion of  contracts  and  due  process 
clauses  of  the  Constitution; 
whether  Congress,  in  reappropri- 
ating  funds  sufficient  to  pay  the 
adjustments,  effectively  rescinded 
the  earlier  freeze;  or  whether  the 
simple  expiration  of  the  1 980  fiscal 
year  terminated  the  legislation 
imposing  the  freeze. 

Financial  Disclosure.  Also  on 
January  12,  the  Supreme  Court 
denied  certiorari  in  Duplantier  v. 
United  States,  thereby  leaving 
intact  a  November  1979  decision 
of  the  Fifth  Circuit  which  upheld 
the  application  to  the  federal  judi- 
ciary of  the  Ethics  in  Government 
Act  of  1978.  Brought  as  a  class 
action  by  six  district  judges,  the 
suit  had  challenged  the  constitu- 
tionality of  the  Act's  requirements 
that  all  federal  judges  annually  file 
financial  disclosure  statements, 
which  are  available  for  public 
inspection.  The  Fifth  Circuit  con- 
cluded that  the  Act  did  not  violate 
the  doctrine  of  separation  of 
powers,  did  not  through  its  penalty 
provisions  diminish  the  compensa- 
tion of  judges,  and  did  not  improp- 
erly invade  judges'  right  to  privacy.l 


PRESIDENT  CARTER  SUBMITS  SALARY  RECOMMENDATIONS 


Reacting  to  the  findings  of  the 
Commission  on  Executive,  Legisla- 
tive and  Judicial  Salaries,  Presi- 
dent Carter  last  month  submitted 
to  Congress  his  recommendations 
for  quadrennial  adjustments  to  the 
salaries  of  top  government  offi- 
cials. He  recommended  that  the 
executive  and  legislative  branches 
be  given  the  approximately  16.8 
percent  increase  recently  received 
by  federal  judges  as  a  result  of  the 
decision  in  Will  v.  United  States, 
but  he  proposed  no  further  in- 
creases in  judicial  salaries. 

These  recommendations  are  not 
directly  subject  to  revision  by 
President  Reagan,  but  there  is  no 
prohibition  against  the  new  admin- 
istration making  recommendations 
of  its  own.  Congress  is  required  to 
make  a  record  vote  within  60  days 
approving  or  disapproving  of  all  or 
part  of  Mr.  Carter's  recommen- 
dations. 

Although  Mr.  Carter  indicated  he 
had  "no  doubt"  that  the  Commis- 
sion's recommended  40  percent 
increases  were  justified,  he  con- 
cluded    that     the     government's 


ALEXANDER  STEVAS  NEW 

CLERK  OF  THE 

SUPREME  COURT 

The  Chief  Justice  last  month 
announced  the  appointment  of 
Alexander  Stevas  as  the  Clerk  of 
the  Supreme  Court  of  the  United 
States.  The  Clerk,  the  Librarian,  the 
Marshal,  and  the  Reporter  of  Deci- 
sions are  appointed  by  the  Court 
and  bear  responsibility  for  pro- 
viding administrative  support  to 
the  Justices. 

Mr.  Stevas  will  be  the  seven- 
teenth person  to  occupy  the  office 
of  Clerk  of  Court  since  it  was  first 
created  in  February  1790.  He 
replaces  Michael  Rodak,  who 
retired  after  having  held  the  posi- 
tion since  1972. 

The  new  Clerk  is  a  native  of 
Pennsylvania  and  his  previous 
experience  includes  service  as 
Clerk  of  the  District  of  Columbia 


"leadership  in  fighting  inflation 
and  in  minimizing  the  overall  cost 
of  government"  required  smaller 
increases  at  this  time. 

He  did  recommend  that,  con- 
trary to  recent  experience,  the 
annual  cost  of  living  adjustments 
given  to  General  Schedule  em- 
ployees each  October  be  paid  as 
well  to  top  level  officials.  Waiting 
four  years  to  make  salary  adjust- 
ments in  a  time  of  rapid  inflation, 
he  said,  makes  the  needed  catch- 
up so  large  as  to  be  unacceptable 
to  the  public.  The  1982  budget 
proposed  by  Mr.  Carter  calls  for  a 
5.5  percent  increase  this  October. 
The  new  administration,  however, 
has  the  authority  to  revise  the 
budget  proposal. 

Mr.  Carter  also  urged  "that  Con- 
gress give  consideration  to  a  salary 
scale  for  judges  that  would  explic- 
itly recognize  the  public  impor- 
tance of  continuous  judicial  ser- 
vice; for  example,  by  an  annual  or 
periodic  increase  for  longevity  in 
addition  to  the  cost  of  living  adjust- 
ments that  are  made  from  time  to 
time."    lift 


Court  of  Appeals,  Deputy  Clerk  of 
the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit,  Assistant  District 
Attorney  in  the  District  of  Colum- 
bia, and  a  law  clerkship  with  the 
late  Judge  Alexander  Holtzoff.  In 
1  975  Mr.  Stevas  received  one  of 
President  Ford's  Management 
Improvement  Awards. 

The  new  Chief  Deputy  Clerk  of 
the  Supreme  Court  is  Francis  John 
Lorson,  who  holds  a  J.D.  Degree 
from  Catholic  University,  lift 
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HEARINGS  HELD  ON 

EQUAL  EMPLOYMENT  OPPORTUNITY 

IN  THE  FEDERAL  JUDICIARY 


On  November  1  9,  1  980  the  last 
a  series  of  96th  Congress  hear- 
is  was  held  before  the  House 
bcommittee  on  Civil  and  Consti- 
ional  Rights  on  the  subject  of 
jal  employment  opportunity  in 
i  federal  judiciary, 
rhe  Subcommittee's  first  hear- 
l   on  the   subject  was   held   in 
79  and  coincided  with  the  filing 
a  petition  calling  for  the  estab- 
lment  of  an  equal  employment 
Dortunity   plan   for  the   federal 
jrts.  The  petition  was  submitted 
the  Judicial  Conference  by  12 
al     organizations,     several     of 
ich    were    represented    at   the 
member  1  9  hearings. 
Subsequently,  the  Judicial  Con- 
>nce    at    its    September    1979 
eting  unanimously  endorsed — 
they  had  previously — the  con- 
it  of  equal  employment  oppor- 
ity  in  the  federal  courts  and  di- 
ted  that  a   "model   affirmative 
on  plan"  be  developed.  Such  a 
i  was  adopted   at  the   March 
JO  meeting  of  the  Judicial  Con- 
mce.  At  that  time,  the  Judicial 
iference  also  directed  that  each 
eral  court  adopt  a  plan — based 

the  model  plan — in  confor- 
ice  with  the  national  policy  of 
aiding  equal  employment  to  all 
sons  regardless  of  their  race, 
,  color,  national  origin,  religion, 

or  handicap. 
X  a  second  Subcommittee  hear- 


50WAN  from  p.  1 

ortant  Court  remains  in  strong 
ds." 

hief  Judge  McGowan,  a  grad- 
;  of  Columbia  University  Law 
ool,  first  came  to  the  District  of 
jmbia  Court  of  Appeals  in  1963 
n  appointee  of  President  John 
ennedy.  Judge  McGowan  will 
reach  his  seventieth  birthday 
:  May  and  must  then,  under  the 
idatory  age  limit,  relinquish  the 
f    judgeship.     |V| 


ing  on  May  30,   Chief  Judge  Elmo 
Hunter,    Chairman    of    the    Court 
Administration     Committee,     and 
William    E.    Foley   and   James    E. 
Macklin,  Jr.  of  the  Administrative 
Office  answered  questions  about 
the  plan  and  its  implementation. 
During  his  testimony  Judge  Hunter 
emphatically  stated  that  "Under  no 
circumstances  will   any  court  be 
permitted  to  compromise  qualifi- 
cation or  performance  standards  in 
order  to  achieve  a  superficial  com- 
pliance with  preordained  statisti- 
cal standards   ....   Substantive 
achievement  will  not  derive  from 
adherence  to  hollow  formulas.  It 
will  only  be   realized  when   indi- 
vidual people  are  employed  in  po- 
sitions and  promoted  because  they 
have      earned      the      promotion 
through  their  own  initiative  or  with 
the  help  of  specially  created  train- 
ing programs." 

The  November  1 9th  hearings  on 
the  adequacy  of  that  plan  included 
testimony  by  several  of  the  original 
petitioners  and  their  attorney, 
Daniel  Lewis,  as  well  as  that  of  Dr. 
Arthur  Flemming,  chairman  of  the 
U.S.  Commission  on  Civil  Rights 
and  Steve  Suitts,  the  director  of  the 
Southern  Regional  Council. 

The  testimony  was  consistent  in 
its  criticism  of  the  model  plan.  All 
of  the  witnesses  termed  the  plan 
vague  and  "more  exhortation  than 
direction."  All  criticized  the  plan 
for  having  no  specific  goals  or 
timetables  for  implementation  of 
affirmative  action  guidelines.  And 
all  criticized  the  plan  for  having  no 
enforcement  mechanism.  Several 
of  the  witnesses  stated  that  the 
vagueness  of  the  plan  revealed  a 
lack  of  commitment  on  the  part  of 
the  judiciary  in  hiring  persons  who 
would  make  the  judiciary  more 
representative  of  the  populations 
which  it  serves.  This  was  viewed  as 
ironic  in  light  of  the  courts'  role  in 
enforcing  compliance  with  civil 
rights  legislation  in  the  private 
sector. 

The  plan  was  also  criticized  for 


not   requiring   an   analysis   of  the 
current  make-up  of  the  judiciary  to 
identify  areas  where  minorities  and 
women  are  underutilized  and  for 
not  requiring  the  collection  of  data 
so  that  programs  could  be  moni- 
tored. In  addition,  Mr.  Lewis  tes- 
tified that  the  implementation  of 
affirmative  action  required  money 
and  that  no  specific  appropriations 
had  been  made  for  this  purpose. 
One    of   the    original    petitioners. 
Angel  Manzano,  of  the  Mexican- 
American  Legal  Defense  and  Edu- 
cational   Fund,    said    that    in    his 
opinion    the    requirement    that    a 
complaint  be  filed  within  15  days 
was    burdensome    and    unneces- 
sarily short.  He  also  indicated  that 
third  parties  should  be  permitted  to 
complain  of  discrimination  in  the 
system.  Mr.  Manzano  stated  that 
the  plan  contained  a  good  descrip- 
tion   of    how    non-discriminatory 
hiring  should  be  done,  but  that  it 
did  not  contain  specific  standards 
and    accountability   for  failure    to 
comply.    Judith    Lichtman    of   the 
Women's     Legal     Defense     Fund 
complained    that    the    plan    con- 
tained no  provisions  for  the  train- 
ing of  women  and  minorities  for 
upward  mobility. 

When  questioned  by  members 
of  the  subcommittee,  several  of  the 
witnesses  opined  that  although 
the  judicial  system  should  remain 
independent  from  congressional 
and  executive  pressures  and  direc- 
tion, non-discrimination  was  an 
important  enough  value  to  justify 
such  direction  if  the  courts  did  not 
act  independently.  In  addition, 
several  of  the  witnesses  indicated 
that  in  order  to  attract  qualified 
members  of  under-represented 
groups  it  was  necessary  to  estab- 
lish better  notice  procedures  for 
job  openings.  Several  suggested 
that  a  nationwide  screening  pro- 
cess or  nationwide  advertising 
should  be  established. 

The  federal  courts  are  required 
to  file  with  the  Administrative 
Office  their  first  annual  reports  on 
the  achievement  of  equal  employ- 
ment opportunity  objectives  by 
August  1.  More  than  half  of  the 
federal  courts  have  adopted  plans 
to  date,  lift 
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POST-FILING  PRISONER 

MEDIATION  PROJECTS 

STUDIED 

Two  prisoner  mediation  projects 
have  recently  been  instituted  that, 
unlike  other  mediation  programs, 
are  designed  to  resolve  complaints 
after  an  inmate  has  filed  a  civil 
rights  action  in  federal  court.  Both 
projects  are  funded  through  grants 
from  the  National  Institute  of 
Corrections. 

In  Maryland,  the  Prisoner  Media- 
tion Project  utilizes  the  mediation 
services  of  the  Center  for  Com- 
munity Justice  to  hear  complaints 
of  inmates  in  state  prisons.  Media- 
tion occurs  at  hearings  that  involve 
the  prisoner  and  his  attorney,  and 
representatives  of  the  state  Attor- 
ney General's  office  and  the  state 
Department  of  Corrections  Ser- 
vices. 

In  Connecticut,  the  Danbury 
Prisoner  Mediation  Project  utilizes 
the  services  of  the  National  Center 
for  Correctional  Mediation  to  re- 
solve disputes  of  prisoners  at  the 
Federal  Correctional  Institution  at 
Danbury.  In  this  project  mediation 
services  are  conducted  in  indi- 
vidual sessions  with  the  prisoner 
and  in  subsequent  meetings  with 
federal    corrections    officials.    No 


PROCEDURES  SUGGESTED 
FOR  CORRECTING  ERRORS 
IN  PRESENTENCE  REPORTS 


The  Parole  Commission  and  the 
Bureau  of  Prisons  are  stressing  the 
importance  of  insuring  that  errors 
found  in  reports  of  presentence 
investigations  are  corrected  before 
the  reports  leave  the  court. 
Because  both  agencies  use  the 
information  in  presentence  reports 
in  making  important  decisions 
such  as  security  level  selection  for 
inmates  and  parole  release  deter- 
minations, inaccuracies  could  lead 
the  agencies  into  significant  error. 

Erroneous  information  in  a  pre- 
sentence report  can  be  corrected 
either  by  having  the  Probation 
Office  correct  the  report  itself  or  by 


face-to-face  confrontation  be- 
tween the  prisoner  and  correc- 
tions officials  occurs. 

The  American  Bar  Association's 
Action  Commission  to  Reduce 
Court  Costs  and  Delay  is  studying 
both  projects  to  determine  their 
utilization,  effectiveness  to  resolve 
complaints,  effects  on  the  work- 
load of  the  courts  and  other  issues. 
A  progress  report  is  expected  in 
mid-1981.  flB 


The  new  United  States  Court  of  International  Trade  was  officially  inaugurated  at  a 
recent  ceremony  in  New  York  City.  Addressing  the  court  was  then-Attorney  General 
Benjamin  Civiletti.  On  the  bench  from  left  to  right:  Judge  Bernard  Newman;  Judge 
James  L.  Watson;  Judge  Scovel  Richardson;  Judge  Paul  P.  Rao;  Chief  Judge  Howard  T. 
Markey  (C.C.P.A.);  Chief  Judge  Edward  D.  Re;  Chief  Judge  Wilfred  Feinberg  (CA-2); 
Judge  Morgan  Ford;  Judge  Frederick  Landis;  Judge  Herbert  N.  Maletz;  and  Judge  Nils 
A   Boe. 


preparing  a  separate  communica- 
tion (such  as  an  AO  Form  235)  that 
will  go  into  the  offender's  file. 
Because  of  the  risk  that  someone 
will  read  the  report  without  having 
attention  called  to  a  separate  com- 
munication, the  best  practice  is  to 
require  either  that  the  report  be 
changed  or  that  a  page  showing 
the  correction  be  made  an  integral 
part  of  the  report. 

It  should  also  be  kept  in  mind 
that  remarks  made  in  open  court 
will  not  automatically  find  their 
way  into  the  offender's  file.  If  oral 
findings  are  made  with  regard  to 
the  accuracy  of  the  presentence 
report,  steps  should  be  taken  to 
have  them  transcribed  and  in- 
cluded in  the  file. 

In  some  cases  when  information 
in  a  presentence  report  is  chal- 
lenged, judges  conclude  that  sen- 
tencing can  proceed  without 
resolving  the  doubts  about  that 
particular  item  of  information.  It  is 
important  in  such  cases  that  the 
doubts  about  the  accuracy  of  the 
information  be  communicated. 
This  can  be  done  in  the  same 
manner  as  communicating  a  cor- 
rection. 


FEDERAL  PRACTICE 
COMMITTEES  FORMED 

Chief  Judge  Donald  P.  Lay  has 
formed  Federal  Practice  Commit- 
tees in  each  of  the  districts  within 
the  Eighth  Circuit.  The  purpose  of 
these  committees  is  to  study  and 
recommend  improvements  in  prac- 
tice and  procedure  in  the  federal 
courts  throughout  the  Circuit. 

One  goal  of  the  committees  will 
be  to  provide  forums  to  maintain  a 
high  level  of  competency  of  all 
attorneys  practicing  in  the  federal 
courts,  and  to  this  end  the  commit- 
tee members  will  work  closely  with 
law  schools  and  bar  associations 
to  co-sponsor  continuing  legal 
education  seminars. 

Also  encompassed  within  the 
orbit  of  the  committees'  tasks  will 
be  input  into  the  organization  and 
conduct  of  the  annual  Eighth  Cir- 
cuit Judicial  Conference,  lift 
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promulgation  of  the  new  Code  has 
resulted  in  part  in  the  recent  in- 
crease   in    bankruptcy   filings.    In 
particular,    the    large    amount    of 
information    which    accompanied 
the    implementation    of  the    new 
Code  undoubtedly  made  attorneys 
more  aware  of  this  option  and  of  its 
uses.   On  the  other  hand,   many 
attorneys  may  have  only  become 
convinced  from  such  information 
that    bankruptcy    under   the    new 
Code  was  far  too  complex  to  be  an 
attractive  immediate  alternative  in 
solving   their  clients'   debt   prob- 
lems. Some  districts  actually  saw  a 
deluge  of  bankruptcy  filings  during 
the  weeks  just  before  the  imple- 
mentation of  the  new  Code,  un- 
doubtedly   in     response    to    the 
uneasiness    of    attorneys    toward 
this  new  statutory  device.  It  would 
be  pure  speculation,  however,  for 
me  to  attempt  an  assessment  of 
the  percentage  of  filings  directly 
attributable  to  this,  or  any  other, 
factor.  Nevertheless,  without  any 
question  in  my  mind,  the  present 
state  of  the  economy  is  a  much 
more    important    cause    for    the 
ncreased  use  of  bankruptcy  than 
Jre  the  new  protections  provided 
debtors  under  the  1978  Code. 

The  new  Code,  which  com- 
)ines  Chapters  X,  XI,  and  XII  into 
he  new  Chapter  11  and  elimi- 
lates  the  summary  vs.  plenary 
urisdiction  concept,  was  de- 
signed to  avoid  "procedural"  liti- 
lation  as  to  which  chapter  was 
he  proper  one  under  which  to  file, 
"here  is  some  concern,  however, 
hat  the  language  of  Section 
471(b)  of  amended  28  U.S.C., 
vhich  broadens  the  jurisdiction  of 
he  bankruptcy  court  to  include 
my  proceedings  in  or  "related  to" 
ankruptcy  cases,  is  ambiguous 
nd  could  result  in  equally  burden- 
ome  litigation  concerning  the 
ourt's  jurisdiction.  Has  this  been 
our  experience? 

That  has  not  yet  been  a  problem, 
s  far  as  I  am  concerned.  I  doubt 
lat  such  ambiguities  will  ever 
reate  so  great  a  burden  as  was  the 
ase  in  determining  matters  of 
-immary  and  plenary  jurisdiction 


under  the  old  Act.  The  language  is, 
as  you  indicate,  very  broad  and  it 
includes,  without  any  question, 
much  more  than  was  included 
under  the  earlier  Act.  As  time 
passes,  judicial  determinations 
will  perhaps  suggest  some  param- 
eters for  that  language.  Whether  a 
problem  will  eventually  result  in 
the  definition  of  such  parameters 

"Without  any  question  in  my 
mind,  the  present  state  of  the 
economy  is  a  much  more  im- 
portant cause  for  the  in- 
creased use  of  bankruptcy 
than  are  the  new  protections 
provided  debtors  under  the 
1978  Code." 


shall  depend,  I  believe,  upon  the 
way  in  which  bankruptcy  judges 
handle  their  new  jurisdiction.  If 
they  are  prudent  and  pursue  mat- 
ters with  some  degree  of  caution,  I 
am  not  sure  that  this  question  will 
trouble  them  greatly. 

The  new  Code  permits  cases 
pending  in  most  other  forums  to 
be  removed  to  the  bankruptcy 
court  for  further  proceedings. 
How  has  this  process  worked? 
Has  it  been  abused  to  cause  delay 
or  hardship  to  the  parties? 

At  this  point,  at  least,  I  have 
encountered  no  problems  in  this 
area.  With  respect  to  the  removal 
provisions,  Congress  again  wisely 
provided  the  bankruptcy  court  with 
a  method  of  abstaining  from  hear- 
ing matters  which  could  best  be 
entertained  elsewhere.  In  this  re- 
gard, 28  U.S.C.  §  1478(b)  provides 
as  follows: 

"The  court  to  which  such 
claim  or  cause  of  action  is 
removed  may  remand  such 
claim  or  cause  of  action  on 
any  equitable  ground.  An 
order  under  this  subsection 
remanding  a  claim  or  cause  of 
action,  or  a  decision  not  so 
remanding,  is  not  reviewable 
by  appeal  or  otherwise." 

Again,  I  believe  that  much  is  going 


to  depend  upon  the  sound  judg- 
ment of  the  bankruptcy  courts. 

I  might  mention,  in  this  regard, 
an    experience    that    invited    my 
doing   something  which   may  be 
wise  for  many  bankruptcy  judges  to 
consider.    I    recently   spoke   to   a 
group  of  state  and  federal  judges  in 
California    and    I    addressed    the 
questions  of  bankruptcy  jurisdic- 
tion   and    removal.    The    federal 
judges  were  much  more  aware  of 
these  matters  than  were  the  state 
judges.  The  state  judges,  in  part 
because  of  their  busy  schedules, 
had  not  been  able  to  look  into  the 
new  Bankruptcy  Code  and  to  know 
the  details  of  that  statute.  Every 
single  one  of  them  seemed  very 
surprised  when  I  spoke  about  the 
expanded  jurisdiction  and  the  po- 
tential for  removal.  They  received 
my  observation  well,  but  because 
of  the  surprise  which  had  regis- 
tered in  their  faces,  I  felt  that  it 
would  be  prudent  for  me,  when  I 
returned  to  Nevada,  to  contact  the 
chief  judge  of  our  local  state  trial 
court  and  meet  with  all  of  the  local 
state  judges  in  order  to  explain  to 
them  my  view  on  these  subjects. 
At  this  point,  removal  has  not 
been  a  problem  and,  with  proper 
sensitivity  to  principles  of  comity,  I 
believe  that  we  can  preclude  the 
occurrence   of   many   unfortunate 
conflicts.   Nevertheless,  to  some 
extent  we  have  been  spared  such 
problems  because  of  the  lack  of 
awareness  of  counsel  to  this  de- 
vice. Once  again,  only  the  future 
will  tell  if  this  is  going  to  represent 
a  major  problem  in  the  handling  of 
bankruptcy  cases  and  their  related 
proceedings.  Still,  I  think  that  we 
can  take  some  action  now  to  pre- 
vent it  from  being  a  difficulty  or,  at 
least,  to  make  the  removal  pro- 
cedure  more   palatable  to  those 
who  are  involved. 

While  full  implementation  of 
the  new  Code  will  not  occur  until 
March  31,  1984,  the  expanded 
jurisdiction  available  under  the 
Code  was  effective  as  of  October 
1,  1979.  Suddenly,  sitting  bank- 
ruptcy judges   are   being   called 
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upon  to  resolve  controversies 
which  may  include  real  estate, 
commercial  law,  domestic  rela- 
tions, taxation,  partnership  and 
corporate  law.  Has  this  resulted  in 
any  problems?  What  steps  did  the 
bankruptcy  judges  take  to  prepare 
themselves  for  these  new  re- 
sponsibilities? 

Strangely  enough,  the  differ- 
ence is  not  as  significant  as  many 
might  suppose.  Even  under  the  old 
Act,  bankruptcy  judges  were  ad- 
dressing most  of  the  topics  men- 
tioned in  your  question.  They  were 
doing  so,  for  example,  in  adjudi- 
cating the  allowability  of  claims.  In 
this  regard,  it  was  recognized  that 
in  practical  terms  the  summary/ 
plenary  limitation  was  not  realistic 
in  some  cases,  and  that  any  resort 
to  other  courts  to  resolve  such 
matters  would  create  problems  in 
the  administration  of  bankruptcy 
estates.  Therefore,  a  number  of 
procedures  evolved  with  which  to 
bring  questions  such  as  this  before 
the  bankruptcy  court. 

For  example,  if,  in  a  summary/ 
plenary  question,  there  had  been 
no  timely  objection  made  as  to 
summary  jurisdiction,  the  court 
presumed  that  a  waiver  of  the  right 
to  demand  plenary  jurisdiction  had 
occurred.  The  court  could  then  deal 
with  the  legal  question  which  had 
been  raised.  If  a  proof  of  claim  were 
filed  by  an  alleged  creditor  of  a 
bankrupt,  the  bankruptcy  court  was 
then  allowed  to  address  certain 
otherwise  plenary  questions  which 
were  also  raised. 

Often,  the  bankruptcy  courts 
would  have  to  address  the  merits  of 
each  cause  of  action  before  it  could 
ascertain  whether  or  not  it  had 
summary  jurisdiction  with  respect 
to  the  matter.  This  represented  a 
troublesome  area  of  litigation  and 
wasted  much  judicial  time,  if  the 
eventual  finding  of  the  court  was 
that  it  lacked  jurisdiction  to  hear 
the  matter  in  the  first  place.  Never- 
theless, bankruptcy  judges  were 
given  a  taste  of  some  of  the  areas  of 
substantial  law  which  they  are  now 
free  to  address  underthe  expanded 


jurisdiction  provided  by  the  new 
Code. 

Still,  the  bankruptcy  courts  will 
undoubtedly  receive  a  greater 
spectrum  of  cases  than  was  pre- 
viously possible.  In  order  to  pre- 
pare themselves  for  such  a  result, 
the  bankruptcy  judges  have  for 
some  time  been  working  together 
to  educate  themselves.  Neverthe- 
less, the  primary  work  in  this 
regard  has  been  done  by  the  Fed- 
eral Judicial  Center.  The  Center,  in 
my  opinion,  has  done  a  remarkable 
job  in  preparing  the  bankruptcy 
courts  and  their  personnel  to  meet 


Still,  with  the  newness  of  the  Code, 
it  would  be  unwise  to  assume  that 
there  won't  be  more  jury  trials  in 
the  future.  It  would  surprise  many 
to  know  that  there  was  some  use  of 
juries  under  the  old  Act.  Under  the 
Act,  questions  of  insolvency  in 
involuntary  cases  could  be  tried 
before  a  jury,  as  well  as  certain 
other  limited  questions.  The  jury 
questions  to  be  asked  now  are,  of 
course,  much  broader. 

Here,  again,  the  previously- 
mentioned  seminar  by  the  Federal 
Judicial  Center  has  given  us  some 
insight  into  problems  arising  injury 


"Congress  has  done  a  good  job.  As  I  see  problems  arise  under 
the  Code,  I  am  usually  amazed  to  discover  that  there  is  an 
answer  somewhere  in  the  language  of  that  statute. 


the  new  problems  created  by  their 
expanded  jurisdiction.  For  ex- 
ample, immediately  upon  the  pas- 
sage of  the  Code,  Ken  Crawford 
[Director  of  Division  of  Continuing 
Education  and  Training]  wondered 
about  the  problems  which  we 
might  have  with  jury  trials.  There- 
fore, in  orderto  meet  this  need,  Mr. 
Crawford,  with  the  assistance  of 
Judge  Campbell,  put  together  a 
seminar  on  jury  trials  which  was 
taken  throughout  the  country.  It 
involved  a  number  of  federal 
judges  who  did  an  outstanding  job 
in  preparing  us  for  difficulties  re- 
lating to  jury  trials,  discovery, 
settlements,  and  a  myriad  of  other 
troubling  areas  we  could  never 
have  otherwise  anticipated.  Even 
now,  new  seminars  are  being  con- 
ducted to  address  our  current 
problems. 

As  I  talk  to  judges  throughout 
the  country,  they  have  been  de- 
lighted and  impressed  with  the 
thoughtful  and  dedicated  teaching 
programs  that  have  been  prepared 
by  the  Center. 

Bankruptcy  judges  now  may 
conduct  jury  trials.  Have  many 
jury  trials  been  requested?  Has 
this  caused  any  special  problems? 

Oddly  enough,  not  many  jury 
trials  have  been  requested  in  my 
court.  I  have  tried  only  one  in  the 
last  year.  This  surprises  me  a  bit. 


trials.  Locally,  also — and  I  am  sure 
that  this  is  the  case  throughout  the 
country — the  federal  district 
judges  have  been  a  tremendous 
help.  Here  in  Nevada  the  district 
judges  have  been  willing  to  give  us 
the  benefit  of  their  experiences  and 
to  loan  us  a  clerk  for  a  few  hours  to 
assist  us  in  the  initial  jury  selection 
process.  They  have  also  made  us 
privy  to  checklists  which  they  use 
in  conducting  jury  trials.  This 
proved  to  be  of  incalculable  value 
when  I  conducted  my  first  jury  trial 
under  the  Code  last  December. 

Still,  as  I  said  earlier,  we  are  not 
being  inundated  with  jury  trial 
requests  at  this  time.  There  have 
been  a  few  in  each  of  the  districts 
in  the  country,  but  not  so  many  as 
to  pose  a  substantial  difficulty  for 
the  judges  and  personnel  involved. 

The  new  Code  prohibits  a  bank- 
ruptcy judge  from  attending  the 
first  meeting  of  creditors.  Do  you 
think  that  this  provision  is  bene- 
ficial for  the  resolution  of  cases? 

This  was  a  very  important  matter 
to  a  number  of  practitioners.  They 
were  concerned  about  the  bank- 
ruptcy judge  getting  so  involved  in 
a  particular  case  that  he  or  she,  in 
effect,  became  a  "rooter"  for  the 
estate.  I  would  hope  thatthis  didn't 
really  happen  in  many  cases,  but 
it  might  have  happened  enough  to 
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be  troubling  to  litigants.  I  think  that 
the  change  does  provide  for  a  more 
objective  resolution  of  cases  and  it 
will  help,  I  think,  to  reach  the  ideal 
level   of  objectivity  for  all   bank- 
ruptcy judges.  In  this,  I  believe  that 
it  is  a  good  provision.  And,  if  the 
litigants    feel    better    about    this 
system,   I   think  that  it  is  worth 
whatever  it  costs  in  terms  of  the 
judge  not  being  able  to  so  clearly 
follow    the    supervision    of    each 
estate.  Of  course,  it  is  intended  that 
to  some  degree  the  trustees  will 
now  provide  that  supervision. 

I  would  have  to  say  that,  gen- 
erally speaking,  this  change  should 
be  beneficial  to  the  bankruptcy 
process. 

The  new  Code  provides  several 
methods  of  appeal:  to  the  district 
court;  to  a  three-judge  panel,  if 
one  has  been  appointed  by  the 
circuit  council;  or,  with  the 
consent  of  the  parties,  directly  to 
the  circuit  court  of  appeals.  How 
many  panels  have  been  appointed 
to  your  knowledge?  Has  this  new 
appellate  structure  resulted  in 
nore  or  fewer  requests  for  review 
than  occurred  under  the  old  Act? 

To  my  knowledge,  only  two  cir- 
cuits have  utilized  the  new  appel- 
ate panel  process,  the  First  and 
he  Ninth  Circuits.  The  First  Circuit, 
)f  course,  is  much  smaller  and  it  is 
>eing  used  throughout  the  entire 
:ircuit. 

In  the  Ninth  Circuit,  the  circuit 
ouncil  chose  to  pick  a  pilot  area  in 
vhich  to  implement  the  panels. 
Ve  began  to  utilize  the  system  on 
)ecember  1,  1979  in  the  Central 
>istrict  of  California — the  largest 
istrict  in  the  circuit— and  in  the 
Hstrict  of  Arizona.  Five  judges 
/ere  selected  to  serve  on  the  initial 
anels.  It  has  been  an  extremely 
iteresting  process,  and  has  re- 
ently  been  expanded  to  include  all 
f  the  districts  of  California  and  our 
wn  District  of  Nevada. 

I  think  that  in  most  cases  the 
istrict  judges  are  happy  to  be 
Sieved  of  the  responsibility  of 
earing  appeals  from  the  bank- 
iptcy  courts.  And,  in  the  Ninth 
ircuit,  as  I  am  sure  in  the  First 


Circuit,  the  judges  involved  have 
taken  the  duty  most  seriously. 
Furthermore,  we  have  had  some 
extremely  interesting  cases  to 
review. 

The  panels  system  is  new  and 
exciting  and,  to  a  degree,  quite 
unique.  Its  utilization,  I  believe, 
may  result  in  a  number  of  innova- 
tive procedures.  Time  alone  will 
tell  whether  it  represents  a  better 
or  a  worse  method  for  handling 
bankruptcy  appeals. 

Overall,  do  you  think  that  the 
new  Code  has  been  effective?  Has 
it  accomplished  what  it  was 
designed  to  accomplish — to 
make  proceedings  relating  to 
bankruptcies  more  efficient  and 
complete  and  to  expedite  the 
resolution  of  bankruptcy  actions? 


My  assessment  of  the  Code  is 
that  the  bankruptcy  procedure  has 
properly  been  "liberalized"— if  you 
want  to  use  that  term — with 
respect  to  consumer  debtors.  But 
in  most  areas  in  which  such  liber- 
alization has  occurred,  it  comes 
because  of  past  abuses.  I  would 
think  that  most  would  not  be  of- 
fended by  attempts  to  put  an  end 
to  such  abuses,  some  of  which  tie 
people  to  unfair,  inescapable  fi- 
nancial obligations. 

On  the  other  hand,  other  sec- 
tions of  the  new  Code  have  pro- 
vided   creditors    with     important 
advantages  over  the  old  Act.   In 
particular,   the   handling   of  auto- 
matic   stays    in    bankruptcy    was 
often  unduly  slow  under  the  old 
Act.  Now,  exacting  time  limitations 
are   placed   upon  the   bankruptcy 
courts  in  resolving  such  matters. 
Once  a  request  is  made  to  lift  an 
automatic  stay  in  bankruptcy,  the 
court    must    make    a    preliminary 
decision  on  the  matter  within  30 
days  after  the  date  of  the  filing  of 
the  request.  The  judge  then  has  an 
additional    30   days    in   which   to 
make  a  final  determination.  And, 
the  judge's  decision  must  be  made 
upon  carefully  delineated  factors. 
This  gives  creditors  both  speedy 


action  on  their  requests  and  some 
degree  of  predictability  as  to  when 
they  will  be  able  to  reach  their 
security.  Other  time  limitations  are 
placed  upon  the  bankruptcy  courts 
and  upon  debtors  in  the  filing  and 
confirmation  of  plans  of  arrange- 
ment under  Chapter  1 1 . 

The  comments  which  I  have 
received  from  persons  in  the  busi- 
ness community  have  generally 
been  reasonably  favorable  as  to 
this  new  approach.  Some  are  even 
recommending  that  their  people 
file  under  the  Code,  so  as  to  pro- 
vide a  more  workable  method  for 
resolving  debt  collection  diffi- 
culties. 

Again,  time  alone  will  reveal  the 
strengths  and  weaknesses  of  this 
new  system.  In  legislation  as  broad 
and  sweeping  as  the  new  Bank- 
ruptcy Code,  there  is  going  to  have 
to  be  some  adjusting  done  by  all 
concerned.  The  comments  which  I 
receive  from   judges    range   from 
those  who  believe  that  the  passage 
of  the  new  Code  came  at  a  provi- 
dential time  in  the  nation's  eco- 
nomic history,  to  those  who  are  a 
little    unhappy   with    the   system. 
Some  believe  that  the  new  Chapter 
1 1  is  a  little  more  complex  than  it 
needs  to  be.  Others  believe  that 
the  new  Chapter  13  should  have 
included  provisions  for  small  cor- 
porate businesses. 

Still,  Congress  has  done  a  good 
job  and  the  balance  arrived  at  is 
quite  adequate.  It  took  seven  to 
eight  years  for  them  to  work  out 
this  legislation  and  its  intricacy  is 
evidence   of  that  care.  As   I   see 
problems  arise  under  the  Code,  I 
am  usually  amazed  to  discover  that 
there  is  an  answer  somewhere  in 
the  language  of  that  statute.  It  is 
apparent    that    some    very    good 
minds  were  at  work  in  its  creation. 
As  in  all  such  legislation,  there  are 
some    compromises    which    will 
please  no  one.  Congress  should, 
nevertheless,  be  complimented  for 
their   work    in    the    drafting    and 
passage   of  the   new   Bankruptcy 
Code.  I  hope  that  Congress  is  not 
stampeded    into    making    unwar- 
ranted changes  without  allowing 
adequate  time  to  test  the  Code  in 
actual  operation.  lYl 
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calendar 

Feb.  15-21  Seminar  for  Newly 
Appointed  District  Judges; 
Washington,  DC 

Feb.  1  7-20  Orientation  Seminarfor 
Full-time  Magistrates;  Reno,  NV 

Feb.  1  7-20  Orientation  Seminarfor 
Part-time  Magistrates;  Reno,  NV 

Feb.  1  8-20  Advanced  Seminarfor 
Full-time  Magistrates;  Reno,  NV 

Feb.  1  8-20  Advanced  Seminar  for 
Part-time  Magistrates;  Reno,  NV 

Feb.  23-25  Workshop  for  Magis- 
trates' Staff;  Wilmington,  DE 

Feb.  23-27  Orientation  Seminarfor 
U.S.  Probation  Officers;  Wash- 
ington, DC 

Mar.  2-4  EEO  Coordinators  Work- 
shop; Oklahoma  City,  OK 

Mar.  9-1 1  Advanced  Seminar  for 
U.S.  Probation  Officers;  Tampa, 
FL 

Mar.  1  2-1 3  Judicial  Conference  of 
the  United  States;  Washington, 
DC 

Mar.  12-13  Judicial  Conference 
Advisory  Committee  on  Bank- 
ruptcy Rules;  Philadelphia,  PA 

Mar.  16-18  EEO  Coordinators 
Workshop;  Cincinnati,  OH 
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RECESS  APPOINTMENT 

Walter    M.     Heen,    U.S.    District 

Judge,  D.  HI,  Dec.  31 
NOMINATION  WITHDRAWN 

Walter    M.     Heen,     U.S.     District 

Judge,  D.  HI,  Jan.  21 
ELEVATION 

Carl  McGowan,  Chief  Judge,  CA- 

DC,  Jan.  14 
RESIGNATION 

William  H.  Mulligan,  U.S.  Circuit 

Judge,  CA-2,  effective  Apr.  1 
DEATH 

M.  C.  Matthes,  U.S.  Circuit  Judge, 
CA-8,  Nov.  30 


Mar.  18-20  Workshop  for  Judges 
of  the  Fourth  Circuit;  Williams- 
burg, VA 

Mar.  19-21  Seminar  for  Senior 
Staff  Attorneys;  New  Orleans,  LA 

Mar.  23-25  Workshop  for  Magis- 
trates' Staff;  Sacramento,  CA 

Mar.  23-25  Management  Seminar 
for  Chief  Probation  Clerks; 
Washington,  DC 

Mar.  25-27  Conference  of  Metro- 
politan District  Chief  Judges; 
Orlando  (Winter  Park),  FL 

Mar.  30-Apr.  1  EEO  Coordinators 
Workshop;  Sacramento,  CA 


FIFTH  CIRCUIT  ACCEPTING 
APPLICATIONS  FOR 
CIRCUIT  EXECUTIVE 

Position:  Circuit  Executive. 
Salary  up  to  $50,1 12  per  year, 
commensurate  with  education 
and  experience.  Certification  by 
the  Board  of  Certification,  pur- 
suant to  statute  (28  U.S.C. 
§ 332(f)),  is  a  prerequisite  to 
appointment.  However,  the 
Court  encourages  applications 
from  all  qualified  individuals, 
whether  or  not  they  are  cur- 
rently on  the  certified  list. 

Responsibilities:  Under  direc- 
tion of  the  Court  and  pertinent 
statutes  and  rules,  the  Circuit 
Executive  performs  a  broad 
range  of  tasks  related  to  the 
business  of  the  circuit,  includ- 
ing relationships  with  the  cir- 
cuit, district,  and  bankruptcy 
courts,  and  the  judicial  council 
of  the  circuit. 

Qualifications:  Proven  manage- 
ment and  administrative  skills. 
Undergraduate  degree  in  man- 
agement or  related  field  with 
experience  in  judicial  adminis- 
tration. Advanced  graduate 
and/or  legal  training  desirable. 

To  Apply:  Send  resume  to 
Thomas  H.  Reese,  Room  109, 
600  Camp  Street,  New  Orleans, 
Louisiana  70130,  by  no  later 
than  March  6,  1981. 
Equal  Opportunity  Employer. 
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NEW  JUDICIAL  LEADERSHIP 
IN  FIFTH  CIRCUIT 

On  January  29th,  James  P.  Cole- 
nan  of  Mississippi,  then  Chief 
Judge  of  the  Fifth,  announced  he 
vould  take  "retirement  as  Chief 
ludge  effective  .  .  .  February  2, 
981 ."  Judge  Coleman  added  that 
le  would  retain  his  seat  on  the 
^ourt  for  a  while  and  that  he  had 
>een  eligible  to  retire  since  last 
kugust  but  had  delayed  "because 
he  legislation  to  divide  the  Fifth 
:ircuit  did  not  clear  the  Congress 
ntil  just  before  the  presidential 
lection." 

Judge  John  C.  Godbold,  as  the 
ctive  judge  with  greatest  senior- 
y,  was  designated  by  the  Chief 
ustice  as  the  new  Chief  in  the 
ifth,  effective  February  2,  1981 
;ee28U.S.C.  §45(c)).  As  a  mem- 
er  of  the  Judicial  Conference  of 
ie  United  States,  Chief  Judge 
odbold  is  now  ineligible  to  serve 
See  FIFTH  CIRCUIT,  p.  9 


lief  Justice  Speaks  on  Crime  in  America 


INTERVIEW  WITH  CHIEF  JUSTICE  ROBERT  SHERAN 
CHAIRMAN  OF  THE  CONFERENCE  OF  CHIEF  JUSTICES 

Robert  J.  Sheran  has  been  the 
Chief  Justice  of  the  Supreme  Court 
of  Minnesota  since  his  appoint- 
ment in  1 973.  Although  notable  for 
his  work  on  that  court,  his  com- 
ments are  of  special  interest  be- 
cause he  is  Chairman  of  the  Con- 
ference of  Chief  Justices  of  the 
United  States.    This   body,    com- 
posed of  the  chief  judicial  officers 
in  each  state,   works  for  the  im- 
provement of  the  state  court  sys- 
tems and  acts  as  an  advocate  for 
the  state  judiciaries  at  the  national 
level.    Chief  Justice  Sheran   was 
formerly  chairman  of  the  Confer- 
ence's    Committee    on    Federal 
State  Relations,  and  he  has  fre- 
quently testified  before  Congress, 
often  on  jurisdictional  issues  such 
as  the  abolition  of  diversity  juris- 
diction. 

Previously  a  special  agent  for 
the  Federal  Bureau  of  Investiga- 


ABA  HOUSE  OF  DELEGATES  ACTION 
ON  FEDERAL  COURT  ISSUES 


For  the  twelfth  year  the  Chief 
JStice   addressed   the  American 
ar   Association    to    discuss    the 
Jministration    of  justice    in   this 
)untry.  This  year's  address,  de- 
'ered    last    month    at    Houston, 
cused  on  crime. 
The  transcript  of  the  Chief  Jus- 
:e's  remarks  is  available  in  the 
formation  Service  Office  at  the 
(deral  Judicial  Center. 
Also,  the  Association's  House  of 
legates  met  and  adopted  several 
solutions  related  to  federal  court 
atters,  including: 


•    Grand  Jury  Principles.  The 

resolution  reads  in  part:  "No  attor- 
ney, his  agent  or  employee,  shall 
be  questioned  by  the  grand  jury 
concerning  matters  he  had  learned 
in  the  legitimate  investigation, 
preparation  or  representation  of  his 
client's  cause  or  be  subpoenaed  to 
produce  before  the  grand  jury  pri- 
vate notes,  memoranda,  and  the 
like  constituting  his  professional 
work  product."  Anothersubsection 
of  this  resolution  reads:  "The  grand 
jury  should  be  provided  separate 
See  ABA,  p.  8 


tion,  a  member  of  the  Minnesota 
House  of  Representatives,  a  prac- 
ticing attorney  and  Associate 
Justice  of  the  Minnesota  Supreme 
Court,  Chief  Justice  Sheran  brings 
to  his  work  a  national  perspective, 
one  concerned  not  only  with  issues 
between  state  and  federal  courts 
but  also  between  states,  Congress 
and  the  executive  branch. 

One  of  the  programs  being  de- 
veloped by  the  Conference  of 
Chief  Justices  is  aimed  at  re- 
ducing delay  in  the  state  courts, 
and  the  Conference  has  asked  the 
Chief  Justice  in  each  of  the  states 
to  design  a  special  program  to 
bring  about  less  delay  in  process- 
ing cases  to  finality.  Has  any 
progress  been  made  on  this  pro- 
gram? 

Preliminary  progress  has  been 
made  in  this  effort.  We  are  in  the 
process  of  organizing,  on  a  re- 
gional basis,  conferences  of  trial 
judges,  appellate  judges  and  state 
See  INTERVIEW,  p.  4 
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7979  DISTRICT  COURT  TIME  STUDY  RELEASED 


The  Federal  Judicial  Center  has 
recently  published  The  1979  Dis- 
trict Court  Time  Study,  by  Steven 
Flanders.  This  report  was  under- 
taken at  the  request  of  the  Sub- 
committee on  Judicial  Statistics  of 
the  Judicial  Conference  of  the 
United  States,  and  is  intended  to 
aid  the  subcommittee  and  the 
Judicial  Conference  in  determining 
the  need  for  additional  judgeships. 

"Case  weights"  measure  the 
comparative  judicial  time  required 
to  dispose  of  different  types  of 
cases.  In  the  most  recent  survey, 
for  example,  antitrust  cases  were 
found  to  have  a  weight  of  5.3499, 
as  compared  to  patent  cases  with  a 
weight  of  2.9971,  indicating  that 


C.C.P.A.  CONFERENCE  SET 
FOR  APRIL  10TH 

For  the  eighth  year  the  Court  of 
Customs  and  Patent  Appeals  will 
hold  a  spring  conference  in  Wash- 
ington on  April  10.  The  Confer- 
ence will  include  the  judges  of  the 
C.C.P.A.  and  the  UTS.  Court  of  Inter- 
national  Trade,  and  members  of 
the  Patent  and  Trademark  Boards 
and  the  International  Trade  Com- 
mission. Officials  of  Treasury, 
Justice  and  the  Customs  Service 
have  also  been  invited,  as  have 
members  of  the  bar. 

The  program,  to  be  held  at  the 
Sheraton-Washington  Hotel,  will 
include  an  annual  report  by  Chief 
Judge  Howard  T.  Markey;  a  lun- 
cheon address  by  Senator  Strom 
Thurmond  (Chairman  of  the  Senate 
Judiciary  Committee);  a  review  of 
CCPA  Patent,  Trademark  and  Inter- 
national Trade  Commission  devel- 
opments in  the  law;  and  panel  dis- 
cussions. Chief  Judge  Edward  D. 
Re  of  the  U.S.  Court  of  Interna- 
tional Trade  will  deliverthe  closing 
address  at  the  International  Trade 
session. 

There  will  be  a  special  session  of 
the  CCPA  to  admit  new  members  to 
the  bar  of  that  court  at  9:45  a.m. 
April  10.  Candidates  for  admission 
should  contact  the  Clerk's  Office  at 
202-633-6550  for  applications 
and  information.  |)ft 


antitrust  cases  took  nearly  twice  as 
much  judicial  time  as  did  patent 
cases.  The  "case  weights"  are 
used  to  construct  a  "weighted 
caseload"  for  each  district  court. 
Weighted  caseloads  provide  a 
more  accurate  picture  of  workload 
than  do  raw  filings,  and  are  one 
element  in  the  process  of  deter- 
mining which  courts  should  re- 
ceive additional  judgeships  and  in 
supporting  such  requests  before 
Congress. 

With  the  guidance  of  the  sub- 
committee, the  Center  designed 
the  survey  to  produce  uniform 
national  weights  for  both  civil  and 
criminal  cases.  The  case  weights 
had  not  been  revised  since  a  1  969- 
70  time  study.  For  a  twelve-week 
period  in  1  979,  ninety-nine  federal 
district  judges,  selected  at  random, 
maintained  logs  showing  how 
much  time  they  spent  on  their 
various  cases.  The  Center  then 
analyzed  these  records  according 
to  case  types  and  worked  with  the 
Statistics  Subcommittee  and  the 
Administrative  Office  to  develop 
the  case  weights.  The  report 
describes  the  survey  in  detail  and 
summarizes  its  results  and  appli- 
cations. 

The  survey  data  also  illuminate 
some  related  and  important  ques- 
tions: How  much  judicial  time  is 
consumed  by  the  various  alterna- 
tive bases  of  jurisdiction?  What  is 
the  impact  of  protracted  cases  on 
the  judiciary?  What  have  been  the 
changes  over  time  in  the  relative 
difficulty  of  the  various  case  types 
and  bases  of  jurisdiction? 

The  author  of  the  report,  Steven 
Flanders,  was  appointed  Circuit 
Executive  for  the  Second  Circuit 
last  year.  He  undertook  this  study 
prior  to  that  appointment,  when  he 
was  a  Project  Director  in  the  Re- 
search Division  of  the  Center. 

The  report  is  a  part  of  the  sub- 
committee's sustained  study  of  the 
demands  on  judicial  resources 
arising  from  litigation  commenced 
in  federal  district  courts.  While  this 
report  reflects  the  most  recent  data 
available,  the  subcommittee  and 
the  Center  recognize  that  changes 


in  the  nature  of  litigation  and  in 
case  management  processes  re- 
quire continuing  study  and  refine- 
ment of  devices  for  measuring  both 
the  demands  placed  on  the  judi- 
ciary and  the  available  resources 
for  meeting  that  demand. 

Copies  of  the  report  are  available 
from  the  Center's  Information  Ser- 
vices Office,  1520  H  Street,  N.W., 
Washington,  D.C.  20005,  202/FTS 
633-6365.  Including  a  self- 
addressed,  gummed  label  (which 
need  not  be  franked)  with  the 
request  will  expedite  shipment.  M 


CIRCUIT  EXECUTIVE  BOARD 
TO  MEET 

The  Board  of  Certification  for 
Circuit  Executives  of  the  United 
States  Court  of  Appeals  will  inter- 
view applicants  in  Washington, 
D.C.  on  March  13  and  in  Chicago 
on  April  30. 

The  circuit  executive  is  a  senior 
administrative  position  in  the 
United  States  judicial  system, 
created  by  Congress  to  improve 
judicial  administration  in  the  fed- 
eral courts.  Individuals  who  wishto 
serve  as  circuit  executives  must  be 
certified  as  qualified  by  the  statu- 
torily created  Board  of  Certifica- 
tion. While  certification  is  a  pre- 
requisite for  appointment  as  circuit 
executive,  certification  does  not 
assure  employment.  The  standards 
for  certification  are  set  forth  in  45 
Federal  Register  78,193  (Novem- 
ber 25,  1980).  For  further  informa- 
tion about  the  circuit  executive 
positions  and  application  proce- 
dures, write:  Board  of  Certification, 
Federal  Judicial  Center,  1 520  H 
Street,  N.W.,  Washington,  D.C. 
20005.  IVI 
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JUDGMENT  IN  WILL  III  ENTERED:  SALARIES  OF 
OTHER  SENIOR  PERSONNEL  TO  BE  RAISED 


Federal  judges  and  other  senior 
judicial  branch  employees  will 
soon  be  receiving  salary  increases 
and  in  some  cases  damage  awards 
for  past  salaries  withheld.  This 
action  is  the  combined  result  of  the 
issuance  of  a  judgment  in  litiga- 
tion concerning  judges'  salaries  as 
well  as  administrative  decisions 
made  by  the  Administrative  Office 
of  the  United  States  Courts. 

Salary  Litigation.  District  Judge 
Stanley  J.  Roszkowski  on  January 
28  entered  judgment  in  favor  of 
the  plaintiffs   in   Will  III,    a  class 
action  contesting  the  freeze  of  a 
9.1 1  percent  pay  increase  for  fed- 
eral  judges    in   fiscal    year   1981 
(Will  v.   United  States,   No.  80  C 
6692).  The  judgment  was  based 
upon  the  government's  admission 
that  the  legislation  imposing  the 
freeze  came  unconstitutionally  late 
under  the  Supreme  Court's  deci- 
sion in  Will  I  and  Will  II  (see  The 
Third  Branch,  January  1980,  p.  1). 
Judge      Roszkowski      held     that 
judges  appointed  before  October 
1 , 1  980  (the  beginning  of  FY  1  981 ) 
were  entitled  to  the  adjustment. 
[The  Court  reserved  any  findings  as 
to  the  rights  of  judges  appointed 
on  or  after  October  1 ,  1  980.] 

The  ruling  will  not  increase  the 
salaries      currently      being      paid 
judges,  because  the  Administrative 
Office  in  January  made  the  admin- 
istrative decision,  based  upon  the 
Supreme  Court's  Will  ruling,  to  pay 
the    new    salaries    prospectively. 
Judge    Roszkowski's    order    did, 
however,    call    for   the    award    of 
damages  for  the  period  October  1 , 
1  980  to  December  31 ,  1  980  in  the 
approximate  amounts  of  $1 ,400  to 
District  Judges;  $1,475  to  Circuit 
Judges;     $1,850     to     Associate 
Justices;  and  $1,925  to  the  Chief 
Justice.  It  was  further  directed  that 
the   Administrative    Office    deter- 
mine the  sums  needed  to  be  paid 
as   increased   employer  contribu- 
tions to  life  insurance  premiums 
and  to  the  Judicial  Survivors  Annu- 
ity System. 

Non-Article   III   Personnel.   On 
February  9,  Administrative  Office 


Director  William  E.  Foley  informed 
senior  non-Article  III  personnel  in 
the  judicial  branch,  including  bank- 
ruptcy judges  and  magistrates,  that 
he  would  commence  the  payment 
of  salary  increases  ranging  from 
5.5  to  7.02  percent. 

First,  Director  Foley  indicated 
that,  retroactive  to  October  1, 
1980,  the  salaries  of  full-time 
bankruptcy  judges  will  be  in- 
creased 7.02  percent  from 
$50,000  to  $53,500.  The  salaries 
of  part-time  bankruptcy  judges  will 
be  adjusted  as  well. 

Mr.  Foley  explained  that  bank- 
ruptcy judges  had  been  denied  an 
otherwise  applicable  7.02  percent 
increase  for  FY  1  980  because  of  a 
legislative  freeze  of  the  salaries  of 
senior  government   officials   (P.L 
96-86,  signed  October  12,  1979). 
Although  the  Administrative  Office 
was  of  the  opinion  that  bankruptcy 
judges  "could  in  no  rational  basis 
be  deemed  to  be  included  in  the 
pay    freeze     language,"    the    in- 
creases were  withheld  for  fear  of 
working  a  forfeiture  under  a  provi- 
sion in  the  legislation  which  stated 
that     acceptance     of     a     smaller 
adjustment  (5.5  percent)  would  be 
"in  lieu  of"  entitlement  to  a  higher 
amount.  Since  the  pay  freeze  and 
forfeiture     provision     have     now 
expired  with  the  end  of  the  1980 
fiscal     year,     the     Administrative 
Office  is  of  the  opinion  that  the 
7.02  percent  increase  can  be  paid 
for    FY    1981,    which    began    on 
October  1,  1980.  The  entitlement 
of  bankruptcy  judges  to  a  salary 
increase  for  FY  1  980  is  still  before 
the  Court  of  Appeals  for  the  D.C. 
Circuit    in    the    case    of  Foley   v. 
Carter.  [In  that  case,  the  court  en 
banc    on     its    initiative    recently 
ordered  all  parties  to  set  forth  their 
"positions"  in  light  of  the  Supreme 
Court's  Will  decision.] 

The  salary  of  U.S.  magistrates 
will  also  be  increased  by  7.02 
percent  retroactive  to  October  1, 
1980.  The  Judicial  Conference,' 
which  is  empowered  by  statute  to 
set  the  salary  of  magistrates, 
equalized  the  pay  levels  of  magis- 
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dicial appointments,  legisla- 
tion, and  other  matters  of  in- 
terest in  the  field  of  federal 
judicial  administration. 


trates  and  bankruptcy  judges  at  its 
September  1  979  and  March  1  980 
meetings.  Director  Foley  has  there- 
fore proceeded  to  give  magistrates 
the  same  adjustments  given  to 
bankruptcy  judges.  As  before, 
adjustments  for  FY  1  980  will  have 
to  await  the  final  judgment  in  Foley 
v.  Carter. 

Finally,  other  senior  non-Article 
Ml  judicial  branch  personnel  will  be 
receiving  a  5.5  percent  increase 
retroactive   to    October   1,    1980. 
Public  Law  96-86  reduced  a  12.9 
percent  adjustment  for  these  per- 
sonnel to  5.5  percent.  Because  the 
waiver  provision  of  that  law  clearly 
could  apply  if  the  smaller  amount 
were  accepted,  the  Administrative 
Office  paid  no  adjustments  in  FY 
1980.  Since  that  fiscal  year  (and 
the  pay  freeze  legislation  and  for- 
feiture provision)  has  now  termi- 
nated, and  since  it  was  clear  that 
Congress  intended  at  least  a  5.5 
percent  adjustment,  Director  Foley 
is  proceeding  to  pay  that  increase 
retroactive  to  the  beginning  of  FY 
1981    (October  1,   1980).   He  ex- 
plained that  salary  rates  for  both  FY 
1  980  and  1  981  may  be  subject  to 
further  adjustments  as  the  result  of 
a  decision  in  Foley  v.  Carter. 

Director  Foley  stated  that  all  of 
the  adjustments  in  salaries  are 
likely  to  appear  in  pay  checks 
issued  this  month,  ilfi 
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court  administrators.  Both  state 
and  local  level  officials  will  par- 
ticipate in  exchanging  experiences 
relevant  to  the  problem  of  moving 
litigation  through  the  state  court 
systems  with  greater  dispatch.  So 
the  answer  to  your  question  is  yes, 
we  are  making  preparations  for  a 
dialog,  which  I  am  sure  will  be 
fruitful  and  I  expect  that  within  the 


the  number  of  undecided  cases  in 
the  New  York  metropolitan  area 
has  been  reduced  by  over  25  per- 
cent. That  is  a  significant  per- 
centage in  a  major  state  and  in  a 
metropolitan  area  where  dispute 
resolution  has  posed  a  significant 
problem. 

Does  the  Conference  of  Chief 
Justices  have  some  other  special 
programs  that  are  being  urged? 


"The  federal  judiciary  is  and  should  be  a  judicial  system  of 
limited  jurisdiction,  dealing  with  specific  identifiable 
problems  that  can  be  handled  more  efficiently  at  the  federal 
level. " _^ __ 


next  year  we  will  be  holding  those 
meetings  in  all  regions  of  the 
country.  I  anticipate  much  good 
from  that  dialog  in  that  we  will 
learn  from  the  experiences  of  other 
states  how  to  improve  our  own 
techniques  for  monitoring  the 
progress  of  decision-making. 

Have  several  of  the  states  al- 
ready submitted  their  plans? 

Not  in  a  formal  way,  but  as 
Chairman  of  the  Conference  of 
Chief  Justices,  I  have  been  kept 
informed  as  to  what  progress  is 
being  made.  The  most  significant 
example  perhaps  is  New  York  state 
where,  under  the  leadership  of 
Chief  Justice  Lawrence  Cooke, 
judges  from  upstate  areas  have 
been  assigned  on  a  short  term 
basis  to  the  metropolitan  New  York 
area  where  about  80  percent  of  the 
difficulty  in  case  lag  is  occurring.  It 
appears  that  within  less  than  a  year 


I  would  say  that  the  things  that 
we    are    emphasizing    during   the 
current  year  would  be  these.  In  the 
first  place,  we  are  urging  the  adop- 
tion of  the  State  Justice  Institute 
Act.  This   is   a   bill   in  which  the 
Conference   has   a  very   keen   in- 
terest. The  motivation  for  it  is  that 
in  recent  years  the  burdens  of  state 
courts  have  been  increased  greatly 
by  actions — executive,  legislative 
and  judicial — taken  at  the  federal 
level.  For  example,  decisions  of  the 
United  States  Supreme  Court  mak- 
ing the  Bill  of  Rights  binding  on  the 
states  in  the  trial  of  criminal  cases 
have  added  to  the  complexities  of 
the  trial  of  criminal  cases  in  state 
courts.  In  addition,  actions  of  the 
Congress   in   adopting   legislation 
which        requires        enforcement 
through  state  court  systems  have 
added  significantly  to  state  case- 
loads. A  similar  effect  results  from 
executive  branch  determinations, 


such  as  the  requirements  that 
parentage  be  established  as  a  pre- 
condition to  aid  to  dependent 
children. 

These  things  have  all  combined 
to  add  significantly  to  the  workload 
of  state  court  systems.  That  being 
the  case,  the  judgment  is  that  the 
federal  government  should  re- 
spond by  giving  some  measure  of 
support  to  efforts  to  improve  state 
judicial  systems  so  that  they  can 
handle  their  caseload  more  effec- 
tively. 

The  most  important  feature  of 
the  bill,  perhaps,  is  the  creation  of  a 
separate  entity  to  make  the  needed 
funding  determinations  on  the  fed- 
eral level.  This  entity,  which  would 
have   a    board   appointed    by  the 
President  with  the  approval  of  the 
Senate,  would  be  made  up  of  rep- 
resentatives of  state  court  systems 
and,  most  significantly,  by  repre- 
sentatives of  those   parts  of  the 
state  court  systems  responsible  for 
the  administration  of  state  courts. 
This  body  is  important,  we  believe, 
because  programs  for  the  improve- 
ment of  state  judicial  systems  can 
be  more  effectively  instituted  if  the 
federal  contribution  to  the  effort  is 
funnelled  to  state  court  systems 
through  an  entity,  the  policies  of 
which  are  determined  by  the  repre- 
sentatives of  those  same  systems. 
During  the  last  session  of  Con- 
gress the  State  Justice  Institute 
Act  was   introduced   in   both  the 
Senate  and  the  House.  It  passed 
easily  in  the  Senate  and  received 
favorable  consideration  in  a  sub- 
committee of  the  Judiciary  Com- 
mittee  of  the   House — and  there 
were  indications  of  strong  biparti- 
san  support   on   the   part   of  the 
membership     of    the     House     in 
general. 

In  addition  to  our  support  for  the 
State  Justice  Institute  Act,  the 
Conference  of  Chief  Justices  will 
during  the  current  year  involve  it- 
self in  major  studies  of  such  issues 
as  the  allocation  of  jurisdiction 
between  state  and  federal  courts; 
the  development  of  guidelines  to 
improve  and  make  more  uniform 
the  process  of  sentencing;  meth- 
See  INTERVIEW,  p.  5 
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odology    of    dealing    with    small 
claims  at  acceptable  costs;  meth- 
ods by  which  the  public  can  be 
better  informed  as  to  the  function 
of  the  judiciary,  particularly  in  the 
state  court  systems,  and  the  ration- 
ale  underlying   the  state   dispute 
resolution  processes.  Our  impres- 
sion is  that  the  public  is  not  at  all 
well  informed  as  to  the  nature  of 
the  dispute  resolution  processes  or 
the  reason  forthe  limitations  which 
exist  with  respect  to  them.  Finally, 
to  return  to  the  point  mentioned  at 
the    outset,    we    are    involved    in 
efforts  to  ascertain  the  amount  of 
time    it    takes    to    move    a    case 
through  a  state  court  system,  the 
places  where  avoidable  delays  are 
occurring,  and  methods  by  which 
those  delays  can  be  eliminated. 

Last  summer  you  addressed  the 
Minnesota  State- Federal  Judicial 
Council.  Is  Minnesota  doing  any- 
thing special  that  other  councils 
might  emulate  to  their  advantage? 

Well,  at  the  outset  I  think  that 
the  concept  is  an  excellent  one. 
Many  good  things  come  from  such 
councils  if  they  are  properly  orga- 
nized. I  would  say  that  if  there  is 
anything  that  is  the  key  to  making 
those  councils  successful,  it  is  to 
lay  the  groundwork  at  the  begin- 
ning through  the  chief  judge  of  the 
federal  court  in  that  district  and  his 
colleagues  on  the  one  hand,  and 
the  chief  justice  of  the  state  court 
and  his  colleagues  on  the  other. 
That  way  the  council  can  be  con- 
ducted with  a  common  feeling  of 
cordiality  and  the  common  desire 
to  make  the  system  function  ef- 
fectively. 

This  past  summer  the  state- 
federal  judicial  council  in  Minne- 
sota met  for  a  two  day  period  at 
Brainerd  with  all  the  federal 
judges,  all  the  members  of  the 
Minnesota  Supreme  Court,  and  a 
number  of  our  trial  court  judges  in 
attendance.  In  addition  to  simply 
enjoying  one  another's  company, 
we  dealt  with  a  number  of  serious 
issues,  including  certification  of 
state  court  questions,  and  we 
reached  a  general  consensus  as  to 


how  we  would  deal  with  problems 
of  that  kind  in  the  future. 

We  also  discussed  the  possibili- 
ties of  mediation  in  dealing  with 
inmates    of    correctional    institu- 
tions,   whether  federal    or  state; 
responsibilities  of  both  federal  and 
state  judges  who  observe  unpro- 
fessional conduct  occurring  in  the 
courtroom;    the    reaction    of   the 
federal  courts  to  disciplinary  pro- 
ceedings brought  against  lawyers 
in  state  courts;  and  the  response  of 
our  state    board    of   professional 
responsibility  to  situations  called 
to  its  attention  by  federal  judges. 
In  addition  we  had  an  excellent 
discussion  by  Judge  Melvin  Peter- 
son,   who    is    the    Judge    of   the 
Probate      Court      of      Hennepin 
County,   on   current   litigation   in- 
volving   the    constitutionality    of 
procedures    followed    in    mental 
commitment  proceedings  in  Min- 
nesota. Those  were  the  general 
subjects  that  were  discussed  both 
formally  and  informally.  I  am  quite 
satisfied  that  everybody  who  at- 
tended felt  that  it  was  time  well 
spent. 

Do  you  have  a  statute  in  Min- 
nesota that  authorizes  certifica- 
tion of  state  questions? 

We  have  a  statute  that  autho- 
rizes us  to  deal  with  certified  ques- 
tions, although  my  impression  is 
that  state  courts  have  inherent 
authority  if  they  are  disposed  to 
use  it  and  if  their  structure  and 
time  constraints  permit  it. 

You  have  in  the  past  said  that 
you  felt  diversity  jurisdiction  in 
the  federal  courts  should  be 
abolished;  that  the  state  courts 
could,  in  fact,  absorb  this  work 
without  undue  burdens  being 
imposed  upon  them.  Do  you  still 
feel  this  way,  and  what  are  your 
answers  to  the  larger  states 
where  the  objections  have  been 
the  keenest? 

My  opinion  that  diversity  juris- 
diction should  reside  exclusively 
in  the  state  courts  remains  the 
same.  In  my  judgment,  every  logi- 
cal and  theoretical  consideration 
supports    this    resolution    of   the 


problem  of  jurisdiction  allocation, 
although    I    must    concede    that 
there  is  a  practical  problem  which 
needs     resolution     before     state 
court  systems  could  take  over  diver- 
sity jurisdiction  cases  throughout 
the  country.  The  problem  is  that  in 
several    large    urban    centers   the 
state  court  systems  are  so  over- 
burdened with  state  litigation  that 
they  might  find  it  extremely  diffi- 
cult if  not  impossible  to  take  on  an 
additional  caseload.  Another  as- 
pect of  that  same  practical  prob- 
lem is  that  the  number  of  diversity 
cases  is  greater  in  proportion  to 
the  population  in  these  same  large 
metropolitan  areas  than  it  is  gen- 
erally. The  question,  then,  is  how 
do   you   deal   with   that   practical 
problem.  The  answer,  I  think,  is 
that  you  deal  with  it  by  strenuous 
efforts  to  alleviate  congestion  in 
the  state  courts,  which  is  some- 
thing that  ought  to  be  done  any- 
how, and  which  is  imperative  not 
only  in  the  state  interest  but  in  the 
federal  interest  as  well. 

The  illustration  that  comes  im- 
mediately to  mind,  which  I  have 
mentioned  before,  is  the  situation 
in  New  York.  Programs  have  been 
instituted  which  deal  specifically 
with  the  problem  of  congestion  in 
the  large  metropolitan  areas,  and  if 
more  of  those  programs  can  be  in- 
stituted,   if  they  can   be  guided, 
above    all    else,    if   they    can    be 
funded,that  problem  is  resolvable. 
That  ties  in  with  my  enthusiasm 
for  the  concept  of  the  State  Justice 
Institute  Act  because,  were  such 
an  act  to  be  passed,  one  of  the  first 
problems  that  the  Institute  would 
deal  with  is  the  problem  of  con- 
gestion in  these  large  metropoli- 
tan areas.  One  of  the  first  things  it 
should  do,  in  my  judgment,  is  to 
make    available    the    kind    of   re- 
sources that  would  be  needed  to 
make  those  calendars  current,  an 
objective      which       should       be 
achieved    regardless    of   what    is 
done  with  diversity  cases. 

Once  that  objective  is  accom- 
plished, the  final  concern  against 
giving    diversity    cases    to    state 
courts  dissolves.  Although  diver- 
See  INTERVIEW,  p.  6 
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sity  cases  constitute  something  in 
excess  of  25  percent  of  the  civil 
caseload  of  the  federal  courts,  the 
number  of  judges  in  the  state 
systems  is  so  much  greater  than 
the  number  of  judges  in  the  federal 
system  that  that  caseload  could  be 
absorbed  by  the  state  court  sys- 
tems, once  their  dockets  are  cur- 
rent, without  any  significant  dif- 
ficulty. 

The  other  principal  reason  di- 
versity cases  should  be  handled  in 
state  courts  is  that  those  cases 
involve  precisely  the  kind  of  prob- 
lems that  state  courts,  since  Erie 
R.R.  v.  Tompkins,  are  dealing  with 
every  day  and  resolving  in  terms  of 
state  law,  not  federal  law.  That 
being  so,  a  reasonable  allocation 
of  responsibility  between  state 
and  federal  courts  would  strongly 
suggest  if  not  impel  the  movement 
in  this  direction. 

Last  June,  in  a  speech  before 
the  American  Law  Institute,  Chief 
Justice  Burger  said,  "There  are 
signs  that  state  and  federal 
dockets  are  becoming  more  and 
more  alike  and  that  the  federal 
system  seems  to  be  on  its  way  to 
a  de  facto  merger  with  the  state 
court  system.  There  are  risks  that 
this  trend  will  undermine  ac- 
cepted principles  of  federalism." 
Do  you  share  this  concern? 

I  do  share  that  concern.  It  is  a 
concern    that    has    attracted    the 
attention  of  many  people,  not  only 
in  the  judiciary  but  in  the  legis- 
lative branches  of  government  as 
well.  Senator  Strom  Thurmond,  for 
example,    has    introduced    in   the 
Senate  a  bill  calling  for  a  specific 
study  of  this  problem.  The  princi- 
ple of  federalism  that  I  believe  is 
significant   is   that   governmental 
authority  should  be  exercised  so 
far   as    possible    by   that   unit   of 
government  closest  to  the  people 
affected  by  its  exercise.  This  prin- 
ciple acknowledges  that  in  a  coun- 
try like  the  United  States,  with  a 
population  that  moves  about  free- 
ly, and  with  people  who  share  so 
many  ideals,  traditions,  and  com- 
mon modes  of  thought  that  there 


must  be  national  standards  to 
which  all  of  the  people  adhere.  But 
the  process  by  which  the  judiciary 
absorbs  these  standards  should  be 
one  which  so  far  as  possible  is 
managed  through  courts  which  are 
linked  as  closely  to  the  people 
affected  by  their  operation  as  pos- 
sible. That  is  why  the  state  courts 
have  always  been  considered  the 
courts  of  general  jurisdiction  in  our 
federal  system.  And  that  is  why 
more  than  90  percent  of  the  cases 
and  controversies  which  arise  in 
this  country  are  resolved  in  state 
courts.  In  terms  of  volume,  state 
courts  are — and  in  my  judgment 
should  continue  to  be — a  major 
part  of  the  integrated  judicial 
system  of  the  country. 

This  is  not  in  any  way  to  dis- 
parage the  great  importance  of  the 
federal  judicial  system.  But  the 
federal  judiciary  is  and  should  be  a 
judicial  system  of  limited  jurisdic- 
tion, dealing  with  specific  identifi- 
able problems  that  can  be  handled 
more  effectively  at  the  federal 
level. 

In  the  years  ahead,  it  seems  to 
me,  we  can  expect  thatthroughout 
the  country  the  rules  of  law  that 
will  be  applied,  whether  in  federal 
or  in  state  courts,  will  increasingly 
become  more  uniform  because  as 
communication  increases — radio, 
television,  etc. — people's  thinking 
and  attitudes  become  more  uni- 
form. And  uniformity  also  comes 
about  because  the  decisions  of  the 
United  States  Supreme  Court, 
which  are  the  final  authority  in 
construing  the  federal  Constitu- 
tion and  federal  laws,  become  not 
only  accepted  but  implemented  by 
state  courts.  Uniformity  also  exists 
in  the  sense  that  state  legislatures 
adopt  uniform  laws  dealing  with 
matters  that  have  multistate  im- 
pact— child  custody,  for  example, 
marriage  dissolution,  things  of  that 
kind. 

While  standards  become  uni- 
form, the  implementation  of  those 
standards  through  the  court  sys- 
tem should  so  far  as  possible  and 
feasible  be  primarily  through  state 
courts.  Because  if  the  distinction 
between  federal  courts  and  state 


courts  is  altogether  dissolved, 
neglected  or  overlooked,  we  may 
arrive  at  a  situation  where  there  is 
such  a  separation  between  the 
people  who  are  affected  by  the 
operation  of  the  courts  on  the  one 
hand,  and  the  courts  themselves 
on  the  other,  that  the  kind  of 
voluntary  acceptance  of  authority 
which  is  the  key  to  the  operation  of 
a  judicial  system  will  be  diluted 
and  I  think  that  would  be  quite 
unfortunate. 

Federal  courts  have  some- 
times been  criticized  for  "judicial 
activism."  Has  your  court  re- 
ceived such  criticism?  How  would 
you  characterize  the  Supreme 
Court  of  the  United  States  in  this 
regard? 

I  think  the  criticism  of  judicial 
activism  is  endemic.  Because  it  is,  I 
think  it  is  important  to  make  some 
distinctions.  The  principal  distinc- 
tion is  between  judicial  activism  as 
it  relates  to  rulemaking  or  law- 
making on  the  one  hand,  and  ju- 
dicial activism  as  it  relates  to  the 
administration  of  the  courts  on  the 
other. 

Speaking  of  the  latter  first,  there 
is  no  question  but  that  our  courts 
have  been  involved  deeply  in  an 
effort  to  bring  modern  methods  of 
administration  into  court  systems, 
both  state  and  federal.  In  my  view 
of  things,  it  is  an  absolute  neces- 
sity that  that  kind  of  judicial  acti- 
vism be  encouraged  and  increased. 
With  the  number  of  cases  coming 
into  the  court  system  increasing  at 
a  rate  of  about  seven  percent  per 
year,  which  means  that  caseloads 
are  doubling  every  seven  years, 
and  with  the  number  of  judges 
available  to  deal  with  the  problems 
remaining  relatively  constant  in 
state  court  systems,  we  must  have 
modern  methods  of  administration 
to  make  the  system  work  effec- 
tively. There  is  criticism  of  state 
court  systems  as  being  activists 
when  they  inaugurate  programs  of 
that  kind  because  there  are  many 
people  both  in  and  out  of  the 
system  who  don't  favor  efforts  to 
make  things  work  more  efficiently. 
See  INTERVIEW,  p.  7 
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Those    kind    of   criticisms   simply 

have  to  be  absorbed. 

The  othercriticism  is  that  judges 
are  activists  in  the  sense  that  they 
perform  governmental  responsi- 
bilities more  appropriately  carried 
Dut  by  the  legislative  branch  of 
government.  In  other  words,  the 
:omplaint  is  that  judges  legislate, 
rhey  do  this,  it  is  claimed,  by  giving 
nterpretations  to  provisions  of  the 
Constitution  or  to  legislative  en- 
actments through  the  ascertain- 
ment of  legislative  intent,  a 
process  which  goes  far  beyond 
inything  that  either  the  framers  of 
he  Constitution  or  the  enactors  of 
he  legislation  had  in  mind. 

My  response  is  that  this  criticism 
s  exaggerated  for  two  reasons, 
'he  first  is  that  courts,  whether 
hey  be  the  United  States  Supreme 
)ourt  or  the  supreme  courts  of  the 
tates,  do  not  deal  with  difficult 
nterpretations  of  the  Constitution 
nless  a  problem  has  been  per- 
iitted  to  develop  that  is  so  ag- 
ravated  and  so  extensive  that 
^solution  is  demanded  by  the 
trongest  kinds  of  public  policy. 
ven  then,  the  courts  will  take  on 
lose  problems  with  the  greatest 
sluctance  and  always  subject  to 
eing  overridden  by  constitutional 
mendment  or,  in  the  case  of  a 
igislative  interpretation,  by  re- 
nactment  or  rephrasing  by  the 
tgislature. 

The  second  reason  is  that  the 
narge  of  excessive  activism  on  the 
art  of  the  federal  court  system  vis- 
vis  state  court  systems  comes 
Dout  because  state  court  systems 
e  not,  or  at  least  in  the  past  were 
3t,  as  attentive  as  they  should 
3ve  been  to  their  responsibilities 
i  recognize  the  Constitution  of  the 
nited  States  and  the  laws  passed 
jrsuant  thereto  as  the  supreme 
w  of  the  land.  The  reason  the 
nited  States  Supreme  Court  en- 
red  into  the  series  of  decisions, 
hich  began  in  1  963,  dealing  with 
e  trial  of  criminal  cases  in  state 
»urts  is  that  in  many  instances 
fer  a  period  of  two  decades  state 
•urts  had  not  dealt  in  effective 
id   aggressive   ways   with    clear 


violations  of  federal  constitutional 
rights  occurring  in  the  cases  before 
them.  One  of  the  reasons  I  think 
that  federal  courts  have  become 
caught  up  in  what  I  regard  as  a 
serious  extension  of  Section  1  983 
actions  against  persons  acting 
under  color  of  state  law,  including 
members  of  the  state  judiciary,  is, 
in  part  at  least,  because  the  state 
courts  in  some  situations  have 
been  more  tolerant  of  denials  of 
federally  protected  rights  of  in- 
dividuals than  they  should  have 
been. 

The  point  is  that  justice  abhors  a 
vacuum.  In  the  relationship  be- 
tween the  federal  courts  and  the 
state  courts,  the  most  effective 
way  of  avoiding  reluctant  federal 
action  to  correct  problems  oc- 
curring in  the  states  is  for  state 
courts  to  take  the  initiative  and 
deal  with  those  problems  in  ag- 
gressive and  constructive  ways. 

Chief  Justice  Roger  Traynor  in 
his  book  "The  Riddle  of  Harmless 
Error"  questoned  just  what  errors 
really  are  "harmless."  Do  you 
have  any  special  ideas  on  "harm- 
less errors?" 

Harmless  error  has  been  dealt 
with  in  a  provocative  way  by  Roger 
Traynor  in  his  1970  treatise.  He 
makes  the  distinction  between 
errors  that  are  purely  technical  and 
have  no  impact  on  the  outcome  of 
the  case  and  those  which  would 
have  an  impact.  The  latter  are 
referred  to  as  substantial  errors. 
Everybody  would  agree  that  tech- 
nical errors  should  be  overlooked. 

But  when  an  appellate  court 
finds  substantial  error,  it  can  either 
disregard  it  or  reverse  the  case  and 
direct  a  new  trial.  In  making  the 
decision  whether  it  should  do  one 
or  the  other,  it  can  ask  itself  one  of 
three  possible  questions:  Is  it 
more  likely  than  not,  or  is  it 
probable,  that  this  substantial 
error  affected  the  outcome  of  the 
case?  If  the  appellate  court  finds 
the  answer  to  that  question  is 
"yes,"  the  case  should  be  sent 
back  and  tried  over  again.  The 
second  way  thatquestion  could  be 
framed,  and  this  is  the  way  that 


Roger  Traynor  suggests,  is:  Is  it 
highly    probable    that    that    sub- 
stantial error  affected  the  outcome 
of  the  case?  Judge  Traynor  says  if 
the   answer  to   that   question    is 
"yes,"  send   it  back  and   have  it 
tried  over  again  not  only  because 
of  the  impact  that  it  might  have 
had  on  the  outcome  of  the  case  but 
because  by  sending  it  back  you 
make  sure  that  trial  courts  will  be 
diligent  to  avoid  error.  Finally,  as 
was    suggested    by    the    United 
States     Supreme     Court    in    the 
Chapman  case,  should  the  rule  as 
applied  to  substantial  error  affect- 
ing constitutional  rights  be:  Is  it 
probable     beyond    a     reasonable 
doubt  that  the  error  did  not  affect 
the  outcome  of  the  case?  That  is 
probably  a  more  stringent  test.  My 
own  impression  is  that  if  it  is  a 
clear  violation  of  a  constitutionally 
protected  right  of  the  defendant  in 
a  criminal  case,  the  appellate  court 
should   be   disposed,   at   least  in 
doubtful  cases,  to  direct  that  the 
case  be  tried  overagain.  This  is  not 
only  because  of  the  fairness  to  the 
individual  involved  but  because  by 
insisting  on  a  retrial  in  those  cases 
you  give  a  greater  assurance  that 
the  process,  speaking  generally, 
will  work  effectively. 

This  again   raises  a  point  that 
runs  all  through  the  operations  of 
both  state  and  federal  court  sys- 
tems. That  is  that  we  have  more 
cases  coming  into  our  courts  than 
we  can  deal  with  in  the  time  that 
we  have  at  our  disposal.  When  you 
are   pressed  for  time,  when  you 
have  so  many  cases  that  you  can't 
get  an  opportunity  to  look  at  them 
all  thoroughly,  the  tendency  is  to 
treat  error  as  harmless  where  in  a 
more  leisurely,  scholarly  and   in- 
tellectually   correct    kind    of    an 
atmosphere  you  would  make  your 
judgment  without  regard  to  con- 
siderations of  time.  Decisions  that 
are  affected  by  considerations  of 
workload   and   time   are   unsatis- 
factory, especially  when  you  are 
dealing    with    people's    liberties. 
That  is  why  we  have  to  recognize 
the    necessity   of   applying    more 
personnel    resources    to    judicial 
systems  than  we  have  in  the  past.flfi 


ABA  from  p.  1 

voting  forms  for  each  defendant  in 
a  proposed  indictment,  and  each 
count  in  an  indictment  should  be 
the  subject  of  a  separate  vote." 

U.S.  District  Judge  Frank  Kauf- 
man (D.  MD),  a  delegate  in  the 
House,  spoke  against  this  resolu- 
tion and  argued  that  this  issue  is 
not  now  ripe  for  codification;  that 
changes  should,  at  least  for  the 
time  being,  come  by  case  law. 

•  Model  products  liability. 
This  resolution  as  adopted  op- 
poses enactment  of  legislation 
which  would  impose  a  model 
product  liability  proposal  as  federal 
law.  (Some  legislation  introduced 
in  the  96th  Congress  would  pre- 
empt all  current  state  regulations  in 
the  area  of  product  liability  as  well 
as  state  case  law  that  is  contrary  to 
it.) 

•  Voir  dire.  Taking  the  same 
position  as  they  consistently  have 
in  the  past,  the  House  voted  for  a 
resolution  that  would  allow  greater 
participation  by  counsel  in  the  voir 
dire  process  by  changing  Rule 
24(a)  of  the  Federal  Rules  of  Crimi- 
nal Procedure  and  Rule  47(a)  of  the 
Federal  Rules  of  Civil  Procedure. 
The  resolution  was  opposed  by 
Judge  Floyd  Gibson  (CA-8)  and 
former  ABA  President  Robert 
Meserve. 


1981  CIRCUIT  CONFERENCES 

First  Circuit 

October  26-28 

Providence,  Rl 

Second  Circuit 

May  7-10 

Buck  Hill  Falls,  PA 

Third  Circuit 

Sept.  1-3 

Pittsburgh,  PA 

Fourth  Circuit 

June  25-27 

Hot  Springs,  VA 

Fifth  Circuit 

May  3-6 

Biloxi,  MS 

Sixth  Circuit 

May  13-16 

Louisville,  KY 

Seventh  Circuit 

May  4-6 

Chicago,  IL 

Eighth  Circuit 

July  7-10 

Kansas  City,  MO 

Ninth  Circuit 

June  28  -  July  2 

Moran,  WY 

Tenth  Circuit 

September  9-12 

Santa  Fe,  NM 

D.C.  Circuit 

May  31  -  June  2 

Williamsburg,  VA 

•  Advocacy.  A  resolution  pro- 
posed by  the  Committee  for  a 
Study  of  Legal  Education  divided 
the  House  membership  to  such  a 
degree  that  it  voted  deferral  to  the 
August  1981  meeting.  This  resolu- 
tion deals  with,  among  other 
things,  changes  in  law  school  cur- 
riculum to  provide  greater  oppor- 
tunities for  law  students  to  study 
trial  advocacy  under  competent 
and  experienced  lawyers;  to  take 
special  instructions  in  interview- 
ing, counseling,  and  negotiation 
with  clients;  and  to  perform  at  least 
one  rigorous  legal  writing  experi- 
ence in  each  year  of  law  study.  The 
American  Bar  Foundation  did  re- 
ceive special  commendation  from 
the  House  for  its  "scholarly  and 
helpful  research"  in  the  field  of 
legal  education.  The  House  recom- 
mended continued  ABF  work  in 


Michael  J.  Tonsing  (center)  last  month  received  the  Justice  Tom  C.  Clark  Fellow 
Award,  a  designation  made  of  one  Judicial  Fellow  each  year.  Photographed  at  the 
Supreme  Court,  Mr.  Tonsing  is  flanked  by  William  E.  Foley  (left),  Director  of  the 
Administrative  Office  of  the  U.S.  Courts,  and  Joseph  F.  Spaniol,  Jr.,  Deputy  Director.  The 
Tom  C.  Clark  Fellowship  was  established  by  the  former  law  clerks  of  Mr.  Justice  Clark  as 
a  living  memorial  to  the  late  Justice.  Tonsing,  a  San  Francisco  lawyer,  is  holding  a 
framed  bow  tie  formerly  worn  by  the  Justice,  a  gift  from  Mrs.  Tom  C.  Clark. 


this  area,  adding,  though,  that  it  be 
done  "consistent  with  the  re- 
sources and  other  priorities  of  the 
'Foundation." 

•  Federal  and  state  judicial 
pension  plans.  The  Appellate 
Judges'  Conference  asked  that  the 
"ABA  support  legislation  to  insure 
that  the  federal  tax  consequences 
applicable  to  a  state  judicial  pen- 
sion plan  are  equivalent  to  the 
federal  tax  consequences  currently 
applicable  to  the  federal  judicial 
pension  plan  .  .  .  ."  Action  was 
deferred  until  August,  1981. 

•  Standards  on  the  legal  sta- 
tus of  prisoners.  The  House  ap- 
proved criminal  justice  standards 
regarding  the  legal  status  of  pris- 
oners that  are  designed  to  assist 
prison  officials,  prisoners,  prison 
litigators,  judges  and  others  who 
must  evaluate  prison  conditions. 
After  several  submissions  to  the 
House  at  previous  meetings,  this 
fourth  draft  received  approval  by  a 
close  vote.  [Note:  The  Department 
of  Justice  has  issued  352  federal 
standards  for  prisons  and  jails,  a 
product  of  some  three  years'  effort. 
The  Department's  standards  drew 
heavily  on  standards  drafted  by  the 
American  Correctional  Association 
and  the  Commission  on  Accredita- 
tion for  Corrections  and  they  took 
into  consideration  standards  of  the 
ABA,  the  AMA,  the  American  Pub- 
lic Health  Association,  the  Amer- 
ican Institute  of  Architects  and  the 
National  Sheriffs'  Association.] 

Complete  text  of  these  and  other 
resolutions  introduced  in  the 
House  of  Delegates  last  month  are 
available  from  the  Information  Ser- 
vice Office  of  the  Federal  Judicial 
Center.  ilH 
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on  the  Board  of  the  Federal  Judicial 
Center,    a    position    he    had    held 
since  1976. 

When  the  division  of  the  Fifth 
Circuit  becomes  effective  on 
October  1,  1981,  Judge  Godbold 
will  become  Chief  Judge  of  the 
Eleventh  Circuit,  which  will  en- 
compass the  states  of  Alabama, 
Florida  and  Georgia.  This  appears 
to  be  the  first  time  in  the  nation's 
history  that  one  individual  has 
been  chief  judge  of  two  different 
circuits.  Judge  Charles  Clark  of 
Mississippi  will  on  the  same  date 
become  the   Chief  Judge   of  the 


ELEVENTH  CIRCUIT 

SEEKING  ASSISTANTS 

TO  CIRCUIT  EXECUTIVE 

Positions:  Two  positions  avail- 
able on  October  1,  1981,  with 
immediate  interim  employment 
for  both  positions  in  the  office  of 
the  Circuit  Executive  of  the  U.S. 
Court  of  Appeals,  Fifth  Circuit. 
The  place  of  employment  for 
both  positions  is  Atlanta, 
Georgia. 

Duties:    The    positions    entail 
broad  obligations   in   assisting 
the  Circuit  Executive  to  meet  his 
responsibilities  for  court  man- 
agement and  administration  of 
the   circuit   court,    and    involve 
planning,     development,     and 
implementation  of  non-judicial 
activities  of  the  court. 
Requirements:  A  bachelors  de- 
gree, with  graduate  work  in  law, 
public  administration,  or  judicial 
administration    desirable,    or  a 
minimum  of  five  years  progres- 
sively responsible  work  experi- 
ence, three  of  which  should  be 
with  a  federal  or  state  court  in  a 
management  position. 
Salary  Range:  Currently  $22,486 
-  $32,048  per  year,  based  on 
experience  and  qualifications. 
To  Apply:    Submit    resume    by 
April   3,    1981    to:   Thomas    H. 
Reese,    Circuit   Executive,    U.S. 
Court   of  Appeals,    600    Camp 
Street,  Room  109,  New  Orleans, 
Louisiana  70130. 
Equal  Opportunity  Employer. 


Fifth,  which  will  then  encompass 
Louisiana,  Mississippi,  Texas  and 
the  Canal  Zone,  lift 


LAW  DAY  USA— MAY  1 

Law — The  Language  of  Liberty 
is  the  American  Bar  Association's 
theme  for  this  year's  Law  Day  on 
May  1. 

The  message,  to  be  conveyed 
nationally  through  bar  association 
programs,  radio  and  TV  announce- 
ments and  civic  events,  is  that  a 
"democratic  rule  of  law  must  pre- 
vail   in    order   that   we    may    live 


together  in  peace  and  as  a  civilized 
society;  that  in  the  final  sense,  we 
ourselves  create  the  rule  of  law 
through  our  legislative  representa- 
tives, our  courts,  and  our  daily 
conduct." 

Federal  judges  and  other  per- 
sonnel in  the  judicial  branch  are 
encouraged  to  plan  special  pro- 
grams on  or  near  May  1  to  mark  the 
observance  of  the  24th  Annual  Law 
Day.  Special  literature— pam- 
phlets, sample  speeches,  films  and 
posters— are  available  at  the  ABA 
by  contacting  Dean  Tyler  Jenks, 
1155  E.  60th  Street,  Chicago, 
Illinois  60637.  lift 


ELEVENTH  CIRCUIT 

SEEKING  DIRECTOR,  STAFF 

ATTORNEYS'  OFFICE 

Position:   Director,  Staff  Attor- 
neys' Office.  Salary  $37,871  to 
$44,547  per  year,  commensu- 
rate   with    education    and    ex- 
perience. The  duty  station  will 
be  Atlanta,  Georgia. 
Responsibilities:  Under  the  di- 
rection of  the  Court  and  appli- 
cable rules,  the  Director  is  re- 
sponsible for  coordinating,  as- 
sisting and  reviewing  the  work 
of  eleven  attorneys  on  the  staff 
in  addition  to  all  administrative 
responsibilities      incident      to 
management  of  a  research  and 
drafting   law  office.   Serves  as 
Senior  Law  Clerk  to  the  Court, 
advising  the  Court  in  this  ca- 
pacity. 

Qualifications:  Proven  manage- 
ment,   legal,    and    supervisory 
skills.  Must  be  a  graduate  of  an 
accredited  law  school,  a  mem- 
ber of  a  State  Bar,  and  with  a 
minimum  of  seven  years  experi- 
ence   in    the    practice    of   law, 
preferably  in  the  federal  courts, 
in  the  United  States. 
To  Apply:  Send  resume  along 
with   appropriate  writing  sam- 
ples to  the  Honorable  Albert  J. 
Henderson,  United  States  Cir- 
cuit   Judge,    Post    Office    Box 
1638,  Atlanta,  Georgia  30301, 
no  later  than  March  25,  1981. 
Equal  Opportunity  Employer 


THIRD  CIRCUIT  ACCEPTING 
APPLICATIONS  FOR 
CIRCUIT  EXECUTIVE 

Position:      Circuit      Executive. 
Salary  up  to  $50,1 12  per  year, 
commensurate  with   education 
and  experience.  Certification  by 
the  Board  of  Certification,  pur- 
suant   to    statute    (28    U.S.C. 
§332(f)),  is  a  prerequisite  to  ap- 
pointment. However,  the  court 
encourages    applications   from 
all  qualified  individuals,  whether 
or  not  they  are  currently  on  the 
certified  list.  The  official  station 
of  the  Circuit  Executive  is  the 
United  States  Courthouse,  Phil- 
adelphia, Pennsylvania. 
Responsibilities:    Under   direc- 
tion of  the  Third  Circuit  Judicial 
Council  and  pertinent  statutes 
and  rules,  the  Circuit  Executive 
performs  a  broad  range  of  tasks 
related  to  the  business  of  the 
circuit,  district,  and  bankruptcy 
courts,  and  the  Judicial  Council 
of  the  Circuit. 

Qualifications:  Proven  manage- 
ment and  administrative  skills. 
Undergraduate  degree  in  man- 
agement or  related  field  with 
experience  in  judicial  adminis- 
tration. Law  degree  preferred. 
To  Apply:  Send  four  copies  of 
resume  to  M.  Elizabeth  Fergu- 
son, Acting  Circuit  Executive, 
Room  20716,  U.S.  Courthouse, 
Philadelphia,  PA  19106. 
Equal  Opportunity  Employer. 
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calendar 

Mar.  12-13     Judicial  Conference 

of  the  U.S.;  Washington,  DC 
Mar.  12-13     Judicial  Conference 
Advisory  Committee   on   Bank- 
ruptcy Rules;  Philadelphia,  PA 
Mar.     16-18     EEO     Coordinators 

Workshop;  Cincinnati,  OH 
Mar.         18-20     Workshop        for 
Judges    of   the    Fourth    Circuit; 
Williamsburg,  VA 
Mar.   19-21      Seminar  for  Senior 
Staff  Attorneys;  New  Orleans,  LA 
Mar.  23-25     Workshop  for  Magis- 
trates' Staff;  Sacramento,  CA 
Mar.  23-25     Management  Semi- 
nar for  Chief  Probation  Clerks; 
Washington,  DC 
Mar.  25-27     Conference  of  Metro- 
politan   District    Chief   Judges; 
Orlando  (Winter  Park),  FL 
Mar.   30   -   Apr.    1      EEO   Coordi- 
nators Workshop;  Sacramento, 
CA 
Apr.  2-3     Judicial  Conference  Ad- 
visory Committee  on  Civil  Rules; 
Washington,  DC 
Apr.  5-1 1      Seminar  for  Newly  Ap- 
pointed     Bankruptcy     Judges; 
Washington,  DC 
Apr.     13-15     EEO     Coordinators 

Workshop;  Clayton,  MO 
Apr.     13-15     Basic    Instructional 
Technology  Workshop;  Buffalo, 
NY 


MRS«nna  MfouRCE 


APPOINTMENT 

Carmen   C.   Cerezo,    U.S.    District 
Judge,  D.  PR,  Sept.  12 

ELEVATIONS 

Frank  H.  Seay,  Chief  Judge,  E.D. 

OK,  Nov.  5 
Russell  G.  Clark,  Chief  Judge,  W.D. 

MO,  Dec.  31 
John  C.  Godbold,  Chief  Judge,  CA- 

5,  Feb.  2 

RESIGNATION 

Howard    D.    Hermansdorfer,    U.S. 
District  Judge,  E.D.  KY,  Jan.  31 

DEATHS 

Herman    E.    Moore,    U.S.    District 

Judge,  D.  VI,  Dec.  2 
John  F.  Dooling,  Jr.,  U.S.  District 

Judge,  E.D.  NY,  Jan.  12 
John  Miller,  U.S.   District  Judge, 

W.D.  AR,  Jan.  30 
Pat  Mehaffy,   U.S.   Circuit  Judge, 

CA-8,  Jan.  31 
Edward  M.  McEntee,  U.S.  Circuit 

Judge,  CA-1,  Feb.  14 


Apr.  27-29  Management  Seminar 

for     Chief     Probation     Clerks; 

Washington,  DC 
Apr.   29   -    May   1    Workshop  for 

Judges    of    the    Third    Circuit; 

Gettysburg,  PA 


The  Information S»- 
of  the  Federal  Judicial  Center 


The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  Only  those 
entries  appearing  in  bold  are  avail 
able  from  the  Federal  Judicia 
Center;  other  listings  are  for  infor 
mation  purposes  only. 

Evaluating  Judicial  Perform 
ance  and  Related  Matters.  Jamei 
R.  Browning.  Houston,  Texas 
Feb.  7,  1981. 

Revised  Report  of  the  Judicia 
Conference  Committee  on  thu 
Operation  of  the  Jury  System  oi 
the  "Free  Press-Fair  Trial"  Issue 
Judicial  Conference  of  the  U.S 
Sept.  25,  1980.  87  F.R.D.  519-3i 
(1980). 

The  Role  of  Courts  and  the  Logi 
of  Court  Reform:  Notes  on  th 
Justice  Department's  Approach  t 
Improving  Justice.  Austin  Sarat.  6 
Judicature  300-11  (1981). 

Trial  Advocacy  on  Trial.  Judit 
Ann  Yanello.  VII  Ohio  N.  U.  L  Re' 
3-19  (1980). 

The  Windfall  Profit  Tax— A 
Overview.  Barry  R.  Miller  and  Da 
G.  Easley.  1  2  St.  Mary's  L  J.  41  ^ 
35  (1980). 
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APRIL,  1981 


"Ship  b.ll016^     F0URTH  ANNUAL  BROOKINGS  SEMINAR 
criminal  code  ALLOWS  INTERBRANCH  DISCUSSION  OF 

evision  introduced  FEDERAL  COURTS  LEGISLATION 


The  opening  months  of  the  97th 
Congress  have  seen  the  introduc- 
tion of  several  bills  of  interest  to 
the    federal    courts.    While    most 
Congressional    hearings    to    date 
have    concerned    only    economic 
issues,  these  bills  are  likely  to  merit 
Congress's  attention  in  the  future. 
^  New  Judgeships.  On  March  1  9, 
Congressman  Peter  Rodino,  Chair- 
man of  the  House  Judiciary  Com- 
mittee, introduced  a  Judicial  Con- 
ference-drafted   bill    that    would 
;reate    35    permanent    and    nine 
:emporary  positions  in  the  district 
jnd    circuit    courts    of    appeals. 
Eleven  permanent  and  three  tem- 
Dorary  positions  would  be  allotted 
among  eight  of  the  judicial  circuits, 
ind  24  permanent  and  six  tem- 
)orary    positions    would    be    dis- 
tributed among  25  district  courts. 
Chairman    Rodino   promised   "full 


Since  978,  the  Brookings  Institution  has  sponsored  an  annual  seminar 
to  allow  key  personnel  in  the  three  branches  of  government  to  consider 
current  and  future  issues  of  federal  judicial  administration,  including 
matters  on  the  legislative  agenda. 

The  fourth  seminar  was  held  in  Williamsburg,  Virginia  on  March  6-8 
Among  those  attending  were  Chief  Justice  Burger,  Attorney  General 
brn.th,  Chairman  Rodino  and  twelve  other  members  of  the  House 
Judiciary  Committee,  and  Chairman  Thurmond  and  three  other  members 
ot  the  Senate  Judiciary  Committee. 

The  seminar  agenda  each  year  is  developed  by  a  planning  committee 
composed  of  representatives  of  both  judiciary  committees,  the  judicial 
branch,  the  Justice   Department,   and   Brookings.   The    1981    seminar 

considered  the  following   issues, 


and  fair  consideration  of  this 
request,"  but  he  stressed,  as  he  has 
before,  that  "I  have  yet  to  be  con- 
vinced that  continuing  growth  of 
the  federal  court  system  is  the 
wisest  way  in  the  long  run  to 
address  the  problem  of  overloaded 
courts." 

See  LEGISLATION,  p.  7 


JUDICIAL  CONFERENCE  MEETS;  APPROVES 

CLUB  MEMBERSHIP  COMMENTARY  TO 

CODE  OF  JUDICIAL  CONDUCT 


At  its  semiannual  meeting  last 
nonth,  the  Judicial  Conference  of 
he  United  States  approved  guide- 
nes  for  judges'  membership  in 
organizations  that  practice  in- 
idious  discrimination.  At  its 
larch  1  980  meeting,  the  Judicial 
inference  endorsed  the  principle 
latitis  inappropriate forajudge to 
old  membership  in  such  an 
rganization  and  directed  its 
dvisory  Committee  on  Codes  of 
onduct  to  draft  definitions  and 
tandards  to  implement  this  prin- 
ple.  At  its  September  1  980  meet- 
ig  the  committee  was  given  addi- 


tional time  to  study  the  question 
and  was  directed  to  survey  all 
federal  judges  for  their  responses 
to  two  proposed  standards.  After 
considering  those  responses,  the 
committee  recommended  and  the 
Conference  approved  the  follow- 
ing commentary  to  Canon  2  of  the 
Code  of  Judicial  Conduct  (i.e.,  that 
a  judge  should  avoid  impropriety 
and  the  appearance  of  impropriety 
in  all  activities): 

"The  Judicial  Conference  of  the 
United  States   has   endorsed  the 

See  JUDICIAL  CONFERENCE,  p.  3 


some  of  which  had  been  discussed 
at  previous  seminars. 

•    Creating    Judgeships,    Se- 
lecting and  Retaining  Judges:  The 
Long  Term  Perspective.  The  semi- 
nar considered  current  procedures, 
both  formal  and  informal,  by  which 
federal  judgeships  are  created  by 
the  Congress,  judges  selected,  and 
judicial  compensation  determined. 
Included  in  the  inquiry  were  what 
conditions    and    procedures    are 
most  likely  to  ensure  attraction  and 
retention  on  the  bench  of  the  most 
qualified  lawyers,  and  how  to  pro- 
vide   judgeships    when    they    are 
needed. 

•  Planning  for  the  Future  of 
the  Judiciary.  The  seminar  dis- 
cussed several  specific  proposals 
for  commissions  or  other  bodies  to 
review  what  the  future  holds  forthe 
federal  judiciary,  and  how  the  fed- 
eral judiciary  might  adapt,  and  be 
adapted,  to  meet  the  challenges  of 
the  future. 

•  The    Federal    Court    Rule- 
Making  Process.  During  most  of 

See  BROOKINGS,  p.  6 
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From  time  to  time,  The  Third  Branch  carries  reports  on  procedures, 
innovations,  and  other  practices  that  some  courts  or  judges  have  found 
helpful  and  in  which  others  maybe  interested.  Reviewed  this  month  are 
two  techniques:  one  to  catalog  a  circuit  court's  indications  of  preferred 
practices  in  the  trial  courts;  the  other  concerning  two  courts'  use  of 
teleconferencing  to  facilitate  the  presentation  of  oral  arguments. 


CIRCUIT  COURTS' 

RECOMMENDED 

PROCEDURES  INDEXED 

It  is  not  unusual  for  courts  of 
appeals  to  indicate,  in  dicta,  that  a 
certain  procedure  should  be  fol- 
lowed by  district  judges.  The 
recommendation  of  the  procedure 
is  usually  not  in  the  form  of  a 
reversal,  but  rather  simply  a  state- 
ment that  the  particular  procedure 
favored  by  the  appellate  court  is  a 
"better  practice"  or  "preferred 
policy." 

The  totality  of  these  appellate 
admonitions  would  provide  useful 
information  to  trial  judges,  but  they 
are  not  typically  cataloged  nor 
even  likely  to  be  found  by  the  use  of 
common  legal  research  tools  such 
as  Shepard's. 

However,  any  computerized 
system  that  can  scan  the  full  text  of 
appellate  court  opinions  for  par- 
ticular phrases  can  be  used  to 
derive  this  information.  Chief 
Judge  Carl  Rubin  of  the  Southern 
District  of  Ohio,  with  the  assis- 
tance of  students  Mark  Huddy  and 
John  Barnes  of  the  University  of 
Cincinnati  College  of  Law,  used  the 
LEXIS  system  to  search  the  Sixth 
Circuit  Court  of  Appeals  opinions 
for  any  reference  to  the  phrase 
"better  practice"  or  "preferred 
policy."  The  computer  search 
found  the  opinions  of  the  court  that 
contained  these  phrases.  Those 
opinions  were  then  analyzed,  and 
the  specific  procedures  that  were 
recommended  arranged  in  an  easy 
to  use  index. 

In  a  search  of  appellate  opinions 
for  the  years  1  965  to  1  980,  Judge 
Rubin  and  his  associates  found  a 
total  of  99  cases  containing  the 
phrase  "better  practice"  or  "pre- 
ferred policy."  Approximately  60  of 
these  opinions  used  the  terms  in 
the  manner  discussed  here,  that  is, 

See  CIRCUIT  INDEX,  p.  7 


TELECONFERENCING  USED 

TO  CONDUCT  APPELLATE  AND 

TRIAL  ARGUMENTS 

Appellate      Arguments.      The 

Seventh  Circuit  on  January  23rd 
utilized  a  speaker  telephone  sys- 
tem to  permit  Circuit  Judge  Luther 
M.  Swygert  to  participate  in  oral 
arguments  while  confined  at  home. 
Judge  Swygert  had  read  the  briefs 
and  desired  to  participate  in  the 
oral  arguments,  but  he  was  dis- 
abled because  of  a  leg  injury.  A 
speakerphone  was  installed  in  the 
court's  conference  room  with  a 
telephone  cord  long  enough  to 
allow  it  to  be  brought  into  the 
adjacent  courtroom.  With  a  tele- 
conferencing hook-up,  Judge 
Swygert  was  able  to  hear  all  oral 
arguments  and  to  ask  questions  of 
counsel.  After  conclusion  of  the 
cases,  the  speakerphone  was  re- 
turned to  the  conference  room 
where  the  panel,  including  Judge 
Swygert,  discussed  the  cases 
which  had  been  presented. 

Chief  Judge  Thomas  E.  Fairchild 
was  very  pleased  thatthe  use  of  the 
speakerphone  made  it  unneces- 
sary to  obtain  a  substitute  judge. 
The  initial  cost  of  the  installation 
was  $61  and  the  monthly  charge 
will  be  $12. 

The  Chief  Judge  intends  to 
retain  the  speakerphone  so  that  it 
will  be  available  for  emergency 
situations  when  a  judge  or  attorney 
is  unable  to  be  present  at  oral 
argument. 

Motions.  Chief  Judge  Jack  B. 
Weinstein  has  announced  that 
several  judges  in  the  Eastern  Dis- 
trict of  New  York  will,  upon  appli- 
cation of  counsel,  hear  motions 
and  other  applications  by  tele- 
phone. The  participating  judges 
will  have  speakerphones  in  their 
chambers  so  that  discussion  may 
be  recorded  by  a  court  reporter  if 
requested  by  counsel.  The  tech- 
nique may  also  be  used,  by  stipula- 


A  Reminder 

FINANCIAL  DISCLOSURE 
STATEMENTS 
DUE  MAY  15 

Pursuant  to  a  request  from  the 
Judicial  Ethics  Committee,  Admin- 
istrative Office  Director  William  E. 
Foley  has  distributed  forms  to  be 
used  in  reporting  financial  dis- 
closure statements  for  the  year 
1980. 

Under  the  Ethics  in  Government 
Act  of  1978  (Public  Law  95-521), 
these  forms  must  be  filed  each  year 
by  May  1  5forthe  preceding  calen- 
daryearby  all  individuals  who  have 
served  60  days  or  more  in  the 
period  covered.  Included  are:  all 
justices  and  judges  appointed  to 
hold  office  during  good  behavior; 
judges  of  the  district  courts  of  the 
Canal  Zone,  Guam,  the  Virgin 
Islands  and  the  Northern  Mariana 
Islands;  judges  of  the  courts  of  the 
District  of  Columbia;  judges  of  the 
Tax  Court  and  Court  of  Military 
Appeals;  bankruptcy  judges;  mag- 
istrates; and  all  judicial  employees 
who  are  compensated  at  or  in 
excess  of  the  minimum  rate  for 
grade  16  of  the  General  Schedule 
(5  U.S.C.  5332). 

Judicial  officers  who  did  not 
perform  official  duties  in  excess  of 
60  days  during  the  year  must 
certify  this  fact  in  a  letter  to  the 
Chairman  of  the  Judicial  Ethics 
Committee  in  lieu  of  a  report.  How- 
ever, every  senior  judge  who  has 
been  certified  by  the  judicial  coun- 
cil of  his  circuit  as  performing  "sub- 
stantial judicial  service"  is  required 
to  file  a  report. 

Director  Foley  notes  that  the 
forms  now  distributed  are  a  revi- 
sion from  those  previously  used. 

Disclosure  statements  are  public 
documents  open  to  inspection  at 
the  office  of  the  Judicial  Ethics 
Committee  or  at  the  office  of  the 
clerk  of  court. 


tion,  to  take  the  testimony  of  wit- 
nesses not  otherwise  available.  In 
jury  trials,  a  portable  speakerphone 
will  be  installed  in  the  courtroom. 
Arrangements  may  also  be  made 
for  taking  testimony  by  closed  cir- 
cuit television,  llfi 


For  the  first  time  in  the  history  of 
the  federal  judicial  system,  an 
appellate  panel  of  three  female 
judges  was  convened  last  month. 
Ninth  Circuit  Judge  Betty  B. 
Fletcher,  sitting  with  Circuit  Judge 
Dorothy  Nelson  and  District  Judge 
Judith  Keep,  remarked  on  the  sig- 
nificance of  the  event. 

"We  understand  that  this  is  an 
historic  occasion.  Not  only  is  it  the 
first  time  that  three  women  have 
sat  together  as  a  panel  of  appellate 
judges  in  the  Ninth  Circuit  but,  we 
believe,  in  the  United  States  and 
perhaps  in  all  the  world.  .  .  .  We 
wish  to  take  note  of  it  and  to  let  all 
of  you  know,  not  only  on  behalf  of 
all  the  women  judges,  but  of  the 
women  lawyers  and  of  the  women 
of  the  world,  that  we  rejoice  in  it, 
and  we  hardly  believe  it." 

"Speaking  from  my  own  per- 
spective, when  I  graduated  from 
law  school  in  1 956,  not  only  was  it 
legal  to  discriminate  against 
women,  but  discrimination  was 
rampant.  My  law  school  advised 
me  that  although  I  had  been  first  in 
my  class,  it  was  unlikely  that  they 
could  help  me  get  a  job  with  a  law 
firm  and  that  I  must  make  my  own 
way.  .  .  ." 

***** 

The  American  Bar  Association's 
Committee  on  Courts  and  the  Com- 
munity is  seeking  copies  of  written 
speeches  for  adult  or  student 
audiences  on  the  role  and  function 
of  the  courts.  The  Committee,  a 
part  of  the  Judicial  Administration 
Division,  is  hoping  to  develop 
"model"  speeches  on  this  subject 
for  publication  and  use  by  federal 

lh©ThircJ  Bronch 

Published  monthly  by  the  Administrative 
Office  of  the  U  S  Courts  and  the  Federal 
Judicial  Center  Inquiries  or  changes  of 
address  should  be  directed  to  1520  H 
Street.  N  W  .  Washington.  DC  20005 
Co-editors: 

Alice  L  0'Donnell.  Director.  Division  of 
Inter  Judicial  Affairs  and  Information 
Services.  Federal  Judicial  Center 

Joseph  F   Spaniol.  Jr.,  Deputy  Director 
Administrative  Office.  U  S   Courts 


Nofei/forffy 


and  state  judges. 

Materials    should    be    sent    to 
Ernest   Zavodnyik,    American    Bar 
Association,  1 1  55  E.  60th  Street, 
Chicago,  Illinois  60637. 
***** 

The  First  National  Symposium 
on  Court  Management  will  be  held 
this  September  in  San  Diego, 
California.  The  Conference,  spon- 
sored by  five  major  national  profes- 
sional associations  of  court  admin- 
istrators, will  address  the  relation- 
ship between  court  management 
and  the  effectiveness  and  inde- 
pendence of  the  judiciary.  Partici- 
pating will  be  judges  and  court 
managers  from  both  the  federal 
and  state  systems,  academicians, 
students,  and  representatives  of 
consumer  and  public  interest 
groups. 

For  information  about  the  sym- 
posium, contact  Robert  Zastany, 
National  Center  for  State  Courts, 
300  Newport  Avenue,  Williams- 
burg, Virginia  23185. 
***** 

A  three-year  study  of  the  64,000 
persons  paroled  during  1974  and 
1975  has  found  that  only  25  per- 
cent had  their  paroles  revoked  or 
were    returned    to    prison    before 
their  paroles  ended,  the  Bureau  of 
Justice  Statistics  has  announced. 
It  was  also  reported  that  approxi- 
mately 196,500  men  and  women 
were  on  parole  from  federal,  state 
and  local  corrections  institutions  in 
the  U.S.  at  the  end  of  1979,  an 
increase  of  1 1 ,400  parolees  over 
the  previous  year.  Also  noted  was 
the  trend  toward  reduced  discre- 
tion for  both   sentencing  judges 
and  paroling  authorities;  29  juris- 
dictions in  the  country  (55  percent) 
now   have   structured   sentencing 
and/or  parole  decision-making. 

The  statistics  are  part  of  a  report 
by  the  National  Council  on  Crime 
and  Delinquency,  "Parole  in  the 
United  States:  1979."  Individual 
copies  of  the  48  page  study  may  be 
obtained  from  the  Bureau  of  Jus- 
tice Statistics,  Washington,  D.C. 
20531.  lift 
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principle  that  it  is  inappropriate  for 
a  judge  to  hold  membership  in  any 
organization  that  practices  invidi- 
ous discrimination.  A  judge  should 
carefully    consider    whether    the 
judge's  membership  in  a  particular 
organization      might     reasonably 
raise   a    question    of  the   judge's 
impartiality    in    a    case    involving 
issues  as  to  discriminatory  treat- 
ment of  persons  on  the  basis  of 
race,    sex,    religion,    or    national 
origin.  Whether  a  particularorgani- 
zation  practices  invidious  discrimi- 
nation is  often  complex  and  not 
capable  of  being  determined  from 
a  mere  examination  of  its  member- 
ship roll.  Judges  as  well  as  others 
have  rights  of  privacy  and  associa- 
tion.  Although   each  judge   must 
always  be  alert  to  the  question,  it 
must  ultimately  be  determined  by 
the  conscience  of  the   individual 
judge  whether  membership   in  a 
particular  organization   is   incom- 
patible   with    the    duties    of   the 
judicial  office." 

In  addition,  in  the  second  of  a 
renewed  series  of  regular  appear- 
ances  by   members   of  Congress 
with    specific     responsibility    for 
legislation    directly   affecting    the 
judicial    branch,    the    Conference 
heard  from  Senator  Strom  Thur- 
mond,   Chairman    of   the    Senate 
Judiciary      Committee.      Senator 
Thurmond  expressed  his  apprecia- 
tion forthe  Conference's  responses 
to   his   Committee's   requests   for 
comments  on  pending  legislation 
that  would  have  an  impact  upon 
the    federal    courts,    and    he    ex- 
pressed his  intention  to  continue 
seeking    the   views    of   the    Con- 
ference. 

Senator  Lowell  Weicker,  Chair- 
man of  the  Senate  Appropriations 
Subcommittee  on  Commerce, 
State,  Justice,  the  Judiciary,  and 
Related  Agencies  as  well  as  repre- 
sentatives of  Senator  Robert  Dole 
and  Congressman  Robert  W. 
Kastenmeier,  attended  portions  of 
the  Conference.  As  is  traditional, 
the  Attorney  General,  William 
French  Smith,  also  addressed  the 
Conference,   lift 


News  from  the  Center 

CVB  INFORMATION  PROCESSING 
TO  BE  EXPANDED 


One  of  the  applications  of  the 
Federal  Judicial  Center's  Courtran 
computer  system  is  CVB,  an  auto- 
mated information  system  to  assist 
the  Central  Violation  Bureaus  in 
federal  district  courts  in  monitoring 
the  flow  of  petty  offenses  and 
traffic-ticket-like  citations.  Central 
Violation  Bureaus  are  especially 
active  in  districts  that  include 
national  parks  or  federal  highways. 
The  CVB  program  has  been  in- 
stalled in  six  district  courts.  The 
present  plans  are  to  consolidate 
various  individual  CVB  operations 
into  collective  centers,  expanding 
the  number  of  courts  which  can 
benefit  from  this  time-saving 
computerized  program. 

Background.  Under  the  auto- 
mated CVB  system,  deputy  clerks 
enter  citation  information  into  the 
computer  as  citations  are  received 
from  the  issuing  agencies,  such  as 
the  National  Park  Service.  The 
automated  system  monitors  all  of 
the  ticket  information  and  gen- 
erates a  number  of  management 
and  administrative  reports.  It  also 
prepares  warning  letters,  assists 
magistrates  in  scheduling  hear- 
ings, provides  support  to  other 
offices  in  the  court,  and  gives 
timely  feedback  to  the  issuing 
agencies  regarding  ticket  dis- 
positions. 

Consolidation.  CVB  consolida- 
tion centers  enable  the  courts  to 
handle  an  increased  volume  of 
tickets  and  citations  with  fewer 
personnel.  Also,  some  of  the  courts 
have  increased  the  amount  col- 
lected from  citations  by  reviewing 
unpaid  tickets  on  a  more  timely 
basis.  Although  the  benefits  of  the 
CVB  system  are  extensive  and  are 
potentially  applicable  to  virtually 
every  district  court,  until  recently  it 
was  not  available  to  courts  whose 
volume  of  citations  was  not  suffi- 
cient to  justify  the  expense  of  in- 
stalling   a    complete    automated 


system.  The  participating  CVB 
courts  and  the  Center,  in  conjunc- 
tion with  the  Administrative  Office, 
have  now  developed  an  approach 
to  CVB  management  that  extends 
the  benefits  of  the  system  to  many 
additional  courts  by  consolidating 
the  operational  aspects  of  the  CVB 
workload  from  a  number  of  district 
courts  into  the  clerk's  office  of  a 
>ingle  court. 

Under  the  consolidation  ap- 
proach to  CVB  management,  par- 
ticipating courts  no  longer  main- 
tain a  complete  CVB  unit.  Instead, 
issuing  agencies  forward  citations 
directly  to  the  central  (or  "con- 
solidating") court  where  CVB 
computer  terminals  are  located. 
This  consolidating  court  performs 
the  data  entry  for  all  the  partici- 
pating districts.  The  CVB  system 
not  only  leads  to  increased  collec- 
tion of  fines  and  elimination  of  the 
backlog  of  outstanding  citations, 
but  it  also  generates  JS45  reports 
for  the  Administrative  Office,  pre- 
pares magistrates'  calendars,  and 
assists  the  court  in  working  with 
state  motor  vehicle  authorities. 
Significant  economies  of  scale  are 
realized  by  replacing  the  manual 
efforts  in  several  district  courts 
with  the  consolidation  of  the  CVB 
system  in  a  single  court.  The 
system  is  sufficiently  flexible  to 
allow  the  tailoring  of  support  given 
to  a  particular  district  to  meet  the 
individual  needs  of  that  court. 

The  District  of  Colorado  was  the 
first  to  act  as  a  consolidation  center 
for  CVB,  and  major  expansion  of 
this  successful  program  is  being 
contemplated.  Four  CVB  clerks  in 
Denver  are  using  computer  termi- 
nals to  support  the  CVB  load  of  all 
the  district  courts  in  the  Tenth 
Circuit,  as  well  as  several  of  the 
districts  in  the  Eighth  and  Ninth 
Circuits.  The  Central  District  of 
California  has  begun  to  consolidate 
the  CVB  load  for  the  remainder  of 


the  Ninth  Circuit,  and  the  Western 
District  of  Texas  in  San  Antonio  will 
serve  as  the  point  of  consolidation 
for  numerous  district  courts  in  the 
Fifth  Circuit.  The  Eastern  District  of 
New  York  is  likewise  planning  to 
consolidate  the  CVB  cases  of 
courts  of  the  First,  Second  and 
Third  Circuits  that  volunteer  to  par- 
ticipate in  the  project.  Plans  call  for 
the  Western  District  of  Kentucky  to 
act  as  the  consolidating  court  for 
CVB  applications  in  the  Sixth  and 
Seventh  Circuits.  It  is  expected  that 
the  automated  CVB  system  will  be 
processing  over  80  percent  of  the 
national  central  violations  bureau 
cases  before  the  end  of  the  1  982 
fiscal  year. 

Future  Plans.  The  Center  is  cur- 
rently studying  the  feasibility  of 
using  the  consolidated  data  pro- 
cessing approach  in  its  Index  Case 
Management  System  as  well.  The 
Index  system,  another  well-known 
Courtran  application,  cross  refer- 
ences all  cases  and  parties  and 
provides  case  management  infor- 
mation to  the  clerk's  office.  Reports 
from  the  Index  system  show  case 
and  party  relationships,  judge 
caseloads,  case  category  distribu- 
tion, and  other  elements  of  case 
management.  The  Districts  of 
Maine,  New  Hampshire  and  Rhode 
Island  are  now  participating  in  a 
data  input  consolidation  experi- 
ment in  which  all  case  informa- 
tion— openings,  closing,  parties, 
etc. — is  forwarded  to  the  District  of 
Massachusetts.  California  Central 
is  undertaking  this  service  for  the 
districts  of  Nevada  and  Hawaii. 
Index  reports  are  produced  every 
month  for  these  three  test  courts 
just  as  if  the  data  were  input  on  a 
terminal  physically  located  in  the 
clerk's  office  of  each  court.  If  the 
experiment  proves  successful,  the 
Center  and  the  Administrative 
Office  will  consider  using  such 
consolidation  to  extend  the  avail- 
ability of  the  Index  system  into 
districts  having  caseloads  which, 
taken  alone,  would  be  too  low  to 
justify  the  cost  of  equipment  and 
telecommunications,  lift 


REPORT  ISSUED  ON 
MASTERS 

A  report  has  been  issued  on  the 
results   of  an   experiment   in   the 
Southern  District  of  New  York  to 
assign     volunteer     attorneys     as 
masters  in  civil  litigation.  The  pro- 
ject was  instituted  two  years  ago 
upon  the  recommendation  of  the 
Second  Circuit  Commission  on  the 
Reduction  of  Burdens  and  Costs  in 
Civil  Litigation.  The  report,  issued 
by    the    Committee    on     Federal 
Courts  of  the  Association  of  the  Bar 
of  the  City  of  New  York,  concludes 
that,  though  results  of  the  project 
/vere    somewhat    negative,    more 
study  is  required  to  fully  evaluate 
:he  worth  of  such  a  program. 

The  program  contemplated  that 
n  appropriate  civil  cases  the  attor- 
leys  would  select  a  master  from  a 
oster  of  forty  experienced  attor- 
leys  who  had  volunteered  to  par- 
icipate.  The  principal  functions  of 
he  volunteer  masters  were  to  aid 
he  attorneys  in  identifying  and  nar- 
owing  the  issues,  assisting  in  stip- 
ilating  facts,  and  endeavoring  to 
vork  out  with  the  parties  a  plan  for 
liscovery  and  the  filing  of  pretrial 
notions.  The  master  was  to  meet 
vith  the  parties  within  twenty  days 
fter  the  order  of  assignment,  to 
chedule  subsequent  conferences, 
nd  to  issue  status  reports  to  the 
Jdge  every  two  months.  At  the 
onclusion  of  the  assignment  the 
laster  was  to  issue  a  final  report  to 
ie  judge  describing  the  matters 
pon  which  the  parties  could  and 
ould  not  reach  agreement. 
The  report  found  that  a  relatively 
nited  number  of  cases  had,   in 
ct,  been  assigned  to  volunteer 
asters.  In  those  cases  the  judge, 
stead  of  the  attorneys,   usually 
isigned  the  master  and  seldom 
as    the    first    conference    held 
ithin  twenty  days. 
Interviews  with  individuals  who 
wed  as  masters  revealed  that  the 
ajority   felt   that   they   had    had 
»me  positive  effect  on  the  prog- 
ss  of  the  litigation.  Reactions  of 
igating  attorneys  were  also  posi- 
e.  Most  agreed  that  the  masters 
d  taken  their  role  seriously  and 
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had  assisted  in  the  litigation  by 
helping  to  narrow  issues,  formally 
resolving  discovery  disputes,  and 
dealing  with  other  procedural 
problems. 

Reactions  by  the  three  judges 
who  participated  in  the  program, 
however,  were  decidedly  mixed. 
Often,  it  was  indicated,  the  court's 
follow-up  on  the  volunteermasters' 
performance  created  additional 
work  for  the  judge.  Two  of  the 
judges  were  not  sure  that  volunteer 
masters  had  any  significant  effect 
in  encouraging  settlement  or  re- 
ducing work  for  judges  in  those 
cases  that  were  not  settled.  All 
three  judges  ceased  references  to 
the  volunteer  masters  after  the 
initial  assignments  were  made  at 
the  beginning  of  the  program. 

The     Committee     on     Federal 
Courts,  due  to  the  limited  nature  of 
the  experiment,  could  offer  only  a 
preliminary  assessment.  Although 
the  majority  of  the  persons  acting 
as   volunteer   masters   found   the 
work  satisfying,  the  participating 
judges  concluded  that  the  program 
was  not  helpful.  The  scope  of  the 
experiment    prohibited    objective 
analysis,  so  the  actual   effective- 
ness of  the   program   remains   in 
doubt.     Furthermore,    the    report 
suggests  that  while  the  program 
would  not  seem  to  be  necessary  in 
smaller,  easily  managed  cases,  the 
program  could  even   be  counter- 
productive in  larger  actions  where 
the  presence  of  a   master  would 
merely  add  another  layer  of  ineffec- 
tive bureaucracy.  Finally,  although 
some  participants  thought  it  dis- 
advantageous that  masters  lackthe 
authority  to  impose  sanctions,  the 
report  stated  that  the  granting  of 
such    authority   would    appear  to 
make  masters  little  different  from 
magistrates.  If  this  were  the  case, 
better  use  might  be  made  of  paid 
magistrates  rather  than  volunteer 
masters. 

The  committee  recommends 
that  if  serious  study  of  the  program 
is  desired,  a  greater  number  of 
judges   should   participate   and   a 


JURY  INSTRUCTIONS, 

OTHER  MATERIAL  ADDED 

TO  BENCH  BOOK 

The  Federal  Judicial  Center 
this  month  distributed  several 
new  chapters  of  the  Bench  Book 
for  United  States  District  Court 
Judges.  The  new  material  in- 
cludes general  jury  instructions 
to  be  given  at  the  beginning  and 
end  of  both  civil  and  criminal 
cases,  procedures  for  the  waiver 
of  a  jury  trial,  and  a  suggested 
outline  for  the  conduct  of  natu- 
ralization proceedings.  Because 
of  the  large  amount  of  text  now 
available,  a  second  three-ring 
binder  for  Bench  Book  material 
was  also  included  in  the  recent 
mailing. 

The  Bench  Book,  which  is 
prepared  under  the  direction  of  a 
committee  of  experienced  dis- 
trict judges  who  have  served  on 
the  Center's  Board,  is  available 
only  to  district  judges,  mag- 
istrates  and  bankruptcy  judges. 


greater  number  of  cases  should  be 
assigned  to  volunteer  masters.  The 
committee  also  recommends  that 
the  program   be  administered   by 
someone  from  the  clerk's  office  to 
reduce  the  expenditure  of  time  by 
the  judges   in   the   program.   The 
masters  should  also  have  detailed 
guidelines    concerning    their    re- 
sponsibilities and  functions.  Man- 
datory status  conferences  should 
be  held  every  three  months  with 
the  court.  In  summary,  the  com- 
mittee  reported   that   although   a 
preliminary    assessment    appears 
negative,   this    innovation   should 
not  be  rejected  without  a  proper 
study. 

[The  use  of  masters  in  other 
proceedings  has  also  been  eval- 
uated. In  a  report  to  the  Federal 
Judicial  Center,  for  example,  Vin- 
cent M.  Nathan  has  explored 
masters'  role  in  the  post-judgment, 
or  implementation  phase  of  litiga- 
tion. Nathan,  The  Use  of  Masters  In 
Institutional  Reform  Litigation,  1 0 
Toledo  L  Rev.  41  9  (1 979).  Reprints 
of  this  article  are  available  from  the 
Center's  Information  Service 
Office.l    UK 
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Reports  on  Activities  of  State-Federal  Judicial  Councils 


STWEFEDER4L 


The  Ninth  Circuit  has  recently 
undertaken  efforts  to  invigorate  the 
concept  of  state-federal  council 
meetings.  Herewith  a  report  on 
some  of  these  activities. 

Alaska.  Anchorage  was  the  site 
for  Alaska's  state-federal  council 
meeting  last  November.  It  brought 
together  not  only  state  and  federal 
judges,  but  also  a  representative  of 
the  Alaska  Bar  and  the  Administra- 
tive Director  of  the  Alaska  courts. 
Several  cooperative  agreements 
were  reached,  including:  joint  use 
of  available  courtrooms  when 
necessary;  the  exchange  of  per- 
sonnel with  specialized  technical 
skills  for  "discrete  projects";  and 
the  avoidance  of  jury  service  in 
both  systems  for  a  given  period  of 
time  through  cooperative  use  of 
juror  lists. 

A  unanimous  resolution  of  the 
council  put  on  record  their  recom- 
mendation that  the  federal  court- 
room which  served  as  the  Terri- 
torial Courtroom  until  Alaska's 
transition  to  statehood  be  pre- 
served as  an  historical  site.  It  was 
additionally  recommended  that 
articles  of  historical  importance  be 
displayed  in  this  courtroom. 

Put  over  for  a  future  meeting  was 
the  consideration  of  "joint  trials 
and  discovery  where  particular 
actions  having  common  questions 
of  law  or  fact  nevertheless  require 
trials  in  both  the  federal  and  the 
state  court." 

Arizona.  Federal  and  state 
judges  who  constitute  Arizona's 
state-federal  council  met  in  Jan- 
uary with  Chief  Federal  District 
Judge  C.  A.  Muecke  presiding  as 
chairman.  The  meeting  was  held  at 
the  Supreme  Court  of  Arizona  in 
Phoenix. 

A  problem  common  to  many  of 
the  states  was  discussed — con- 
flicts between  state  and  federal 
trial  scheduling.  In  Arizona  the 
issue  is  somewhat  compounded  in 
two  urban  counties  (Pima  and 
Maricopa)  because  in  one  county 
case  assignments  are  designated 


by  the  use  of  the  individual  calen- 
dar system  while  in  the  other  the 
master  calendar  is  used.  Final 
decision  on  an  accommodation 
awaits  further  discussions  and 
more  information. 

Another  matter  which  was  con- 
sidered but  not  resolved  relates  to 
the  certification  of  questions  of 
state  law  from  the  federal  judiciary 
to  the  Arizona  Supreme  Court. 

Nevada.  This  state's  council 
meeting  was  held  last  November  at 
the  National  Judicial  College  on 
the  University  of  Nevada  campus  at 
Reno. 

Discussed  by  the  group  were: 
removal  actions  from  the  state  trial 
court  to  the  federal  trial  court,  with 
a  report  on  a  statistical  breakdown 
by  counties;  avoidance  of  dual  jury 
service  when  possible;  and  the  ex- 
panded   jurisdiction    of   the    U.S. 
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the  decade  of  the  1 970s,  there  has 
been  increasing  concern  that  the 
procedures  by  which  federal  pro- 
cedural and  evidence  rules  are 
developed  and  promulgated  may 
be  in  need  of  review  and  reexami- 
nation. The  seminar  heard  a  de- 
scription of  the  current  rule-making 
process,  and  observations  by  those 
who  have  participated  in  the  pro- 
cess from  several  vantage  points 
on  specific  changes  that  might  be 
desirable. 

•    Peremptory  Challenge 

Legislation.  There  are  before  the 
Congress  several  proposals  that 
would  allow  litigants,  on  a  peremp- 
tory basis,  to  challenge  the  judge 
assigned  to  the  case  and  compel 
the  transfer  of  the  case  to  another 
judge.  The  conferees  considered 
the  experience  in  several  states 
with  similar  peremptory  challenge 
statutes,  and  discussed  whether 
the  Judicial  Discipline  and  Tenure 
Act  of  1980  has  relieved  the  need 
that  some  perceive  for  peremptory 
challenge  legislation. 

•    Federal  Appellate  Jurisdic- 


Bankruptcy  Court. 

Oregon.  Chief  Justice  Arno  H, 
Denecke,  this  council's  chairman, 
presided  at  Oregon's  meeting  lasl 
October. 

Discussed  were  matters  ol 
mutual  concern  such  as:  where  and 
to  what  extent  cases  are  being  filed 
in  the  state  and  federal  courts; 
diversity  jurisdiction  and  legisla- 
tive proposals  to  abolish  it;  pris- 
oner petitions  and  overcrowdec 
conditions  in  state  jails;  and  certifi- 
cation of  questions  of  state  law 
from  the  federal  court  to  the 
Supreme  Court  of  Oregon. 

U.S.  District  Judge  Owen  M 
Panner  reported  on  a  meeting  witl 
the  incoming  Multnomah  Count 
District  Attorney,  which  brough 
about  an  agreement  that  Distric 
Attorney  Michael  Schrunk  wouli 
handle  more  bank  robbery  cases  t< 
relieve  the  federal  prosecutor' 
heavy  caseload,  llfil 

tion.  Proposals  have  been  pendim 
in  the  Congress  for  several  years  f 
restrict  the  mandatory  jurisdictioi 
of  the  Supreme  Court  of  the  Unite* 
States,  as  well  as  to  create  addi 
tional  appellate  capacity  at  th< 
national  level  through  the  creatioi 
of  some  form  of  panel  of  the  exist 
ing  appellate  courts.  The  seminar': 
discussion  of  these  various  legisla 
tive  proposals  also  took  note  c 
other  proposals  to  restrict  the  fed 
eral  courts'  substantive  jurisdic 
tion  in  various  areas. 

•  Alternative  Dispute  Resolu 
tion.  The  seminar  considered  th< 
various  proposals  from  privat 
foundations  for  the  creation  am 
support  of  alternative  methods  c 
dispute  resolution.  The  Minor  Dis 
pute  Resolution  Act  of  198' 
authorizes  federal  funding  to  assis 
such  programs  in  the  state  an 
local  courts,  but  to  date  that  authc 
rization  has  not  been  followed  wit 
an  appropriation. 

•  Impact  of  Regulator 
Reform  on  the  Federal  Courts.  A 
in  past  seminars,  there  was  discus 

See  BROOKINGS,  p. 
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sion  of  proposals,  generally  sub- 
sumed under  the  label  of  "the 
Bumpers  Amendment,"  that  would 
expand  judicial  review  of  agency 
rule  making.  The  conference  con- 
sidered, among  other  things,  the 
mpact  of  such  legislation  on  the 
;ourts. 

•  Pretrial  Services.  The  con- 
erees  heard  a  description  of  the 
Divisions  of  Title  II  of  the  Speedy 
["rial  Act  of  1  974,  authorizing  pre- 
rial  services  agencies  in  ten 
temonstration  districts,  and  con- 
lidered  legislation  currently  pend- 
ng  to  reauthorize  pretrial  services 
igencies  and  provide  for  their 
istablishment  in  light  of  the  condi- 
ions  in  local  districts. 

•  Other  Topics.  There  was 
Iso  discussion  of  State  Justice 
istitute  legislation,  means  of 
etter  ascertaining  congressional 
itent  in  statutes,  and  plans  to 
elebrate  the  bicentennial  of  the 

onstitution. 

*   *   * 

Chief  Justice  Burger's  com- 
lents  on  the  need  for  greater 
Dmmunication  among  the 
ranches  of  government  was  the 
imulus  for  development  of  the 
Jminars,  which  were  brought  into 
sing  primarily  through  the  efforts 

Mark  W.  Cannon,  Administrative 
ssistant  to  the  Chief  Justice,  and 
'arren  I.  Cikins,  Senior  Staff  Mem- 
sr  of  the  Brookings  Advanced 
udy  Program.   lift 
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indicate  the  appellate  court's 
ocedural  preferences.  The  opin- 
ns  fell  into  four  basic  categories: 
)  motions,  including  pretrial,  trial, 
d  post-trial  motions;  (2)  jury  in- 
actions; (3)  preliminary  injunc- 
•ns;  and  (4)  miscellaneous  advice 
such  areas  as  fees  of  masters 
d  judgment  orders. 
Obviously,  as  Judge  Rubin 
mts  out,  the  index  itself  cannot 
Jicate  whether  the  views  ex- 
Jssed  in  the  opinions  still  repre- 
nt  the  views  of  the  circuit  court, 
t  use  of  standard  legal  research 
)ls  could  provide  verification,  lift 
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Criminal  Code.  On  February  4, 
Congressman  Thomas  Kindness 
introduced  a  bill  that  would  com- 
pletely revise  the  federal  criminal 
laws.  The  latest  in  a  long  line  of 
proposed  code  revisions,  this  bill  is 
identical  to  the  measure  reported 
out  of  the  House  Judiciary  Com- 
mittee last  year  (H.R.  6915).  No 
criminal  code  bill  has  yet  been 
introduced  in  the  Senate. 

In  a  related  area,  several  bills 
have  been  introduced  both  in  the 
House  and  Senate  which  would 
establish  criteria  for  the  imposition 
of  the  death  penalty.  One  of  these, 
sponsored  by  Senator  Dennis 
DeConcini,  is  nearly  identical  to  a 

SUPPLEMENT  TO 

PRISONERS'  RIGHTS 

COMPENDIUM  PUBLISHED 

The  Federal  Judicial  Center  now 
has  available  a  current  supplement 
to  the  popular  Compendium  of  the 
Law   on    Prisoners'  Rights.    That 
volume,  which  surveys  the  devel- 
oping case  law  of  prisoner  litiga- 
tion, was  written  by  Magistrate  Ha 
Jeanne  Sensenich  (W.D.  Pa.)  and 
published  by  the  Center  in  April 
1979.  While  no  formal  effort  was 
undertaken  to  update  the  materials 
in   the   Compendium,    Magistrate 
Sensenich  continued  to  annotate 
her  own  notes  to  supplement  the 
text  as  an  aid  to  her  own  work  and 
as  a  source  for  the  lectures  she 
gives  as  part  of  the  Center's  con- 
tinuing    education     and    training 
program. 

Those  notes  and  annotations 
have  now  been  prepared  and  pub- 
lished as  a  supplement  to  the 
Compendium.  Copies  are  available 
to  judicial  branch  personnel  from 
the  Center's  Information  Service 
Office,  1  520  H  Street,  N.W.,  Wash- 
ington, D.C.  20005;  or  by  calling 
202/FTS  633-6365.  [Copies  of  the 
Compendium  (027-000-00792-9) 
and  the  supplement  (027-000- 
01 093-8)  are  for  sale  to  the  public 
from  the  Government  Printinq 
Office.]    lift 


measure  that  cleared  the  Senate 
Judiciary   Committee    in   the    last 
Congress.   The    Senate    has    also 
received    two    bills    that    would 
restrict  current  bail  practices  and 
limit  the  availability  of  release  on 
personal    recognizance.    Also    of 
interest  in  the  criminal  area  are  two 
bills  that  would  define  and  limit  the 
exclusionary  rule  infederal  criminal 
proceedings.      Regarding      post- 
conviction   proceedings,    Senate 
Judiciary     Committee     Chairman 
Strom  Thurmond  has  introduced  a 
bill   which   would   modify  federal 
habeas  corpus  procedures  so  as 
"to  ameliorate,"  in  Senator  Thur- 
mond's     words,     "the     repeated 
abusive    use    of    federal    habeas 
corpus    to    attack    state    criminal 
convictions." 

Other  Matters.  Several  bills  that 
did  not  gain  final  passage  last  year 
have  been  reintroduced  into  this 
session.  The  Federal  Courts  Im- 
provement Act  of  1981  has  been 
introduced  in  the  Senate.  Like  pre- 
vious proposals,  it  would  merge  the 
Court  of  Claims  and  the  Court  of 
Customs  and  Patent  Appeals  into  a 
Court  of  Appeals  for  the  Federal 
Circuit.  This  measure  would  also 
create  a  new  trial-level  court  called 
the  United  States  Claims  Court.  A 
similar  bill  was  introduced  in  the 
House  by  Congressman  Robert 
Kastenmeier  on  March  10. 

Fair  housing  civil  rights  bills 
have  been  introduced  again  in  both 
chambers  to  create  new  enforce- 
ment mechanisms  for  violations  of 
Title  VIII  of  the  Civil  Rights  Act  of 
1  968.  Such  a  bill  passed  the  House 
last  year,  but  a  cloture  motion  to 
limit  debate  of  the  bill  on  the  floor 
of  the  Senate  failed  by  a  small 
margin  in  the  waning  days  of  the 
96th  Congress. 

Finally,  Senator  Thurmond  has 
reintroduced  legislation  submitted 
during  the  final  days  of  the  last 
Congress,  that,  in  acknowledg- 
ment of  concerns  expressed  by  the 
Chief  Justice  in  a  speech  before 
the  American  Law  Institute  last 
spring,  would  establish  a  Federal 
Jurisdiction  Review  and  Revision 
Commission,  lift 
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I     calendar 

Apr.     13-15     EEO     Coordinators 

Workshop;  Clayton,  MO 
Apr.     13-15     Basic     Instructional 
Technology  Workshop;  Buffalo, 
NY 

Apr.  27-29  Management  Seminar 
for  Chief  Probation  Clerks; 
Washington,  DC 

Apr.  28-May  1  Management  Semi- 
nar for  District  Court  Clerks;  Ft. 
Worth,  TX 

Apr.  29-May  1  Workshop  for 
Judges  of  the  Third  Circuit; 
Gettysburg,  PA 

Apr.  30-May  1  Judicial  Conference 
Advisory  Committee  on  Bank- 
ruptcy Rules;  Pittsburgh,  PA 

May  3-6  Fifth  Circuit  Judicial  Con- 
ference; Biloxi,  MS 

May  3-6  Seventh  Circuit  Judicial 
Conference;  Chicago,  IL 

May  4-6  Regional  Seminarfor  U.S. 
Probation  Officers;  Ft.  Worth,  TX 

May  5  Workshop  for  Judges  of  the 
Seventh  Circuit;  Chicago,  IL 

May  7-10  Second  Circuit  Judicial 
Conference;  Buck  Hill  Falls,  PA 

May  11-13  Workshop  for  Judges 
of  the  Sixth  Circuit;  Louisville, 
KY 

May  1  3-1  5  Seminarfor  Bankruptcy 
Judges;  Kansas  City,  MO 

May  13-15  Sixth  Circuit  Judicial 
Conference;  Louisville,  KY 
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May  19-21  Management  Seminar 
for  Chief  U.S.  Probation  Officers; 
St.  Louis,  MO 

May  31 -June  2  District  of  Colum- 
bia Circuit  Judicial  Conference; 
Williamsburg,  VA 


DEPUTY  CLERK— ESTATE 
DIVISION,  S.D.  OHIO 
BANKRUPTCY  COURT 

Position:  Deputy  Clerk — Estate 
Administration  of  tht  United 
States  Bankruptcy  Court  for  the 
Southern  District  of  Ohio, 
Columbus,  Ohio.  Salary  is 
$1 8,585  to  $32,048  depending 
upon  qualifications. 
Duties:  Managing  trustees  in 
bankruptcy  and  providing  appro- 
priate liaison  between  the 
trustees  and  the  court. 
Qualifications:  Undergraduate 
degree  in  law,  business,  court 
administration  or  similar  dis- 
cipline. 

To  Apply:  Send  resume  to  Per- 
sonnel Office,  United  States 
Bankruptcy  Court,  124  United 
States  Courthouse,  85  Marconi 
Boulevard,  Columbus,  Ohio 
43215. 
Equal  Opportunity  Employer. 
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ELEVATION 

Harrison   L  Winter,  Chief  Judge, 
CA-4;  April  6 


POSITION 

AVAILABLE  IN 

NINTH  CIRCUIT 

Position:  Director,  Santa  Ana 
Divisional  Office,  United  States 
Bankruptcy  Court,  Central  Dis- 
trict of  California.  Salary  is 
$22,486  to  $32,048  commen- 
surate with  qualifications. 
Duties:  Responsible  for  man- 
aging a  geographically  separate 
divisional  Bankruptcy  Court 
Clerk's  Office.  Reports  directly  to 
Clerk  of  Court  in  Los  Angeles 
headquarters. 

Qualifications:  Seven  years  pro- 
gressively responsible  experi- 
ence in  administration  or  man- 
agement. Strong  background  in 
court  administration  preferred. 
To  Apply:  Submit  application 
and  resume  to:  Jack  L  Wagner, 
Clerk,  U.S.  Bankruptcy  Court, 
906  U.S.  Courthouse,  31  2  North 
Spring  Street,  Los  Angeles, 
California  90012. 
Equal  Opportunity  Employer 
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AN  INTERVIEW  WITH     OWVERSITY  OF  ILLINOIS  NEW  CHIEF  JUDGE  |N 


CHIEF  JUDGE  BROWNING 
OF  THE  NINTH  CIRCUIT 


MAY  1  8  1981 


Chief  Judge  James  Robert 
Browning  of  Montana  joined  the 
Ninth  Circuit  Court  of  Appeals  in 


September  1961,  almost  20  years 
igo-  He  became  Chief  Judge  in 
'976.  He  brought  to  the  Circuit  a 
uoad  background  of  experience  in 
he  law,  including  service  in  the 
department  of  Justice  and  three 
ears  as  the  Clerk  of  the  Supreme 
".ourt  of  the  United  States. 

The  Ninth  embraces  nine  states, 
he  Territory  of  Guam  and  the 
lorthern  Mariana  Islands.  It  has 
3  authorized  circuit  judgeships 
nd  74  district  court  judgeships. 
Vhen  the  Fifth  Circuit  is  split  next 
October,  the  Ninth  will  become  the 
irgest  of  the  twelve  circuits. 

In  the  following  interview  Chief 
udge  Browning  speaks  out  on  a 
umber  of  issues  affecting  the 
'ork  of  his  Circuit  and  the  man- 
■jement  of  its  heavy  caseload. 


Next  October  the  Fifth  Circuit 
will  be  split  into  two  circuits,  the 
Fifth  and  the  Eleventh.  This  will 
leave  the  Ninth  Circuit  as  the 
largest  circuit  in  the  system.  In  a 
recent  speech  you  expressed  the 
view  that  attempts  should  be 
made  to  avoid  a  similar  split  of  the 
Ninth  Circuit.  Could  you  explain 
the  reasons  for  this  view? 

In  the  first  place,  people  of  the 
western  states,  particularly  the 
maritime  states,  have  many  inter- 
ests— social,  economic,  and  com- 
mercial— in  common,  and  it  is 
desirable  that  they  be  governed  by 
a  uniform  body  of  federal  law  to 
contribute  some  stability  and  pre- 
dictability to  the  law  in  those  areas. 
One  way  to  achieve  uniformity  is  to 
have  a  single  circuit  court  deciding 
See  INTERVIEW,  p.  4 


FOURTH  CIRCUIT 

On  April  6  Judge  Clement  F. 
Haynsworth,  Jr.  took  senior  status 
after  having  served  for  1 6  years  as 
Chief  Judge  of  the  Fourth  Circuit 
and  one  day  after  his  24th  anniver- 
sary on  the  bench.  Before  stepping 
down,  Judge  Haynsworth  was  the 
most  senior  chief  judge  of  a  federal 
court  of  appeals  (see  his  interview 
in  The  Third  Branch,  December 
1980). 

Judge  Harrison  L  Winter  is  the 
new   chief  judge. 
Judge  Winter  was 
appointed  as 

United  States  Cir- 
cuit Judge  in 
1  966.  Previously, 
he  had  served  as 
United  States  Dis- 
trict Judge  for  the 
District  of  Maryland.  Judge  Winter 
received  his  LLB.  degree  from  the 

See  CHIEF  JUDGE,  p.  3 


TWO  FJC  BOARD  MEMBERS  ELECTED 


The  Judicial  Conference  of  the 
United  States  has  elected  Circuit 
Judges  Cornelia  G.  Kennedy  (CA- 
6)  and  John  D.  Butzner,  Jr.  (CA-4) 
to  serve  as  members  of  the  Board 
of  the  Federal  Judicial  Center. 

Judge  Kennedy  is  the  first 
woman  to  serve  on  the  Board.  She 
was  appointed  to  the  appellate 
bench  on  September  26,  1979. 
Prior  to  that,  she  served  as  a  U.S. 
District  Judge  for  the  Eastern  Dis- 
trict of  Michigan  from  1970-1979 
and  as  Chief  Judge  of  that  court 
from  1977-1979.  Judge  Kennedy 
attended  the  University  of  Michi- 


gan, receiving  her  B.A.  degree  in 
1  945  and  J.D.  degree  in  1  947.  She 
has  also  been  awarded  honorary 
LL.D.  degrees  from  Northern 
Michigan  University,  Eastern 
Michigan  University  and  Western 
Michigan  University. 

Judge  Kennedy  replaces  Chief 
Judge  John  C.  Godbold  (CA-5) 
who  became  ineligible  to  serve  on 
the  Board  when,  as  a  Chief  Judge, 
he  became  a  member  of  the  Judi- 
cial Conference  of  the  United 
States.  His  term  on  the  Board  was 

See  FJC  BOARD,  p.  2 


WILL  RULING  APPLIED  TO  ALL  NEW  JUDGES 


'[ i 


In  what  is  likely  to  be  one  of  the 
final  chapters  in  the  current 
chronicle  of  federal  judges'  pay 
litigation,  District  Judge  Stanley 
Roszkowski  on  April  10  ruled  that 
the  pay  freeze  legislation  at  issue 
in  Will  v.  United  States  could  not 
be  applied  to  newly  appointed 
judges.  The  Supreme  Court  had 
earlier  held  that  the  legislation 
was  unconstitutional  as  to  sitting 
judges  (see  The  Third  Branch, 
January  1981). 


DISTRICT  COURT 

EXECUTIVES  TO  BE 

TESTED  IN  FIVE  COURTS 

Five  district  courts  have  been 
selected  to  participate  in  a  pilot 
project  to  test  the  feasibility  of 
utilizing  court  executives  in 
metropolitan  district  courts  having 
ten  or  more  judges.  The  five  pilot 
courts  are  the  Southern  District  of 
New  York,  the  Eastern  District  of 
Michigan,  the  Southern  District  of 
Florida,  the  Northern  District  of 
Illinois,  and  the  Central  District  of 
California. 

At  its  March  1  980  meeting,  the 
Judicial  Conference  adopted  a 
resolution  specifying  that  these 
court  executives  would  be  "se- 
lected by  and  be  subject  to  the 
direction  of  the  district  court  for 
the  relevant  district."  Furthermore, 
the  Conference  directed  that  any 
person  selected  must  be  on  the  list 
of  persons  certified  by  the  Board  of 
Certification,  created  by  Congress 
in  the  Circuit  Executive  Act  of 
1971. 

In  approving  funds  for  the  five- 
district  pilot  project,  the  Appropri- 
ations Committees  of  the  Con- 
gress noted  the  need  for  express 
statutory  authority  for  these  posi- 
tions if  this  pilot  project  is  to  be 
extended  beyond  experimental 
status.  The  Director  of  the  Admin- 
istrative Office,  with  the  approval 
of  the  Judicial  Conference,  will 
transmit  during  this  session  of 
Congress  proposed  substantive 
legislation  to  authorize  such  posi- 
tions in  the  district  courts.    lift 


In  the  litigation,  the  government 
had  contended  that  although  the 
pay  limitations  imposed  in  fiscal 
years  1  980  and  1  981  were  uncon- 
stitutional as  to  sitting  judges, 
Congress  could  and  did  intend  to 
limit  the  salaries  of  judges  ap- 
pointed subsequent  to  such  legis- 
lation. Specifically,  it  was  main- 
tained that  lower  salaries  should 
be  paid  to  judges  appointed  be- 
tween October  1  2,  1  979  and  Sep- 
tember 30,  1980  (the  period  in 
Will  II)  and  to  those  appointed 
after  October  1,  1980  (the  period 
in  Will  III). 

In     rejecting     this     argument, 
Judge  Roszkowski  first  noted  that 
the   statutes   did   not   adjust  the 
salaries  of  individuals,  but  rather 
affected  the  pay  rates  applicable 
to     positions.      Because     those 
statutes  were  found  to  be  uncon- 
stitutional, they  were  not  lawful 
limitations  on  the  positions  held 
by  federal  judges,  and  persons  ap- 
pointed to  the  bench  during  fiscal 
years    1980  and    1981    assumed 
office  without  regard  to  any  limita- 
tions. The  legislative  history  of  the 
statutes  further  revealed  that  Con- 
gress had  no  intention  that  the  pay 
limitations,    if  found    unconstitu- 
tional as  to  sitting  judges,  would 
nevertheless     apply     to     subse- 
quently appointed  judges.  Finally, 
Judge   Roszkowski  found   it  sig- 
nificant that,    historically,   all    in- 
dividuals serving  in  the  same  class 
of  the  federal  judiciary  have  been 
paid  atthe  same  rate.  He  noted  that 
underthe  government's  theory  of  a 
tiered  salary  system,  a  veteran  dis- 
trict judge  elevated  to  the  bench  of 
the  Court  of  Appeals  next  month 
would  have  to  take  a  cut  in  pay.  "To 
suggest  that  Congress  intended  to 
create  a  system  under  which  Dis- 
trict Judges  make  more  than  newly 
appointed      Court      of      Appeals 
Judges,  without  the  least  expres- 
sion of  Congressional  intent  of  any 
such  desire,  is  unsupportable." 

The  holding  will  increase  the 
salaries  of  the  93  district,  circuit 
and  CCPA  judges  appointed  in 
fiscal  year  1980  and  all  federal 
judges  appointed  thereafter,   lift 


FJC  BOARD  from  p.  1 

to  expire   in   March   1981    in  any 
event. 

Judge  Butzner  was  appointed  to 
the  Fourth  Circuit  on  July  31, 1967. 
Previously,  he  had  served  as  a  U.S. 


Judges  Kennedy  (left)  and  Butzner. 

District  Judge  for  the  Eastern  Dis- 
trict of  Virginia  from  1962-1967. 
Judge  Butzner  also  served  as  a 
Judge  of  the  Thirty-ninth  Judicial 
Circuit  and  as  Associate  Judge  of 
the  Fifteenth  Judicial  Circuit  of 
Virginia.  Judge  Butzner  is  a  grad- 
uate of  the  University  of  Scranton 
(B.A.  1938)  and  the  University  of 
Virginia  Law  School  (LLB.  1941). 
Judge  Butzner  will  fill  out  the 
approximately  two  years  which 
remain  in  the  term  of  former  Circuit 
Judge  William  H.  Mulligan  (CA-2), 
who  resigned  from  the  bench  on 
April  1,  1981.  lift  


HONORARY  TITLE  FOR 
FORMER  CHIEF  JUDGES 

At  its  recent  meeting  the  Court 
Administration  Committee  unani- 
mously authorized  former  chief 
judges  of  United  States  courts  to 
use  the  term  "emeritus"  on  non- 
official  documents,  such  as  indi- 
vidual stationery,  in  programs  such 
as  those  prepared  for  circuit  con- 
ferences or  American  Bar  Associa- 
tion meetings,  in  introductory 
statements  at  testimonials,  or  in 
award  ceremonies.  The  use  of  the 
term  in  official  court  documents 
associated  with  the  performance  of 
an  official  duty,  such  as  signing  an 
opinion  or  order,  should  not  be 
permitted. 

In  essence,  the  term  "emeritus" 
should  be  regarded  as  purely 
honorary,  having  no  formal  institu- 
tional recognition  in  any  juris- 
prudential context,    lift 


Nineteen    bankruptcy  judges 

attended  a  seminar  for  newly  ap- 
pointed   bankruptcy  judges    last 
month    at    the    Federal   Judicial 
Center.  Bankruptcy  Judge  David  A. 
Kline  of  Oklahoma  (left)  spoke  on 
fees  and  allowances  payable  to 
professionals     employed     by     a 
trustee   or  committee   under  the 
new  bankruptcy  code.  Bankruptcy 
Judge    Richard    W.    Hill  of  New 
Jersey  (below,  gesturing)  led  one 
of  several  small  group  workshops, 
this  one  on  creditors'  rights  and 
remedies.  Chairman  of  the  semi- 
nar was  Bankruptcy  Judge  Asa  S. 
Herzog  of  Florida,  retired. 
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University  of  Maryland  in  1  944  and 
his  undergraduate  degree  from 
Johns  Hopkins  University  in  1  942. 
He  has  served  as  a  member  of  the 
Judicial  Conference  Committee  on 
the  Operation  of  the  Jury  System. 
Judge  Haynsworth  has  indi- 
cated that  he  wishes  to  relinquish 
only  his  administrative  duties  and 
that  as  senior  judge  he  will  be  able 
to  devote  full  time  to  case  decision- 
making, tin 
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CENTER  PUBLISHES  REPORT 
ON  PEREMPTORY  CHALLENGE  OF  JUDGES 


Proposals  that  would  allow 
federal  litigants  to  challenge,  on  a 
peremptory  basis,  the  judge  as- 
signed to  their  case  are  explored  in 
a  new  Federal  Judicial  Center  re- 
port, Disqualification  of  Federal 
Judges  by  Peremptory  Challenge. 
The  Center  undertook  the  report  at 
the  request  of  the  Judicial  Con- 
ference Advisory  Committee  on 
Criminal  Rules. 

Resolutions  in  favor  of  peremp- 
tory challenge  of  federal  judges 
have  been  endorsed  by  the  Ameri- 
can Bar  Association,  and  bills  to 
permit  such  challenges  have  been 
introduced  in  the  last  two  sessions 
of  Congress.  Such  procedures 
now  operate,  by  rule  or  statute,  in 
seventeen  state  court  systems. 

The  Center  report  discusses  the 
proposals  that  have  been  offered 


on  the  federal  level  and  analyzes 
the  state  procedures  now  in  effect. 
The  report  also  considers  the  pos- 
sible administrative  consequences 
of  a  federal  peremptory  challenge 
procedure  and  weighs  the  com- 
peting policy  considerations  that 
should  properly  precede  a  deci- 
sion of  whether  to  adopt  such  a 
procedure. 

Disqualification  of  Federal 
Judges  by  Peremptory  Challenge 
was  prepared  by  Alan  J.  Chaset  of 
the  Center's  Research  Division. 
Copies  are  available  from  the  Cen- 
ter's Information  Service  Office 
(202/FTS  633-6365)  at  1520  H 
Street,  N.W.,  Washington,  D.C. 
20005.  Enclosure  of  a  self- 
addressed  mailing  label  (which 
need  not  be  franked)  will  expedite 
shipment,    lift 
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issues  of  federal  law.  Dividing  the 
circuit  would  inevitably  increase 
the  number  of  conflicting  deci- 
sions. And,  of  course,  this  in  turn 
would  increase  the  burden  upon 
the  already  overburdened  Supreme 
Court. 

It  is  useful  to  have  a  large  pool  of 
trial  and  circuit  judges,  particularly 
of  trial  judges,  in  a  single  circuit.  It 
permits  flexibility  in  moving  judges 
wherever  and  whenever  they  are 
needed,  free  from  the  restraints 
that  inevitably  arise  from  jurisdic- 
tional divisions.  In  short,  judicial 
manpower  can  be  used  more  effec- 
tively in  a  larger  circuit. 

It  is  also  a  legitimate  considera- 
tion, it  seems  to  me,  that  we  have 
over  90  years  of  tradition  and  his- 
tory in  the  Ninth  Circuit,  adding  to 
the  institutional  stability  of  both 
the  court  of  appeals  and  the  district 
courts. 

Finally,  and  perhaps  most  im- 
portant, if  we  can  develop  a  method 
for  making  large  circuits  function 
effectively,  it  will  provide  an  alter- 
native to  the  fragmentation  of  the 
federal  judicial  system  through 
multiplication  of  the  circuits — a 
process  with  no  foreseeable  end. 
The  Ninth  Circuit  has  taken 
certain  actions  to  deal  with  its 
extremely  heavy  caseload.  One  of 
these  measures  has  been  to  divide 
the  circuit  into  separate  admin- 
istrative units  as  authorized  by 
Section  6  of  the  Omnibus  Judge- 
ship Act  of  1978.  Would  you 
explain  this  plan? 

Section  6  of  the  Omnibus  Judge- 
ship Act  provided  that  a  court  of 
appeals  with  more  than  1  5  judges 
could  constitute  itself  into  admin- 
istrative units,  and  could  provide 
for  the  performance  of  its  en  banc 
function  by  less  than  all  of  its 
judges. 

Two  circuits  qualified — the  Fifth 
with  26  judges,  and  the  Ninth  with 
23.  The  Ninth  Circuit  accepted  the 
invitation  extended  by  Congress 
through  Section  6.  We  adopted  a 
plan  dividing  the  Ninth  Circuit  into 
three  units  for  administrative  pur- 
poses: Northern,  Middle,  and 
Southern. 


The  administrative  staff  is  being 
reorganized  along  these  geo- 
graphic lines.  An  assistant  circuit 
executive  will  be  assigned  to  each 
unit  to  provide  administrative 
assistance  to  the  circuit  judges  in 
each  unit,  and  to  the  district  and 
bankruptcy  courts  and  their  sup- 
port elements  in  each  unit.  The 
Court  of  Appeals  clerk's  office  has 
established  separate  "teams"  to 
process  appeals  from  each  of  the 
three  units  and  has  set  up  small 
branch  offices  in  Seattle  and  Los 
Angeles.  Circuit  libraries  have  been 
organized  at  metropolitan  centers 
in  each  unit  to  provide  local  service 
to  the  federal  bench  and  bar.  We 
are  working  toward  the  physical 
decentralization  of  administrative 
personnel  to  the  three  administra- 
tive centers — Seattle,  San  Fran- 
cisco, and  Los  Angeles. 

Under  the  plan,  most  of  the 
routine  administrative  work  of  the 
court  is  accomplished  through  an 
Executive  Committee,  consisting 
of  the  chief  judge,  the  seniorcircuit 
judge  from  each  of  the  three  divi- 
sions, and,  for  a  one-year  term,  the 
most  junior  circuit  judge  who  has 
not  yet  served. 

What  safeguards  does  the  plan 
provide  against  intracircuit  con- 
flicts? 

Although  administration  is  de- 
centralized under  the  plan,  adjudi- 
cation is  not.  Cases  are  heard  in  the 
locale  in  which  they  arise,  but  the 
judges  who  hear  them  are  drawn 
from  all  parts  of  the  circuit.  A 
common  pool  of  judges,  constantly 
rotated  in  their  assignment  to 
panels,  will  help  maintain  uni- 
formity among  panel  decisions. 
We  remain  a  single  court  for  the 
purpose  of  deciding  cases. 

There  is  a  greater  chance  for 
conflicting  decisions  but  the  cause 
is  not  the  division  of  the  circuit  into 
administrative  units,  but  simply  the 
growing  caseload.  We  now  have 
about  40  panels  of  three  judges  a 
month  hearing  an  average  of  five  or 
six  cases  per  panel.  The  increased 
number  of  decisions  enhances  the 
possibility  of  conflict. 

We  have  taken  several  steps  to 
meet  that  problem  in  addition  to 


maintaining  a  common  pool  of 
judges.  First,  our  staff  attorneys 
inventory  all  incoming  cases  after 
they  have  been  briefed,  identifying 
and  classifying  the  issues  in  each 
case.  When  assembling  calendars, 
the  staff,  with  the  assistance  of  a 
computer,  puts  cases  with  the 
same  issue  before  the  same  panel. 
We  also  try  to  bring  cases  that 
involve  similarthough  not  identical 
issues  to  the  attention  of  the  panel. 
Recently  we  have  also  been  pro- 
viding each  panel  with  a  list  of 
cases  that  have  been  calendared 
but  not  yet  decided  that  bear  upon 
the  issues  before  the  panel. 

The  Ninth  Circuit  has  taken 
advantage  of  another  provision  of 
the  Omnibus  Judgeship  Act  that 
provides  for  less  than  full  court  en 
banc  hearings.  What  is  your  en 
banc  procedure? 

Under  our  limited  en  banc  rule, 
all  23  active  judges  vote  on 
whether  to  take  a  case  en  banc.  If  a 
majority  of  the  23  vote  to  en  banc  a 
case,  a  random  drawing  is  held  to 
select  10  judges  to  sit  on  the  en 
banc  panel.  Those  10  judges  and 
the  chief  judge  make  up  the  en 
banc  panel.  If  a  judge  is  not  on  an 
en  banc  panel  for  three  successive 
drawings,  he  or  she  is  automati- 
cally included  in  the  fourth. 

After  the  case  is  heard  and 
decided  by  the  en  banc  panel, 
there  may  be  a  petition  for  rehear- 
ing by  the  full  court.  Such  a  petition 
will  be  voted  upon  by  the  whole 
court.  Thus,  the  court  may  order  a 
rehearing  by  the  full  court  follow- 
ing a  hearing  or  rehearing  by  a 
limited  en  banc  panel. 

We  have  taken  four  cases  en 
banc  under  these  new  procedures. 
We  have  decided  one.  The  process 
seems  to  work  well.  The  true  test  of 
the  procedure  will  come  when  the 
entire  court  votes  on  whether  to 
accept  the  decision  reached  by  a 
limited  en  banc  panel  in  a  con- 
troversial case.  I  think  the  willing- 
ness of  the  full  court  to  accept  a 
decision  of  an  en  banc  panel  with 
which  a  majority  of  the  full  court 
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disagrees   will    test   whether   the 
process  will  work. 

The  Ninth  Circuit  has  had  sev- 
eral years'  experience  with 
CALEN-9,  the  Center-designed 
computer  program  which  assists 
the  staff  attorneys'  office  in 
assigning  cases  to  a  three-judge 
panel.  How  does  the  system 
work?  Has  your  court  used  any 
other  automated  information 
systems? 

We  use  the  CALEN-9  computer 
program,  developed  with  the  aid  of 
the  Center,  to  make  up  case  clus- 
ters for  assignment  to  panels  of 
judges  for  hearing  and  decision.  As 
I    have   said,   the   staff  attorneys 
inventory  each  case  after  the  case 
has  been  fully  briefed.  In  addition 
to  identifying  the  issues,  they  also 
estimate  the  difficulty  of  the  case, 
assigning  each  Case  a  weight  on  a 
scale  of  1  to  10.  This  information 
goes  into  the  computer.  The  com- 
puter is  then   asked  to   produce 
each  month  the  number  of  case 
clusters   we   need  to   supply  the 
number     of     panels     of     judges 
available. 

The  computer  selects  the  cases 
that  are  ripe  for  argument  at  the 
particular  time,  taking  into  consid- 
eration statutory  priorities  and 
otherfactors,  such  as  age  equaliza- 
tion, so  that  we  hear  cases  of  about 
the  same  age  from  the  different 
regions  of  the  circuit. 

Each  case  cluster  contains  an 
agreed-upon  number  of  points 
(now  18).  For  example,  a  case 
cluster  assigned  to  a  particular 
panel  may  have  a  1 0,  a  5,  a  3;  orfive 
3's  and  three  1  's;  or  three  5's  and 
three  1  's;  and  so  forth.  The  object 
is  to  give  each  panel  a  cluster  of 
cases  of  about  equal  difficulty. 

Also,  as  I  have  said,  the  com- 
puter searches  back  for  six  months 
m  the  backlog  and  the  staff  then 
puts  cases  having  the  same  issue 
m  the  same  cluster  for  assignment 
to  the  same  panel. 

We  also  have  a  new  computer 
Drogram— Appellate  Records  Man- 
agement System,  or  ARMS— de- 


veloped through  the  joint  efforts  of 
the  Center  and  the  court.  Under 
this  program,  information  ordi- 
narily included  on  the  docket  sheet 
is  fed  into  the  computer  for  every 
appeal.  The  computer  has  all  the 
data   necessary  to  provide  corn- 


hold  "hearings"  on  emergency 
motions  by  telephone  conference 
call.  In  a  circuit  as  widespread  as 
ours,  travel  can  be  a  great  waster  of 
judicial  time.  Improving  communi- 
cation is  one  of  the  ways  we  can 
better  utilize  valuable  judge-time. 


It  is  desirable  that  [the  people  of  the  western  states]  be 
governed  by  a  uniform  body  of  federal  law  to  contribute  some 
stability  and  predictability  to  the  law  in  those  areas.  It  is  also  a 
legitimate  consideration,  it  seems  to  me,  that  we  have  over  90 
years  of  tradition  and  history  in  the  Ninth  Circuit.  " 


plete  control  at  each  stage  of  the 
appellate  process  from  the  time  the 
appeal  is  filed  until  it  is  finally 
disposed  of  on  a  petition  for  rehear- 
ing. ARMS  also  enables  us  to  fur- 
nish each  judge  with  information 
necessary  to  manage  the  judge's 
own  backlog. 

We  are  trying  to  gain  the  maxi- 
mum benefit  from  the  use  of  word 
processing  equipment.  Our  circuit 
judges  are  dispersed  over  a  wide 
area— Juneau,  Honolulu,  Seattle, 
Portland,    San    Francisco,    Sacra- 
mento, Los  Angeles,  San  Diego, 
Phoenix,  Reno,  and  Boise.  They  all 
now  have  word  processing  equip- 
ment, connected  by  telecommuni- 
cation. We  are  only  beginning  to 
learn  to  use  the  system,  but  experi- 
ence   in    the    Third    Circuit    has 
demonstrated  that  it  can  result  in 
very  significant  improvements  in 
communications.   Also,    we    now 


Although  not  directly  responsive 
to  your  question,  I  would  like  to 
mention  that  the  Center  is  doing  an 
in-depth  study  of  the  Ninth  Circuit 
to  find  ways  to  improve  our  produc- 
tivity. The  Center  has  prepared  a 
preliminary  report  making  various 
recommendations  that  are  now  in 
the  process  of  implementation.  A 
second   phase   of  the   study  will 
challenge  more  basic  assumptions 
of  the  appellate  process  and  per- 
haps come   up  with  suggestions 
that  can  make  a  substantial  dif- 
ference. 

In  a  recent  speech  during  the 
midyear  meeting  of  the  ABA,  you 
reported  on  the  progress  of  the 
Ninth  Circuit  committee  to  study 
the  evaluation  of  judges.  What  is 
that  project?  Would  you  explain 
the  two  principal  experiments  in 
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judicial  evaluation  being  studied 
by  the  committee? 

A  year  and  a  half  ago  the  Execu- 
tive Committee  of  the  Judicial  Con- 
ference of  the  Ninth  Circuit  created 
an  Ad  Hoc  Committee  to  Study  the 
Evaluation  of  Federal  Judges. 
Polling  lawyers  to  evaluate 
judges  is  commonplace.  It  is  less 
usual  for  an  agency  dominated  by 
the  potential  subjects  of  the  poll  to 
sponsor  such  activity.  It  is  unique,  I 
believe,  for  an  official  instru- 
mentality of  federal  judges  to 
undertake  a  study  that  may  lead  to 
an  evaluation  by  lawyers  of  the 
performance  of  those  federal 
judges. 

The  Ninth  Circuit  judges  did  not 
throw  caution  to  the  winds,  how- 
ever. The  committee  was  not 
authorized  to  evaluate  the  judges, 
but  only  to  evaluate  the  evaluation 
of  judges,  and  report  back  to  the 
conference.  And,  with  fine  even- 
handedness,  and  perhaps  even  a 
bit  of  a  hint  to  be  wary,  the  confer- 
ence also  created  a  second  com- 
mittee: the  Committee  to  Study  the 
Evaluation  of  Lawyers. 

The  Committee  to  Study  the 
Evaluation  of  Federal  Judges  has 
surveyed  the  literature,  interviewed 
district  judges  in  each  district  in  the 
circuit,  and  studied  what  the  states 
are  doing  in  this  area.  The  commit- 
tee is  now  formulating  its  report.  If 
the  committee  can  develop  a  pro- 
cedure that  would  assist  conscien- 
tious judges  in  improving  their  per- 
formance without  the  disadvan- 
tages common  to  past  polling 
systems,  I  believe  the  committee 
will  recommend  its  adoption. 

The  committee  has  given  close 
consideration  to  two  recent  devel- 
opments in  the  Northern  District  of 
California  that  may  point  in  the  right 
direction.  In  the  first,  the  bar  has 
appointed  a  committee  to  receive 
complaints  from  lawyers  regarding 
the  performance  of  particular 
judges.  The  complaints  are 
screened  by  the  lawyers'  commit- 
tee. If  a  complaint  has  sufficient 
merit  to  be  called  to  the  attention  of 
the  judge,  the  lawyers'  committee 


passes  it  along  to  a  committee  of 
judges.  If  the  judges'  committee 
decides  the  complaint  has  merit, 
the  committee  calls  upon  the  judge 
concerned  and  presents  the  com- 
plaint  to    him.    In    this    way   the 
lawyers  are  assured  of  anonymity 
and  may  be  more  willing  to  submit 
complaints.  On  the  other  hand,  the 
judges    may    be    more    likely    to 
respond    affirmatively    since    the 
complaint  will  have  been  examined 
by  fellow  judges  and  will  be  sub- 
mitted to  the  judge  only  if  in  their 
view  it  is  something  that  should  be 
called  to  his  or  her  attention.  Peer 
pressure,  it  is  thought,  may  be  a  far 
more  effective  means  of  correcting 
judicial  deficiencies  than  a  poll. 

The  second  experiment  in  San 
Francisco  was  initiated  by  one  of 
our  district  judges.  This  judge 
developed  a  questionnaire  that 
was  circulated  through  the  clerk's 
office  to  over  1 ,000  lawyers  who 
had  appeared  before  the  judge  in 
the  preceding  fours  years.  Their  re- 
sponses were  returned  to  the 
clerk's  office.  Again,  so  the  re- 
sponding attorneys  would  have  the 
benefit  of  anonymity,  the  clerk's 
office  compiled  the  results  of  the 
questionnaire  and  passed  them  on 
to  the  judge.  After  it  was  over,  the 
judge  wrote  to  the  participating 
lawyers,  thanked  them,  indicated 
he  had  found  the  results  useful  and 
informative,  and  advised  them  he 
was  taking  steps  to  solve  problems 
suggested  by  the  responses. 

The  advantages  of  this  system 
are  clear.  The  timing  of  the  ques- 
tionnaire and  the  questions  asked 
can  be  tailored  to  the  needs  of  the 
particular  judge.  Only  lawyers  who 
have  practiced  before  that  judge, 
and  so  know  whereof  they  speak, 
are  polled.  The  judge  alone  receives 
the  responses.  There  is  no  auto- 
matic public  exposure  to  put  the 
judge  on  the  defensive  and  inhibit 
self-improvement.  Since  each  poll 
is  distinct  in  timing  and  in  content, 
there  can  be  no  rankings  to  divide 
the  judges  and  separate  bench 
from  bar. 

There  is  at  the  present  time  a 
committee  of  the  Judicial  Confer- 
ence of  the  Ninth  Circuit  appointed 


to  consider  the  problem  of 
peremptory  challenges  to  judges. 
Has  that  committee  issued  any 
reports  on  this  question?  What  is 
your  position  on  peremptory  chal- 
lenges to  judges? 

We  have  two  committees  deal- 
ing with  this  problem.  The  first  is  a 
committee  of  the  circuit  confer- 
ence created  after  a  resolution  sup- 
porting peremptory  challenges 
was  defeated  at  the  1  979  meeting 
of  the  circuit  conference.  Though 
the  resolution  was  defeated,  the 
concerns  expressed  by  the  lawyers 
led  to  the  creation  of  the  conference 
committee  to  considerthe  problem. 
The  committee  is  composed  of 
both  lawyers  and  judges,  under  the 
chairmanship  of  a  leading  law  pro- 
fessor. A  preliminary  report  of  the 
committee  was  reviewed  and  hotly 
debated  at  the  1980  Conference. 
The  committee  will  report  again  at 
the  1981  Conference. 

A  second  committee  was  created 
by  the  district  judges  of  the  circuit. 
In  the  course  of  the  discussion  at 
the  1  980  conference,  many  of  the 
district  judges  became  convinced 
that  some  change  was  necessary 
and  announced  the  appointment  of 
a  committee  of  district  judges  to 
help  in  the  search  for  a  construc- 
tive solution  to  the  problem. 

The  problem  arises  out  of  the 
fact  that  challenge  for  cause  is  not 
an  effective  way  of  getting  judges 
to  relinquish  cases  which  for 
various  reasons  they  ought  not  to 
handle.  The  statutory  mechanism 
for  disqualification  for  cause  is 
ineffective.  The  statute  has  been 
interpreted  narrowly.  Motions  for 
disqualification  are  seldom 
granted.  Appeals  from  the  denial  of 
such  motions  are  rarely  successful. 
There  is  a  need,  but  no  effective 
remedy. 

On  the  other  hand,  the  proposal 
to  authorize  the  peremptory  chal- 
lenge exceeds  the  legitimate  need. 
A  judge  may  be  removed  for  no 
reason  at  all  or  for  reasons  that  all 
would  agree  to  be  unworthy.  The 
remedy  is  subject  to  abuse— judge- 
shopping,  obfuscation  and  delay, 
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nanipulation  of  the  system,  and 
vaste  of  judicial  and  administra- 
te resources.  And,  perhaps  most 
nportant,  the  chief  judges  of  the 
jrger  districts  in  the  Ninth  Circuit 
re  convinced  that  the  peremptory 
hallenge  would  undermine  the 
idividual  calendar  system  which 
lost  of  them  feel  has  really  been 
le  key  to  keeping  current  in  busy, 
letropolitan  district  courts.  I  hope 
e  can  avoid  these  difficulties  by 
iproving  the  means  for  disqualifi- 
Jtion  for  cause. 

The  Ninth  Circuit  adopted  pro- 
cures for  handling  complaints 
judicial  misconduct  in  advance 

the   passage   of  the   Judicial 
ouncils    Reform    and    Judicial 
induct    and    Disability   Act   of 
J80.  These  procedures  are,  in 
ibstance,   identical  to  the  pro- 
cures required  by  the  Act.  What 
is  been  your  experience? 
In  the  two-year  period  since  the 
Dcedures  were  announced,  we 
ve  received  about  a  dozen  com- 
jints    from    the    nine    western 
ites.  Three  remain  pending.  All 
t  one   of  the   remainder  were 
larly  subject  to  dismissal,  and 
ire  dismissed.  We  have  yet  to 
:eive  a  complaint  of  substance. 
<\s  you  might  anticipate,  the  first 
nplaint  was  filed  by  a   lawyer 
o  saw  an  opportunity  to  gain  an 
/antage  for  his  client.  His  com- 
int  was  that  the  judge  had  held 

case    under   submission    too 
g.  There  was  no  contention  that 
judge  was  generally  delinquent 
he  performance  of  his  duties — 
:act,  he  was  prompt  in  his  dis- 
;itions  and  current  in  his  work, 
ndamus  was  available  to  com- 
the  judge  to  perform  his  duty  to 
ide  that   particular  case.  The 
nplaint    procedures    were    not 
snded    to    provide    a    tactical 
ion  for  counsel  in  litigating  a 
ticular  lawsuit.  A  brief  order  was 
3red   rejecting   the   complaint, 

admonishing  counsel, 
iutthe  lawyer  had  his  waynone- 
ess— as    I    suspect    he    had 
cipated   from    the    beginning. 
sn  he  filed  his  complaint  he 


sent  a  copy  to  the  judge.  The  judge 
filed  his  opinion  in  the  case  before  I 
could  file  the  order  rejecting  the 
complaint. 

Most  of  the  other  complaints 
came  from  lay  persons  represent- 
ing themselves.  The  essence  of 
each  complaint  was  that  the  judge 
had  decided  the  particular  case 
against  the  complainant.  As  is 
commonly  true,  the  pro  se  litigant 
equated  an  adverse  decision  with 
judicial  bias. 

One  of  the  complaints  was  not 
dismissed.  It  related  to  a  minor 
matter  but  seemed  worth  calling  to 
the  attention  of  the  judge. Thatwas 
done  and  the  complaint  was 
closed  when  corrective  action  was 
taken. 

The  paucity  and  triviality  of  the 


complaints  filed  during  these  two 
years  does  not  mean  that  problems 
did  not  exist  or  that  they  were  not 
solved.  The  handling  of  complaints 
should  be  kept  in  perspective.  The 
process  established  by  the  Act  is 
deliberately  drawn  to  an  adminis- 
trative    model     rather     than     an 
adjudicatory  one,  and  its  primary 
purpose  is  to  improve  the  function- 
ing of  the  court  by  solving  admin- 
istrative problems,  not  to  ferret  out 
and  punish  offending  judges.  Yet 
complaints  are  not  important  in  the 
day-to-day   administration   of  the 
business    of   the    federal    courts. 
Problems   have   arisen   and   have 
been  dealt  with  every  day,  but  to 
my  knowledge,  in  our  circuit,  no 
substantial     problem     has     been 
brought  to  our  attention  initially  by 
a  complaint,  lift 


ALASKA  FREEZES  PLEA  BARGAINING 


The  National  Institute  of  Justice 
has  issued  a  report  on  Alaska's  ban 
of  plea-bargaining,  the  conclu- 
sions of  which  "contradict  some 
entrenched  views."  The  program 
went  into  effect  on  July  3,  1975, 
when  the  Alaska  Attorney  General 
ordered  all  District  Attorneys  and 
Assistant  District  Attorneys  to 
"refrain  from  engaging  in  plea 
negotiations  with  defendants  de- 
signed to  arrive  at  an  agreement  for 
entry  of  a  plea  of  guilty  in  return  for 
a  particular  sentence  to  be  either 
recommended  by  the  state  or  not 
opposed  by  the  state.  .  .  ." 

Comparing  the  year  before  and 
the  year  after  the  1975  ban,  the 
study  found  among  other  things 
that:  court  processes  did  not  bog 
down  but  to  the  contrary  they 
accelerated;  defendants  continued 
to  plead  guilty  at  about  the  same 
rate  as  before  the  ban;  the  rate  at 
which  cases  were  disposed  by  trial 
increased  substantially,  but  it  did 
not  become  unmanageable;  and 
sentences  were  more  severe  for 
relatively  less  serious  offenses  and 
relatively  "clean"  offenders,  but 
sentences  for  violent  crimes 
appeared  unaffected. 

The  ban  was  found  to  be  suc- 


cessful in  achieving  its  aim  of 
reducing  prosecutors'  involvement 
in  the  sentencing  process.  Also, 
there  was  evidence  that  the  dis- 
crepancy in  sentencing  between 
defendants  who  pled  guilty  and 
defendants  who  were  convicted  by 
trial  was  eliminated  in  burglary, 
larceny  and  receiving  stolen  prop- 
erty cases,  but  that  offenders  guilty 
of  property  theft,  fraud,  and  drug 
crimes  received  substantially 
higher  sentences  after  plea  bar- 
gaining was  prohibited. 

"Most of  ouroriginal  hypotheses 
were  disproven,"  said  authors 
Michael  L  Rubinstein,  Stevens  H. 
Clarke,  and  Teresa  J.  White.  "We 
were  frequently  surprised  by  the 
discrepancies  between  our  expec- 
tations and  the  actual  effects  of 
Alaska's  prohibition.  Perhaps 
some  of  these  unanticipated  find- 
ings will  serve  to  open  minds  and 
lead  to  a  reexamination  of  old 
beliefs  about  plea  bargaining." 

Copies  of  "Alaska  Bans  Plea 
Bargaining"  are  available  at  $7.50 
per  copy,  prepaid,  from  the  Super- 
intendent of  Documents,  U.S. 
Government  Printing  Office,  Wash- 
ington, D.C.  20402.  The  stock 
number  is  027-000-00976-0.   lift 


ADMINISTRATIVE  OFFICE  RELEASES  1980  STATISTICS 


The  Administrative  Office  of  the 
United  States  Courts  has  released 
Federal  Judicial  Workload  Statis- 
tics for  the  twelve  month  period 
ending  December  31,1 980. These 
statistics  are  similar  to  those  in  the 
workload  analysis  contained  in  the 
Administrative  Office's  Annual 
Report,  but  cover  the  calendar 
rather  than  the  fiscal  year. 

The  report  shows  that  civil  case 
filings  were  up  7.2  percent  over 
1  979  but  that  the  rate  of  increase 
in  filings  declined  from  12.5  per- 
cent to  7.2  percent. 

Criminal  case  filings  continued 
to  decline  and  were  down  0.8 
percent  in  1  980,  but  case  termina- 
tions also  decreased  so  that  cases 
pending  rose  7.3  percent. 

The  workload  of  the  Court  of 
Appeals  continued  to  rise  dra- 
matically, with  an  11.3  percent 
increase  in  appeals  filed  over 
1979.  But  dispositions  also  rose 
and  were  up  20.1  percent  over 
1979.  Nonetheless,  given  the  in- 
creased number  of  cases  filed,  the 
pending  appellate  caseload  rose 
6.1  percent. 


The  Administrative  Office  has 
also  released  the  1980  edition  of 
Management  Statistics  for  United 
States  Courts.  This  report  contains 
statistics  which  reflect  the  work- 
load of  each  federal  circuit  and 
district  court.  The  statistics  show 
the  total  number  of  case  filings, 
terminations,  and  average  disposi- 
tion time  for  each  court,  and  are 
also  broken  down  for  purposes  of 
comparison  into  cases  per  panel 
or  judgeship. 

There  are  also  national  statis- 
tical profiles  for  the  courts  of 
appeals  and  district  courts.  These 
are  contained  in  pages  that  may  be 
folded  out  for  ease  of  comparison 
with  statistics  for  individual  courts. 
The  one-page  statistical  profile  of 
each  court  supplies  six  years  of 
data  on  the  docket  conditions  of 
that  court. 

The  data  and  format  are  ap- 
proved by  the  Judicial  Confer- 
ence's Subcommittee  on  Judicial 
Statistics  and  provide  the  basis  for 
the  Biennial  Judgeship  Analysis 
conducted  by  the  Subcom- 
mittee.  Ilfi 


1HE  OJRCE 


Senator  Strom  Thurmond.  Chairman  of  the  Senate  Judiciary  Committee,  last  month  received  a 
gavel  from  Chief  Judge  Howard  T.  Markey  in  appreciation  for  his  address  to  the  Judicial  Conference 
of  the  U.S.  Court  of  Customs  and  Patent  Appeals.  The  Senator  outlined  his  agenda  for  new 
legislation  in  the  area  of  criminal  law,  antitrust  law,  and  federal  court  reorganization. 


The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  They  are 
listed  for  information  purposes, 
and  only  that  entry  appearing  in 
bold  is  available  from  the  Federal 
Judicial  Center. 

The  American  Jury:  Symposium. 
43  Law  &  Contemp.  Prob.  1-168 
(1980). 

The  Bankruptcy  Court  Underthe 
New  Bankruptcy  Law:  Its  Structure 
and  Jurisdiction.  Frank  R.  Kennedy 
55  Am.  Bankr.  L.  J.  63-91  (1981) 

A  Brief  History  of  the  Unitec 
States  Court  of  Customs  and  Patem 
Appeals.  Giles  S.  Rich.  Govern- 
ment Printing  Office,  1 980  (for sale 
by  GPO;  the  stock  number  is  028- 
002-00039-4). 

The  Federal  Magistrate  Act  o 
1979.  Kenneth  J.  Meyers.  69  III 
B.  J.  404-7  (1981). 

Interbranch  Cooperation  ir 
Improving  the  Administration  ol 
Justice:  A  Major  Innovation 
Mark  W.  Cannon,  Warren  I 
Cikens.  XXXVI 1 1  Wash,  and  Lee  L 
Rev.  1-20(1981). 

The  Role  of  the  Courts  in  Govern- 
ment Today.  James  L.  Oakes.  14 
Akron  L  Rev.  175-186  (1980). 

The  Seventh  Amendment  Righ 
to  Jury  Trial  of  Antitrust  Issues 
Thomas  M.  Jorde.  69  Calif.  L  Rev 
1-79  (1981). 

A  Synopsis  of  the  1  979  Amend 
ments  to  the  Federal  Rules  o 
Criminal  Procedure.  5  U.  Dayton  L 
Rev.  381-408  (1980). 

Wingspread  Conference  Repor 
on  Contemporary  and  Future 
Issues  in  the  Field  of  Court  Man 
agement.  Paul  Nejelski  and  Russel 
R.  Wheeler.  Institute  for  Cour 
Management  (1980). 

Women  Judges  Unite:  A  Repor 
from  the  Founding  Convention  o 
the  National  Association  o 
Women  Judges.  Lynn  C.  Rossman 
10  Golden  Gate  L  Rev.  1237-6! 
(1980). 


News  from  the  Center 

JUDGES  REFRESH  THEIR 

KNOWLEDGE  OF  THE  LAW 

BY  USING  COMPUTERS 

Over  the  past  18  months,  the 
Center's  Continuing  Education 
and  Training  Division  has  been 
evaluating  the  potential  useful- 
ness of  computer  technology  for 
education  and  training  purposes. 
\n  experimental  project  was  de- 
/eloped  to  determine  whether 
>uch  computerized  exercises 
would  be  helpful  to  judges  who 
occasionally  need  short  yet  inten- 
sive refresher  courses  in  select 
ireas  of  the  law. 

Four  phases  of  the  computer 
issisted  instruction  project  (CAI) 
lave  now  been  completed.  In  each 
>hase,  judges  attending  the 
)enter's  newly  appointed  judges 
eminar  have  had  the  opportunity 
d  volunteer  to  proceed  through 

computer-generated  exercise, 
rom  50  to  65  percent  of  the 
Jdges  attending  each  seminar- 
pted  to  try  this  new  method  of 
istruction,  and  responses  ed- 
ited from  evaluation  question- 
aires  showed  a  strong  enthusiasm 
>r  the  computer  as  an  instructor, 
i  the  first  phase,  conducted  in 
.me  1979,  the  exercise  posed 
/pothetical  cases  on  character 
/idence.  Judges  were  placed  in 


District  Judge  Myron  H.  Thompson  (M.D.AL)  participates  in  a  computer-generated  exercise  o, 
Jud-c%TcaeVtereS  "  *  """"  *""'"*'  *"  "ewfy  af»°inted  ^ict'judge^  hlTat  ^Federal 


the  appropriate  role  of  deciding  on 
questions  of  admissibility.  Sub- 
sequent exercises  in  November 
1  979  and  June  1 980  dealt  with  the 
rules  on  hearsay. 

The  exercises  used  in  the  first 
three  phases  had  been  designed 
mainly  for  law  students  and  attor- 
neys. Because  enthusiasm  for 
these  exercises  ran  high,  the  Cen- 
ter contracted  for  the  development 
of  an  exercise  designed  specifically 
for  judges.  Experienced  in  CAI 
course     development,     Professor 


TASK  FORCES  ON 

Two  major  efforts  have  been 
mounced  which  will  focus  on  the 
mcerns  expressed  by  the  Chief 
istice  in  his  speech  on  crime 
ilivered  at  the  midyear  meeting  of 
e  American  Bar  Association  last 
bruary. 

On  March  31  the  ABAannounced 
3  creation  of  a  task  force  to  study 
3blems  of  crime  in  the  United 
ates.  The  task  force  chairman  is 
Tbert  S.  Miller  of  Washington, 
gently  chairman  of  the  ABA's 
minal  Justice  Section. 
Said  Miller:  "What  we  want  the 
k  force  to  do  is  thoughtfully 
amine  some  underlying  assump- 
ns  of  the  speech  .  .  [such  as 
ether]    money    can    solve    the 


CRIME  APPOINTED 

problems  of  crime;  [and  whether] 
public  expectations  of  the  criminal 
justice  system  are  unrealistic." 

Also,  Attorney  General  William 
French  Smith  announced  the  crea- 
tion of  a  Justice  Department  Task 
Force  on  Violent  Crime.  Cochair- 
men  of  this  task  force  are  former 
Attorney  General  Griffin  Bell  and 
Governor  James  Thompson  of 
Illinois. 

In  making  the  announcement 
Attorney  General  Smith  said: 
"There  has  been  no  comprehen- 
sive examination  of  the  federal 
government's  role  in  this  area  for 
many  years.  The  climate  of  crime 
today  makes  such  a  review  neces- 
sary." lift 


Roger  Park  of  the  University  of 
Minnesota  Law  School  agreed  to 
prepare  an  exercise  on  the  rules 
governing  hearsay  and  their  excep- 
tions. He  completed  it  in  time  for 
the  February  1  981  newly  appointed 
judges  seminar,  simultaneously 
the  fourth  phase  of  the  project. 
Volunteers  found  the  exercise 
helpful,  and  the  majority  of  them 
recommended  that  the  Center 
develop  exercises  in  other  areas  of 
the  law  as  well. 

The  Center  has  been  encour- 
aged by  the  judges'  response  to 
this  new  form  of  continuing  judi- 
cial education.  Use  of  computer 
technology  promises  to  be  eco- 
nomical because  the  exercises  can 
be  programmed  onto  the  Center's 
COURTRAN  system.  Plans  for  that 
system  call  for  the  placement  of 
computer  terminals  in  all  of  the 
federal  courts.  Another  advantage 
is  ease  of  access;  assuming  the 
availability   of  a    library   of  com- 
puterized exercises,  a  judge  could 
access  any  one  of  them  in  a  matter 
of  minutes  in  the  courthouse. 

The  Center  intends  to  pursue 
this  experiment  and  to  expand  its 
bounds  to  include  course  develop- 
ment in  non-legal  areas  such  as 
statistics  and  procurement  for  use 
by  court  operational  staff,  lift 


colenaar 

May  11-13  Workshop  for  Judges 
of  the  Sixth  Circuit;  Louisville, 
KY 
May  12-14  Sixth  Circuit  Judicial 

Conference;  Louisville,  KY 
May  13-15  Seminarfor  Bankruptcy 

Judges;  Kansas  City,  MO 
May  19-21   Management  Seminar 
for  Chief  U.S.  Probation  Officers; 
St.  Louis,  MO 
May  31  -June  2  District  of  Columbia 
Circuit     Judicial      Conference; 
Williamsburg,  VA 
June  1  -2  Judicial  Conference  Sub- 
committee on  Judicial  Statistics; 
Bar  Harbor,  ME 
June2-4  Regional  SeminarforU.S. 
Probation   Officers;   New  York, 
NY 
June  8-9  Judicial  Conference  Sub- 
committee on  Supporting  Per- 
sonnel; Cape  Cod,  MA 
June  1  5  Judicial  Conference  Sub- 
committee to  Examine  Possible 
Alternatives    to    Jury   Trials    in 
Complex  Protracted  Civil  Cases; 
Washington,  DC 
June   16-19  Judicial   Conference 
Committee    to    Implement   the 
Criminal  Justice  Act;   Martha's 
Vineyard,  MA 
June   18-19  Judicial   Conference 
Committee  on  Rules  of  Practice 
and  Procedure;  Washington,  DC 
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PtRSftnna 

DEATHS 

Phil  M.  McNagny,  Jr.,  U.S.  District 
Judge,  N.D.  IN,  Mar.  28 

Sylvester  Ryan,  U.S.  District  Judge, 
S.D.  NY,  Apr.  10 

Albert  C.  Wollenberg,  U.S.  District 
Judge,  N.D.  CA,  April  19 


June  18-19  Judicial  Conference 
Advisory  Committee  on  Criminal 
Rules;  Washington,  DC 

June  22-23  Judicial  Conference 
Subcommittee  on  Judical  Im- 
provements; High  Hampton,  NC 

June  22-24  Advanced  Seminarfor 
Full-time  Magistrates;  Ann  Arbor, 
Ml 

June  22-24  Advanced  Seminarfor 
Part-Time  Magistrates;  Ann 
Arbor,  Ml 

June  26-27  Fourth  Circuit  Judicial 
Conference;  Homestead,  VA 

June  28-July  2  Ninth  Circuit  Judi- 
cial Conference;  Jackson  Hole, 
WY 

June  30-July  1  Judicial  Confer- 
ence Subcommittee  on  Federal 
Jurisdiction;  Colorado  Springs, 

CO 
July  7-10  Eighth  Circuit  Judicial 

Conference;  Kansas  City,  MO 
July    13-15    Judicial    Conference 

Committee     on     the     Judicial 

Branch;  Los  Angeles,  CA 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  John  D.  Butzner,  Jr. 

United  States  Court  of  Appeals 

for  the  Fourth  Circuit 

Judge  Cornelia  G.  Kennedy 

United  States  Court  of  Appeals 

for  the  Sixth  Circuit 

Judge  Aubrey  E.  Robinson,  Jr. 

United  States  District  Court 

District  of  Columbia 

Judge  Donald  S.  Voorhees 

United  States  District  Court 

Western  District  of  Washington 

Chief  Judge  William  S.  Sessions 

United  States  District  Court 

Western  District  of  Texas 

Judge  Lloyd  D.  George 

United  States  Bankruptcy  Court 

District  of  Nevada 

William  E.  Foley,  Director 

Administrative  Office  of  the 

United  States  Courts 


Federal  Judicial  Center 

A.  Leo  Levin,  Director 

Charles  W.  Nihan,  Deputy  Director 

Russell  R.  Wheeler,  Assistant  Director 


July  20-21  Implementation  Com' 
mittee  on  Admission  of  Attorneys 
to  Federal  Practice;  Vail,  CO 

July  20-21  Judicial  Conference 
Committee  on  Operation  of  the 
Jury  System;  Falmouth,  MA 
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NEW  CHIEF  JUDGE  IN 

DISTRICT  OF  COLUMBIA 

CIRCUIT 

Spottswood  W.  Robinson,  III 
st  month  became  the  Chief 
idge  of  the  U.S.  Court  of  Appeals 
rthe  District  of  Columbia  Circuit. 
J  replaces  Judge  Carl  McGowan, 
io  reached  the  mandatory  age 
lit  for  holding  this  position. 
Chief  Judge  Robinson,  a  Vir- 
tian  by  birth,  at- 
lded  Virginia 
lion  University 
d  earned  his 
B  degree  in 
39  at  Howard 
iversity  School 
Law  in  the  Dis- 
t  of  Columbia. 

graduated   with    the    highest 
idemic  average  in  the  history  of 

law  school.  He  was  one  of  the 
intiff's  lawyers  in  the  Brown  v. 
>rd  of  Education  school  deseg- 
ation  case,  and  he  was  a  mem- 


A  MESSAGE  FROM 
THE  CHIEF  JUSTICE 

ince  the  new  Congress  arrived 
anuary,  both  Houses  and  the 
'  administration  have  been 
sssarily  giving  priority  to 
get  matters.  The  economic 
are  will  inevitably  continue  to 
he  most  compelling  business 
the  agenda  for  the  next  few 
ths.  Nevertheless,  as  progress 
lade  in  that  area,  time  will 
>me  available  for  the  consid- 
on  of  other  business.  Judicial 
ference  committees — espe- 
/  the  Committee  on  the  Judi- 
Branch  chaired  by  Judge 
g   Kaufman— as  well  as  the 


INTERVIEW  WITH  ATTORNEY  GENERAL 
WILLIAM  FRENCH  SMITH 


As  seventy-fourth  Attorney  Gen- 
eral of  the  United  States,  William 
French  Smith  heads  the  nation's 
largest   "law  firm"  of  more  than 
4200  lawyers.    "Like  most  things 
federal, "  he  has  said,  "the  size  of 
the  Justice  Department  is  stagger- 
ing. "  The  Department  is  organized 
into  27  operating  divisions,   bu- 
reaus and  offices,  with  responsi- 
bilities ranging  from  civil  rights  to 
federal  prisons  to  foreign  counter- 
intelligence. In  the  last  fiscal  year, 
the    Department    prosecuted    or 
defended  approximately  124,000 

ber  of  the  United  States  Commis- 
sion on  Civil  Rights. 

After  two  years  on  the  U.S. 
District  Court  for  the  District  of 
Columbia,  Judge  Robinson  was 
appointed  to  the  Circuit  Court  in 
1966.  lift 


civil  cases,  and  more  than  35,000 
criminal  prosecutions  were  filed. 
The  new  administration  has  only 
recently  set  forth  its  plans  for 
running  this  Department. 

In  the  following  interview. 
Attorney  General  Smith,  formerly  a 
partner  in  the  Los  Angeles  firm  of 


Administrative  Office,  have  been 
working  closely  with  my  office  to 
insure  that  matters  of  concern  to  all 
judges  will  receive  early  considera- 
tion. 

As  you  all  know,  on  March  12, 
1  981 ,  both  the  House  and  Senate 
disapproved  any  increases  in 
salaries  for  government  officials. 
While  many  Members  expressed 
agreement  with  recommendations 
submitted  by  the  most  recent 
Quadrennial  Commission  on  Exec- 
utive, Legislative,  and  Judicial 
Salaries,  they  concluded  that 
recommended  increases  in  salary 
amounts  should  be  delayed  until 

See  CHIEF  JUSTICE,  p.  6 


Gibson,  Dunn  &  Crutcher,  outlines 
the  Department's  priorities  for  the 
coming  years,  and,  among  other 
matters,  offers  his  views  on  how 
federal  judges  will  be  nominated 
by  the  Reagan  administration. 


In  March  you  indicated  that  this 
administration  will,  where  pos- 
sible, look  to  Republican  Senators 
to  recommend  nominees  for  fed- 
eral district  judgeships  in  their 
states.  To  what  degree  will  the 
administration  encourage  Sena- 
tors to  use  merit  selection  panels 
or    other    screening    processes? 

See  INTERVIEW,  p.  4 


WORK  OF  RUBIN  COMMITTEE  ON  PROTRACTED 
CASES  UNDERWAY 


The  Judicial  Conference's  Sub- 
committee on  Possible  Alterna- 
tives to  Jury  Trials  in  Protracted 
Court  Cases  has  for  many  months 
been  working  from  an  active 
agenda,  and  the  first  products  of 
its  efforts  are  beginning  to  be 
realized.  Formed  early  last  year 
(see  The  Third  Branch,  February 
1980),  the  subcommittee  is 
chaired  by  Circuit  Judge  Alvin  B. 
Rubin  (CA-5).  Other  members  are 
Judge  John  D.  Butzner  (CA-4), 
Chief  Judge  Ray  McNichols  (D.  Id). 
Judge  Earl  E.O'Connor(D.  Ks),and 
Judge  Milton  Pollack  (S.D.N.Y.). 

The  Federal  Judicial  Center, 
through  its  Research  Division,  is 
undertaking  a  variety  of  assign- 
ments for  the  subcommittee,  and 
as  part  of  that  effort  two  different 
studies  of  the  use  of  juries  in  fed- 
eral litigation  were  recently  pub- 
lished (see  accompanying  box). 
The  Division  is  currently  engaged 
in  four  other  projects  at  the  re- 
quest of  the  subcommittee. 

First,  the  Center  has  analyzed 
long  civil  trials  (defined  as  those 
lasting  20  days  or  more)  according 
to  case  type,  case  weight,  loca- 
tion, and  percentage  using  jurors. 
The  staff  have  also  examined  the 
relations  between  pretrial  activity, 
especially  discovery,  and  trial 
duration,  and  is  currently  examin- 
ing data  to  compare  the  rates  of 
appeal  and  the  rates  of  reversal  in 
jury  and  bench  trials. 

In  a  second  project,  68  hour- 
long  interviews  were  conducted 
with  judges  and  lawyers  who  par- 
ticipated in  long  civil  trials,  both 
with  and  without  juries.  The  inter- 
views explored  the  problems 
experienced  in  conducting  a  long 
trial,  the  lawyers'  efforts  to  present 
complicated  facts  and  legal  issues 
to  the  jury,  and  the  bases  upon 
which  lawyers  opted  for  jury  trials 
and  selected  individual  jurors. 

The  Center  is  also  compiling 
data  to  determine  whether  jurors 
who  have  served  on  long  trials 
differ  in  age,  income,  employment 


status  or  other  characteristics  from 
those  who  have  served  on  short 
trials. 

Finally,     the     Center     recently 
entered    into   a   contract  for  the 


conduct  of  200  telephone  inter- 
views with  persons  who  served  as 
jurors  in  both  long  and  short  civil 
trials.  The  interviews  are  intended 
to  gain  deeper  understanding  of 
the  burdens  imposed  by  service  on 

See  RUBIN  COMMITTEE,  p.  3 


JURY  DECISION-MAKING  AND   "BLUE  RIBBON"  JURIES 
STUDIED  IN  TWO  RECENT  PUBLICATIONS 


As  part  of  its  work  for  the 
Judicial  Conference  subcommit- 
tee studying  alternatives  to 
juries  in  protracted  cases  (see 
accompanying  story),  the  Fed- 
eral Judicial  Center  has  an- 
nounced the  publication  of  two 
studies  on  the  work  of  juries. 

The  first  is  Small-Group  De- 
cision-Making and  Complex  In- 
formation Tasks,  written  by 
Michael  J.  Saks  of  the  National 
Center  for  State  Courts.  The 
FJC  asked  Dr.  Saks  to  review 
all  available  social  science  lit- 
erature touching  on  small-group 
decision-making.  While  vir- 
tually no  work  focusing  directly 
on  the  subcommittee's  area  of 
interest  was  found,  the  review 
did  provide  information,  by 
analogy,  on  the  question  of 
whether  juries  are  capable  of 
competently  deciding  complex 
or  protracted  cases. 

Comparing  various  possible 
decision-making   groups   (indi- 
viduals  versus   groups,   judges 
versus    juries,    etc.),    Dr.    Saks 
concluded  that  the  legal  fact- 
finding task,  especially  in  com- 
plex cases,  seems  to  be  one  in 
which      large      heterogeneous 
groups  perform  better  than  indi- 
viduals and  that  the  jury  task  is 
one  that   benefits  from   group 
effort.  He  did  caution,  however, 
that  his  conclusions  should  be 
considered   as   "best  available 
guesses"  based  upon  imperfect 
information  and  that  it  is  "abso- 
lutely necessary"  that  any  seri- 
ously   considered    alternatives 
be  empirically  tested. 

The  second  publication  is 
Specially  Qualified  Juries  and 
Expert  Nonjury  Tribunals:  Alter- 


natives   for    Coping    with    the 
Complexities   of  Modern    Civil 
Litigation,  prepared  under  con- 
tract with  the  Center  by  Univer- 
sity of  Pittsburgh  law  professors 
William  V.  Luneburg  and  Mark 
A.     Nordenberg.     The     paper, 
which     will     appear     in     this 
month's   University  of  Virginia 
Law  Review,  is  an  exploration  of 
the   constitutionality   and   wis- 
dom of  using  alternative  fact- 
finding   tribunals    in    selected 
civil  cases  in  the  federal  coirts. 
The  authors  first  review  a  plan 
in   which   a    bachelors   degree 
from  an  accredited  college  or 
university  would  be  a  prerequi- 
site   for    service    on    specially 
empaneled  juries.  The  authors 
maintain  that  such  a  special  jury 
would  be  of  significant  value  in 
those  limited  civil  cases  where 
the  average  jury  seems  unequal 
to  its  task.  The  paper  also  under- 
takes an  extensive  analysis  of 
the  legal  and  constitutional  his- 
tory of  the  creation  of  nonjury 
dispute     resolution     tribunals. 
Within  the  parameters  of  rele- 
vant Supreme  Court  decisions, 
the  authors  propose  the  crea- 
tion of  a  special  tribunal  with 
jurisdiction  to  adjudge  specifi- 
cally identifiable  "public  right" 
cases  that  have  peculiar  needs 
for  "expert"  decision-making. 

Small-Group  Decision-Mak- 
ing is  now  available  and  Spe- 
cially Qualified  Juries  will  be 
available  in  July  from  the 
Center's  Information  Service 
Office,  1520  H  Street,  N.W., 
Washington,  D.C.  20005  or  by 
calling  202/FTS  633-6365.  En- 
closing a  self  addressed  mailing 
label  (which  need  not  be 
franked)  will  expedite  delivery. 


Chief  Judge  Donald  P.  Lay  has 
announced  the  inauguration  of  a 
Preargument  Conference  Program 
:or  the  Eighth  Circuit,  to  "identify 
and  dispose  of  cases  without  the 
leed   for   briefs    and    argument." 
3rofessor    Charles    B.    Blackmar, 
ormerly   of   St.    Louis    University 
School  of  Law,  has  been  appointed 
)irector  of  the  program.  It  will  be 
idministered    by    Robert    D.    St. 
'rain,  the  Clerk  of  the  Eighth  Cir- 
uit  Court  of  Appeals. 
The  program  calls  for  selected 
ases  to  be  scheduled  for  a  con- 
jrence  shortly  after  the  notice  of 
ppeal  has  been  filed.  Chief  Judge 
ay    said    that    "The    program    is 
imed  at  reducing  the  number  of 
ases  which  run  the  full  course  of 
le  appellate  process.  Until  now, 
)e  court  has  had  no  mechanism  to 
ring  the  litigating  parties  together 
i  explore  settlement,  alternative 
eans  of  resolving  the  dispute,  or  a 
duction   and   refinement  of  the 
sues." 

***** 

The  Court  of  Appeals  for  the 
strict  of  Columbia  Circuit,  in  a 
fr  curiam  order  filed  May  20, 
rected  that  the  judges'  salary 
igation  of  Foley  v.  Reagan  (vice 
rter)  be  dismissed  as  to  Article 
judges  on  the  basis  that  the 
preme  Court's  decision  in  Will 
United  States  mooted  the  con- 
versy.  With  regard  to  issues 
ecting  non-judicial  personnel 
se  The  Third  Branch,  February 
81 ),  it  was  ordered  that  the  case 
remanded  to  the  district  court 
further  consideration  in  light  of 
I   Will  opinion.   "Many   of  the 
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issues  herein  have  been  decided 
by  the  Will  cases,"  said  the  court, 
"and  ...  the  District  Court  now  has 
the  guidance  necessary  to  enable 
it  to  consider  more  fully  these 
cases  as  they  apply  to  non-Article 
III  personnel  of  the  judiciary." 
***** 

The  Administrative  Office  of  the 
United  States  Courts  has  distrib- 
uted to  all  United  States  District 
Court  judges  a  copy  of  a  model 
order   relating    to    possible    FOIA 
requests    for    disclosure    of    pre- 
sentence reports  that  have  been 
provided    to    the    United    States 
Parole  Commission  or  the  Bureau 
of    Prisons.    A    model    legend    to 
accompany   the    presentence    re- 
ports   was    distributed    with    the 
order.  The  model  order  and  legend 
are  as  follows: 

MODEL  ORDER 

Any  copy  of  a  presentence  report 
which  the  court  makes  available,  or 
has  made  available,  to  the  United 
States  Parole  Commission  or  the 
Bureau  of  Prisons  constitutes  a  con- 
fidential court  document  and  shall 
be  presumed  to  remain  under  the 
continuing  control  of  the  court  dur- 
ing the  time  it  is  in  the  temporary 
custody  of  these  agencies.   Such 
copy  shall   be   lent  to  the   Parole 
Commission    and    the    Bureau    of 
Prisons    only   for   the    purpose    of 
enabling  those  agencies  to  carry 
out  their  official  functions,  includ- 
ing parole  release  and  supervision, 
and  shall  be  returned  to  the  court 
after  such   use,   or  upon   request. 
Disclosure  of  a  report  is  authorized 
only  so  far  as  necessary  to  comply 
with  18  U.S.C.  §4208(b)(2). 

MODEL  LEGEND 


CONFIDENTIAL 


PROPERTY  OF  US  COURTS 


SUBMITTED  FOR  OFFICIAL  USE  OF 

U.S.  PAROLE  COMMISSION  AND 

FEDERAL  BUREAU  OF  PRISONS.  TO 

BE  RETURNED  AFTER  SUCH  USE,  OR 

UPON  REQUEST.  DISCLOSURE 

AUTHORIZED  ONLY  TO  COMPLY 

WITH  18  USC  4208(b)(2). 


***** 

In  a  brief  order  dated  April  23, 
1  981 ,  United  States  District  Judge 
Miles  W.  Lord  (D.  Minn.)  has  found 
that  "the  delegation  of  authority  in 
28  U.S.C.  §1471  to  the  bankruptcy 
judges  to  try  a  case  which  is  other- 
wise relegated  under  the  Constitu- 
tion to  Article  III  judges  is  an 
unconstitutional  delegation  of 
authority." 

The     ruling     stems     from     the 
attempt  by  Northern  Pipeline  Con- 
struction Company  to  "piggyback" 
a  breach  of  contract  suit  pending 
against    Marathon    Pipeline    with 
Northern    Pipeline's    Chapter    1 1 
reorganization       proceeding       in 
Minnesota  Bankruptcy  Court.  The 
suit  against  Marathon  involved  a 
construction   project  dispute  and 
had   been  filed   in   United   States 
District  Court  in  Kentucky.  North- 
ern Pipeline's  action  would  have,  in 
effect,  shifted  the  breach  of  con- 
tract case  from  U.S.  District  Court 
in  Kentucky  to  the  U.S.  Bankruptcy 
Court  in  Minnesota. 

Notice  of  appeal  has  been  filed 
by  both  Northern  Pipeline  and  the 
United  States.  HA 
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long  trials,  and  to  discern,  if  pos- 
sible, how  jurors  approach  the  task 
of  understanding  the  evidence 
presented  at  trial.  The  interviews 
will  relate  only  to  cases  in  which 
all  trial  and  appellate  proceedings 
have  been  concluded,  and  have 
been  authorized  by  the  chief 
judges  of  the  districts  in  which  the 
jurors  served. 

Future  Plans.   Following  com- 
pletion of  the  Research  Division's 
studies,    the    subcommittee    will 
then  present  its  findings  to  inter- 
ested bar  groups  for  reaction  and 
comment.   The   aim,   says   Judge 
Rubin,  is  to  ensure  that  the  views 
of  the  bar— be  they  favorable  or 
unfavorable— are  included  in  the 
final  report  submitted  to  the  Ju- 
dicial   Conference.   The   subcom- 
mittee hopes  to  complete  its  re- 
search this  fall,  but  it  is  unlikely 
that  any  final  report  will  be  ready 
before  1  982.  l¥l 


INTERVIEW  from  p.  1 
Will   you   continue  to  take   into 
consideration     the     evaluations 
made  by  the  American  Bar  Asso- 
ciation? 

In  California,  during  President 
Reagan's  tenure  as  Governor,  I 
participated  with  him  in  judicial 
selection.  We  used  informal  ad- 
visory committees,  each  charged 
with  the  function  of  not  only  eval- 
uating  candidates  who  came  to 


through  here.  Whatever  processes 
we  use  will,  among  otherthings,  be 
designed  to  ensure  that  we  obtain 
candidates  of  the  highest  quality. 
Once  a  Senator  submits  names  to 
us — in  most  cases  three  names  for 
each  position — we  will  do  our  own 
independent  research  with  respect 
to  those  names  and  possibly  add 
names  of  our  own.  Once  a  final 
candidate  for  a  given  position  is 
chosen,  we  will,  in  accordance 
with  the  usual  procedures,  submit 


them  but  also  seeking  out  able 
people  and  encouraging  them  to 
take  positions  with  the  judiciary. 
We  found  that  those  committees 
worked  very  well  and  we  think  that 
to  the  extent  that  the  senators  use 
that  kind  of  a  device  it  would  be  to 
the  benefit  of  all  concerned.  Ac- 
cordingly, we  certainly  would  en- 
courage each  of  the  Senators  to 
use  that  kind  of  device;  however, 
each  has  his  own  method  of 
coming  up  with  the  recommenda- 
tions that  he  submits,  and  some 
already  have  well  functioning  com- 
mittees of  this  kind.  Others  I  know 
are  in  the  process  of  establishing 
them  and  still  others  may  find 
alternate  ways  that  are  more  satis- 
factory to  them  in  generating  can- 
didates. 

As  for  our  procedures  here,  the 
President  has  always  considered 
quality  to  be  of  the  highest  impor- 
tance   and    we    intend    to   follow 


your  recent  appointment  of  a  Task 
Force  on  Violent  Crime  signal  a 
special  federal  effort  in  this  area? 
Yes,  it  does  signal  a  special  fed- 
eral effort  in  this  area  which  is  in 
response  to  a  concern  of  the  citi- 
zenry which  I  think  has  reached  an 
all  time  high,  at  least  an  all  time 
high  in  my  memory.  More  people 
than  ever  before  are  concerned 
about  their  personal  safety.  Actu- 
ally, our  polls  indicate  that  more 
people   would    prefer   to    expend 


"Our  polls  indicate  that  more  people  would  prefer  to  expend 
money  and  effort  to  do  something  in  the  area  of  violent  crime 
than  in  almost  any  other  area,  including  the  economy  and 
defense. "  


the  name  to  the  American  Bar 
Association  for  their  screening  and 
evaluation.  The  President  then  will 
make  a  nomination. 

Will  this  administration  be 
instituting  any  merit  selection 
procedures  for  the  screening  of 
nominees  to  the  federal  courts  of 
appeals? 

We  anticipate  that  we  will  be 
using  a  similar  procedure  for  the 
circuit  courts  except  that  the  role  of 
the  Senators  is  somewhat  different 
with  respect  to  these  courts.  We 
would  anticipate  having  similar 
advisory  committees  for  each  of 
the  circuits. 

Will  efforts  be  made  to  continue 
the  previous  administration's 
policy  of  increasing  the  number  of 
women  and  minorities  on  the  fed- 
eral bench? 

As  I  have  said,  the  principal 
qualification  will  be  the  merit  and 
quality  of  each  candidate  and 
selection  will  be  made  without 
regard  to  race,  creed,  color,  sex, 
and  so  on.  However,  we  certainly 
would  anticipate  that  among  that 
group  many  women  and  minorities 
would  be  appointed. 

The  number  of  criminal  filings  in 
the  federal  courts  has  declined  in 
recent  years,  due,  in  large  part,  to 
the  deferral  of  many  types  of 
prosecutions  to  state  authorities. 
What  will  be  this  administration's 
priority  for  federal  criminal  prose- 
cutions in  the  coming  years?  Does 


money  and  effort  to  do  something 
in  this  area  than  in  almost  any  other 
area,  including  the  economy  and 
defense.  It  is  incumbent  upon  the 
federal  government  to  respond  to 
an  issue  that  has  reached  the  pro- 
portion that  this  one  has  reached. 
We  are  doing  that  with  the  Task 
Force  that  we  have  created  to  deal 
with  this  problem.  This  Task  Force 
is  different  from  the  previous  task 
forces  in  that  it  focuses  directly  on 
the  question  of  violent  crime.  It  is 
made  up  of  people  who  have  had 
eminent  experience   in  this  area 
and  we  intend  to  draw  upon  that 
experience    in   the   recommenda- 
tions which  the  Task  Force  will 
make.    It   has   a   very   short  time 
frame.  This  is  not  going  to  be  a  task 
force  that  will   engage   in   heavy 
research  and  analysis  and  extend 
over  long  periods  of  time  and  then 
write  a  report  that  will  just  gather 
dust.  The  first  phase  will  be  con- 
cluded within  60  days,  which  is  a 
remarkably  short  time  for  a  com- 
mission of  this  kind.  At  that  time 
the  Task  Force  will  make  recom- 
mendations with  respect  to  what 
should  be  done  with  the  existing 
resources  and  under  existing  law. 
The  second  phase,  which  is  due  to 
be  completed  60  days  after  that, 
will    concern    itself   with    recom- 
mendations for  changes  in  the  law 
and  possibly  for  a  change  in  the 

See  INTERVIEW,  p.  5 
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availability  of  resources. 

All  of  this  does  not  mean  that  we 
are     neglecting     other     principal 
crime    areas— where    the    federal 
government  is  better  able  to  deal 
with  the  problem  than  state  and 
local    governments.    Nor   does    it 
mean  that  the  federal  government 
is  intending  to  encroach  upon  the 
traditional  areas  of  state  and  local 
governments'  responsibility.  But  I 
think  that  when  we  have  a  nation- 
wide issue  of  this  dimension,  it  is 
incumbent  upon  the  federal  gov- 
ernment to  focus  on  it  and  to  see 
what  it  can  and  should  do. 

You  have  indicated  that  bail- 
setting  procedures  have  given  you 
problems  in  that  bail  is  not  always 
set  in  an  amount  sufficient  to 
assure  the  appearance  of  the 
defendant.  What  impact  have  bail 
practices  of  the  courts  had  on 
your  ability  to  successfully  con- 
clude some  of  your  prosecutions, 
such  as  those  which  involve  major 
narcotics  traffickers? 

This  area  is  a  matter  of  major 
concern  to  us  and  I  think  perhaps 
what  has  just  happened  in  the  last 
few  days  is  best  illustrative  of  that. 
Vou  may  recall  about  a  month  ago 
/ve  had  the  largest  drug  arrest  in 
listory.  There  were  over  127  per- 
sons arrested  in  connection  with 
1 4  separate  drug  syndicate  opera- 
ions.  One  of  the  most  important 
eaders  in  two  of  these  organiza- 
ions— the  top  man— had  bail  in 
lis  case  set  at  $20  million,  which 
eemed    to     be    an    appropriate 
mount  for  a  major  figure  involved 
1  this  kind  of  an  operation.  When 
hat  matter  came  before  a  federal 
Jdge,  he  reduced  that  bail— over 
ur       strenuous       objection— to 
500,000,  which  is  petty  cash  in 
Jrms   of  the   sums   that   change 
ands  in  an  operation  like  this.  Of 
ourse,  bail  was  immediately  pro- 
ded.  The  defendant  then  promptly 
ed  and  is  now  a  fugitive.  When 
3U  consider  the  lives  of  our  agents 
iat  were  at  stake  in  connection 
ith  locating  and  breaking  these 
'ug  rings,  plus  the  damage  that  is 
3ne  to  the  users  of  drugs,  prin- 


cipally the  young,  and  then  con- 
sider that  there  is  a  major  figure 
responsible  for  all  of  this,  and  you 
are  able  at  great  effort  and  expense 
to  arrest  him  and  have  him  in 
custody— only  to  have  reduced 
bail  practically  give  him  a  one  way 
ticket  out  of  jail— we  just  think  that 
that  is  a  situation  that  cries  for 
redress. 

Several  bills  have  been  intro- 
duced in  this  session  of  Congress 
which  would  establish  new  pro- 
cedures for  the  imposition  of  the 
death  penalty  in  federal  cases.  Do 
you  support  capital  punishment? 
Yes  I  do,  in  appropriate  cases, 
and  my  opinion  coincides  with 
those  who  believe  that  that  does 
constitute  a  deterrent. 

One  of  the  more  controversial 
pieces  of  legislation  pending  in 
this  Congress  is  the  proposed 
ten-year  extension  of  the  Voting 
Rights  Act  of  1965.  What  are 
your  views  on  this  measure, 
especially  that  part  of  the  law 
which  requires  certain  states — 
mostly  in  the  South— to  obtain 
Department  clearance  before 
changing  their  voting  laws  and 
procedures? 

We   of  course  are  strongly  in 
favor  of  the  underlying  purpose  of 
the  Voting  Rights  Act,  which  is  to 
ensure  that  every  citizen  has  his 
right  to  vote  protected.  That  is  an 
underlying   requirement  which   is 
not  subject  to  being  renewed.  But, 
with    respect    to    the    Section    5 
aspects,  which  are  the  ones  you 
are  refering  to,  we  are  now  in  the 
process  of  looking  into  that  and 
we  want  to  consider  various  alter- 
natives   which    have    been    sug- 
gested to  us.  Also,  we  want  to  get 
as     much     input     from     groups, 
organizations  and  individuals  who 
are  interested  in  this  area  as  pos- 
sible. One  thing  we  are  looking  at 
is  whether  or  not  those  provisions 
are  still  necessary  and  required  in 
order  to  preserve  the  right  to  vote 
in    various    areas.    Also,    we    are 
exploring    whether    or    not    the 
states  should  have  the  opportunity 
to  go  into  court  and  establish  that 
their  record  is  a  good  one  and  that 


they  therefore  should  be  released 
from  the  requirements  of  Section 
5.  Our  records  show  that  some- 
thing over  98  percent  of  the  pre- 
clearance    requirements    are    ap- 
proved with  1.5  percent  rejected 
with  changes  required.  After  that 
analysis,  then,   in   determining  a 
position,  it  would  be  necessary  to 
see  whether  or  not  in  fact  this  pre- 
clearance  procedure  is  necessary 
or  desirable  to  ensure  voting  rights 
or  whether,  in  order  to  protect  that 
relatively  small  group  of  petitions 
or  applications,  the  ordinary  law 
enforcement    procedures    would 
suffice.  We  haven't  come  to  any 
conclusion  on  that  yet,  but  we  are 
certainly  looking  into  it. 

Budgetary  cutbacks  have  been 
one  of  the  hallmarks  of  the  first 
days  of  this  administration.  Sev- 
eral programs  within  the  Depart- 
ment of  Justice,  such  as  LEAA 
and  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  are 
slated  for  drastic  funding  reduc- 
tions. What  are  the  reasons  that 
these  particular  programs  have 
been  selected  for  cuts? 

LEAA   was    being    phased    out 
before  the  new  administration  took 
over.  That  is  a  program  that  we 
really   have   not   been   concerned 
with  from  a  budgetary  standpoint, 
other  than   to   continue   on   with 
what    had    been    started    before. 
Generally  speaking,  that  program 
was  notconsideredto  bea  success 
although  there  are  certain  aspects 
of  that  program  which  are  con- 
sidered to  have  been  successful 
on    their    own.    Presumably,    the 
Task  Force  on  Violent  Crime  will 
be  looking  into  certain  areas  there 
and  they  might  have  some  recom- 
mendations  as  to   what  parts  of 
the  old  LEAA  program  might  be 
continued. 

As  faras  Juvenile  Justice  is  con- 
cerned, that  is  a  program  which  we 
think  can  best  be  carried  out  on  a 
state  and  local  basis  and  funded 
through  block  grants  through  the 
Health  and  Human  Services 
Department,  rather  than  as  they 
are  being  handled  now.  It's  also 

See  INTERVIEW,  p.  6 


Kg! 


INTERVIEW  from  p.  5 

part  of  our  overall  effort  to  cut  the 
budget  and  to  increase  the  eco- 
nomic health  of  the  country. 

Do  you  favor  the  State  Justice 
Institute  legislation  that  would 
make  funding  available  to  the 
states  through  that  organization? 

I  don't  have  any  conclusions  on 
that  yet.  That  is  possible,  but  I 
think  that  kind  of  program  will  be 
considered  by  the  Task  Force  and 
hopefully  we'll  have  some  recom- 
mendations from  that  source. 

Recently,  the  Department  an- 
nounced that  it  will  be  rescinding 
the  requirement,  imposed  by  for- 
mer Attorney  General  Bell,  that 
government  agencies  show  a 
demonstrable  harm  before  refus- 
ing a  Freedom  of  Information  Act 
request.  What  are  the  reasons  for 
this  new  directive? 

There  are  two  reasons  for  the 
directive.    First,    we    think    each 
agency    is    much    better   able   to 
judge  those  situations  where  they 
are   exempt  from  the   disclosure 
request  than  we  are  and,  secondly, 
we  see  no  reason  to  impose  an 
additional  requirement  that  is  not 
imposed  by  the  Freedom  of  Infor- 
mation Act  itself.  The  prior  order 
did  augment  the  law  in  this  way. 
Also,  the  entire  Act  is  going  to  be 
reviewed.    It    has    been,    as    you 
know,  the  subject  of  a  great  deal  of 
criticism.  The  fact  is  that  in  various 
areas  it  is  causing  consequences 
that  were  never  anticipated.  The 
costs,  of  course,  are  way  out  of 
line.  I  thinkthe  highest  estimate  of 
cost  to  the  government  in   Con- 
gress  when   the  Act  was   being 
considered  was  $1 00,000.  It  turns 
out  that  in  the  FBI  alone— one  part 
of  one  Department — there  are  300 
people  working  full   time   at  the 
cost  of  some  $10  million  a  year  to 
provide     information.    We     don't 
think  Congress  ever  contemplated 
that  the  Act  would  have  the  con- 
sequences that   have   in  fact   re- 
sulted from  its  enactment,  jifi 
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progress  had  been  made  upon  the 
overall  governmental  budgetary 
crisis.  From  conversations  with 
Congressional  leaders  and  key 
administration  officials,  I  am  re- 
assured that  some  remedial  action 
is  not  impossible.  Congressional 
and  administration  leaders  do 
recognize  the  need  to  act  as  soon 
as  they  can  reasonably  do  so. 

Upon    recommendation    of  the 
Committee  on  the  Judicial  Branch, 
the  Judicial  Conference  approved 
submission  of  a  draft  bill  to  es- 
tablish a  separate  Judicial  Salary 
Commission  which  would  formu- 
late   recommendations    on    a    bi- 
annual, rather  than  a  quadrennial, 
schedule.  On  May  20,  Mr.  Foley 
formally  transmitted  that  draft  bill 
to  Congress,  and  Senator  Stevens, 
who  chairs  the  appropriate  Senate 
subcommittee,  has  assured  us  that 
that  draft  bill  will  be  considered  in 
conjunction  with  other  proposals 
now  being  formulated  to  relieve 
the    "salary    compression    crisis." 
The    Committee    on    the   Judicial 
Branch  has  also  been  active  in  de- 
veloping a  bill  to  improve  benefits 
conferred  under  the  Judicial  Sur- 
vivors Annuity  Program.  I  believe 
that  draft  bill  will  be  introduced 
soon,   possibly   by  the  time  you 
receive  this   message.   This   is   a 
crucial  problem  for  many  judges 
and  presents  many  practical  diffi- 
culties that  must  be  worked  out. 

Another  matter  of  vital  concern 
to  many  judges  is  the  effort  being 
made  to  obtain  additional  judge- 
ships for  those  courts  which  are  in 
need   of  help.   On   March   5,   Mr. 
Foley  transmitted  draft  legislation 
to    implement  the   Judicial   Con- 
ference's    recommendations     for 
eleven  permanent  and  three  tem- 
porary courts  of  appeals  positions 
and  twenty-four  permanent  and  six 
temporary  district  court  positions. 
On  March  19,  Congressmen  Peter 
Rodino      and      Robert      McClory, 
Chairman    and    Ranking    Minority 
Member  of  the   House  Judiciary 
Committee,    introduced   the   draft 
bill  (H.R.  2645).  On  April  24,  the 
Senate      Judiciary      Committee's 
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For    the    thirteenth    year,    the 
Administrative  Office  of  the  U.S. 
Courts  has  released  its  statutorily- 
mandated  report  on  the  intercep- 
tions of  wire  and  oral  communica- 
tions   authorized    by   federal    and 
state  judges  in  the  last  year.  As  has 
been  common  in  recent  years  (see 
The  Third  Branch,  May  1  980  and 
June  1979),  the  vast  majority  of 
requests    for    interceptions    were 
granted— 564  out  of  566.  Most  of 
the  applications,  85  percent,  were 
approved  by  state  judges;  intercep- 
tions authorized  by  state  judges  in 
New  York   and   New  Jersey   ac- 
counted for  54.0  percent  of  the 
total.  The  564  authorized  intercep- 
tions  represented  a  two  percent 
increase  over  1979.  This  reversed 
a  six  year  declining  trend. 

The  report  indicated  that  there 
was    a    wide    range    of    offenses 

See  WIRETAP,  p.  7 

Subcommittee  on  Courts  com- 
pleted hearings  on  the  draft  bill, 
and  is  planning  to  report  it  in  the 
next  few  weeks.  The  draft  report 
which  has  been  circulated  to  sub- 
committee Members  approves  all 
of  the  Conference's  recommenda- 
tions. 

There  are  potential  problems 
with  respect  to  courtroom  security 
and  the  service  of  private  civil 
process  by  U.  S.  Marshals.  I  have 
met  with  the  Attorney  General,  and 
we  reached  an  agreement  which 
insures  that  the  U.  S.  Marshals 
Service  will  not  discontinue  pro- 
viding such  services  for  the  next 
fiscal  year.  We  are  working  to- 
gether to  accommodate  necessary 
reductions  while  retaining  for  the 
present  all  necessary  services. 
Now  that  an  Administrator  for  the 
General  Services  Administration 
has  been  appointed,  we  will  work 
with  that  department  to  prevent 
their  scheduled  budget  reductions 
from  exposing  federal  judges, 
court  personnel,  and  others  to 
danger.   j|h 


CENTER  PUBLISHES  REPORTS  ON 
JUDGESHIP  CREATION;  ATTORNEYS'  FEES 


Two  new  Center  publications, 
summarized  below,  may  be  ob- 
tained from  the  Center's  Informa- 
tion Service  Office  at  1520  H 
Street,  N.W.,  Washington,  D.C. 
20005  or  by  calling  202/FTS  633- 
6365.  Enclosure  of  a  self- 
addressed,  gummed  mailing 
label,  which  need  not  be  franked, 
will  expedite  delivery. 
***** 

The  Center  last  month  released 
Judgeship  Creation  in  the  Federal 
Courts:  Options  for  Reform,  by  Carl 
Baar.  This  research  report,  written 
under  contract  with  the  Center, 
reviews  the  various  procedures 
used  by  state  legislatures  and 
judiciaries  to  create  judgeships 
and,  in  light  of  those  procedures, 
analyzes  the  federal  judgeship 
creation  process  and  suggests 
alternatives  to  it. 

The  nature  of  the  federal  judge- 
ship creation  process  is  such  that 
the  need  for  judgeships  grows 
more  or  less  continuously,  but 
omnibus  bills  typically  add  large 
increments  of  judgeships  only 
after  long  intervals.  The  logistical 
Droblems  associated  with  select- 
ng,  accommodating,  and  orient- 
ng  large  numbers  of  new  judges 
lave  led  various  observers,  in- 
:luding  the  Chief  Justice,  to 
vonder  if  alternative  procedures 
night  merit  exploration. 

Even  though  no  change  in  the 
ederal  process  appears  imminent, 
here  is  value  in  studying  the 
arious  options  that  appear  prac- 
cable.  This  report  considers  sev- 
ral  specific  recommendations  for 
ie  delegation  of  some  portion  of 
ie  judgeship  creation  authority  to 
ie  judiciary,  with  appropriate 
hecks  to  ensure  judicial  account- 
bility. 

***** 
Also  published  recently  was 
ttorney-Client  Fee  Arrangements: 
egulation  and  Review,  by  Profes- 
)r  Robert  Aronson  of  the  Univer- 
ty  of  Washington  School  of  Law. 
bitten  under  contract  with  the 
snter,      this      research      report 


analyzes  both  federal  and  state 
statutes,  decisions,  and  rules  con- 
cerning the  awarding  or  setting  of 
attorneys'  fees. 

The  study  focuses  on  the  four 
problem  areas  that  have  engen- 
dered   the    greatest    amount    of 
interest  and  debate  from  within 
and  without  the  judicial  commu- 
nity and  legal  profession:  valua- 
tion of  legal  services;  division  of 
fees   between   attorneys;   contin- 
gent fee  arrangements;  and  fund- 
ing   of   public    interest    litigation 
through    awarding    of    attorneys' 
fees. 

This   report   is  the   second   on 
attorneys'  fees  that  the  Center  has 
published  in  recent  months.  Last 
October,     the     Center     released 
Attorneys'  Fees  in  Class  Actions, 
by     Professor    Arthur    Miller    of 
Harvard    Law    School.    Professor 
Miller's     report     is     a     thorough 
analysis    of    the    law    governing 
awarding    of    attorneys'    fees    in 
class    actions    and    includes    his 
recommendations  for  procedures, 
fixed  early  in  the  litigation,  that  are 
designed  to  avoid  problems  when 
the    requests    for   fees    are    sub- 
mitted, lift 
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specified  in  applications  for  court 
orders,     and     many    applications 
specified  more  than  one  criminal 
violation.      Narcotics      violations 
were    the    most    serious    offense 
specified  in  one  half  the  wiretap 
orders,    and    gambling    offenses 
were  under  investigation  in  35.3 
percent  of  the  cases.  The  autho- 
rized length  of  time  for  intercep- 
tions ranged  from  one  to  1 80  days, 
and  the   average   length   was   24 
days— the   same   as    in    1979.   A 
telephone  wiretap  was  the  elec- 
tronic surveillance  device  used  in 
more  than  90  percent  of  the  inter- 
ceptions. For  the  fifth  straight  year, 
the  cost  of  installing  and  maintain- 
ing intercepts  increased.  The  aver- 
age cost  was  $17,146. 

Almost  30  percent  of  the  con- 
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The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  They  are 
listed  for  information  purposes, 
and  only  that  entry  appearing  in 
bold  is  available  from  the  Federal 
Judicial  Center. 

American    Trial    Judges:    Their 
Work    Styles    and     Performance. 
John  Paul  Ryan,  et  al.  Free  Press 
1980. 

Could  Judges  Deliver  More  Jus- 
tice If  They  Wrote  Fewer  Opinions? 
Charles  M.  Merrill,  64  Judicature 
435,  471  (May  1981). 

Pendent       Jurisdiction       Over 
Claims  Arising  Under  Federal  Law. 
William  H.  Theis.  32  Hastings  L  J 
91-125  (Sept.  1980). 

Research    in    Judicial    Admin- 
istration: The  Federal  Experience. 
A.  Leo  Levin.  26  N.Y.L.  Sch    L 
Rev.  237-262  (1981). 

Sentencing  Councils  in  the  Fed- 
eral Courts:  A  Question  of  Justice. 
Charles  Phillips.  D.C.  Heath,  1980. 

FOR  YOUR  INFORMATION 

Judges  wishing  copies  of 
speeches  and  addresses  by  the 
Justices  of  the  Supreme  Court 
of  the  United  States  are  invited 
to  request  them  from  Barrett 
McGurn,  Public  Information 
Officer,  Supreme  Court  of  the 
United  States,  1  First  St.,  N.E., 
Washington,  D.C.  20543. 

versational     intercepts    produced 
incriminating  evidence.  A  total  of 
1,871   persons  was  arrested  as  a 
result    of    intercepts    installed    in 
1980,  and,   of  these,   259   (13.8 
percent)    have   so  far   been   con- 
victed.   This    figure    is    likely    to 
increase,  however,  for  many  of  the 
intercepts  installed  in  1980  relate 
to   cases   that   are   still    pending. 
Intercepts   installed   in    1979,  for 
example,  resulted  in  424  convic- 
tions in   1980,  compared  to  368 
convictions  obtained  in  1979.   flfl 


ELEVATIONS 

Miles  W.    Lord,  Chief  Judge,   D. 

MN,  May  1 
Spottswood     W.     Robinson,     III, 


Chief  Judge,  CA-DC,  May  7 
Walter  J.  Cummings,  Chief  Judge, 
CA-7,  effective  July  1 


DEATH 

Walter    P.    Gewin,    U.S. 
Judge,  CA-5,  May  14 


Circuit 


JUDICIAL  VACANCIES 


As  of  May  31,  there 
system.  They  are: 

Courts  of  Appeals 

Second  Circuit 
Third  Circuit 
k.  Fourth  Circuit 

Fifth  Circuit 
Sixth  Circuit 
Seventh  Circuit 
Eighth  Circuit 

TOTAL 


were  54  judgeship  vacancies  in  the  federal  court 


District  Courts 

Ark.— W.D. 
Ala.— S.D. 
Calif.— E.D. 
Calif.— N.D. 
Calif.— Central 
Fla.— Middle 
Fla.— N.D. 
Ga.— N.D. 
Hawaii 
III.— N.D. 
Ind.— N.D. 
Ky.— E.D. 
Maine 


Number  of  District  Courts 

Vacancies  Md. 

3  Minn. 

Mo.— W.D. 

Mo.— E.D.  &  W.D.* 

Neb. 

N.Y.— N.D. 

N.Y.— E.D. 

N.Y.— S.D. 

N.Y.— W.D. 
9  N.C.— E.D. 

N.C.— W.D. 
Number  of  Ohio— N.D. 

Vacancies  Ok.— E.D. ,  W.D.  &  N.D. 

Pa— W.D. 

P.R. 

S.C. 

S.D. 

Texas — W.D. 

Texas — S.D. 

Va  —  E.D. 

Va  —  W.D. 

Wash.— W.D. 

Wise— W.D. 

V.I. 

TOTAL 


Number  of 
Vacancies 


45 


aoxxoyc 
calendar 

June  1  6-1 9  Judicial  Conference 
Committee  to  Implement  the 
Criminal  Justice  Act;  Martha's 
Vineyard,  MA 

June  1  8-1  9  Judicial  Conference 
Committee  on  Rules  of  Practice 
and  Procedure;  Washington,  DC 

June  1  8-1  9  Judicial  Conference 
Advisory  Committee  on  Criminal 
Rules;  Washington,  DC 

June  22-23  Judicial  Conference 
Subcommittee  on  Judicial  Im- 
provements; High  Hampton,  NC 

June  22-24  Advanced  Seminar 
for  Full-time  Magistrates;  Ann 
Arbor,  Ml 

June  22-24  Advanced  Seminar 
for  Part-time  Magistrates;  Ann 
Arbor,  Ml 

June  26-27  Fourth  Circuit  Judi- 
cial Conference;  Homestead, 
VA 

June  28-July  2  Ninth  Circuit 
Judicial  Conference;  Jackson 
Hole,  WY 

June  30-July  1  Judicial  Confer- 
ence Subcommittee  on  Federal 
Jurisdiction;  Colorado  Springs, 
CO 

July  7-1 0  Eighth  Circuit  Judicial 
Conference;  Kansas  City,  MO 

July  13-14  Judicial  Conference 
Committee  on  the  Judicial 
Branch;  Los  Angeles,  CA 


"Judgeship  for  combined  districts. 


lift 
THE  THIRD  BRANCH 

VOL.  13     NO.  6     JUNE  1981 


FIRST  CL/1SS  MAIL 


THE  FEDERAL  JUDICIAL  CENTER 

DOLLEY  MADISON  HOUSE 

1520  H  STREET.  N.W. 

WASHINGTON,  D  C   20005 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
UNITED  STATES  COURTS 


'U.S.  GOVERNMENT  PRINTING  OFF 


X/L.S.  lib./6-78 


Librarian,  College  of  Law 

University  of  Illinois 
Champaign,  IL  61820 


i/OL  13  NO.  7 


Bulletin  of  the  Federal  Courts 


Published  by  the  Administrative  Office  of  the  U.S.  Courts  and  the  Federal  Judicial  Center 
Dolley  Mad.son  House,  1520  H  Street.  N.W.,  Washington,  D  C   20005 

mmfasiTY  or  I1LIN0IS 


JULY,  1981 


WALTER  J.  CUMMINGS  IS  NEW  CHIEF   ninrp,,  or-~~ 

OF  THE  SEVENTH  C^  JUDG*uL  2  7  I^^Cmcu* 

member  of  the  Conference's  MllffflMRT  REPORT 

committee    on   Judicial    Improve- 


On  May  26,  1981,  Chief  Judge 
Thomas  E.  Fairchild  of  the  United 
States   Court   of  Appeals  for  the 
Seventh    Circuit    retired    as    Chief 
Judge,  effective  July  1,  1981.  He 
will  remain  an  ac- 
tive Circuit  Judge 
until  August  31,  at 
which  time  he  has 
elected     to     take 
senior   status.    As 
the    successor   to 
the    Chief   Judge, 
-hief  Justice  Bur- 
ner designated  Judge   Walter  J. 
Cummings    of    Illinois.    This    was 
Jone  pursuant  to  28  U.S.C.  §45(c), 
vhich  provides  that  when  a  chief 
udge  retires   as   chief  judge   but 
etains  active  status,  the  Chief  Jus- 
ice  shall  designate  as  chief  judge 
ie   active   Judge    next   senior   in 
ervice  and  willing  to  serve. 
Judge  Cummings  has  sat  on  the 
nited    States    Court   of  Appeals 
nee  July  1  966.  He  has  served  as 
hairman  of  the  U.S.  Judicial  Con- 
rence's  Committee  on  the  Dis- 
Dsition  of  Court  Records  and  is  a 


ments. 

Judge  Cummings  was  educated 
at  Yale  University  and  the  Harvard 
Law  School.  He  commenced  his 
legal  career  in  the  office  of  the 
Solicitor  General  of  the  United 
States.  Six  years  later  he  became 
associated  with  the  Chicago  law 
firm  of  Sidley  &  Austin,  ultimately 
becoming  a  senior  partner  in  that 
firm. 

In  1953  President  Truman  ap- 
pointed him  Solicitor  General  of 
the  United  States.  When  his  suc- 
cessor was  named  by  President 
Eisenhower,  he  returned  to  the 
Sidley  &  Austin  firm. 

Judge  Cummings  is  on  the 
Board  of  Lay  Trustees  of  Loyola 
University  and  on  the  Visiting 
Committees  of  the  Harvard  and 
Northwestern  Law  Schools.  For- 
merly he  served  on  the  Visiting 
Committees  of  the  Stanford  and 
Chicago  Law  Schools.  He  was 
President  of  the  Bar  Association  of 
the  Seventh  Circuit  in  1964-65.  flli 


COURTS  INVOLVED  IN  LAW  REIATEDEDUCATION 


In  New  York  City,  judges  of  the 
mted  States  District  Court  for  the 
Juthern  District  of  New  York  con- 
ict  mock  trials  in  a  program  that 
solves  students  from  almost  half 
e  high  schools  in  that  city.   In 
ashington,  D.C.,  judges  of  both 
5  Superior  Court  and  the  United 
ates  District  Court  for  the  Dis- 
5t  of  Columbia  participate  in  the 
ick  Trial  Program  of  the  District 
Columbia  schools.  Both  of  these 
>grams  and  hundreds  of  others 
2  them  are  parts  of  law  related 


education  programs  that  are 
becoming  more  and  more  popular 
in  this  country. 

In  1970,  the  ABA  Special  Com- 
mittee on  Youth  Education  for 
Citizenship  found  approximately 
40  programs  in  law  related  educa- 
tion; today,  the  same  group  esti- 
mates that  there  are  nearly  500. 
An  obvious  explanation  for  this 
growth  of  programs  is  the  in- 
creasing  awareness  that  lack  of 


See  EDUCATION,  p.  4 


The  1  980  Annual  Report  of  the 
Courts  of  the  Second  Circuit  was 
recently  released  by  the  Circuit 
Executive.  It  provides  both  a  statis- 
tical summary  of  the  workload  of 
the  circuit  and  descriptions  of 
several  policy  initiatives. 

Reflecting  national  trends,  the 
Report  indicated  that  for  the  year 
July  1,  1979  through  June  30, 
1980  civil  filings  in  the  circuit's  six 

district  courts  were  up  nine  percent 
while  criminal  filings  were  down 
22  percent.  Although  the  number 
of  civil  terminations  increased  to 
14,115    (seven    percent    greater 
than     the     previous     year),     and 
although  the  median  time  for  pro- 
cessing cases  was  lowered  from 
24    to    21     months,    the    district 
courts'  pending  civil  caseload  rose 
to    18,351— the    highest    in    the 
courts'    history.    On    the    criminal 
side,  for  the  seventh  consecutive 
year  the  district  courts  disposed  of 
more  cases  than  were  filed. 

The    Court   of  Appeals    experi- 
enced a  one  percent  increase  in 
civil    filings    and    a    19    percent 
increase  in  criminal  filings.  Never- 
theless,   the     court    cleared     its 
calendar  for  the  seventh  consecu- 
tive year,  and  its  pending  caseload 
stood   at  the   lowest   level   since 
1967.  Through  case  management 
programs,  40  percent  of  all  appeals 
were  terminated  without  oral  hear- 
ing or  submission  of  briefs. 

The  Report  also  profiled  the 
experimental  Benchmark  Project 
for  sentences.  Introduced  last  year, 
the  pilot  program  seeks  to  preserve 

See  CIRCUIT  REPORT,  p.  3 


Notenorth/ 


Reflecting  the  increases  in  fed- 
eral judges'  salaries  mandated  by 
the   Supreme  Court's  decision   in 
Will  v.  United  States  (see  The  Third 
Branch,  January  1981),  the  Admin- 
istrative Office  has  paid  approxi- 
mately $90,000  in  additional  sur- 
vivors   benefits    to    widows    and 
widowers  of  judges  who  were  en- 
titled to   benefits   between   1976 
and  1979.  Because  benefits  under 
the     Judicial     Survivors     Annuity 
System  (JSAS)  are  based  on  rates 
of  pay,  it  was  necessary  to  retro- 
actively increase  the  amounts  paid 
in  benefits  when  the  salary  levels 
were  adjusted.  The  sums  received 
by  individual  survivors  ranged  from 
two  to  six  thousand  dollars. 

The  Administrative  Office  is  still 
awaiting  a  decision  from  the  U.S. 
District  Court  for  the  Northern  Dis- 
trict of  Illinois,  where  the  Will  case 
originated,  as  to  whether  the  court 
will  order  retroactive  withholdings 
from  the  judges'  recovery  in  the 
case  for  increased  life  insurance 
premiums  and  JSAS  contributions. 
The  court  is  holding  1  5  percent  of 
the  judges'  recovery  pending  reso- 
lution of  the  Government's  motion 
for   reconsideration    of   an    earlier 
ruling  that  such  withholding  would 
not  be  ordered  by  the  court. 
***** 

The    Administrative    Office    has 
announced  the  selection  of  Fair- 
field Medical  Laboratory  of  Bridge- 
port, Connecticut  as  the  new  con- 
tract laboratory  to  provide  urinalysis 
of     drug-dependent     federal     of- 
fenders under  the  supervision  of 
the  federal  probation  system.  On 
this  occasion,  the  Office  of  General 
Counsel      is     cautioning     federal 
judges  and  probation   officers  to 
exercise  care  in  using  the  results  of 
urinalysis.    Specifically,    it  is  sug- 
gested that  revocation  or  modifica- 
tion of  conditions  of  probation  or 
pretrial    release    be    based    on    a 
pattern  of  positive  test  results  cor- 
roborated   by    physical    evidence, 
observed  behavior,  arrest  informa- 
tion, or  admission  of  drug  use. 


***** 


At  its  May  meeting,  the  Execu- 
tive Committee  of  the  Association 
of  American  Law  Schools  voted  to 
withdraw  from  circulation  the 
Association's  Guideline  Timetable 
for  Appointment  of  Judicial  Clerks. 
The  decision  to  discontinue  dis- 
tribution was  made  after  a  recent 
survey  of  federal  judges  disclosed 
widespread  disregard  of  the  time- 
table. The  Association  reports  that 
the  Executive  Committee  continues 
to  believe  in  the  rationale  for  the 
timetable,  but  it  has  concluded  that 
it  is  not  now  achieving  its  purpose. 


***** 


The  University  of  Virginia's 
Graduate  Program  for  Judges 
began  its  second  resident  summer 
session  on  June  22,  when  28  state 
and  federal  judges  returned  to  the 
University  campus  for  a  six  week 
program  of  courses  on  courts  and 
the  social  sciences,  law  and  medi- 
cine, and  other  inter-disciplinary 
subjects.  After  completing  their 
course  work,  the  judges  will  submit 
a  thesis  in  the  fall  to  receive  their 
LLM  degrees. 

The  University  will  begin  accept- 
ing applications  for  the  second 
two-year  program  this  September. 
Brochures  describing  the  program 
will  be  sent  to  all  federal  and  state 
appellate  judges,  and  others  with 
interest  may  write  Professor  Daniel 
J.  Meador,  Director,  Graduate  Pro- 
gram for  Judges,  University  of 
Virginia  Law  School,  Charlottes- 
ville, VA  22901. 

***** 

Correction.  In  the  Noteworthy 
column  of  the  June  issue,  it  was 
erroneously  stated  that  Professor 
Charles  B.  Blackmar  was  "for- 
merly" of  St.  Louis  University 
School  of  Law.  In  fact,  Professor 
Blackmar  is  still  an  active  member 
of  the  faculty,  having  taken  only  a 
partial  leave  for  the  1981-1982 
academic  year  to  work  on  the 
Eighth  Circuit's  Preargument  Con- 
ference Program.  The  Third  Branch 
regrets  the  error,      tiff 


JUSTICE  STEWART 

RECEIVES  ACCOLADE 

FROM  COLLEAGUES 

Upon  Potter  Stewart's  retire- 
ment from  the  Supreme  Court,  all 
the  Justices  sent  him  a  letter  of 
tribute  which  was  made  part  of  the 
journal  of  the  Court's  proceedings 
of  July  2. 

"Dear  Potter: 

"Your  decision  to  retire  from  the 
Court  took  most  by  surprise  and 
even  after  several  weeks  we  are  not 
fully  reconciled.  We  respect  your 
view  that  'twenty-three  years  is 
enough'  but  you  will  be  missed  in 
the  deliberations  at  the  conference 
table  where  your  close  grasp  of  the 
cases  decided  during  your  long 
tenure — as  well  as  those  before — 
were  a  very  valuable  resource  to 
the  Court. 

"You  have  had  a  long  tenure  on 
the  Court,  but  we  know  that  lon- 
gevity is  but  one  measure  of  the 
contribution  of  a  Justice.  You  have 
combined  more  than  two  decades 
here  with  more  than  a  quarter  of  a 
century  of  judicial  service  in  a 
period  of  significant  changes  in  the 
law  and  your  important  contribu- 
tions are  a  matter  of  record. 

"All  of  us  join  in  repeating  to  you 
and  Andy  our  heartfelt  wishes  for 
continued  good  health  and  for 
many  good  years  ahead." 

Replied  Justice  Stewart;  "Your 
kind  letter  has  greatly  touched 
Andy  and  me.  The  decision  to  retire 
was  not  easy,  but  it  would  have 
been  much  harder  without  the 
knowledge  that  in  my  retirement 
our  friendship  will  continue  un- 
affected. .  .  ."    lift 

Ihelhird  Branch 
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Office  of  the  U.S.  Courts  and  the  Federal 
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Administrative  Office,  U.S.  Courts. 
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The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  They  are 
listed  for  information  purposes, 
and  only  that  entry  appearing  in 
bold  is  available  from  the  Federal 
Judicial  Center. 

Antitrust  Civil  Jury  Instructions 
(1980).  ABA  Jury  Instruction  Sub- 
committee. ABA,  1981.  280p. 

Antitrust  Discovery  Handbook 
Michael  M.  Baylson,  ed.  ABA 
1981.  11  Op. 

Antitrust  Law  Developments 
Third  Supplement.  James  R  Loftis 
ABA,  1981.  375p. 

Disclosure  of  Presentence  Re- 
ports in  the  United  States  District 
Courts.  Philip  L.  Dubois.  45  Fed. 
Probation  3-9  (March  1981). 

A  Practical   Look  at  the  Sen- 
tencing   Provisions   of  S.    1722 
Gerald  Bard  Tjoflat.  72  J.  Crim.  L 
&  Criminology  555-630  (Summer 
1 981 ). 

The  Summary  Jury  Trial.  Thomas 
D.  Lambros  &  Thomas  H.  Shunk 
29  Clev.  St.  L  Rev.  43-59  (1980). 

The  Use  of  Local  Rule  21  in  the 
Fifth  Circuit:  Can  Judges  Select 
-ases  of  "No  Precedential  Value"? 
Dhihp  Shuchman  &  Alan  Gelfand 

"oo^m0rV   LJl    195-230   (Winter 
980).      |]fjj 


CIRCUIT  REPORT  from  p.  1 

■Jdicial    flexibility    in    sentencing 
'hile    reducing    and    minimizing 
ispanties.     It    established     non- 
mding  recommended  sentences 
ased  on  a  consensus  of  judicial 
pmion    within    the    circuit.    The 
enchmark  sentences  were  drawn 
om  18  hypothetical  cases  which 
'fleet  recurring  factual  situations 
Copies  of  the  Annual  Report  are 
'ailable  from  the  Circuit  Execu- 
'e,  U.S.  Courthouse,  Foley  Square 
3w  York,  N.Y.  10007.    lift 


The  Federal  Judicial  Center  has 
recently   published  Evaluation  of 
Court-Annexed  Arbitration  in  Three 
Federal  District  Courts,    by  Allan 
Lmd  and  John  Shapard.  This  re- 
search report  presents  a  study  of 
experimental  local-rule  arbitration 
programs  in  the  Northern  District 
of  California,  the  Eastern  District  of 
Pennsylvania,  and  the  District  of 
Connecticut.    Cases    eligible    for 
arbitration   were   required   to   un- 
dergo a  hearing  before  a  panel  of 
one  or  three  experienced  attorneys 
within    a    specified    period    after 
filing.  Any  party  to  the  case  could 
reject  the   arbitration    award   and 
demand  a  trial  de  novo. 

The  three  district  courts,  in  co- 
operation with  the  Department  of 
Justice,  designed  pilot  programs 
mandating  pretrial  arbitration  of 
certain  civil  cases.  At  the  request  of 
the  courts  and  the  Department  of 
Justice,  the  Center  agreed  to  eval- 
uate the  programs.  For  two-and 


CENTER  REPORT  EVALUATES 
ARBITRATION  EXPERIMENT 


NEW  EDITION  OF 

SENTENCING  OPTIONS 

PAPER  RELEASED 

A  new  edition  of  The  Sentencing 
Options  of  Federal  District  Judges 
has  been  published  by  the  Federal 
Judicial  Center. 

The  most  recent  revision  of  a 
work       originally       prepared       in 
November  1979,  the   publication 
emphasizes  the  relationships  be- 
tween the  judge's  sentence  and 
the  probable  treatment  of  an  of- 
fender   after    sentencing,    partic- 
ularly by  the  Bureau  of  Prisons  and 
the    Parole    Commission.    It    was 
written  by  Anthony  Partridge,  Alan 
J.  Chaset,  and  William  B.  Eldridge 
of  the  FJC's  Research  Division.  The 
new  edition  was  prepared  to  bring 
the    materials    up   to    date    as    of 
February  1,  1981. 

Copies    of    the    work    may    be 
obtained  from  the  Center's  Infor- 
mation   Service    Office,    1520    H 
Street,    N.W.,    Washington,    DC 
20005;  202/FTS  633-6365.  lift 


one-half  years,  the  Center  moni- 
tored all  cases  eligible  for  the  pro- 
grams, surveyed  counsel  and  arbi- 
trators, observed  hearings,  and 
interviewed  court  personnel  in- 
volved in  administering  the 
programs. 

Drawing   on   data   collected    in 
these  ways,  the  report  addresses  a 
number  of  questions:  What  types 
of  cases  are  subject  to  arbitration? 
How  long  does  it  take  cases  to 
reach  arbitration?  How  likely  is  it 
that  the  arbitration  award  will  be 
accepted?   Do  the  rules  result  in 
more  rapid  termination  of  cases? 
What  are  the  characteristics  of  the 
arbitration  hearings?  What  are  the 
opinions  of  counsel  about  the  pro- 
grams? What  problems  have  the 
courts  encountered  in  administer- 
ing the  programs? 

The  study  found  that  in  two  of 
three  districts,  the  arbitration  rules 
increased  the  likelihood  of  early 
termination  of  cases,  apparently  by 
providing  a  deadline  and  incentive 
for  settlement.  As  to  all  three  pro- 
grams, it  was  found  that  parties  in 
more  than  half  of  the  cases  that  did 
go  through  an  arbitration  hearing 
rejected  the  arbitrators'  award  by 
requesting  a  trial  de  novo;  how- 
ever, an  unknown  number  of  those 
cases  settled  before  the  trial  de 
novo  took  place.  It  was  also  found 
that  counsel  in  cases  subject  to  the 
program   were   moderately  favor- 
able in  their  opinions  of  it,  and  that 
difficulties    were    encountered    in 
scheduling    hearings    within    the 
period  allowed  by  the  rules.  The 
report  offers  recommendations  for 
improvement  of  the  present  pilot 
programs    and    for    evaluation    of 
additional    experimentation    with 
court-annexed  arbitration   in  fed- 
eral district  courts. 

Copies  of  the  report  are  available 
from  the  Center's  Information  Ser- 
vice Office,  1  520  H  Street,  N.W 
Washington,  D.C.  20005;  202/FTS 
633-6365.  Written  requests  will 
be  expedited  if  accompanied  by  a 
self-addressed,  gummed  label,  lift 
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EDUCATION  from  p.  1 

knowledge  about  the  law  can 
result  in  confusion,  exploitation, 
and,  ultimately,  alienation.  As 
crime  rates  and  especially  juvenile 
crime  rates  spiral,  more  and  more 
people  have  come  to  believe  that 
some  type  of  law  related  educa- 
tion could  be  beneficial  early  in  the 
educational  process. 

Goals.  Curricula,  materials,  and 
even  the  teachers  vary  widely  from 
one  program  to  another,  but  there 


system,  some  educators  believe, 
may  engender  respect  and  a  will- 
ingness to  use  it  when  appropriate. 
Students  are  taught  the  roles  of 
the  various  participants  in  the  jus- 
tice system:  lawyers,  judges,  legis- 
lators, and  citizens.  Students  are 
shown  why  the  system  is  so  com- 
plex and  why  it  sometimes  breaks 
down. 

A  possible  by-product  of  the  law 
related  educational  process  is  the 
development  of  analytical  skills. 
By    analyzing    cases    and    hypo- 


United  States  District  Judge  Harold  H.  Green  (D.  D.  C.)  conducts  a  bench  conference  ma 
mock  trial  wh,ch  was  part  of  the  Washington.  D.  C.  public  school  system  s  annual  National 
Street  Law  Mock  Trial  Competition  held  at  the  Georgetown  University  Law  Center. 


are  certain  goals  common  to  most 
programs.  The  most  obvious  goal 
is  to  provide  information  about  the 
law.  Students  want  and  need  prac- 
tical legal  information.  Laws  about 
crime,  student  rights,  drugs,  the 
family,  the  consumer,  and  the 
environment  are  particularly  rele- 
vant to  the  lives  of  students.  The 
goal  here  is  not  to  create  student 
lawyers  but  to  provide  students 
with  the  legal  information  they 
need  to  make  informed  decisions 
in  their  daily  lives. 

Just  as  important  as  teaching 
substantive  law  is  providing  the 
students  with  an  understanding  of 
our  legal  system.  To  the  layman 
the  system  is  frequently  confusing 
and  complex.  Understanding  the 


thetical   situations,   students   can 
develop  problem  solving  skills  and 
critical  thinking  abilities  that  can 
then  be  applied  to  other  non-legal 
situations   in  their  lives.  Specifi- 
cally, students  are  taught  to  deter- 
mine the  real  point  of  controversy 
or  the  real  issue  in  a  case,  to  view 
both  sides  of  a  problem,  to  think  of 
alternative  ways  controversies  can 
be    resolved,    and    to    determine 
which  resolution  is  most  beneficial 
and  the  most  legally  correct.  All  of 
these  advantages,  of  course,  will 
arguably  contribute  to  the  develop- 
ment of  more  responsible  citizens 
who  will  participate  more  knowl- 
edgeably  in  their  community. 

Programs.   The    goals    of    law 
related  education  are  achieved  in 


many   ways.    In    some    programs, 
such  as  the  "Law  in  a  Free  Society" 
program    in    California,    teaching 
begins  early  in  elementary  school 
where   students   are   taught  such 
basic  legal  concepts  as  the  func- 
tions of  rules,  authority,  and  the 
rights  and  responsibilities  of  those 
subject  to  authority.  Others  begin 
in  high  school.  The  National  Street 
Law  Institute,  for  example,  works 
with  law  schools  and  the  practicing 
bar  to  provide  classroom  instruc- 
tion in  our  legal  system  and  laws 
governing  day-to-day  matters  such 
as  family  law,  property  law,  land- 
lord-tenant law  and  criminal  pro- 
cedure. Students  may,  in  order  to 
better  understand  the  legal  system, 
listen  to  experts  in  consumer  law  or 
other    areas    of    interest,    ride    in 
police  patrol  cars,  observe  actual 
court  proceedings,  and  participate 
in     mock     trials     and     appellate 
hearings. 

Instruction      is      provided      by 
lawyers,  law  students,  judges  and, 
in     some     programs,    by    regular 
teachers  who  have  been  instructed 
by  lawyers  or  program  personnel.  It 
is  generally  believed  that  in  order 
to    be   fully   successful,    as    many 
community  organizations  as  pos- 
sible should  be  involved  in  the  law 
related    education    process.    Law 
students,    bar    associations,    law 
enforcement  and  criminal  justice 
agencies,  courts,  and  ex-offender 
organizations  help  provide  support 
for  the  programs.  Programs  have 
been   quite  active   in   using   legal 
personnel  to  visit  classrooms  and 
provide  opportunities  forfield  trips, 
community    action    projects,    and 
student  internships. 

It  has  been  generally  observed 
that  there  is  a  great  deal  of  interest 
on  the  part  of  the  students  in  these 
programs.  Student  participation  is 
high  and  so  is  student  enthusiasm. 
Information.  There  are  cur- 
rently law  related  education  pro- 
grams in  every  state  in  the  union. 
Any  person  connected  with  the 
justice  system  should  not  have 
difficulty  in  finding  a  program  in 
which  he  or  she  may  utilize  their 

See  EDUCATION,  p.  5 
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talents  to  assist  in  this  movement. 
There  are  a   number  of  excellent 
projects   in  the  field  that  can  be 
contacted  for  further  information. 
Among  these  are: 
•    The    Special    Committee    on 
Youth  Education  for  Citizenship  of 
the    American    Bar    Association 
Norman     Gross,     Staff     Director, 
11 55  E.  60th  Street,  Chicago   Illi- 
nois    60637,     (312)     947-3961. 
Since   1971,  this  committee  has 
been  a  national  clearinghouse  and 
coordinator  in  law  related  educa- 
tion and  has  produced  material  on 
how  to   begin   and   maintain    law 
related  programs. 
•    The  National  Street  Law  Insti- 
tute. Jason  Newman  and  Edward 
O'Brian,  Co-Directors,  605  G  Street, 
N.W.,   Washington,    D.C     20001 

(202)  624-821  7.  A  pioneer  in  law- 
related  education,  this  organiza- 
tion teaches  about  the  practical 
effect  of  law  on  everyday  lives.  It 
rt/orks  with  law  schools  to  spon- 
sor law  related  programs  in 
schools  and  adult  education 
settings. 


•    The     Constitutional      Rights 
Foundation.  Vivian  Munroe  Exec- 
utive  Director,   1510  Cotner,  Los 
Angeles,  California  90025,  (213) 
473-5091.    A   private,    non-profit 
corporation     engaged     in     devel- 
oping law  and  citizenship  educa- 
tion    programs,    this    foundation 
provides  consulting  assistance  in 
developing  law  related  programs 
•    Law  in  a  Free  Society.  Charles 
N.    Quigley,    Executive    Director, 
5115  Douglas  Fir  Drive,  Suite  1 
Calabasas,       California       91302' 

(21  3)  340-9320.  A  civic  education 
project  of  the  State  Bar  of  Cali- 
fornia, the  project  now  operates  in 
several  parts  of  the  country  and 
has  produced  a  comprehensive 
kindergarten  through  high  school 
curriculum. 

•    Phi  Alpha  Delta  Law  Frater- 
nity   International.    Robert    Red- 
ding, Director  of  the  Law  Related 
Education  Project,  910  1  7th  Street 
N.W.,  Suite  310,  Washington  DC 
20006,     (202)     293-2181.  'The 
world's  largest  professional  legal 
fraternity,    PAD    is    involved    in    a 
number   of   activities    to    improve 
communication  between  the  legal 


and   education   communities   and 
boost  law  related  education.     Hft 

CALENDAR  from  p.  6 

July  21-23  Judicial  Conference 
Advisory  Committee  on  Codes  of 
Conduct 

July  21-23  Judicial  Conference 
Judicial  Ethics  Committee 

July  22-23  Judicial  Conference 
Committee  on  Administration  of 
the  Probation  System 

July  23  Judicial  Conference  Com- 
mittee on  Administration  of  the 
Magistrates  System 

July  23-24  Judicial  Conference 
Committee  on  Operation  of  the 
Criminal  Law 

July  27-28  Judicial  Conference 
Committee  on  Court  Administra- 
tion 

July  27-28  Judicial  Conference 
Committee  on  Intercircuit  As- 
signments 

July  27-31  Federal  Judicial  Center 
Seminar  on  Antitrust  Law  and 
Case  Management 

Aug.  10-12  Workshop  for  Magis- 
trates' Staff 


VIDEOTAPES  AVAILABLE 

ON  CRIMINAL  DEFENSE 

REPRESENTATION 

Listed  below  are  videotapes 
vailable  for  loan  to  federal  court 
ersonnel  by  the  Media  Services 
'nit  of  the  Federal  Judicial  Center, 
hese  tapes  were  produced  in 
conjunction  with  a  seminar,  held 
ctober  31,  1980,  on  effective 
'presentation  at  sentencing  and 
syond. 

It  was  sponsored  jointly  by  the 
mted  States  District  Court  for  the 
astern  District  of  Pennsylvania 
id  the  Philadelphia  Bar  Associa- 
>n.  The  purpose  of  the  program 
as  to  provide  defense  counsel 
ith  legal  education  and  practical 
formation  on  sentencing  in  fed- 
al  court. 

This  series  of  tapes  is  available 
3/4  inch  and  1/2  inch  video- 
)e  format  from  the  Media  Ser- 
es   Unit,    1520    H    St.     NW 
ashington,    D.C.    20005.    When 


/Media 
Li 


ibrary 


requesting  tapes,  please  indicate 
the  following:  catalog  number; 
title;  shipping  address  (post  office 
box  is  not  sufficient);  your  FTS 
number;  videotape  format  (1/2  or 
3/4  inch);  specific  date  needed. 
Please  try  to  avoid  ordering  more 
than  two  videotapes  at  a  time.  This 
will  assist  the  Media  Services  Unit 
m  filling  a  large  number  of  requests. 

VJ-845   Sentencing  Alternatives  and 
Sentencing  Procedures 
Judge  Edward  R.  Becker 

VJ-846    U.S.  Parole  Commission  Guide- 
lines and  Procedures 
Henry  Sadowski 
— and— 

Role  of  Counsel  Before  the 
Parole  Commission 
Professor  Peter  Goldberg 


VJ-847   Administrative  Sentencing 
Matters 
David  Essig 
Edgar  Raynes 

VJ-848   The  Pre-Sentence  Investigation 
Report 

H.  Richard  Gooch 
-and- 

Disclosure  of  the  Pre-Sentence 
Investigation  Report 
Judge  Edward  R.  Becker 

VJ-849    Role  of  Counsel  Before,  At  and 
After  Sentencing:  Defense 
Perspective 
Mark  Schaffer 
Thomas  Colas  Carroll 
-and- 

Prosecution  Perspective 
John  Penrose 

VJ-850   Effective  Representation:  A 
Panel  Discussion 
Donald  Goldberg 
Judge  Alfred  L.  Luongo 
Joel  Friedman 
Jean  Wolf 
Peter  Goldberger 
Judge  Edward  R.  Becker, 
Moderators. 


££: 
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NOMINATION 

Sandra    D.    O'Connor,    Associate 

Justice  of  the  Supreme  Court, 

July  7 
ELEVATIONS 
Frank  A  Kaufman,  Chief  Judge,  D. 

MD,  June  12 
Earl  E.  O'Connor,  Chief  Judge,  D. 

KS,  June  26 
RETIREMENT 

Potter  Stewart,  Associate  Justice 
of  the  Supreme  Court,  July  3 

RESIGNATION 

John    P.    Crowley,    U.S.    District 
Judge,  N.D.  IL,  June  30 

DEATH 

Robert   V.    Denney,    U.S.    District 
Judge,  D.  NE,  June  26 

88ltr?&Cr 

July  13-14  Judicial  Conference 
Committee  on  the  Judicial 
Branch 

July  20-21  Judicial  Conference 
Implementation  Committee  on 
Admission  of  Attorneys  to  Fed- 
eral Practice 

July  20-21  Judicial  Conference 
Committee  on  the  Operation  of 
the  Jury  System 

See  CALENDAR,  p.  5 


SUPREME  COURT 

ACCEPTING  APPLICATIONS 

FOR  DEPUTY  CLERK 

Position:  Deputy  Clerk,  Office  of 
the  Clerk. 

Description:  Prepares  the 
Court's  Order  List  and  the  in 
forma  pauperis  case  Conference 
List.  Processes  emergency  ap- 
plications and  drafts  orders  at 
the  request  of  Justices.  Cor- 
responds and  consults  with  pro 
se  litigants,  counsel,  and  law 
clerks  on  Court  practice  and 
procedure.  Other  duties  as 
assigned. 

Qualifications:  A  law  degree  is 
required.  At  least  two  years 
experience  in  a  court  or  in  a 
management  position  is  also 
required.  Experience  as  a  deputy 
clerk  in  an  appellate  court  and 
supervisory  experience  or  man- 
agement training  are  desirable. 
Sound  legal  drafting  skills  and 
the  ability  to  communicate  effec- 
tively are  essential. 
Salary  Range:  SCP-12/1 
($26,951)  to  SCP-14/1 
($37,871). 

Closing  Date:  August  28,  1  981 . 
To  Apply:  Send  Standard  Fed- 
eral Government  Form  171  to: 
James  A.  Robbins,  Personnel 
and  Organizational  Develop- 
ment Officer,  Supreme  Court  of 
the  United  States,  Washington, 
D  C.  20543;  202-252-3404. 


FIFTH  CIRCUIT  SEEKING 

DIRECTOR,  STAFF 

ATTORNEYS' OFFICE 

Responsibilities:      Under     the 
direction  of  the  court  and  appli- 
cable rules,  the  Director  is  re- 
sponsible for  recruiting,  coordi- 
nating, assisting  and  reviewing 
the  work  of  1  3  staff  attorneys,  in 
addition    to    administrative    re- 
sponsibilities incident  to  man- 
agement of  a  research  and  draft- 
ing  law  office.   Serves   as  the 
court's  senior  law  clerk,  advising 
the  court  in  this  capacity. 
Qualifications:  Proven  manage- 
ment,    legal     and     supervisory 
skills.  Must  be  a  graduate  of  an 
accredited  law  school,  member 
of  a  State  Bar  or  of  the  District  of 
Columbia  Bar,  with  a  minimum  of 
five  years  experience  in  the  prac- 
tice of  law. 

Duty    Station:     New    Orleans, 
Louisiana. 

Salary.  $37,871  to  $44,547  per 
year,  commensurate  with  educa- 
tion and  experience. 
To  Apply:  Send  resume  with 
appropriate  writing  samples  to 
Henry  A.  Politz,  United  States 
Circuit  Judge,  Box  2B04,  500 
Fannin,  Shreveport,  Louisiana 
71 101,  no  later  than  August  15, 
1981. 


Equal  Opportunity  Employer. 
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DISTRICT  JUDGE  DECLARES  SPEEDY 
TRIAL  ACT  UNCONSTITUTIONAL 


The  Speedy  Trial  Act  of  1974 
las  recently  been  held  unconstitu- 
ional  as  an  impermissible  legisla- 
ive     encroachment     upon     the 
owers   of  the   judiciary.    United 
itates  District  Judge  Joseph  H. 
dung    of    Maryland    denied    a 
lotion  to  dismiss  an  indictment 
ven  though,  as  the  government 
onceded,    the    defendant's    trial 
ammenced  ten  days  later  than 
ie  Act  required.  The  defendant 
as  subsequently  found  guilty  in  a 
ry-waived  trial  on  the  basis  of  a 
ipulated    set    of   facts.    United 
yates  v.  Brainer,  Criminal  No.  Y- 
3-0253  (D.  MD,  decided  June  4, 
381),  appeal  pending. 
Judge  Young  noted  that,  follow- 
g    the    defendant's    initial    ap- 
farance   on  January  30,    1981, 
e  last  date  on  which  trial  could 
ve  commenced  without  violating 
e  terms  of  the  Speedy  Trial  Act 
»s  April  10.  The  Judge  pointed 
t  that  this  trial  could  not  begin 
til  April  20,  however,  because 
matters  previously  scheduled 
fore  the  Court.  The  defendant 
ide  no  allegation  that  he  was 
nied  his  constitutional  right  to  a 
sedy  trial,  but  relied  solely  upon 
I   literal   terms   of  the   Act   in 
•ving  for  dismissal  of  his  indict- 
nt.    Judge    Young    held    that 
us]  drastic  result  is  not  corn- 
led  because  the  Act  itself  con- 
utes   an    unconstitutional    en- 
achment  upon  the  Judiciary." 
n   a   23-page   opinion,   Judge 
Jng  offered  a  detailed  analysis 
the  constitutional  doctrine  of 
•aration  of  powers.  Even  assum- 

Congress  could  abolish  all 
;er  federal  courts  or  remove 
ir  criminal  jurisdiction,  he 
»te,     once     the     courts     were 


created,  Congress  could  not  un- 
duly interfere  with  their  purely  judi- 
cial functions.  Specifically,  he  held 
that  Congress  cannot  constitution- 
ally mandate  the  substantive  out- 
come of  cases  pending  before  the 
courts.  Numerous  state  court  deci- 
sions were  cited  which  held  that 
the  legislature  cannot  require  judi- 
cial action  in  one  case  within  a  set 
period  of  time  at  the  expense  of 
another  case.  He  further  empha- 
sized  various  federal   authorities 
supporting  the   independence   of 
judges  to  control  their  own  dock- 
ets, concluding  that  the  "institu- 
tional  independence  of  the  judi- 
ciary must  obviously  include  the 
ability    to    adjudicate     individual 
cases   in   an  atmosphere  that  is 
without  interference  .  .  .  [and]  also 
necessarily    embraces    a    certain 

See  SPEEDY  TRIAL,  p.  2 


1981-1982  JUDICIAL 
FELLOWS  ANNOUNCED 

The  Judicial  Fellows  Commis- 
sion, which  screens  and  selects 
the  Judicial  Fellows  each  year,  has 
this  year  chosen  Ronald  K.  L 
Collins,  Joyce  Plotnikoff,  and  E. 
Keith  Stott,  Jr.  Each  of  the  three 
will  work  at  the  Supreme  Court, 
the  Federal  Judicial  Center,  or  the 
Administrative  Office. 

The  Judicial  Fellows  Program, 
somewhat  patterned  after  the 
White  House  and  Congressional 
Fellows  Programs,  was  started  in 
1973.  At  that  time,  Chief  Justice 
Burger  said: 

"The  program  is  directed  toward 
attracting  talented  young  people 
who  will  not  only  make  a  contribu- 
tion during  their  year  as  Judicial 
Fellows,  but  who  will  continue  to 
make  a  contribution  to  judicial 
modernization     in    future    years. 


COURT  HOLDS  THAT  A.O..  NOT  BANKRUPTCY 

JUDGES,  HAS  EXCLUSIVE  AUTHORITY  TO 

CONTRACT  FOR  COURT  REPORTERS 


United    States    District    Judge 
Stanley  S.  Brotman  (D.  NJ),  sitting 
by  designation  in  the  Eastern  Dis- 
trict of  Pennsylvania,  on  July  16 
denied  the  claims  of  a  Philadelphia 
bankruptcy  judge  and  held  that  the 
Administrative     Office,    and     not 
bankruptcy  judges,  has  the  exclu- 
sive   right   to    contract   for   court 
reporting  services  or  to  authorize 
bankruptcy  judges  to  appoint  full- 
time  employee  court  reporters  for 
United  States  bankruptcy  courts.  It 
was  also  held,  however,  that  in 
awarding  a  competitively  bid  con- 
tract for  the    Eastern    District  of 
Pennsylvania,   the  Administrative 


Office  selected  a  reporting  firm  (the 
lowest  bidder)  that  failed  to  meet 
mandatory  experience  require- 
ments, as  interpreted  by  the  judge, 
which  constituted  arbitrary  and 
capricious  action.  Goldhaber  v 
Foley,  No.  81-0672. 

The  suit  was  brought  by  Bank- 
ruptcy Judge  Emil  P.Goldhaberand 
two  judicially  appointed  official 
reporters  who  have  served  the 
Eastern  District  bankruptcy  court 
for  the  past  23  years.  The  plaintiffs 
objected  to  the  Administrative 
Office's  solicitation  of  bids  for  con- 
See  COURT  REPORTERS,  p.  3 
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degree  of  independence  in  the 
execution  of  those  decision- 
making duties." 

Comparing    the    constitutional 
basis    of    judicial    power    under 
Article  III  against  the  expressed 
interests  of  Congress  in  enacting 
the  Speedy  Trial  Act,  Judge  Young 
found  the  Act  unconstitutional  in 
two  respects.  First,  it  "attempts  to 
determine    the    substantive    out- 
come of  individual  criminal  cases 
whose  disposition  has  been  com- 
mitted  to   the   judicial    process." 
Second,  he  found  the  Act  violated 
the   constitutional    separation    of 
powers  by  making  an  unwarranted 
intrusion  into  the  administration  of 
the  judicial  system.  The  Act,  wrote 
Judge  Young,  neglects  the  inter- 
ests of  the  courts  in  assuring  qual- 
ity    justice,     avoiding     needless 
severance  of  cases,  and  perform- 
ing their  Article  III  duty  to  resolve 
civil  cases.  Furthermore,  he  stated, 
the  Supreme  Court  has  held  that 
the  constitutional  right  to  a  speedy 
trial    under  the   6th   Amendment 
cannot  be  quantified  into  a  speci- 
fied number  of  days  or  months. 
Judge    Young    also    commented 
that  Congress  had  available  less 
rigid  alternatives,  such  as  adopt- 
ing presumptive  rules  that  would 
establish  fixed  time  periods  but 
allow  flexibility  for  the  considera- 
tion of  all  relevant  factors  bearing 
upon  the  scheduling  of  a  particular 
case.  "Such  an  approach  would 
have  avoided  unnecessary  intru- 
sion in  the  judicial  process  and 
would  have  been  more  in  accord 
with    Supreme    Court    interpreta- 
tions of  the  constitutional  right  to 
a  speedy  trial." 

Judge  Young  further  relied  on 
the  facts  of  the  underlying  case  to 
illustrate  shortcomings  of  the 
Speedy  Trial  Act.  Even  though  the 
defendant  had  been  at  large  for 
more  than  six  months  following  his 
indictment,  the  Speedy  Trial  Act 
would  have  compelled  dismissal  of 
his  case  simply  because  his  trial 
began  ten  days  late.  Adhering  to 
the  Act's  requirements  was  impos- 
sible for  Judge  Young  because  a 
complex  antitrust  case   had   long 


been  scheduled  for  jury  trial  priorto 
April  20.  "To  require  the  Court  to 
revamp  the  schedules  of  all  those 
involved  in  such  an  important  civil 
matter,  for  the  momentary  con- 
venience of  one  former  fugitive," 
said  Judge  Young,  "would  repre- 
sent the  height  of  judicial  ineffi- 
ciency and  inequity."  Finding  that 
under  applicable  case  law  and  the 
Federal  Rules  of  Criminal  Proce- 
dure defendant's  right  to  a  speedy 
trial  must  remain  a  "relative  con- 
cept," Judge  Young  concluded 
that  no  "valid  reason"  existed  to 
require  dismissal  of  this  indictment. 
The  defendant  has  filed  an 
appeal  to  the  Fourth  Circuit,  lift 
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tract  court  reporting  services  for 
the  court  and  to  the  awarding  of  a 
contract  to  the  firm  of  Abovitz  and 
Nitchie  last  February.  The  plaintiffs 
claimed  (1)  that  the  judges  of  the 
bankruptcy  court  have  exclusive 
authority  to  appoint  reporters 
under  the  Bankruptcy  Reform  Act 
of  1978,  and  (2),  even  if  that 
authority  does  lie  with  the  Admin- 
istrative Office,  it  acted  beyond  the 
scope  of  its  authority  in  awarding  a 
contract  to  Abovitz  and  Nitchie. 

Ruling  on  plaintiffs'  motion  for  a 
preliminary  injunction  and  defen- 
dants' motions  for  dismissal  of  the 
complaint  or,  in  the  alternative, 
summary  judgment,  Judge  Brot- 
man  noted  that  the  Bankruptcy 
Reform  Act  does  imply  that  court 
reporters  are  to  be  appointed  by 
bankruptcy  judges.  Nonetheless, 
he  held,  the  Act  also  grants  broad 
authority  to  the  Judicial  Confer- 
ence of  the  United  States  to  pre- 
scribe the  means  by  which  a  record 
should  be  made  of  proceedings  in 
bankruptcy  courts.  In  accordance 
with  that  authority,  the  Judicial 
Conference  in  1979  adopted  a 
resolution  directing  the  Admin- 
istrative Office  "not  to  authorize 
full-time  court  reporters  until  the 
need  for  their  services  is  fully 
justified,  and  .  .  .  that,  until  such 
need  is  established,  contract  re- 
porters be  authorized."  Because 
plaintiffs  introduced  no  evidence 


A  Note  To  New  Judges 

LEGISLATIVE  HISTORIES 
AVAILABLE 

Newly  appointed  judges  and 
their  supporting  personnel  are 
reminded  that  the  Library  of 
Congress  can  provide  substan- 
tial support  assistance  in  the 
area  of  legislation. 

If  legislative  histories  are 
not  available  through  circuit 
libraries,  contact  Marlene 
McGuirl,  Chief  of  the  American- 
British  Law  Division  of  the  Law 
Library  of  the  Library  of  Con- 
gress. Her  phone  number  is 
(202)  287-5081. 


that  full-time  reporters  were  "fully 
justified"  in  the  Eastern  District,  it 
was  held  the  Administrative  Office 
was  warranted  in  utilizing  contract 
reporting  services  in  that  court. 

It  was  also  found  that  the  power 
to  select  the  contract  reporters  did 
not  lie  with  the  bankruptcy  court, 
but  that  exclusive  authority  to  con- 
tract for  government  services  on 
behalf  of  the  judicial  branch  is 
vested  in  the  Administrative  Office 
under  28  U.S.C.  §  §604(a)(10)  and 
753(g).  The  Court  accordingly 
granted  partial  summary  judgment 
to  the  defendants,  holding  that 
"the  bankruptcy  court  has  neither 
an  unfettered  right  to  appoint  its 
court  reporters  nor  a  right  to  desig- 
nate those  reporters  with  whom 
the  Administrative  Office  should 
contract." 

Plaintiffs  prevailed,  however,  in 
demonstrating  that  the  Administra- 
tive Office  acted  arbitrarily  and 
capriciously  in  awarding  the  con- 
tract to  the  Abovitz  and  Nitchie 
firm.  The  bid  solicitation  required 
that  each  reporter  have  four  years 
of  "prime  court  reporting  experi- 
ence," four  years  of  reporting 
experience  "of  at  least  equal  diffi- 
culty," or  a  certificate  of  merit  from 
the  National  Shorthand  Reporters 
Association.  While  the  Abovitz  and 
Nitchie  firm  was  the  lowest  bidder, 
it  was  found  that  they  failed  to 
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A   federally-funded    study    has 
;oncluded  that  the  average  juror 
nay    understand    only   about    50 
jercent  of  the  instructions  of  law 
presented    by    a    judge    prior   to 
Jeliberations.  The  study,  "Making 
lury  Instructions  Understandable," 
itates  that  there  is  little  doubt  that 
urors  often  arrive  at  compromise 
erdicts   in   felony  trials   because 
hey  do  not  fully  understand  the 
jdge's    instructions.    It   suggests 
hat     by     adopting     a     proposed 
lethodology  and  simplifying  the 
istructions,    jurors'    comprehen- 
ion  can  be  raised  to  80  percent  or 
igher.    The    study    also    recom- 
lends  that  jurors  be  given  copies 
f  at  least  some  of  the  instructions 
efore  the  trial  begins  and  that  they 
e  allowed   to   take   the   written 
istructions  with  them  when  they 
egin  deliberations. 
The    research    project,    carried 
Jt  by  members  of  the  University 
:  Nebraska   Psychology  Depart- 
ent,  was  funded  jointly  by  the 
ational  Institute  of  Justice  and 
e  National   Institute  of  Mental 
ealth.   The   study  will   be   pub- 
shed  some  time  in  September  by 
ichie/Bobbs-Merrill    Publishing 
Dmpany    as    part    of    a    series, 
Contemporary  Litigation." 

***** 

Judge  Damon  J.  Keith  (CA-6) 
d  Philadelphia  attorney  Harold 
rger,  chairmen  of  a  newly 
Jated  Federal  Bar  Association 
mmittee,  have  written  to  the 
•use  Judiciary  Committee  urging 
)mpt  enactment  of  H.R.  2645, 
i   Omnibus  Judgeship   Bill.    Its 
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passage  is  necessary,  they  say,  "to 
alleviate  the  delay,  backlog  and 
attendant  pressures  currently 
being  experienced  in  and  by  the 
entire  federal  judicial  system 
despite  increased  productivity  and 
technological  innovation." 

The  committee  they  chair,  the 
FBA's  new  Standing  Committee  on 
the  Federal  and  State  Judiciary, 
was  formed  to  help  develop  better 
working  relations  between  federal 
and  state  judges;  to  study  aspects 
of  judicial  administration  proce- 
dure and  compensation;  and  to 
seek  close  cooperation  between 
the  federal  and  state  judiciaries, 
court  improvement  organizations, 
and  local  and  national  bar  and  trial 
lawyer  associations. 
***** 

Four  judges  in  the  Fifth  Circuit 
are  now  serving  this  court  along- 
side their  former  law  school  pro- 
fessors. Judge  Alvin  Rubin  had  in 
his  classes  at  Louisiana  State  Uni- 
versity Judges  Albert  Tate,  Jr.  and 
Henry  Politz.  Judges  Sam  Johnson 
and  Thomas  Gee  were  in  classes 
taught  by  Judge  Jerre  Williams  at 
the  University  of  Texas,  lift 


A  Reminder 

PAIRED-CITY  AIR  FARES 
AVAILABLE 

All  judicial  branch  personnel  are 
strongly  encouraged,  when 
scheduling  official  government 
travel,  to  take  advantage  of  special 
discount  fares  available  on  flights 
between  certain  paired  cities. 

The   General   Services  Admin- 
istration (GSA)  has  contracts  with 
numerous     airlines     to     provide 
executive   branch   agencies  with 
reduced  fares  between   approxi- 
mately 100  city-pairs  around  the 
country.  These  fares,  which  are 
designated  YCA,  are  also  available 
to  judicial  branch  personnel.  Use 
of  the  fares  is  not  required  of  third 
branch    employees    (as    it   is   for 
those  of  executive  agencies),  but 
is  encouraged  as  travel  costs  con- 
tinue to  escalate.  The  Board  of  the 
Federal      Judicial      Center,      for 
example,  has  asked  all  personnel 
attending  Center-sponsored  pro- 
grams to  make  "every  effort"  to 
reduce  their  travel  costs. 

Current  paired-city  fares  are 
listed  in  the  Federal  Contract  Air 
Service  and  Travel  Directory,  pub- 
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meet  any  of  these  qualifications 
and  therefore  the  Administrative 
Office  acted  beyond  the  scope  of 
its  authority  in  awarding  them  the 
contract.    This    finding,    coupled 
with  plaintiffs'  showing  of  a  threat 
of  irreparable  harm  (termination  of 
long-standing  public  service)  and 
the  demands  of  the  public  interest 
in    securing    qualified    court    re- 
porters, led  the  District  Court  to 
enjoin   the   Administrative    Office 
from    awarding    the    contract    to 
Abovitz  and  Nitchie  or  other  unre- 
sponsive bidders.  The  Administra- 
tive Office  was  authorized  to  award 
the  contract  to  the  lowest  respon- 
sible   bidder   or   conduct   a    new 
solicitation  for  bids. 

In    what    he    characterized    as 
"personal    remarks,"   Judge    Bot- 


man  closed  by  saying,"  ...  I  do 
hope     that     the     Administrative 
Office,  in  its  commendable  zeal  to 
guard  the  public  fisc,  will  not  sacri- 
fice   the    needs    of   an    effective 
system  of  justice.  Some  considera- 
tion should  therefore  be  given  to 
pursuing  the  goal  of  cost  efficiency 
in  the  manner  that  will  minimally 
interfere   with   the   ability  of  the 
bankruptcy    judges    to    maintain 
some  control  over  the  selection  of 
their  staff.  Only  if  the  judges  have 
that  authority  will  they  be  able  to 
insist  that  the  reporters  make  sac- 
rifices, when  necessary,  to  accom- 
modate the  needs  of  the  court." 

The  plaintiffs  have  not  yet  indi- 
cated whether  they  will  appeal. 
The  Administrative  Office  has 
stated  it  does  not  plan  to  do  so  at 
this  time,  flfi 
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Some  may  do  this  through  careers 
in  judicial  planning  and  manage- 
ment while  those  who  pursue 
careers  outside  the  judiciary  can 
help  the  general  public  to  under- 
stand the  nature  and  needs  of  the 


ground  also  includes  a  law  clerk- 
ship at  the  Supreme  Court  of 
Oregon.  He  is  a  prolific  writer  and 
has  contributed  articles  to  law 
reviews,  magazines,  and  news- 
papers. 

Joyce  Plotnikoff  is  currently  an 
attorney  adviser  in  the  Clerks  Divi- 


Collins,  Plotnikoff  and  Stott. 


judicial  system." 

In  making  their  choices,  the 
Commissioners  seek  to  select  out- 
standing talent  from  fields  such  as 
public  administration,  the  behav- 
ioral sciences,  business  manage- 
ment, operations  research,  and 
systems  analysis,  as  well  as  law. 

The  Program  is  administered  by 
the  National  Academy  of  Public 
Administration. 

Ronald  Collins  received  his  B.A. 
degree  from  the  University  of  Cali- 
fornia at  Santa  Barbara  and  his  J.D. 
degree  from  Loyola  University  in 
Los  Angeles.  Mr.  Collins  has  done 
extensive  legal  aid  work  in  Cali- 
fornia and  was  a  teaching  fellow  at 
Stanford   Law  School.   His  back- 


sion  of  the  Administrative  Office  of 
the  United  States  Courts.  Her  edu- 
cational background  includes  a 
diploma  from  the  University  of 
Paris,  an  LLB.  from  the  University 


ESTATE  ADMINISTRATOR 
POSITION  AVAILABLE 

The  United  States  Bankruptcy  Court, 
Southern  District  of  Florida,  currently 
has  a  position  opening  for  an  Estate 
Administrator.  This  quasi-legal  posi- 
tion is  responsible  for  all  matters 
related  to  managing  trustees  and 
trustee  related  activities. 

Minimum  Requirements:  A  law 
degree,  or  a  degree  in  business  admin- 
istration, court  administration,  or  a 
related  discipline  plus  two  years  of 
specialized  experience. 

Salary  Range:  $1  8,585  to  $32,048. 

Contact  the  Clerk  of  Court  for  job 
announcement  and  application  pro- 
cedure at  305/FTS  350-5216. 

Closing  Date:  August  20,  1981. 

Equal  Opportunity  Employer 
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lished  monthly  by  GSA.  No  issue 
was  published  in  July,  however. 
This   Directory  also    lists    hotels, 
motels  and  ground  transportation 
providers  that  offer  reduced  gov- 
ernment rates  in  the  paired  cities. 
All  federal  offices  which   receive 
one  or  more  copies  of  the  Official 
Airline  Guide  (OAG)  should  auto- 
matically receive  one  copy  of  the 
Directory.  (If  your  office  has  not 
received  this   Directory,  send  an 
inquiry,  together  with  the  mailing 
label  from  the  OAG,  to  Marlene 
Sherman,  GSA  Transportation  and 
Public  Utilities  Service-T.T.M.,  425 
Eye    Street,    N.W.,    Room    3210, 
Washington,   D.C.   20406.)  Addi- 
tional copies  of  the  Directory  may 
be  purchased  for  25  cents  each  by 
submitting    GPO    Standard    Form 
No.    1    (Open   Rider   Requisition), 
Reference    No.    B-0719,   to:    U.S. 
Government  Printing  Office,  Plan- 
ning Service,  Room  C-836,  Wash- 
ington,    D.C.     20401.     Requests 
should  state  how  many  copies  are 
desired  and  for  how  long  the  sub- 
scription is  needed. 


of  Bristol,  England,  and  a  graduate 
degree  in  Social  and  Administra- 
tive Studies  from  the  University  of 
Oxford.  In  addition  to  serving  as  a 
probation  officer  with  the  U.S. 
District  Court  in  Chicago,  she  was 
employed  as  a  social  worker  and 
probation  officer  in  the  United 
Kingdom. 

E.  Keith  Stott  will  leave  his  post 
as  Deputy  State  Court  Adminis- 
trator for  the  Colorado  Judicial 
Department  to  join  the  Program. 
He  is  a  graduate  of  Brigham  Young 
University  and  the  University  of 
Utah  College  of  Law.  Presently  he 
is  completing  his  dissertation  fora 
doctorate  in  public  administration 
from  the  University  of  Colorado  at 
Denver.  Mr.  Stott  has  practiced 
law  in  both  the  public  and  private 
sectors.  While  a  staff  member  with 
the  National  Center  for  State 
Courts,  he  wrote  on  subjects  such 
as  the  evaluation  of  judges  and  the 
administration  of  justice  in  rural 
courts,  llfi 


In  addition  to  paired-city  rates, 
travelers  are  also  urged  to  investi- 
gate all  other  forms  of  discount 
fares  such  as  supersavers  or  YDG 
fares,  which  are  reduced  fares 
offered  privately  by  the  airlines  to 
government  employees  traveling 
between  certain  cities.  Such  rates 
change  often,  so  it  is  worthwhile 
to  compare  the  prices  offered  by 
several  airlines  before  each  flight. 
Where  discount  fares  are  cheaper 
than  the  paired-city  rates,  judicial 
branch  personnel  are  permitted  to 
take  advantage  of  them.  However, 
if  a  discount  rate  is  nearly  equiva- 
lent to  the  paired-city  fare,  the 
travel  office  of  the  Administrative 
Office  encourages  use  of  the  latter 
fare  to  promote  the  paired-city 
program. 

A  final  note,  YCA  and  YDG 
tickets  must  be  paid  for  with  a 
Government  Transportation  Re- 
quest (GTR).  Because  travel 
agents  typically  do  not  volunteer 
the  availability  of  these  fares, 
travelers  should  specifically 
inquire  about  government  rates 
when  making  their  reservations.il 


COMPUTER-AIDED  TRANSCRIPTION  ANALYZED 


The  Federal  Judicial  Center  last 
month  released  a  staff  paper  en- 
titled Computer-Aided  Transcrip- 
tion: A  Survey  of  Federal  Court- 
Reporters'  Perceptions.  Authored 
by  J.  Michael  Greenwood  of  the 
Center  staff,  the  paper  summarizes 
the  experiences  of  58  of  the  60 
official  federal  court  reporters  who 
used  computer-aided  transcription 
(CAT)  in  1  980. 

CAT    employs    a    computer    to 
translate  specially  recorded  elec- 
tronic    stenotype     symbols     into 
English  narrative.  The  staff  paper 
lotes  that,  contrary  to  the  beliefs 
3f  many,  CAT  is  not  a  completely 
automated  package  that  functions 
vithout  significant  human  inter- 
vention and  control.  While  CAT 
ihifts  the  initial  translation   and 
yping  burden  from  the  court  re- 
>orter  to  a   computer,   the  court 
eporter   or    assigned    personnel 
lust  still  be  actively  involved  in 
diting  the  electronically-produced 


final  draft  of  the  transcript. 

The  benefits  of  using  CAT  were 
reported  to  be  mixed.  Interviews 
with  federal  court  reporters  who 
used  CAT  revealed  that  40  percent 
obtained  significant  improvements 
in  transcript  production  time  using 
CAT,  but  that  more  than  half— 60 
percent — found  no  appreciable  im- 
provements. Twenty  percent,  in 
fact,  found  their  transcript  produc- 
tion time  increased.  Additionally, 
76  percent  reported  that  CAT  was 
more  expensive  than  other  tran- 
scription devices. 

The  paper  explains  why  court 
reporters  feel  that  it  would  be 
unwise  for  the  federal  courts  to 
directly  subsidize  CAT  and/or 
acquire  CAT  technology,  and  why 
they  assert  that  CAT  will  not,  by 
itself,  eliminate  existing  transcript 
delay  problems  in  the  federal 
courts.  Presented  as  well  are  court 
reporters'  suggested  alternatives 
for  both  using  CAT  in  the  federal 


LIFE  INSURANCE  AND  ANNUITY  DEDUCTIONS 
TO  BE  MADE  FROM  WILL  PAYMENTS 

Judge   Stanley  J.    Roszkowsk 


_  i 

J.D.  III.)  ruled  on  July  6  that 
eductions  should  be  made  from 
aintiffs'  recovery  in  the  salary 
:igation  of  Will  v.  United  States 
r  extra  life  insurance  and  annuity 
emiums  (see  The  Third  Branch 
Jly  1981,  p.  2). 

All  parties  agreed  that,  had  Con- 
ess  not  unconstitutionally  with- 
dd   appropriations   sufficient  to 
iy  the  full  salaries  of  Article  III 
dges,  the  members  of  the  plain- 
f  class  would  have  been  paid  at  a 
gher  rate  and  that  those  partici- 
ting    in    the    annuity    and    life 
Jurance    programs    accordingly 
)uld  have  had  higher  amounts 
ducted    from    their    pay.    The 
lintiffs     maintained,     however, 
Jt  it  was  not  required  or  appro- 
ate  to  make  such  deductions 
m    a    damage    fund    otherwise 
idy  for  distribution  to  class  mem- 
rs.  They  asserted  that  the  Office 
Personnel  Management  (OPM) 
Jld  withhold  installments  from 


future  annuity  payments  where 
there  had  been  an  annuity  over- 
payment, or  that  OPM  could  estab- 
lish a  withholding  schedule  to 
recoup  past  deductions  if  such  pay- 
ments were  in  fact  due. 

The  Court,  however,  agreed  with 
the  government's  position  that  the 
annuity  fund  would  be  adversely 
affected  if  deductions  for  the  extra 
annuity  were  not  made.  Failure  to 
collect  all  contributions,  for  exam- 
ple,   could    lead   to    an    actuarial 
deficiency    in    the    fund    to    pay 
adjusted  annuity  benefits.   More- 
over, the  Court  noted  that  allowing 
for  deductions  at  this  time,  which 
would  be  "minimal,"  would  avoid 
future     litigation     and    the     con- 
sequent delay  in  distributing  the 
funds  due  the  plaintiffs. 

The  Administrative  Office  reports 
that,  after  deductions  for  annuities, 
life  insurance,  and  attorneys'  fees,' 
approximately  $937,000  remained 
in  the  fund  for  class  members.  This 
sum  was  distributed  on  July  24. life 


system   and  for   improving   court 
reporting  services  in  general. 

This  paper  is  available  from  the 
Center's  Information  Service 
Office,  1 520  H  Street,  N.W.,  Wash- 
ington, D.C.  20005;  202/FTS  633- 
6365.  Enclosing  a  self-addressed 
mailing  label,  which  need  not  be 
franked,  with  written  requests  will 
expedite  delivery. 

CONGRESS,  OPM  PURSUING 
CHANGES  IN  FEGLI  LAW 

The  Senate  Committee  on  Gov- 
ernment Affairs  has  been  consider- 
ing a  bill  (S.  820)  that  would  permit 
employees  to  make  an  "irrevocable 
assignment   of   the    incidents    of 
ownership"      of      their      Federal 
Employee    Group    Life    Insurance 
(FEGLI)    policies.    An    irrevocable 
assignment  would  take  the  pro- 
ceeds  of  the   policy  out  of  the 
employee's  gross  estate  for  federal 
estate    tax    purposes.    Such    an 
assignment    is    not    permissible 
under  the  present  FEGLI  law,  but  is 
generally    available    under    other 
employer-sponsored       insurance 
plans.  This  change  would  apply 
only  to  policies  purchased  after 
the  date  of  enactment  of  the  bill, 
but  the    insurer  could   agree   to 
make  it  applicable  to  prior-existing 
policies. 

Meanwhile,  the  Office  of  Per- 
sonnel  Management  (OPM)   has 
reversed  a  long  standing  position, 
and  will  now  permit  the  designa- 
tion of  a  trust  account  as  a  bene- 
ficiary under  a  FEGLI  policy.(Fed- 
eral  Personnel  Manual  Letter  870- 
33,  June  4,  1981.)  In  the  past,  a 
trust  account  was  not  considered  a 
"person  surviving  the  decedent" 
as  required  by  the  FEGLI  law.  OPM 
has     established     recommended 
formats  for  furnishing  the  informa- 
tion to  identify  the  entitled  party. 
The   trust   may   be   one   created 
during   the   insured's   lifetime   or 
created  by  a  will  at  his  or  her  death. 
OPM  advises,  however,  that  a  trust 
account  may  only  be  designated 
on  the  same  basis  as  any  other 
beneficiary;  thus,  in  the  absence  of 
the  legislation  described  above,  a 
policy  may  not  be  assigned  irre- 
vocably to  a  trust  account,  lift 
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calendar 


Aug.  11-12  Basic  Instructional 
Technology  Workshop  for  New 
Training  Coordinators 

Aug.  13-14  Judicial  Conference 
Advisory  Committee  on  Bank- 
ruptcy Rules 

Aug.  18-20  Advanced  Video  Pro- 
duction Workshop  for  Training 
Coordinators 

Aug.  16-29  Judicial  Conference 
Committee  on  the  Budget 

Aug.    31-Sept.     1     Management 


SOUTHERN  DISTRICT  OF 

ILLINOIS  ACCEPTING 

APPLICATIONS  FOR  CLERK 

Position:  Clerk  of  the  U.S.  District 
Court  for  the  Southern  District  of  Illi- 
nois with  court  cities  in  East  St.  Louis, 
Benton,  and  Alton.  A  high  level  man- 
agement position  functioning  under 
the  Chief  Judge.  Salary  up  to  $44,547 
per  year. 

Qualifications:  Ten  years  experience 
of  which  three  must  have  been  in 
substantial  management  responsi- 
bility. Some  other  experience  and  edu- 
cation equivalents  may  be  substituted. 
Advanced  degree  desirable. 
To  Apply:  Send  resume  by  August  1  7 
to  Clerk,  U.S.  District  Court,  P.O.  Box 
249,  East  St.  Louis,  Illinois  62202. 
Equal  Opportunity  Employer 


6 

Seminar    for    Chief    Probation 

Officers 
Sept.    1-3   Third    Circuit   Judicial 

Conference 
Sept.  2-4  Advanced  Seminar  for 

Full-time  Magistrates 
Sept.  9-12  Tenth  Circuit  Judicial 

Conference 
Sept.   10-11    Judicial  Conference 

Advisory  Committee  on   Bank- 
ruptcy Rules 


NINTH  CIRCUIT 
SEEKING  CLERK 

Position:  Clerk  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit, 
San  Francisco,  California.  Under  the 
direction  of  the  Judges  of  the  Court, 
the  Clerk  has  administrative  respon- 
sibilities for  all  aspects  of  Clerk's  Office 
operations.  Salary  up  to  $50,1 12  per 
year. 

Qualifications:  Proven  management 
and  administrative  skills.  Undergrad- 
uate degree  in  management  or  related 
field  with  experience  in  judicial  admin- 
istration. Advanced  graduate  degree 
and/or  legal  training  desirable. 
To  Apply:  Send  resume  as  soon  as 
possible  to  Chief  Judge  James  R. 
Browning,  U.S.  Court  of  Appeals,  Box 
547,  San  Francisco,  California  94101. 
For  further  information  contact  Richard 
H.  Deane,  Clerk  of  Court,  at  the  above 
address  or  at  (41 5)  556-7340.  Applica- 
tions will  be  accepted  until  the  position 
is  filled. 

Equal  Opportunity  Employer:  Mem- 
bers of  minority  groups,  women  and 
the  handicapped  are  encouraged  to 
apply. 


pcRstnna 


NOMINATIONS 

William  C.  Lee,  U.S.  District  Judge, 
N.D.  IN,  July  1 

D.  Brook  Bartlett,  U.S.  District 
Judge,  W.D.  MO,  July  9 

John  R.  Gibson,  U.S.  District 
Judge,  W.D.  MO,  July  9 

Joseph  E.  Stevens,  Jr.,  U.S.  Dis- 
trict Judge,  E.D.  &  W.D.  MO, 
July  9 

William  W.  Wilkins,  Jr.,  U.S.  Dis- 
trict Judge,  D.  SC,  July  9 

Robert  F.  Chapman,  U.S.  Circuit 
Judge,  CA-4,  July  16 

Roger  J.  Miner,  U.S.  District  Judge, 
N.D.  NY,  July  28 

Joseph  M.  McLaughlin,  U.S.  Dis- 
trict Judge,  E.D.  NY,  July  29 

John  E.  Sprizzo,  U.S.  District 
Judge,  S.D.  NY,  July  29 

CONFIRMATIONS 

William  W.  Wilkins,  Jr.,  U.S.  Dis- 
trict Judge,  D.  SC,  July  20 

William  C.  Lee,  U.S.  District  Judge, 
N.D.  IN,  July  27 

ELEVATION 

Frank  J.  McGarr,  Chief  Judge,  N.D. 
IL,  Aug.  13 

DEATH 

Harold  P.  Burke,  U.S.  District 
Judge,  W.D.  NY,  July  18 


fin 
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ABA  RESOLUTIONS 

RELATING  TO 

THE  FEDERAL 

JUDICIARY 

Several  matters  of  interest  to  the 
ideral  judiciary  were  acted  upon 
hen  the  American  Bar  Associa- 
an's  House  of  Delegates  held  its 
mual  meeting  last  month.  The 
Mowing  are  some  of  the  hiqh- 
jhts: 

•  Davis-Bacon  Act.  Before  the 
xjse  was  a  resolution  which 
Duld  call  for  repeal  of  the  Davis- 
icon  Act  and  related  acts  which 
quire  the  application  of  Davis- 
icon  wage  rates  to  federally  as- 
ited  construction  by  state  and 
:al  agencies  as  well  as  the  Cope- 
id  Anti-Kickback  Act  which  re- 
ires  weekly  payroll  reporting, 
e  Board  of  Governors  recom- 
snded    a    substitute    resolution 

See  ABA  RESOLUTIONS,  p.  7 
'S  from  the  Center 

FOREIGN  VISITORS  SHARE  EXPERIENCES 
LEARN  ABOUT  U.S.  COURTS 

>mong  the  varied  services  it  pro- 
is,  the  Federal  Judicial  Center 
i  as  a  clearinghouse  of  informa- 

about  the  federal  courts.  One 
he  ways  the  Center  staff  fills 

role  is  to  receive  foreign  visi- 
on government-sponsored 
s  of  the  United  States.  Visitors 
i  come  from  literally  every 
ier  of  the  world,  from  Argentina 
ambia,  and  from  a  wide  range 
'rofessional  offices,  from  the 
idem  of  a  human  rights  associ- 
i  in  Spain  to  the  Chairman  of 
Supreme  Court  of  the  Soviet 
»n.  Most  are  judges,  but  visi- 

iee  FOREIGN  V.S.TORS,  p.  4 


TASK  FORCE  ON  CRIME  RELEASES  REPORT 


The    Attorney    General's    Task 
Force   on   Violent   Crime   has   re- 
leased   its   final    report,    with    64 
recommendations   for   change    in 
the  federal  criminal  justice  system. 
The  eight-member  Task  Force  was 
appointed   March  5  to  study  the 
problem  of  violent  crime  and  to 
develop    specific    proposals    "on 
ways  in  which  the  federal  govern- 
ment  can    improve   its   efforts  to 
combat  violent  crime  without  lim- 
iting its  efforts  against  organized 
and  white  collar  crime." 

The  first  fifteen  recommenda- 
tions were  issued  in  June  and  dealt 
with  measures  the  Department  of 
Justice  could  undertake  within  the 
existing  statutory  framework  and 
with  existing  resources.  The  sec- 
ond set  of  recommendations, 
which  contain  measures  that  re- 
quire changing  statutes,  funding 
levels  and  allocation  of  resources, 


was  released  August  1  7.  The  rec- 
ommendations were  developed 
after  four  months  of  hearings  in 
seven  cities  around  the  country. 
Nearly  80  witnesses  were  heard 
and  written  testimony  was  pro- 
vided by  thousands  of  federal,  state 
and  local  criminal  justice  prac- 
titioners and  scholars  as  well  as  by 
members  of  the  general  public. 

Some  of  the  more  notable  rec- 
ommendations: 

•  Prisons.  Provide  $2  billion 
in  federal  funds  over  four  years  for 
construction  of  state  correctional 
facilities.  Permit  the  states  to  use 
abandoned  military  bases  as  cor- 
rectional facilities.  Provide  ade- 
quate resources  for  the  National 
Corrections  Academy  to  provide 
training  for  state  and  local  cor- 
rections personnel  (see  box,  paqe 
6). 

•    Bail.  Amend    bail    statutes 
to  permit  courts  to  deny  bail  to  de- 
fendants found  by  clear  and  con- 
vincing   evidence    to    present    a 
danger  to  the  community;  to  deny 
bail  to  persons  accused  of  serious 
crimes  who  have  previously,  while 
on    pretrial    release,    committed 
serious  crimes  for  which  they  were 
convicted;  to  abandon,  in  the  case 
of  serious  crimes,  the  presumption 
in  favor  of  pretrial  release;  and  to 
provide  the  government  the  right 
to  appeal  bail  decisions. 

•  Exclusionary  Rule.  Estab- 
lish a  rule,  by  legislation  or  by 
urging  its  adoption  in  court  pro- 
ceedings, that  would  permit  use  of 
evidence  if  "obtained  by  an  officer 
acting  in  the  reasonable,  good  faith 
belief  that  it  was  in  conformity  to 
the  Fourth  Amendment  to  the  Con- 
stitution." 

See  TASK  FORCE,  p.  6 


FJC  SPONSORS  SEMINAR 

ON  ANTITRUST 

LITIGATION 

Late  last  July,  the  Federal  Ju- 
dicial Center  convened  on  the 
campus  of  the  University  of  Michi- 
gan a  week-long  seminar  on  both 
substantive  and  procedural  as- 
pects of  antitrust  litigation.  It  was 
the  first  extended  FJC  seminar  to 
focus  exclusively  on  one  topic.  One 
hundred  and  thirty-seven  judges- 
district  and  circuit —  were  in  at- 
tendance. 

The  concept  of  a  pilot  seminar 
was  approved  by  the  Center  Board 
in  1979  and  planning  has  been 
underway  since  then.  A  special 
Antitrust  Planning  Committee, 
composed  of  members  of  the 
Center's  Board,  developed  the 
seminar  program  with  logistical 
support  from  the  Center's  Continu- 
ing Education  and  Training  Divi- 
sion. The  committee  was  chaired 
by  District  Judge  Donald  S.  Voor- 
hees,  and  included  then-Circuit 
Judge  William  H.  Mulligan  and 
Bankruptcy  Judge  Lloyd  D.  George. 
The  entire  seminar  was  chaired 
by  District  Judge  Milton  Pollack. 

Harvard  Law  Professor  Phillip 
Areeda,  a  noted  authority  on  anti- 
trust law,  lectured  for  eighteen 
hours  during  the  first  three  days  of 
the  seminar.  Prior  to  the  seminar, 
the  participating  judges  received 
for  review  a  syllabus,  developed  by 
Professor  Areeda  for  the  seminar, 
as  well  as  his  comprehensive  text. 
Professor  Areeda  also  prepared  a 
monograph  on  antitrust  law  in 
connection  with  the  seminar. 

The  last  two  days  of  the  program 
were  devoted  to  presentations  on 
various  aspects  of  complex  case 
management.  Speakers  included, 
in  addition  to  Judge  Pollack,  Dis- 
trict Judges  William  W.  Schwarzer, 
Edward  R.  Becker,  Sam  C.  Pointer, 
John  F.  Grady,  Patrick  E.  Higgin- 
botham,  and  Harold  H.  Greene. 
This  aspect  of  the  program  also 
treated  the  inter-relationship  of 
substantive  knowledge  of  antitrust 
law  and  case  management  tech- 
See  ANTITRUST,  p.  3 


DATA  BEING  COMPILED  FOR  RUBIN  COMMITTEE 


The  Federal  Judicial  Center's 
work  for  the  Judicial  Conference 
Subcommittee  on  Possible  Alter- 
natives to  Jury  Trials  in  Complex 
Protracted  Civil  Cases  is  continu- 
ing, and  information  is  being  ga- 
thered in  preparation  for  the  sub- 
mission of  a  final  report  to  the  sub- 
committee at  its  next  meeting  on 
November  9.  (For  an  earlier  report, 
see  The  Third  Branch,  June  1 981 .) 
The  subcommittee  is  chaired  by 
Judge  Alvin  B.  Rubin  of  the  Fifth 
Circuit  Court  of  Appeals. 

Among  other  things,  the  sub- 
committee is  interested  in  com- 
parative   information    on   the    ex- 
periences of  jurors  who  served  on 
long  trials  (defined  as  those  ex- 
ceeding 20  days)  with  those  who 
served  on  short  trials  (less  than 
nine  days).  How,  for  example,  does 
the   burden   of  service   differ  be- 
tween the  two  groups  of  jurors; 
how   does  the   difficulty  of  their 
tasks  differ;  and  how,  if  at  all,  do 
various   techniques   for   evidence 
presentation  and  juror  instruction 
assist  in  overcoming  any  special 
difficulties  that  arise  in  long  trials? 
The  Center's  Research  Division, 
working    with    a    contractor,    de- 
signed and  completed  a  survey  of 
jurors  who  had  served  on  trials  up 
to  four  years  prior  to  the  study.  One 
hundred   and   eighty  jurors  were 
finally  contacted  and  provided  in- 
formation to  the  interviewers.  This 
group  was  fairly  evenly  divided  be- 
tween   long-trial    and    short-trial 
jurors.  The  interviewees  were  as- 
sured that  participation  in  the  in- 
terviews was  entirely  voluntary. 

Full  analysis  of  the  information 
gained  from  the  interviews  will 
have  to  await  completion  of  other 
Center  projects  undertaken  for  the 
subcommittee.  However,  a  prelimi- 
nary analysis  of  the  survey  data 
presents  a  picture  of  jurors  who 
took  their  service  seriously  and 
tried  earnestly  to  understand  the 
case,  but  who  sometimes  found 
the  evidence  difficult  to  under- 
stand, the  trial  sometimes  frus- 
trating and  bothersome,  and  who 
experienced    some    disruption    of 


their  lives  in  meeting  the  demands 
of  jury  service. 

"In  the  context  of  recent  debate 
about  the  effect  of  protracted  trials 
on  jurors,"  the  contractor's  report 
said,  "the  overall  results  of  this 
study  suggest  the  metaphor  of  a 


"BLUE-RIBBON"  JURY 
REPORT  AVAILABLE 

Reprints  of  Specially  Quali- 
fied Juries  and  Expert  Nonjury 
Tribunals:  Alternatives  for  Cop- 
ing   with    the    Complexities   of 
Modern  Civil  Litigation,  by  Pro- 
fessors William  V.  Luneburg  and 
Mark  A.   Nordenberg,  are  now 
available  from  the  Center's  In- 
formation  Service.  This   study, 
prepared  for  the  Center  in  con- 
nection with  its  work  in  support 
of  the  Judicial  Conference  Sub- 
committee on  Possible  Alterna- 
tives to  Jury  Trials  in  Protracted 
Civil  Cases,  appears  in  the  June 
issue  of  the  University  of  Virginia 
Law    Review.    See    The    Third 
Branch,  June  1981. 

Enclosure  of  a  self-addressed 
gummed  mailing  label,  which 
need  not  be  franked,  will  expe- 
dite shipment. 


glass  that  can  be  said  to  be  half  full 
or  half  empty,  depending  on  one's 
perspective.  What  the  study  has 
accomplished  is  to  give  an  empiri- 
cal basis  for  the  debate." 

The  Center  will  provide  the  re- 
sults of  this  and  other  studies  to  the 
subcommittee  at  its  November 
meeting.  Thereafter,  the  subcom- 
mittee will  prepare  a  schedule  for 
the  completion  of  its  final  report  to 
the  Judicial  Conference.    llli 
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Administrative    Office    Director 
Wiliam    E.    Foley  announced   last 
month  that  Ms.  Debbie  Kirk,  pre- 
viously an  attorney  advisor  in  the 
Legislative  Affairs  Office,  has  been 
appointed  Chief  of  the  Division  of 
Management   Review.    She   com- 
menced her  new  duties  in  the  first 
week  in  September. 
***** 
Attorney  General  William  French 
Smith  in  June  outlined  a  new  pro- 
gram to  improve  federal  assistance 
and  coordination  with  state  and 
local   law  enforcement  agencies. 
Speaking  at  the  dedication  of  the 
FBI  Forensic  Science  Research  and 
Training  Center  in  Quantico,  Vir- 
ginia, the  Attorney  General  said  the 
Department  of  Justice  will  seek  to 
reverse  the  trend  wherein  "United 
States  Attorneys  and  federal  law 
enforcement  entities  have  taken  an 
elitist   approach   to   their   role    in 
enforcing  the  law." 

He  will  be  instituting  a  program 
to  require  U.S.  Attorneys  and  other 
rederal  law  enforcement  officers  to 
loordinate  with   local  officials   in 
dentifying  their  community's  most 
mportant  crime  problems  and  de- 
ermining  which  of  those  can  best 
>e  addressed  within   the  federal 
urisdiction.    He    also    called    for 
ireater  federal  assistance  in  train- 
ng    state    officers,    in    providing 
echnical  assistance  such  as  fin- 
lerprint  identification,  and  in  ap- 
pending     violent      offenders, 
inally,  he  suggested  that  the  fed- 
ral     government     make     federal 
Jnds  and  abandoned  military  fa- 
ilities  available  to  state  and  local 
jrisdictions  to  help  them  alleviate 
leir  overcrowded  prisons. 
***** 
In    San    Diego,    California,    the 
ederal   Court  Clerks  Association 
CCA),   at   its   53rd   annual   con- 
rence,  amended   its  by-laws  to 
stablish   a    Clerks    Council.   The 
■imary    objective    of   the    Clerks 
^uncil  is  to  consider  problems  of 
e  federal   judiciary  with   which 


Clerks  of  Court  are  officially  con- 
cerned and  to  propose  economical 
and  efficient  solutions  designed  to 
improve  the  administration  of 
justice. 

The  FCCA  is  an  organization 
composed  of  Clerks,  Deputy  Clerks, 
and  other  employees  of  the  clerk's 
offices  of  the  United  States  Courts, 
both  present  and  past.  Since  its 
inception,  the  FCCA  has  striven  to 
improve  the  efficient  administra- 
tion of  the  courts  and  increase  the 
professionalism  of  those  serving 
the  courts. 

The      newly      formed      Clerks 
Council  will  be  headed  by  Wallace 
J.  Furstenau,  Clerk,  Room  6218, 
United    States    Courthouse,    230 
North    1st  Avenue,   Phoenix,  Ari- 
zona 85025.  Inquiries  or  sugges- 
tions about  the  work  of  the  Council 
should  be  sent  to  Mr.  Furstenau. 
***** 
The  Federal  Judicial  Secretaries 
Association    will    have    its    1981 
Conference  in  Washington,  D.C.  on 
October   10-11.    For   information, 
contact  Shirley  J.    Cooke,   presi- 
dent, at  FTS-242-6814.  lift 


ANTITRUST  from  p.  2 

niques,  illustrating  the  cost  ef- 
fectiveness that  can  be  achieved  if 
a  judge  is  able  to  identify,  early  in 
the  pretrial  process,  the  issues  on 
which  the  case  will  turn  and  thus 
focus  discovery  on  those  issues 
while  directing  attention  away 
from  irrelevant  issues. 

A  special  evening  session  en- 
titled "Practicing  Lawyers'  Views 
of  Certain  Procedural  Pretrial  and 
Trial  Issues  in  Antitrust  Cases" 
featured  private  practitioners  and 
was  organized  by  the  American  Bar 
Association's  Antitrust  Law 
Section. 

(Professor  Areeda's  monograph 
on  antitrust  law  is  being  reprinted 
and  will  soon  be  available  for  dis- 
tribution to  all  federal  judges  on 
request.)  Ilfi 


SEMINARS  CONDUCTED 
FOR  INTERPRETERS 

Following  passage  of  the  Court 
Interpreters  Act  of  1978,  certifica- 
tion examinations  were  given  to 
translators  seeking  employment  in 
the  federal  courts.  The  Act  man- 
dates that  in  any  action  brought  by 
the  United  States  in  federal  courts, 
any  party  or  witness  in  such  pro- 
ceedings, whose  primary  language 
is  not  English,  or  whose  hearing  is 
impaired,  is  to  be  provided  a  certi- 
fied interpreter  when  one  is  avail- 
able. Certified  interpreters  are 
either  hired  on  a  full-time  basis  or 
are  paid  by  an  established  fee 
schedule  (for  further  information, 
see  The  Third  Branch,  December 
1  980). 

In  furtherance  of  this  program, 
the  U.S.  District  Court  for  the 
Central  District  of  California  has 
developed  and  conducted  special 
training  seminars  for  certified 
English-Spanish  interpreters. 

The  general  plan  is  to  conduct 
five-hour  seminars  on  Saturdays. 
Covered  in  the  meetings  are  forms, 
such  as  the  Statement  of  Defen- 
dant's Constitutional  Rights,  a 
glossary  of  terms  used  in  the  fed- 
eral courts,  and  a  separate  compila- 
tion of  selected  English/Spanish 
terminology  used  during  trial. 

Sofia  Zahler,  the  supervising 
interpreter  in  this  district,  who  has 
also  done  similar  work  for  the  state 
courts,  explained  the  differences 
between  the  dual  court  systems  in 
this  country,  and  answered  in- 
quiries from  the  participants. 
Edward  M.  Kritzman,  Clerk  of 
Court,  has  explained  that  similar 
seminars  will  be  held  as  the  need 
arises. 

In  addition  to  the  scheduled 
seminars  for  certified  interpreters, 
a  two-day  seminar  was  recently 
held  for  noncertified  interpreters, 
jointly  sponsored  by  the  Superior 
Court  of  Los  Angeles  County  and 
the  Central  District  of  California. 
With  about  60  in  attendance,  at 
least  eight  languages  were 
covered,  including  instructions  by 
those  proficient  in  Southeastern 
Asian  dialects,  lift 
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tors  have  also  included  legislators, 
public  prosecutors,  government 
ministers,  private  attorneys  and 
even  the  Grand  Mufti  of  the  Yemen 
Arab  Republic  (North  Yemen). 
Most  travelers  received  by  the 


ter  also  receives  visitors  brought  by 
other  sponsors,  such  as  the 
American  Bar  Association's  Inter- 
national Legal  Exchange  Program. 
Under  the  International  Visitors 
Program,  each  United  States 
embassy  or  mission  selects  those 
individuals  who  would  most  bene- 
fit from   an   introduction   to  their 


Marsha  Carey,  the  Center's  Assistant  Information  Specialist,  demonstrates  the  use  of 
an  on-line  bibliographic  data  base  for  members  of  the  Council  of  State  of  the  United  Arab 
Republic  of  Egypt. 


Center  are  brought  to  this  coun- 
try through  the  International  Visi- 
tors Program,  a  government- 
funded  program  which  brings 
prominent,  professional-level  for- 
eigners to  the  United  States  for 
approximately  30  days  of  cross- 
country business  touring.  The  visi- 
tors program  is  administered 
through  the  United  States  Inter- 
national Communication  Agency 
(ICA),  which  oversees  the  selec- 
tion of  the  visitors  and  contracts 
with  a  private  agency,  such  as  the 
African-American  Institute  or  the 
Institute  for  International  Educa- 
tion, to  prepare  a  detailed  itinerary 
and  address  the  day-to-day  needs 
of  the  visitors  while  they  are  in  this 
country.  Where  necessary,  the  ICA 
arranges  for  the  appointment  of 
escort/interpreters,  who  are  part- 
time  employees  of  the  Department 
of  State.  The  Federal  Judicial  Cen- 


professional    counterparts    in   the 
United  States.  The   ICA  stresses 
that   invitation   is   not   predicated 
upon  an  individual's  prior  record  of 
support    for    the    United    States. 
Rather,  the  aim  of  the  program  is  to 
broaden  professional  horizons  and 
make  new  friends  for  this  country. 
Most  briefings  at  the  Center  are 
devoted  to  providing  information 
about  the  federal  court  system  and 
its  administration,  but  the  personal 
interchanges  frequently  are  as  in- 
formative for  Center  staff  as  for  the 
visitor.  Several  themes  come  up 
repeatedly.    Plea    bargaining,    for 
example,  is  an  utterly  alien  con- 
cept in  most  nations,  and  a  number 
of   visitors    have    questioned    the 
desirability   of  the    practice.   The 
United     States     appears     to     be 
equally  unusual  in  retaining  the  jury 
system,  especially  for  civil  cases, 
and  many  have  debated  just  how 


well   private  citizens  can   resolve 
complicated    questions    of    fact. 
Many  visitors  are  fascinated  with 
our  system  of  separation  of  powers 
and  are  surprised,  for  example,  that 
federal  judges  play  a  passive  role  in 
establishing  the  guilt  of  criminal 
defendants.    Foreign   jurists   have 
been  particularly  interested  in  our 
process     of     appointing     federal 
judges,    and    Center    staff    have 
learned   that   a    large    number  of 
countries    use    a    quite    different 
system  in  which  a  judicial  career  is 
a  completely  separate  track  from 
that  of  other  attorneys  following 
completion  of  law  school.  Salaries 
of  judges  and  lawyers  are  subjects 
of  perennial  interest,  and  it  is  quite 
beyond  the  experience  of  most  for- 
eigners to  learn  that  federal  judges 
sued  in  federal  court  here  to  resolve 
a  salary  dispute. 

Visitors'  recitations  of  the  legal 
and  economic  conditions  in  their 
countries    frequently    prompt    re- 
newed appreciation  for  the  bene- 
fits and  protections  of  our  system. 
For  example,  Dhanessar  Jhappan, 
the  Chief  Justice  of  Guyana,  told 
how  his  country  could  barely  pro- 
vide hiscourtwith  any  law  books  or 
office  supplies.  (His  State  Depart- 
ment escort   promised  to  see  if 
spare    copies    of   American    case 
reporters,  which  are  accepted  as 
persuasive    authority    in    Guyana, 
could       be       obtained.)       Kapila 
Hingorani,  an  advocate  before  the 
Supreme  Court  of  India,  related  her 
recent  success   in   obtaining  the 
release  of  thousands  of  prisoners 
who  had  been  in  jail  for  over  six 
months    awaiting    trial.    She    ex- 
plained that  her  current  concern  is 
the  alleged  practice  of  police  in 
certain  districts  of  blinding  pris- 
oners. Center  staff  were  saddened 
to  learn  from  a  recent  Italian  visitor 
that  a  prominent  Roman  professor 
who  had  been  to  the  Center  in 
1979    was    assassinated    in    his 
home    country    by    political    ter- 
rorists. 

Most  of  the  benefits  of  the  visi- 
tors program  are  intangible- 
increasing  knowledge  by  exchang- 
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ing  information;  broadening  under- 
standing through  the  simple  act  of 
conversation.  But  some  more  prac- 
tical gains  have  also  been  realized. 


NEW  DRAFTS  OF  MODEL  RULES  OF 

PROFESSIONAL  CONDUCT  PUBLISHED 

BY  A.B.A. 


Sir  Nigel  Bowen  (above),  Chief  Judge 
fthe  Federal  Court  in  Australia,  makes  a 
oint  during  a  meeting  with  Center  staff, 
elow  right,  Indian  advocate  Kapila 
'mgorani  discusses  with  Center  attorney 
avid  Adair  some  of  her  work  in  the  field 
f  human  rights. 


fficials  from  the  Ministry  of  Jus- 
ce  in  Ottawa  received  a  detailed 
reakdown  of  our  federal  courts' 
tirement  and  annuity  system  to 
fer  to  while  drafting  revisions  of 
anadian  statutes.   Sir  Nigel   Bo- 
en,  Chief  Judge  of  the  Federal 
3urt  in  Australia,  received  a  first- 
md   look  at  Courtran,  an   auto- 
ated  case  management  system 
the   kind  which  the  courts  of 
istralia  hope  to  soon  introduce. 
)d  a  delegation  of  state  attorneys 
neral     from     Nigeria     recently 
ened  discussions  on  the  possi- 
'ty   of   sending    some    of   their 
Kesentatives     to      educational 
minars  offered  judges  here. 
For  more  information  about  the 
nter's  role  in  the  visitors  pro- 
im    contact    Alice     O'Donnell, 
ector  of  the  Division  of  Inter- 
nal   Affairs    and    Information 
^ices,  Federal  Judicial  Center 
20  H  Street,  N.W.,  Washington' 
-•  20005.    tin  ' 


It  has  been  12  years  since  the 
American    Bar    Association    pub- 
lished its  updated  Code  of  Profes- 
sional Responsibility.  There  have 
been  many  changes  in  the  legal 
profession  since  then— the  role  of 
lawyers  has  changed  as  new  law 
has  come  about  and  there  were 
vast  changes  in  other  disciplines 
and    business.    Recognizing    this, 
the  ABA  in  1977  appointed  a  14- 
member  Commission  on   Evalua- 
tion   of    Professional    Standards 
charged  with  undertaking  "a  com- 
prehensive rethinking  of  the  ethi- 
cal premises  and  problems  of  the 
profession  of  law."  Robert  J.  Kutak 
of  Omaha  was  named  chairman. 

The  Commission's  task  was  not 
an  easy  one  and  quite  naturally 
there    was    much    disagreement 
among  the  members.  For  example, 
decisions  had  to  be  made  as  to 
what  language  to  use  to  describe 
"competence"  as  it  relates  to  law- 
yers; whether  all  or  some  fee  ar- 
rangements must  be  reduced  to 
writing;  and  what  responsibilities  a 
lawyer  has  when  aware  that  there 
are  acts  of  corporate  wrongdoing 
being  committed  by  a  client. 
After  four  years  of  study,  public 


hearings,  and  drafting  the  Commis- 
sion on  May  30,  1  981  released  two 
drafts,  a  Proposed  Final  Draft  and 
an  Alternative  Draft  of  their  recom- 
mended Model  Rules  of  Profes- 
sional Conduct.  The  first  draft  con- 
sists of  substantive  proposals  for 
50  "black  letter"  rules  followed  by 
explanatory  comments,  similar  to 
the  format  of  the  Restatements  of 
Lawcompiled  by  the  American  Law 
Institute,  as  well  as  notes  that 
provide  supporting  authority. 

The  second  volume  consists  of 
the   same   substantive    proposals 
but  published  in  a  format  similar  to 
the    1969   ABA    Model    Code   of 
Professsional  Responsibility  which 
consists  of  canons,  ethical  con- 
siderations, and  disciplinary  rules. 
The  Commission  does  not  recom- 
mend adoption  of  the  second  for- 
mat, but  prepared  it  for  the  con- 
venience of  those  who  may  want  to 
make    comparisons    of    the    two 
formats. 

At  the  ABA's  annual  meeting  last 
month  a  seven-member  panel  dis- 
cussed the  work  of  the  Commis- 
sion and   responded  to  inquiries 
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The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  They  are 
listed  for  information  purposes, 
and  only  that  entry  appearing  in 
bold  is  available  from  the  Federal 
Judicial  Center. 

Bureaucratic  Justice:  An  Early 
Warning.  Wade  H.  McCree,  Jr. 
129  U.  Pa.  L  Rev.  777-797  (April 

1981). 

Communicating  With  Juries: 
Problems  and  Remedies.  William 
W.  Schwarzer.  69  Cal.  L  Rev.  731  - 
769  (May  1981). 

Court  Shoppers:  And  They're 
Off  and  Running.  Abner  J.  Mikva. 
Speech  at  ABA  Annual  Meeting, 
August  12,  1981.  19  p. 

The  Federal  Judge  as  a  Case 
Manager:  The  New  Role  in  Guiding 
a  Case  From  Filing  to  Disposition. 
Robert  F.  Peckham.  69  Cal.  L  Rev. 
770-805  (May  1981). 

The  Future  of  Civil  Litigation. 
Seth  Hufstedler.  1980  Utah  L  Rev. 
753-764. 

Judicial  Administration  in  the 
United  States  Court  of  Appeals  for 
the  Ninth  Circuit.  Richard  H.  Deane 
&  Valerie  Tehan.  1 1  Golden  Gate 
U.L  Rev.  1-20  (Spring  1981). 

Oral  Argument  in  the  Ninth  Cir- 
cuit: A  View  From  Bench  and  Bar. 
Stephen  L  Wasby.  1 1  Golden  Gate 
U.  L  Rev.  21-79  (Spring  1981). 

Recommendations  on  Major  Is- 
sues Affecting  Complex  Litiga- 
tion. American  College  of  Trial 
Lawyers.  ACTL,  1981.  37  p. 

Setting  Standards:  The  Courts, 
the  Bar,  and  the  Lawyers'  Code  of 
Conduct.  Thomas  Lumbard.  30 
Cath.  U.  L  Rev.  249-271  (Winter 
1981). 

Toward  More  Effective  Han- 
dling of  Complex  Antitrust  Cases. 
Maxwell  M.  Blecher  &  Candace  E. 
Carlo.  1980  Utah  L  Rev.  727-752. 
Trends  in  the  Relationship 
Between  the  Federal  and  State 
Courts  From  the  Perspective  of  a 
State  Court  Judge.  Sandra  D. 
O'Connor.  22  Wm.  &  Mary  L  Rev. 
801-819  (Summer  1981).   Ml 
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•  Insanity  Defense.  Create  by 
legislation  a  verdict  in  federal 
criminal  cases  of  "guilty  but  men- 
tally ill"  and  establish  a  federal 
commitment  procedure  for  de- 
fendants found  incompetent  to 
stand  trial  or  found  not  guilty  by 
reason  of  insanity. 

•  Habeas  Corpus.  Establish  a 
three-year  statute  of  limitations  on 
habeas  corpus  petitions  and  pre- 
vent federal  district  courts  from 
holding  evidentiary  hearings  on 
facts  which  were  fully  "expounded 
and  found"  in  state  court  pro- 
ceedings. 

•  Gun  Control.  Establish  a 
mandatory  sentence  for  the  use  of 
a  firearm  in  the  commission  of  a 
federal  felony.  Amend  the  Gun 
Control  Act  of  1  968  to  require  the 
reporting  of  the  theft  or  loss  of  a 
handgun,  to  establish  a  waiting 
period  for  the  purchase  of  hand- 
guns, and  to  prohibit  the  importa- 
tion of  certain  unassembled  hand- 
gun parts. 

•  Attacks  on  Federal  Offi- 
cials. Revise  the  federal  criminal 
code  to  extend  federal  jurisdiction 
to  include  murder,  manslaughter, 
maiming,  aggravated  and  simple 
assault,  kidnapping  and  menacing 
and  terrorizing  committed  against 
federal  officials,  including  federal 
judges. 

•  Juvenile  Crime.  Amend  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  to  give  original 
jurisdiction  to  the  federal  govern- 
ment over  a  juvenile  who  commits 
a  federal  offense.  The  Act  currently 
provides  that  if  a  juvenile  commits 
a  federal  crime,  he  is  to  be  sur- 
rendered to  state  authorities  for 
prosecution  unless  the  state  does 
not  have,  or  refuses,  jurisdiction,  or 
does  not  have  appropriate  pro- 
grams for  the  juvenile. 

•  Sentencing  and  Parole.  En- 
actment of  the  sentencing  pro- 
visions of  the  proposed  Criminal 
Code  Reform  Act  of  1979.  This 
legislation  would  phase  out  the 
United  States  Parole  Commission 
and  create  a  Sentencing  Commis- 
sion to  establish  sentencing  guide- 
lines for  the   imposition   of  sen- 


NATIONAL  CORRECTIONS 
ACADEMY  TO  OPEN 

At  a  commencement  address 
at  the  George  Washington  Uni- 
versity Law  School  in  May,  the 
Chief  Justice  called  for  the  es- 
tablishment of  a  single,  central 
facility  for  training  corrections 
personnel.  Recently,  Attorney 
General  William  French  Smith 
announced  that  the  National 
Corrections  Academy  will  open 
on  October  1,  1981  in  Boulder, 
Colorado. 

The  Academy  will  be  operated 
by  the  National  Institute  of  Cor- 
rections and  will  principally  train 
managers  and  agency  trainers, 
as  well  as  some  line  personnel 
from  across  the  country.  It  is 
expected  that  close  to  2,500  in- 
dividuals will  be  trained  the  first 
year  in  subjects  ranging  from 
food  service  administration  to 
disturbance  control. 


tences  in  all  federal  offenses.  Sen- 
tences under  the  Act  would  all  be 
determinate  sentences,  with  pos- 
sibility for  early  release  for  "good 
time"  only.  Courts  would  retain 
discretion  in  sentencing  but  a  de- 
fendant could  appeal  a  sentence 
above  the  guidelines  and  the  gov- 
ernment could  appeal  a  sentence 
below. 

•  Narcotics.  Implement  a  for- 
eign policy  to  insure  the  inter- 
diction and  eradication  of  illicit 
drugs  wherever  cultivated,  includ- 
ing the  use  of  responsible  herbi- 
cides. Enlist  military  assistance  to 
detect  and  intercept  the  illegal 
importation  of  narcotics. 

The  task  force  was  co-chaired  by 
former  Attorney  General  Griffin  B. 
Bell  and  Governor  James  R. 
Thompson  of  Illinois.  Other  mem- 
bers were  James  Q.  Wilson,  a 
professor  of  government  at  Har- 
vard University;  David  L  Arm- 
strong, Commonwealth  Attorney 
of  Louisville;  Frank  G.  Carrington, 
Executive  Director  of  the  Crime 
Victims  Legal  Advocacy  Institute; 


See  TASK  FORCE,  p. 
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ABA  RESOLUTIONS  from  p.  1  CODE  OF  CONDUCT  from  p.  5 


which  was  adopted.  This  resolu- 
tion gives  authorization  to  the 
Section  of  Public  Contract  Law  to 
express  that  Section's  views  and 
urge  repeal  of  the  Act  before  the 
U.S.  Congress  and  federal  execu- 
tive agencies. 

•  Proposed  Model  Grand 
Jury  Reform  Act.  After  considera- 
o\e  debate  with  Judge  Floyd  R. 
3ibson  (CA-8)  and  Chief  Judge 
:rank  A.  Kaufman  (D.  MD)  speak- 
ng  in  opposition,  the  matter  was 
ieferred  to  the  January  1  982  mid- 
ear  meeting.  A  representative  of 
he  National  Association  of  At- 
orneys  General  also  spoke  against 
he  proposal.  Judges  Kaufman  and 
iibson  both  stated  their  view  that 
lere  were  parts  of  the  proposed 
ct  which  could  be  helpful  but  that, 
s  presently  drafted,  it  would  serve 
)  cause  another  layer  of  hearings 
nd  unnecessary  delay. 

•    Voting  Rights  Act.   A  reso- 
tion  was  adopted  by  the  House 
hich  (1 )  supports  an  extension  of 
ie  Act  of  1965,  as  amended;  (2) 
ipports  an  amendment  to  the  act 
o  permit  states  and  political  sub- 
visions    covered    by    the    pre- 
earance  provisions  of  the  Act  to 
ail  out'  when  there  has  been  a 
story    of    compliance    with    the 
:t.  .  .;"  (3)  supports  an  amend- 
ant  to  the  Act  which  would  allow 
9    U.S.    Attorney    General    "to 
empt    annually    certain    limited 
ction  5  jurisdictions  where  the 
nority  population  is  so  minimal 
>t  no  potential  for  discrimination 
sts;"     and     (4)     "supports    an 
lendment  to  the  Act  to  prohibit 
/  election    practice   which   re- 
ts in  a  denial  or  abridgement  of 
i  right  to  vote  on  account  of  race 
language  minority  status.' 


SK  FORCE  from  p.  6 

bert  L  Edwards,  Director  of  the 
ision  of  Local  Law  Enforcement 
sistance  of  the  Florida  Depart- 
nt  of  Law  Enforcement;  William 
<art,  Police  Chief  of  Detroit;  and 
ber  F.  Littlefield,  the  Public  De- 
der  for  Los  Angeles  County,  lift 


from  those  in  the  audience.  It  is 
apparent  there  will  be  many  dis- 
agreements before  a  final  draft  has 
the  imprimatur  of  the  Association. 
Nevertheless  work  continues,  par- 
ticularly with  the  state  bar  associ- 
ations, and  the  drafters  hope  that 
something  can  be  considered  by 
the  Association's  House  of  Dele- 
gates when   it  meets   in  January 
1 982.  If  this  schedule  is  followed, 
it  would  still  be  August  1982  be- 
fore   final    approval    could    come 
about,  lift 


•    Law      School       Programs. 

There  were  two  resolutions  in  this 
area,    both    approved.    The    first 
recommended  that  ABA  Standard 
302  (c)  relating  to  approval  of  law 
schools  be  amended  to  require  that 
"law  schools  offerto  all  students  at 
least  one  rigorous  writing  experi- 
ence and  to  offer  instruction  in  pro- 
fessional skills".  The  second  rec- 
ommended that  law  schools  "un- 
dertake to  impart  to  their  students 
the  knowledge  and  skills  needed 
to  provide  the  public  competent 
legal  service  by:  (a)  emphasizing 
prelegal  education  in  communica- 
tions skills;  (b)  offering  instruction 
in  professional  skills — to  the  ex- 
tent possible  by  each  school's  re- 
sources—such as  oral  and  written 
communication,  trial  and  appellate 
advocacy,  counseling,  negotiation, 
drafting,   and  the   duties  and   re- 
sponsibilities of  the  legal  profes- 
sion; and  (c)  provide  counseling 
before  graduation  to  any  student 
who  has  not  received  instruction  in 
skills  and  knowledge  needed  for 
the  competent  practice  of  law  of 
the  advantages  of  acquiring  such 
skills  and  knowledge. 

•  Committee  on  Federal  Ju- 
diciary. A  resolution  was  adopted 
which  will  increase  the  member- 
ship of  the  Committee  to  a  total  of 
14.  Change  will  permit  two  repre- 
sentatives from  the  Ninth  Circuit 
and  an  additional  representative 
for  the  new  Eleventh  Circuit. 

•  Judgeships.  A  resolution 
was  adopted  to  support  the  Ju- 
dicial Conference's  recommenda- 


BOARD  OF  CERTIFICATION 
TO  INTERVIEW  IN  N.Y.C. 

The  Board  of  Certification  is  a 
five-member  panel  that  certifies  in- 
dividuals as  qualified  to  serve  as 
Circuit  Executives.  The  Board  will 
be  interviewing  applicants  for 
certification  in  New  York  City  on 
November  10. 

Congress  created  the  Board  in 
1971  in  the  statute  establishing 
the  position  of  Circuit  Executives. 
The  Judicial  Conference  last  year 
provided  that  the  Board  must  also 
certify  persons  selected  to  serve  as 
executives  in  the  district  courts, 
under  the  five-court  experimental 
program  approved  by  the  Con- 
ference (see  The  Third  Branch,  Mav 
1981). 

Applicants  seeking  an  interview 
should  apply  as  soon  as  possible 
so  that  preliminary  consideration 
can  be  completed  and  a  schedule 
established.  Forms  of  application 
and  other  information  may  be  ob- 
tained by  writing:  Board  of  Certifi- 
cation, Federal  Judicial  Center 
1  520  H  Street,  N.W.,  Washington' 
D.C.  20005.  lift 


tions  for  additional  federal  judge- 
ships. The  Conference's  recom- 
mendations were  for  eleven  per- 
manent and  three  temporary 
judgeships  in  the  U.S.  Courts  of 
Appeals  and  24  permanent,  six 
temporary,  and  one  temporary  to 
be  made  permanent  in  the  U.S. 
District  Courts. 

A  resolution  before  the  As- 
sembly calling  for  changes  in  re- 
tirement benefits,  the  appointment 
process,  and  terms  of  office  of  U.S. 
Bankruptcy  Judges  was  deferred. 

In  addition  to  meetings  of  the 
House   of  Delegates,   there  were 
committee    meetings,    panel    dis- 
cussions, and  speeches  by  three 
members    of    the    U.S.    Supreme 
Court  (Justices  White,  Powell  and 
Stevens),  Attorney  General   Will- 
iam French  Smith,  Deputy  Attorney 
General    Edward    Schmults,    and 
other   representatives    of  the    in- 
cumbent Administration.  Copies  of 
formal  addresses  are  available  in 
the  FJC  Information  Service  Office.flft 


calendar 


Sept.  10-1 1  Judicial  Conference 
Advisory  Committee  on  Bank- 
ruptcy Rules 

Sept.  14-16  Workshop  for  Mag- 
istrates' Staff 

Sept.  1  5  Videoteleconference  for 
Pretrial  Services 

Sept.  21  -23  Workshop  for  Train- 
ing Coordinators 

Sept.  22-24  Regional  Seminar 
for     U.S.     Probation     Officers 

Sept.  23  Implementation  Com- 
mittee of  the  Judicial  Con- 
ference of  the  United  States  on 
Admissions  of  Attorneys  to  Fed- 
eral Practice. 

Sept.  23-25  Parole  Revocation 
Seminar  for  U.S.  Probation  Of- 
ficers 

Sept.  24  Judicial  Panel  on  Multi- 
district Litigation 

Sept.  24-25  Judicial  Conference 
of  the  United  States 

Sept.     24-26     Federal     Criminal 
Practice  Clinic  for  Federal  De- 
fenders 
Sept.  28-29     Regional  Seminars 

for  U.S.  Probation  Officers 
Sept.  28-30     Regional  Seminars 
for  U.S.  Probation  Officers 
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Oct.  14-16  Conference  of  Metro- 
politan District  Chief  Judges 

Oct.  1  9-20  Workshop  for  Judges 
of  the  Seventh  Circuit 


NOMINATIONS 

John  C.  Coughenour,  U.S.  District 
Judge,  W.D.  WA,  Aug.  11 

Conrad  K.  Cyr,  U.S.  District  Judge, 
D.  ME,  Aug.  1 1 

Henry  R.  Wilhoit,  Jr.,  U.S.  District 
Judge,  E.D.  KY,  Aug.  1 1 

Sandra  D.  O'Connor,  Associate 
Justice,  Supreme  Court  of  the 
United  States,  Aug.  19  (pre- 
viously listed  incorrectly  as  July 
7) 

ELEVATIONS 

Marion  J.  Callister,  Chief  Judge,  D. 

ID,  July  1 
William  B.  Hand,  Chief  Judge,  S.D. 

AL  July  1 5 


Oct.  26-28     First  Circuit  Judicial 

Conference 
Oct.  29-31      Seminarfor  Full-Time 

Magistrates 

Nov.  12-13  Sentencing  Institute 
for  the  Second  Circuit 

Nov.  18-20  Seminar  for  Bank- 
ruptcy Judges 

Nov.  18-21  Seminar  for  De- 
fender Investigators 

Nov.  19-20  Judicial  Conference 
Advisory  Committee  on  Bank- 
ruptcy Rules 
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INTERVIEW  WITH  NATIONAL  INSTITUTE  OF 
CORRECTIONS  DIRECTOR  ALLEN  F.  BREED 


Allen  F.  Breed,  a  recognized 
national  authority  in  the  field  of 
juvenile  and  criminal  justice,  has 
been  the  Director  of  the  National 
Institute  of  Corrections  since 
1974. 

A  professional  in   the   correc- 
tions field  for  35  years,  Mr.  Breed 
has  held  a  variety  of  positions, 
including    Director   of   the    Cali- 
fornia  Department  of  the    Youth 
Authority,    the    Chairman   of  the 
Youth   Authority   Board   for   that 
state,   a  visiting  fellow  with  the 
United  States  Department  of  Jus- 
tice,  and  Special  Master  to  the 
United  States  District  Court  for  the 
District  of  Rhode  Island  in  litiga- 
tion    involving     the     corrections 
system   of  the   state    of  Rhode 
Island.  In  addition,  he  has  been 
the  Chairman  of  the  Task  Force  on 
Corrections  and  member  of  the 
Joint    Commission    on    Juvenile 

FEDERAL  JUDGES  RECEIVE 
4.8%  SALARY  INCREASE 

Because       the       continuing 
resolution  for  FY  1  982  that  froze 
senior-level    government    sala- 
ries was  not  enacted  prior  to  the 
end  of  September  30,  the  Ad- 
ministrative Office  has  adminis- 
tratively determined,  pursuant  to 
Will  v.  U.S.,  that  the  freeze  does 
not  apply  to  Article  III  judges. 
The  A.O.  will  soon   be  paying 
new  judicial  salaries  at  the  fol- 
lowing rates:  the  Chief  Justice, 
$96,800;    Associate    Justices, 
$93,000;  Circuit  Judges,  $74,- 
300;  and  District  Judges,  $70,- 
300.  The  salaries  of  U.S.  Bank- 
ruptcy Judges  and  Magistrates 
will  not  be  increased. 


Justice  Standards  of  the  American 
Bar  Association  and  the  Institute 
of  Judicial  Administration.  He  has 
also  been  a  member  of  numerous 
committees,  task  forces,  and  com- 
missions concerned  with  juvenile 
and  criminal  justice. 

Mr.  Breed,  it  has  been  some 
time  since  an  interview  was 
printed  in  77>e  Third  Branch  with 
the  first  Director  of  the  National 
Institute  of  Corrections  (NIC). 
Would  you  please  explain  the 
present  goals  and  policies  of  the 
organization? 

The  National  Institute  of  Correc- 
tions is  a  national  center  of  as- 
sistance to  state  and  local  correc- 
tions. The  goal  of  the  agency  is  to 
aid  in  the  development  of  a  more 
effective,  humane,  safe,  and  just 

See  INTERVIEW,  p.  6 


JUDICIAL  CONFERENCE 
OF  U.S.  HOLDS 
FALL  MEETING 

The  Judicial  Conference  held  its 
Fall  meeting  last  month  and  was 
"honored  by  the  presence  of 
Senator  Strom  Thurmond,  Chair- 
man of  the  Senate  Judiciary  Com- 
mittee, Congressman  Robert  K. 
Kastenmeier,  Congressman  Neal 
Smith,  Attorney  General  William 
French  Smith  and  Solicitor  General 
Rex  E.  Lee.  .  .  ." 

The  Chief  Justice  on  September 
24  announced  two  Conference 
actions.  These  were: 

•  Approval  of  amendments  to 
the  Federal  Rules  of  Criminal  Pro- 
cedure, technical  in  nature  and 
generally  considered  non-contro- 
versial. The  amendments  in  part 
update  the  rules  to  conform  to 
amendments     to     the      Federal 


See  CONFERENCE,  p.  3 
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Legislative  Update 

CONGRESS  BEGINS  CONSIDERATION  OF 
CRIMINAL  CODE  REVISION;  OTHER  MATTERS 


Although  the  97th  Congress  has 
not  yet  devoted  a  great  deal  of 
attention  to  matters  affecting  the 
administration      of     the     federal 
courts,  a  number  of  proposals  in 
the  field  of  criminal  law  and  sen- 
tencing, as  well  as  other  areas,  are 
under  consideration.  Current  bills 
of  interest  are  summarized  below. 
Bail.  A    number   of   bills    have 
been  introduced  in  both  chambers 
to  amend  the  Bail  Reform  Act  of 
1  966.  The  most  significant  change 
proposed  is  to  authorize  pretrial 
detention  of  defendants  found  to 
pose  a  "dangerto  the  community." 
This  provision  is  modeled  on  a  ten- 
year  old  statute  from  the  District  of 
Columbia  which  was  recently  held 
to  be  constitutional   by  the   D.C. 
Circuit  sitting  en  banc.  Other  pro- 
posals   in   this   area   call   for  the 
elimination  of  money  bail  and  re- 
striction of  the  availability  of  per- 
sonal    recognizance.     Both     the 
House  Subcommittee  on  Courts, 
Civil   Liberties,  and  the  Adminis- 
tration of  Justice  and  the  Senate 
Subcommittee  on  the  Constitution 
have  recently  conducted  hearings 
on   bail   reform   proposals.  Judge 
Gerald  Tjoflat  (CA-5),  Chairman  of 
the  Judicial  Conference  Probation 
Committee,  was  among  the  wit- 
nesses    appearing      before     the 
House  Subcommittee. 

Criminal  Law  and  Sentencing. 
Continuing  efforts  begun  more 
than  ten  years  ago,  members  have 
introduced  a  large  number  of  bills 
in  both  chambers  to  revise  the  fed- 
eral criminal  code.  Proposals  call 
for  both  wholesale  revisions  of  the 
code  as  well  as  amendments  in 
limited  areas. 

On  the  comprehensive  side, 
Senator  Strom  Thurmond,  Chair- 
man of  the  Senate  Judiciary  Com- 
mittee, has  introduced  S.  1  630,  the 
Criminal  Code  Revision  Act  of 
1981,  which  he  describes  as  a 
"joint  bipartisan  endeavor"  that  is  a 
"careful  balance  between  liberal 
and  conservative  points  of  view."  A 


product  that  has  evolved  from 
years  of  hearings  on  previous  pro- 
posals, the  bill  in  large  part  con- 
stitutes a  restatement  of  existing 
federal  law,  he  said.  Where  pro- 
visions —  such  as  the  death 
penalty  —  have  become  too  con- 
troversial to  be  passed  as  a  part  of 
the  code  reform  package,  they 
have  been  dropped.  (A  separate 
death  penalty  bill,  S.  114,  cleared 
the  Senate  Judiciary  Committee  on 
June  9.)  Senate  Judiciary  Commit- 
tee hearings  on  the  criminal  code 
revision  began  on  September  28. 
Judge  Tjoflat  presented  the  Ju- 
dicial Conference's  views  on  sen- 
tencing provisions. 

In  the  House,  Representative 
Thomas  Kindness  has  reintro- 
duced as  H.R.  1647  the  bill  that 
was  reported  out  of  the  House 
Judiciary  Committee  last  year 
(formerly  H.R.  691  5).  His  hope,  he 
said,  is  "that  we  will  pick  up  where 
we  left  off  last  year,  making  such 
corrections  as  are  necessary  and 
proceeding  to  enactment  in  this 
Congress." 

Particular  attention  is  being  paid 
to  the  field  of  sentencing.  Repre- 
sentative Kindness,  for  example, 
introduced  in  July  S.  1555,  the 
Criminal  Sentencing  Reform  Act  of 
1981.  This  measure  cleared  the 
Senate  in  1978  as  part  of  a  com- 
prehensive criminal  code  revision 
and  cleared  the  Senate  Judiciary 
Committee  in  1 980.  The  bill  would 
create  a  sentencing  commission  to 
set  comprehensive  sentencing 
guidelines  for  each  category  of 
offense.  Judges  would  be  required 
to  impose  sentences  within  the 
guidelines  unless  aggravating  or 
mitigating  circumstances  exist, 
and  they  would  have  to  state  on  the 
record  their  reasons  for  going 
outside  the  guidelines.  Appeals  of 
sentences  would  be  available  to 
both  defendants  and  the  govern- 
ment (with  the  approval  of  the 
Attorney  General  or  the  Solicitor 
General),  but  only  when  the  sen- 


tence imposed  was  outside  the 
guidelines.  The  bill  would  also 
abolish  parole  after  a  five  year 
phase-out  period  and  limit  "good 
time"  credit  to  ten  percent  of  the 
sentence  imposed. 

Congressman  John  Conyers, 
Chairman  of  the  House  Subcom- 
mittee on  Criminal  Justice,  last 
month  introduced  H.R.  4492,  the 
Criminal  Code  Sentencing  Act, 
which,  with  modifications,  is 
Chapter  III  of  the  broader  criminal 
code  bill  H.R.  1  647.  This  bill  would 
not  establish  sentencing  guide- 
lines, but  would  change  current 
procedures  by  establishing  sepa- 
rate sentences  of  conditional  dis- 
charge, probation,  fine,  restitution 
and  imprisonment.  A  separate  sen- 
tencing hearing  is  called  for  under 
the  bill.  When  imposing  sen- 
tences, judges  would  be  required 
to  chose  the  least  restrictive  al- 
ternative necessary  to  achieve  the 
purpose  of  sentencing  and  to  state 
on  the  record  the  reasons  for 
choosing  a  particular  sentence. 
Hearings  before  the  Subcommittee 
began  in  late  September,  with 
Judge  Tjoflat  presenting  the  views 
of  the  Judicial  Conference. 

Exclusionary  Rule.  Bills  have 
been  introduced  in  each  chamber 
to  repeal  or  modify  the  exclu- 
sionary rule.  Senator  Dennis  De- 
Concini,  for  example,  has  intro- 
duced S.  1 01 ,  which  would  call  for 
exclusion  of  evidence  only  when  it 
was  obtained  through  an  inten- 
tional or  substantial  violation  of 
law.  Senators  Orrin  Hatch  and 
Strom  Thurmond  have  sponsored 
S.  751 ,  which  would  eliminate  the 
exclusionary  rule  but  provide,  as  an 
alternative,  tort  claims  proceed- 
ings with  recoveries  up  to  $25,000. 
Hearings  on  these  measures  began 
earlier  this  month.  The  Judicial 
Conference  has  not  yet  been  asked 
to  testify. 

Court  of  Appeals  for  the  Federal 
Circuit.  Similar  to  measures  ac- 
tively considered  at  the  end  of  the 
1980  session,  bills  have  been  in- 
troduced in  both  the  House  and  the 

See  LEGISLATION,  p.  9 


Further  action  has  occurred  in 
the  Minnesota  case  in  which  Dis- 
trict Judge  Miles  Lord  held  that  the 
Bankruptcy  Reform  Act's  delega- 
tion of  trial  authority  to  bankruptcy 
judges  was  unconstitutional  (see 
The  Third  Branch,  June  1981). 

Judge  Lord's  original  holding  of 
April  23  was  in  the  form  of  a  brief 
order   without   an    accompanying 
opinion.  On  July  24,  that  order  was 
supplemented      by     a     20-page 
memorandum  of  findings  of  fact 
and  conclusions  of  law.   In  that 
memorandum,    Judge    Lord    held 
that  Congress  exceeded  its  con- 
stitutional power  when  it  author- 
ized   bankruptcy    judges    to    try 
cases  and  otherwise  exercise  the 
jurisdiction  and  power  of  district 
judges  without  at  the  same  time 
vesting  them  with  the  tenure  and 
salary  protections  given  Article  III 
judges.  While  acknowledging  that 
Congress  may  delegate  some  ju- 
dicial power  under  non-Article  III 
tribunals,  Judge   Lord  found  that 
the  Act's  "wholesale"  transfer  of 
Article   III   powers   exceeded  the 
proper  limits  of  such  delegation. 

The   case    has   been    appealed 
directly    to    the    Supreme    Court 
under  28  U.S.C.  §1252,  Northern 
Pipeline  Construction  Company  v. 
Marathon  Pipeline  Company,  No. 
81  -1 50.  The  United  States  became 
a  party  in  the  litigation  when,  under 
28  U.S.C.  §2403(a),  it  was  notified 
of  the  challenge  to  the  constitu- 
tionality of  the  Bankruptcy  Act. 
***** 
October  15,  1981    is  the  effec- 
ive  date  for  the  Convention  on 
\bolishing    the    Requirement   for 
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Legalization  of  Foreign  Public 
Documents.  Public  documents 
from  the  other  37  signatory  coun- 
tries, when  properly  certified  under 
the  terms  of  the  Convention,  will 
be  admissible  as  to  form  in  the  fed- 
eral courts  without  additional  for- 
malization. In  addition,  all  clerks  of 
court  and  deputy  clerks  will  be 
authorized  to  certify  court  records 
under  the  Convention  by  affixing  a 
special  certification  form  which  is 
known  as  an  "apostille." 

Questions  concerning  the  ad- 
missibility of  documents  certified 
under  the  Convention  or  issuance 
of  the  apostille  by  the  clerks  or 
courts  can  be  directed  to  the  Gen- 
eral Counsel's  Office  at  the  Ad- 
ministrative Office. 

***** 

The  General  Services  Adminis- 
tration has  announced  new  pro- 
cedures for  distribution  of  the  di- 
rectory of  reduced-cost  paired  city 
air  fares  (for  background,  see  The 
Third  Branch,  August  1981).  The 
name  of  the  publication  has  been 
changed  to  "Federal  Travel  Di- 
rectory," and,  beginning  January,  it 
will  no  longer  be  provided  free  to 
government  subscribers  of  the  Of- 
ficial Airline  Guide.  Thus,  the  Ad- 
ministrative Office  has  arranged  to 


NEW  CIRCUIT 

ASSIGNMENTS 

ANNOUNCED 

The  Supreme  Court  has  re- 
vised the  assignment  of  Circuit 
Justices  for  the  twelve  circuits  of 
the  United  States  courts. 

The    assignments,    effective 
October  1,  are:  District  of  Co- 
lumbia Circuit,  the  Chief  Justice; 
First  Circuit,   Justice    Brennan; 
Second    Circuit,    Justice    Mar- 
shall;    Third     Circuit,     Justice 
Brennan;     Fourth    Circuit,    the 
Chief  Justice;  Fifth  Circuit,  Jus- 
tice White;  Sixth  Circuit,  Justice 
O'Connor;  Seventh  Circuit,  Jus- 
tice Stevens;  Eighth  Circuit,  Jus- 
tice   Blackmun;    Ninth    Circuit, 
Justice    Rehnquist;   Tenth   Cir- 
cuit,   Justice    White;    Eleventh 
Circuit,  Justice  Powell. 


purchase  copies  of  the  Directory 
for  each  Circuit  Executive  and 
Clerk's  office  in  the  federal  courts. 
Copies  of  the  new  Directory  should 
be  received  by  those  offices  in 
November. 

Information    about   hotels   and 
motels  offering  reduced  rates  to 
government    employees    will    be 
listed  in  a  new  semiannual  publi- 
cation, "Federal  Hotel/Motel  Dis- 
count Directory."  Including  rates 
from  over  1200  establishments  in 
all  50  states,  the  District  of  Colum- 
bia and  Puerto  Rico,  the  next  issue 
of  the  Directory  will  be  available  in 
January.  For  copies  write:  General 
Services    Administration,    Trans- 
portation and  Public  Utilities  Ser- 
vice, T.T.M.,  425  Eye  Street,  N.W. 
Room    3210,    Washington,    D.C.' 
20406.  At  this  time,  GSA  antici- 
pates that  the  Directory  will  be 
available  without  charge.  Ilfil 
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Magistrates  Act  of  1979.  The 
amendments  will  now  be  trans- 
mitted to  the  Supreme  Court  for  its 
consideration,  with  a  recommen- 
dation that  they  be  approved  and 
transmitted  to  Congress. 

•    Approval  of  a  recommenda- 
tion from  its  Committee  on  the 
Operation    of    the    Jury    System 
which  calls  for  "district  courts  to 
be  advised  to  treat  certain  judicial 
proceedings  related  to  grand  jury 
matters  as  closed  hearings."  This 
"advice"  is  only  a  recommenda- 
tion  and   not  binding   upon   the 
courts.    Included    in   the    recom- 
mendation was  language  which 
states  that  "an  exception  to  the 
practice  of  closure  should  be  made 
in   the   case   of  contempt   trials 
against  recalcitrant  witnesses  or 
others  before  the  grand  jury,  since 
such  proceedings  are  similar  to  a 
criminal    trial    which    should    be 
open  to  the  public,  absent  a  judicial 
finding  of  some  overriding  interest 
in  support  of  closure." 

As  he  has  done  in  the  past,  the 
Chief  Justice  again  urged  that 
judges  exert  greater  efforts  to 
avoid  waste  of  juror  time,    jiff 


FOLEY  V.  REAGAN  RETURNED  TO  DISTRICT  COURT 


The  Court  of  Appeals  for  the 
D.C.  Circuit  has  remanded  the 
salary  litigation  of  Foley  v.  Reagan 
to  the  district  court  for  resolution 
of  issues  regarding  the  salary 
adjustments  due  U.S.  Bankruptcy 
Judges,  U.S.  Magistrates,  and 
other  non-Article  III  personnel  in 
Fiscal  Year  1980.  Although  the 
D.C.  Circuit  in  May  had  remanded 
the  case  to  the  district  court  and 
dismissed  as  moot  that  part  of  the 
case  pertaining  to  Article  III 
Judges  (see  The  Third  Branch, 
June  1 981 ),  the  subsequent  filing 
of  several  motions  delayed  the 
implementation  of  that  order. 

After  resolving  the  outstanding 
motions,  the  D.C.  Circuit  on  August 
21  vacated  the  original  judgment 
of  the  district  court  "insofar  as  it 
adjudicated  claims  of  Article  III 
Judges  who  have  now  received 
the  salary  increases  in  issue  [as  a 
result  of  the  Supreme  Court's 
decision  in  Will  v.  U.S.]."  The 
remaining  issues  were  remanded 
to  the  district  court  "for  further 
consideration  in  light  of  Will,  etal. 
v.  United  States. " 

The  case  is  now  in  much  the 
same  posture  as  it  was  in  May. 
Specifically  left  unresolved  by  the 
Court  of  Appeals  were   motions 
previously  filed  by  each  side  seek- 
ing  summary  disposition   of  the 
case.  Mr.  Foley  had  alleged  that  a 
supplemental  appropriation  for  FY 
1980,  dated  July  8,  superseded 
the    earlier   freeze    of   salary    in- 
creases. Attorneys  for  the  Presi- 
dent had  maintained  that  the  case 
became  moot  at  the  end  of  the 
fiscal  year  because  the  limitations 
on  salary  adjustments  expired  and, 
as  a  result.  Director  Foley  no  longer 
faced  a  legally  recognized  "injury" 
under  the  1 980  Pay  Act.  A  supple- 
mental motion  seeking  summary 
reversal  and  dismissal  for  moot- 
ness  was  based  upon  the  Supreme 
Court's  intervening  Will  decision. 
All  of  these  motions,  said  the 
Court  of  Appeals  in  its  August  21 
order,  ".  .  .  present  issues  not  yet 
considered   and   decided    by  the 


District  Court.  We  decline  to 
address  these  issues  until  they 
have  been  aired  before  and  re- 
solved by  that  court." 

In  a  recent  memorandum  to  the 
District  Court,  Mr.  Foley  again 
asserted  that  the  July  8,  1980 
supplemental  appropriation  re- 
pealed and  superseded  the  earlier 
freeze.  He  also  maintained  that,  in 
any  event,  the  statutory  freeze  on 


salary  increases  lapsed  by  its 
terms  at  the  end  of  the  fiscal  year 
1980.  In  the  event  these  argu- 
ments are  rejected,  Mr.  Foley  sug- 
gested that  the  freeze  violated  the 
prohibition  against  impairment  of 
contracts  incorporated  into  the 
Fifth  Amendment,  because  it  was 
imposed  after  judicial  branch  per- 
sonnel had  become  otherwise  en- 
titled to  the  adjustment.  No  re- 
sponse to  this  memorandum  has 
yet   been  filed,     lift 


News  from  the  Center 

CONSOLIDATED  DATA  ENTRY  PROCEDURES  ALLOW 
EXPANSION  OF  COURTRAN  INDEX  AND  CVB  SYSTEMS 


The  Center's  Courtran  system 
allows  courts  to  store  and  process 
their  case  and  court  management 
information  in  the  central  Courtran 
computers  in  Washington  through 
data  entry  and  telecommunica- 
tions equipment  installed  in  the 
courts. 

Many  courts  do  not  have  suffi- 
ciently large  caseloads  to  justify 
the  installation  of  data  entry  and 
telecommunications  equipment. 
So  that  these  courts  may  receive 
automated  support,  the  Center  has 
developed  "consolidated  data 
entry  procedures"  for  them.  Under 
these  procedures  a  single  court 
with  data  entry  equipment  not  only 
enters  data  from  that  court  into  the 
Courtran  System,  but  also  enters 
similar  information  sent  to  it  from 
one  or  more  nearby  districts.  (See 
The  Third  Branch,  April  1981,  p. 
4.)  Consolidation  increases  utiliza- 
tion of  data  entry  terminals,  ex- 
pands the  number  of  courts  re- 
ceiving automated  services,  and 
minimizes  the  costs  of  training 
personnel  to  use  the  Courtran 
system. 

Continued  expansion  of  these 
consolidated  data  entry  pro- 
cedures is  bringing  the  benefits  of 
automated  case  management  to 
an  increasing  number  of  courts. 
For  example,  the  Western  District 
of  Texas  provides  the  services  of 
the  Center's  automated  Central 
Violations  Bureau  (CVB)  applica- 
tion to  the  other  three  districts  in 


Texas,  as  well  as  to  both  Missis- 
sippi districts  and  the  Northern 
District  of  Georgia  and  by  the  end  of 
the  year  will  provide  it  to  four  other 

states. 

Equipment  in  eight  district 
courts  is  currently  allowing  CVB 
data  entry  and  reporting  fortwenty- 
four  additional  districts  and  pro- 
cessing approximately  two  thirds 
of  all  CVB  tickets  issued  annually. 
By  the  end  of  fiscal  year  1  983,  the 
current  CVB  data  entry  courts  will 
be  able  to  provide  the  data  entry 
service  to  all  other  district  courts 
that  want  to  participate. 

The  Courtran  Index  system  has 
also  been  expanded  through  con- 
solidation. Index  replaces  the  case 
indexing  functions  done  in  the 
Clerk's  office  and  simultaneously 
provides  a  variety  of  case  manage- 
ment reports.  Index  shares  many 
of  the  characteristics  of  the  CVB 
system.  Based  upon  the  experi- 
ence gained  in  the  CVB  system, 
the  Center  has  begun  to  imple- 
ment the  consolidated  approach 
for  Index  data  entry  in  three  district 
courts.  The  District  of  Massachu- 
setts enters  data  for  all  First  Circuit 
districts,  as  reported  earlier  in  The 
Third  Branch,  and  has  now  ex- 
panded the  service  to  four  Second 
Circuit  districts.  The  Central  Dis- 
trict of  California  and  the  District  of 
South  Carolina  are  providing  the 
service  to  four  additional  districts. 

See  COURTRAN,  p.  5 


ANNUAL  REPORT  OF  ADMINISTRATIVE  OFFICE 
SHOWS  CIVIL  &  CRIMINAL  CASELOADS  INCREASING 

high. 

In  the  district  courts,  civil  case 
filings  rose  7  percent  over  1  980  to 
1 80,576  new  cases,  or  an  average 
of    350    cases     per    judgeship. 
Though    terminations    rose    10.9 
percent  over  1 980,  the  number  of 
pending  cases  rose  by  1.4  per- 
cent. A  15.6  percent  increase  in 
the  number  of  diversity  of  citizen- 
ship cases  filed  constituted  the 
greatest  single  contributing  factor 
in  the  overall  increase.  There  was 
also  a  significant  increase  (26  per- 
cent) in  the  number  of  prisoner 
civil  rights  actions  filed.  In  the  face 
of  these  increases,  the  total  civil 
filings  would  have  been  higher  but 
for  a    53    percent   drop   in    land 
condemnation  cases.  The  median 
time  from  filing  to  disposition  for 
civil  cases  increased  during  1981 
from  eight  to  nine  months. 

Criminal  cases  filed  in  the  dis- 
trict courts  increased  for  the  first 
time  since  1977.  A  total  of  31,287 
cases  were  filed  for  an  8.2  percent 
increase  over  1980.  This  number, 
however,    was    still    28    percent 
below  the  number  of  cases  filed  in 
1975  when  43,282  cases  were 
filed.  Criminal  terminations  were 
up   3.2   percent   but  there   were 
1 5,850  pending  cases  on  June  30, 
1981,  the  highest  number  since 
1977.    These    increases    in    the 
criminal  caseload  are  the  result  of 
increased  prosecutions  in  almost 
all  major  offense  categories.  Lead- 
ing  these  was  a  40  percent  in- 


The  1981  annual  report  of  the 
Administrative    Office    shows    a 
marked    increase    in    bankruptcy 
filings  as  well  as  a  continued  up- 
ward trend  in  appeals  and  in  civil 
case  filings,  and  a  reversal  of  a 
three    year    downward    trend    in 
the  filing  of  criminal  cases.  The 
Annual  Report  of  the  Director  of 
the  Administrative  Office  of  the 
United  States  Courts  was  released 
last  month  pursuant  to  statute.  It 
covers  the  12-month  period  end- 
ing June  30,  1981  and  reports  on 
the  entire  range  of  activities  of  the 
ederal    court   system,    from    the 
vorkload  statistics  of  the  circuit 
md  district  courts  to  the  imple- 
nentation  of  the  Speedy  Trial  Act 
>f  1 974. 

The    growth    in    the   appellate 
aseload   is   reflected   in   a    13.6 
lercent   increase   in  filings   over 
980.  There  were  26,362  appeals 
ommenced  in  1 981 ,  or  599  cases 
er  panel,  the  highest  number  of 
ases  per  panel  in  any  year.  The 
lcreased  number  of  appeals  was 
ue  primarily  to  an  18.4  percent 
se    in    appeals    of   private   civil 
:tions,     though     appeals     from 
Jministrative  agencies  also  rose 
larply.  There  were  25,066  termi- 
ations  last  year— a  20  percent 
crease     over     1980    and     the 
ghest   number  of  terminations 
corded  in  a  year— but  due  to  the 
imber  of  appeals  commenced, 
e  pending  caseload  on  June  30, 
)81  was  21,548,  another  record 

)URTRAN  from  page  4 

Courts  for  which  Index  system 
ta  are  entered  by  another  court 
gularly  forward  case  and  party 
ormation  to  the  consolidating 
strict,  where  docketing  clerks 
ter  it  into  the  computer.  Reports 
i  produced  at  the  end  of  each 
>nth  listing  all  case  and  party 
ormation  entered  into  the 
item.  The  reports  include  pend- 
I  case  list  and  statistical  infor- 
tion  for  each  judge,  lists  of  all 


cases  by  case  type,  and  a  complete 
cross-referenced  case  and  party 
report.  The  reports  are  produced 
on  microfiche  and  are  sent  directly 
to  the  participating  courts,  which 
thus  receive  substantially  all  of  the 
Index  system's  benefits  and  re- 
ports available,  just  as  if  they  had 
performed  the  data  entry  locally. 
Districts   interested   in   partici- 
pating in  the  Index  system  con- 
solidation  effort   should   contact 
the    Director   of   the    Center   for 
further  information.  j]Q 


S.D.N. Y.  SEEKING  CHIEF 
PROBATION  OFFICER 

Position:  Chief  Probation  Officer/Chief  Pretrial 
Services   Officer,    U.S.    District  Court  for  the 
Southern  District  of  New  York.  The  officer  is 
responsible  to  the  district  court,  the  Judicial 
Conference,  the  Administrative  Office,  and  the 
U.S.  Parole  Commission  for  the  probation  pre- 
trial services,  and  parole  programs  in  the  district 
Salary  up  to  $50,112.50. 
Qualifications:  Four  year  degree  in  one  or  more 
of  the  social  sciences  appropriate  to  the  po- 
sition. Advanced  degree  preferred.  Four  years  of 
current  experience  in  personnel  work  for  the 
welfare  of  others  with  at  least  one  of  those  years 
at  the  level  of  a  supervising  or  chief  probation 
officer,  JSP-13  or  equivalent.  This  experience 
should    have    been    gained    in    a    correctional 
setting  at  the  federal,  state  or  local  level. 
to  Apply:  Employees  within  the  Federal  Proba- 
tion System  send  a  resume,  others  send  a  SF 
171,  to:  Judge  Morris  E.  Lasker,  U.S.  District 
MvTJ^"  Courthouse'  Foley  Square,  New  York, 
NY  1 0007.  Position  closes  November  13  1 981 
Equal  Opportunity  Employer 


crease  in  weapons  and  firearms 
prosecutions,  an   18  percent  in- 
crease   in    embezzlement   cases, 
and  a  1 6  percent  increase  in  prose- 
cutions for  drug  related  offenses. 
Statistics  compiled  to  monitor 
the  implementation  of  the  Speedy 
Trial  Act  show  that  the  district 
courts  improved  the  net  time  for 
processing  a  defendant  within  the 
first  and  second  speedy  trial  inter- 
vals.  Last  year,  94.2  percent  of 
defendants  were  brought  to  indict- 
ment  within   the   30   days  from 
arrest  to  indictment,  compared  to 
96.8  percent  in  the  year  ending 
June   30,    1981.    In   the   second 
interval,  the  70  days  from  indict- 
ment  to    trial,    93.4    percent   of 
defendants  were  brought  to  trial, 
dismissal,  or  plea  within  the  time 
period,  compared  to  88.3  percent 
in    fiscal    year    1980.    Eighteen 
defendants  had  their  cases  dis- 
missed pursuant  to  the  Speedy 
Trial  Act. 

Bankruptcy  filings  increased  to 
360,329       cases       representing 
518,152   estates.   Including  911 
cases    (estates)    originally    filed 
under  the  Bankruptcy  Act  prior  to 
October   1,    1979  that  were   re- 
opened during  the  year,  the  total  of 
estates   filed   was   519,063,   the 
largest  number  ever  filed  in  one 
year.  The  number  of  estates  termi- 
nated rose  by  62.1  percent.  None- 
theless, the  pending  caseload  in- 
creased 46.9  percent  to  61  7,896 
estates  in  1981.  ill 
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correctional  system.  The  Institute 
is  both  a  direct  service  and  a 
funding  agency  serving  in  the  field 
of  corrections  with  five  legisla- 
tively mandated  activities:  training, 
technical  assistance,  research  and 
evaluation,  policy  and  standards 
formulation,  and  clearinghouse 
services.  The  basic  objective  of  the 
Institute's  program  is  to  strengthen 
state  and  local  correctional 
agencies. 

It  has  been  announced  that  a 
new  organization,  the  National 
Corrections  Academy,  has  been 
created  to  centralize  efforts  to 
train  prison  officials.  Would  you 
describe  this  organization?  Will  it 
assume  the  training  functions 
previously  conducted  by  the  NIC 
and  the  Federal  Bureau  of 
Prisons? 

First,  I  want  to  make  clear  that 
the  National  Institute  of  Correc- 
tions is  an  organizational  part  of 
the  Federal  Bureau  of  Prisons.  The 
Bureau  will  continue  to  provide  all 
training  for  Bureau  personnel  and, 
in  addition,  during  this  next  year  in 
a  cooperative  effort  with  the  Insti- 
tute, will  be  making  available  about 
10  percent  of  all  of  its  training  re- 
sources for  state  and  local  correc- 
tions personnel.  The  establish- 
ment of  a  National  Academy  of 
Corrections,  long  called  for  by  the 
Chief  Justice,  actually  became 
operational  on  October  1  of  this 
yearandisasubunit  of  the  Institute. 

What  we  will  do  at  the  Academy 
is  centralize  all  of  the  existing 
training  that  we  have  been  carry- 
ing out  around  the  country  and 
hope  through  that  centralization  to 
develop  a  degree  of  consistency 
and  to  assure  a  sequential  pattern 
that  will  be  more  effective  than  has 
been  the  case.  The  Academy  will 
be  located  on  the  grounds  of  the 
University  of  Colorado  at  Boulder. 

What  kinds  of  training  will  the 
Academy  offer? 

Well,  with  our  limited  resources, 
we  felt  that  the  highest  priority 
should  be  to  provide  training  to 
those  corrections  individuals  who 


could  have  what  we  call  a  multi- 
plier effect.  That  means  that  their 
training  could  be  passed  on  to 
others.  So  we  selected  out  top 
administrators,  managers,  mid- 
managers  and  trainers,  and  we  will 
be  carrying  out  training  for  a  little 
over  2,000  individuals  this  year 
who  fall  into  those  categories. 

In  addition  we  will  be  providing 
specialty  training  in  subjects  of 
great  concern  to  people  in  correc- 


on"  policy,  and  as  one  chief  fed- 
eral judge  recently  stated,  maybe 
we're  experiencing  partial  resur- 
rection of  the  "hands-off"  policy. 
Certainly  one  can  read  that  in  the 
recent  Supreme  Court  decision 
Wo/fv.  Chapman.  Unfortunately,  a 
lot  of  legislators  and  governors 
around  the  country,  I  think,  have 
wrongly  interpreted  that  decision. 
In  no  way  has  the  Court  turned  its 
back  on   unconstitutional   condi- 


"In  spite  of  improvements,  I  still  see  the  general  conditions  at  the  state 
and  local  level  in  corrections  as  being  substandard. " 


tions.  Some  examples  of  that 
would  be  security  and  custody 
issues,  fire  control  training,  riot 
control,  and  matters  dealing  with 
violence  in  prisons  and  jails. 

You  have  written  that  Bell  v. 
Wo/fish,  [441  U.S.  520  (1979)], 
could  signal  a  new  "hands-off" 
policy  of  the  federal  courts 
towards  conditions  in  state 
prisons.  The  federal  courts  have 
been  very  activist  in  recent 
years — overly  activist  in  the  view 
of  some  states — and  much  im- 
provement has  been  accom- 
plished. Is  there  still  a  need  for 
judicial  intervention  in  the  condi- 
tions and  practices  in  the  state 
prisons?  Why? 

Well,  there  is  no  question  that 
there  was  a  "hands-off"  policy  that 
the  courts  adhered  to  for  many 
years  and  then  there  seemed  to  be 
a  period  when  there  was  a  "hands- 


tions;  in  no  way  has  it  rejected  the 
concept  of  the  totality  of  con- 
ditions. 

Please  understand  that  the  way 
corrections  operated  1 0  years  ago 
and  the  way  they're  operating 
today  is  as  different  as  night  and 
day.  Many  of  the  inmates'  com- 
plaints and  concerns  that  were 
expressed  then,  and  have  since 
been  expressed  over  and  over 
again  and  recorded  in  prison  litiga- 
tion, concerned  such  issues  as 
religion,  censorship,  visiting, 
clothing,  sanitation,  overcrowding, 
personal  appearance  and  a  num- 
ber of  other  things.  Many  of  these 
concerns  have  been  met. 

In  addition,  for  the  first  time 
professional  standards  have  been 
developed  by  the  American  Correc- 
tions Association,  by  the  Depart- 
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nent  of  Justice,  by  the  ABA,  and  a 
lost  of  other  groups  that  have 
itudied  these  areas  and  have  been 
:oncerned. 

Additionally,  there  is  an  accredi- 
ation  commission  now  which  can 
ertify  correctional  institutions 
nd  programs  that  do  meet  these 
tandards.  Without  question  much 
if  the  leverage  for  these  develop- 
lents  has  come  from  court  deci- 
ions  dealing  with  conditions  of 
onfinement. 

Also,  people  coming  into  correc- 
ons  today  are  certainly  better 
ained  and  more  highly  motivated. 
Ve  are  able  to  attract  into  the  field 
oung  people  with  vision  and 
reativity  in  larger  numbers  than 
te  ever  have  been  before  and  this 
ives  us  great  hope  in  terms  of 
sadership  for  the  tomorrows. 

But  in  spite  of  these  improve- 
lents,  I  still  see  the  general  condi- 
ons  at  the  state  and  local  level  in 
Drrections  as  being  substandard, 
/hether  those  conditions  are  un- 
Dnstitutional  will  be  decisions  for 
le  courts.  Even  with  the  strength 
F  standards  and  previous  case 
iw,  I  would  suggest  that  if  at  any 
me  we  lose  the  overview,  moni- 
»ring,  and  leverage  that  the  fed- 
■al  district  courts  have  historically 
rovided,  the  field  of  corrections  is 
Ding  to  miss  the  impetus  that  it 
seds  to  continue  to  bring  about 
Dsitive,  constructive  change. 

Is  there  any  indication  that 
ate  courts  will  be  receptive  to 
lese  kinds  of  cases? 

Unfortunately,  state  courts  have 
lown  a  strong  reluctance  to 
Jdress  any  prison  issues,  and 
ley  have  left  to  their  federal 
ethren  the  responsibility  for  this 
jcessary  claim  to  judicial  review 
id  action.  I  think  it  is  most  un- 
rtunate  because  in  many  cases 
at  need  judicial  attention  there  is 
)t  a  constitutional  issue,  but  a 
olation  of  state  law,  so  we  should 
se  far  more  cases  going  into  the 
ate  courts  than  we  do. 

I  am  sure  that  you  are  aware  too 
at  there  is  a  lot  of  history  that 


goes  into  the  way  cases  not  only 
come  into  the  courts  but  the  way 
they  are  handled — history  that  is 
not  in  the  nature  of  case  law  but  is 
almost  a  tradition.  The  hands-off 
policy    that    the    federal    courts 
adhered  to  for  100  years  didn't 
allow  any  case,  regardless  of  its 
nature,  to  move  into  the  federal 
process  until  some  very  daring  and 
courageous   federal   judges,    pri- 
marily in  the  southern  part  of  our 
country,  began  to  take  stands.  As 
they  did,  it  seemed  to  be  a  kind  of 
movement  that  spread  throughout 
the  federal  system.   One  of  the 
hopes  that  I  have  is  that  in  the 
state  courts  we  are  now  seeing  a 
few    daring,    courageous   judges 
that  are  standing  up  and  saying  in 
effect,  "It's  not  just  the  federal 
court  that  has  the  responsibility  to 
uphold  the  Constitution.  I  swore  to 
do  that  same  thing  when  I  became 
a  state  judge  and  I  have  a  responsi- 
bility to  see  that  it's  adhered  to." 
My  guess,  and  that  is  all  it  is,  about 
what  the  future  might  be,  is  that 
we  will  see  far  more  activity  in  the 
state  courts  around  conditions  of 
confinement,  particularly  at  the  jail 
level,  than  we  have  in  the  last  ten 
years. 

Prior  to  your  serving  as  Direc- 
tor of  the  NIC,  you  were  ap- 
pointed a  special  master  by  Chief 
Judge  Raymond  Pettine  (D.  Rl)  in 
a  conditions-of-confinement  case 
in  Rhode  Island.  Although  the 
court  has  retained  jurisdiction  of 
that  cause,  you  are  no  longer  the 
master.  Could  you  comment  on 
your  role  in  the  case  and,  gen- 
erally, on  the  use  of  masters  in  this 
kind  of  litigation? 

When  I  was  appointed  as  a 
special  master  there  was  little  or  no 
information  in  the  literature  as  to 
what  the  duties  and  responsi- 
bilities were.  There  isn't  a  great 
deal  today  although  many  of  us  are 
looking  forward  to  the  work  that  is 
being  developed  by  the  Federal 
Judicial  Center's  Research  Divi- 
sion in  a  complete  case  history  of 
what  occurred  in  Rhode  Island.  I 
think  that's  going  to  be  very  help- 
ful to  special  masters  in  the  future 


and  helpful  to  federal  judges  who 
are  considering  the  use  of  a  master 
or  monitor. 

I  have  been  able  to  use  my  own 
experiences  in  work  that  we  are 
doing  at  the  National  Institute.  We 
have  taken  a  very  active  role  in  pro- 
viding technical  assistance  to  the 
courts  on  correctional  issues  and 
to  monitors  or  special  masters  ap- 
pointed by  the  courts. 

In  terms  of  training,  we  have 
developed  a  handbook  for  special 
masters  and  have  periodic  training 
sessions  for  current  masters.  As  to 
the  continued  use  of  special 
masters  we  see  the  need  of  some- 
one who  can  act  as  a  neutral 
monitor  or  mediator  and  one  who 
can  provide  encouragement  and 
assistance  to  the  defendant  in 
complying  with  the  orders  of  the 
court.  Another  very  important  task 
is  that,  when  the  defendants  do 
not  comply,  the  special  master  is 
able  to  prepare  a  well  documented 
case  that  the  court  can  review  and 
make  further  decisions  regarding 
disposition. 

You  were  the  first  corrections 
specialist  who  was  appointed  in 
this  kind  of  case.  Is  that  becoming 
more  common  now? 

No,  there  is  still  a  good  deal  of 
debate — and  I  consider  it  to  be  a 
very  healthy  debate — as  to 
whether  or  not  a  special  master 
should  be  an  attorney  or  whether 
the  master  should  be  a  corrections 
specialist.  My  own  opinion  is  that 
if  the  special  master  is  an  attorney, 
then  he  needs  a  colleague  work- 
ing with  him  who  has  correctional 
expertise  that  will  allow  him  to 
bridge  that  very  difficult  role  of  not 
only  monitoring  but  assisting  in 
the  implementation  of  a  court  order 
regarding  prison  conditions.  On 
the  other  hand,  if  the  special 
master  is  a  corrections  specialist 
then  without  question  he  needs  an 
attorney  to  assist  him  in  working 
through  the  very  involved  court 
processes  in  which  he  has  to 
participate.  I  found  that  more  and 
more    the    role    of    the    master 
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becomes  one  of  a  mediator  as  the 
master  works  through  the  various 
compliance  problems.  Anything  a 
master  does  is  generally  appealed 
and  this  is  why  a  master,  though 
versed  in  correctional  problems, 
sometimes  needs  to  work  in  con- 
junction with  a  lawyer  who  is 
skilled  in  guiding  a  case  through 
both  the  trial  and  appellate 
process. 

Writers  in  the  field  of  correc- 
tions have  indicated  that  in  the 
face  of  the  reality  of  inadequate 
resources  and  high  rates  of  recidi- 
vism, we  must — and,  in  fact, 
have — abandoned  the  rehabilita- 
tion model  of  corrections  in  favor 
of  a  punishment  and  deterrence 
model.  Do  you  agree? 

There  can  be  no  question  that 
the  general  response  of  the  field  of 
corrections  today  is  to  reject  what 
is  known  as  the  medical  model 
in  favor  of  the  punishment  and 
deterrence  model.  I  think  that's 
realistic  because  that's  what  we 
do  when  we  send  offenders  to 
prison.  We  hopefully  deter  them 
and  others  and  certainly  we  punish 
them  while  their  liberty  is  taken 
from  them.  But  I  don't  reject  the 
concept  of  rehabilitation,  although 
I  hope  we  will  never  again  return  to 
the  day  when  we  make  judgments 
about  readiness  for  release  on  the 
basis  of  inmates'  attitudes  or  ad- 
justment to  so-called  treatment 
programs. 

I  think  we  have  an  obligation  in 
a  democratic  society  that  if  we  do 
take  people's  liberties  away  from 
them  as  a  sanction  for  their  vio- 
lating laws,  then  we  also  have  a 
responsibility  to  provide  them 
opportunities  so  that  when  they 
return  to  society,  they  can  return 
with  more  knowledge,  and  more 
ability  to  cope  with  society  than 
they  had  when  they  came  in. 

A  goal  of  the  NIC  has  been  to 
work  towards  reducing  prison 
overcrowding.  One  of  the  means 
to  accomplish  this  end  is  to  rely 
on  alternatives  to  incarceration. 
Recently     the     Administration's 


Task  Force  on  Violent  Crime 
recommended  that  the  federal 
government  spend  $2  billion  to 
help  states  build  new  prisons.  Do 
you  think  the  motivation  for  the 
Task  Force's  recommendation  is 
to  relieve  prison  overcrowding  or 
is  this  recommendation  a  rejec- 
tion of  alternatives  to  incarcera- 
tion? 

Without  question,  the  Task 
Force's  recommendation  in  this 
regard  was  to  relieve  prison  over- 


"My  guess . . .  is  that  we  will  see 
far  more  activity  in  the  state  courts 
around  conditions  of  confinement, 
particularly  at  the  jail  level,  than 
we  have  in  the  last  ten  years. " 


crowding  and  to  provide  additional 
space  to  incarcerate  more  violent 
offenders.  I  don't  think  that  posi- 
tion was  in  any  way  a  rejection  of 
the  concept  of  alternatives  to 
incarceration.  The  Task  Force  was 
justifiably  concerned,  however, 
that  many  serious  violent  offenders 
are  not  being  incarcerated  because 
in  the  minds  of  the  judges  there  is  a 
feeling  that  they  simply  couldn't 
put  any  more  human  beings  in 
already  overcrowded  jails  and 
prisons. 

I  feel  that  every  jurisdiction,  and  I 
am  specifically  now  speaking  of 
the  states,  has  a  right  to  determine 
its  public  policy  regarding  incar- 
ceration. I  also  feel  that  the  federal 


government  certainly  has  a  role  in 
providing  some  resources  to  do 
something  about  the  deplorable 
conditions  of  jails  and  prisons 
which  currently  exist,  as  well  as 
providing  resources  for  those  juris- 
dictions where  the  decision  has 
been  made  to  incarcerate  a  larger 
percentage  of  offenders.  I  think  it 
would  be  most  unfortunate  if, 
should  the  federal  government 
provide  some  subvention  for 
prison  construction,  it  were  con- 
strued as  in  any  way  opposing  the 
responsible  use  of  alternatives  to 
incarceration. 

One  thing  federal  judges  are 
very  concerned  about  is  the  con- 
tinual stream  of  prisoner  peti- 
tions in  the  federal  courts.  Many 
of  these  are  condition-of-confine- 
ment  cases.  Do  you  see  any 
remedies,  any  proposals,  to  curb 
the  volume  of  litigation  caused  by 
prisoners? 

There  is  no  question  that  there 
is  a  remedy — and  it  has  been 
demonstrated  in  a  number  of  dif- 
ferent jurisdictions — and  that  is 
the  use  of  a  good,  well  constructed 
and  well  managed  administrative 
grievance  procedure.  Effective 
grievance  procedures  are  currently 
being  used  in  the  U.S.  Bureau  of 
Prisons,  in  New  York,  South  Caro- 
lina, and  are  now  being  adopted  in 
Maryland  and  a  number  of  other 
states  and  local  jurisdictions.  A 
grievance  procedure  must  have 
certain  elements  in  order  for  it  to 
have  credibility  in  the  eyes  of 
inmates.  One  of  the  most  im- 
portant elements  is  inmate  and 
line  staff  participation  in  the 
process.  The  second  is  outside 
advisory  review.  Where  grievance 
procedures  have  contained  these 
elements,  the  number  of  petitions 
filed  in  the  federal  courts  has  been 
dramatically  reduced. 

Unfortunately,  most  of  the  griev- 
ance procedures  that  are  operating 
currently  have  little  or  no  credi- 
bility in  the  eyes  of  inmates.  There- 
fore, they  turn  to  the  federal  courts 
which     have     been     responsive, 
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nate  which  would  merge  the 
urt  of  Claims  and  the  Court  of 
stoms  and  Patent  Appeals  intoa 
lited  States  Court  of  Appeals  for 
i  Federal  Circuit.  In  hearings 
fore  the  House  Subcommittee 
Courts,  Civil  Liberties  and  the 
ministration  of  Justice,  Chief 
ige  Daniel  M.  Friedman  (Court 
"laims)  and  Chief  Judge  Howard 
Markey  (Court  of  Customs  and 
:ent  Appeals)  testified  in  favor  of 
proposal,  while  representa- 
js  of  the  American  Bar  Associa- 
i  spoke  in  opposition.  On  Sep- 
lber  10  the  House  Subcom- 
tee  sent  a  clean  version  of  the 
to  the  full  Judiciary  Committee. 
September  28,  the  Senate  Sub- 
nmittee  on  Courts  sent  a  clean 
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mpt,  and,  in  cases  where  there 
a  constitutional  issue,  have 
jn  action. 

/ho  sits  on  the  grievance 
rds? 

very  model,  if  it's  a  responsible 
structive  kind  of  model,  is  one 
ch  has  been  tailored  according 
the   particular  needs   of  that 
idiction    or   that    correctional 
em.  As  I've  indicated,  one  of 
elements  that  I  consider  to  be 
sssary  is  staff-inmate  partici- 
Dn.  Therefore,  on  the  first  level 
e  should  be  a  small  committee 
vo  or  three  inmates,  chosen  by 
ir  inmates,  and  two  or  three 
actional  officers  chosen  by  the 
n  or  the  association  of  correc- 
al  officers.  It  is  their  responsi- 
i  not  to  find  a  yes-no,  right- 
ig   kind   of  response  to  the 
'lem  but  to  find  a  solution  to 
:h  they  could  agree.  When  this 
irs  then,  for  the  first  time,  you 
that  correctional  officers  and 
ites  are  sitting  down  together 
1  to  find  an  agreeable  solution 
Droblem  with  which  they  have 
e  every  day,  instead  of  getting 
eeper-kept  kind  of  dichotomy 
works  always  in  conflict.   |lf| 


bill  to  the  full  Judiciary  Committee. 

Other  Matters.  On  July  2,  Sena- 
tor Howell  Heflin  introduced  a 
package  of  bills,  S.  1529  through 
S.  1532,  designed  to  modify  the 
federal  courts  system  and  improve 
the  administration  of  justice.  One 
of  these  bills  is  intended  to  ease 
the  workload  of  the  Supreme  Court 
by  establishing  a  National  Court  of 
Appeals  to  resolve  inter-circuit 
conflicts. 

Hearings  have  continued  on  the 
numerous  proposals  which  would 
eliminate  federal  court  jurisdiction 
in  controversial  areas  such  as 
abortion,  school  prayer,  and  bus- 
ing. One  anti-abortion  bill,  S.  158, 


cleared  the  Senate  Subcommittee 

on  Separation  of  Powers  in  July. 

Other  measures  are  set  for  further 

hearings  this  fall. 
Finally,    The    Senate    Judiciary 

Committee  on  July  21  approved 
the  State  Justice  Institute  Act. 
Identical  to  a  measure  which 
passed  the  Senate  last  year,  the  bill 
would  create  a  non-profit  corpora- 
tion "to  provide  technical  and 
financial  assistance  to  further  de- 
velopment and  adoption  of  im- 
provements in  the  administration 
of  justice  in  state  and  local  courts 
throughout  the  country."  The 
measure  is  before  the  House  as 
H.R.  2407.  tiff 
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Last  July  the  Center  sponsored 
a  week-long  seminar  on  antitrust 
law  and  case  management.  Three 
days  of  the  seminar  featured  a 
series  of  lectures  on  antitrust  law 
by  Professor  Phillip  Areeda  of 
Harvard  Law  School.  In  connec- 
tion with  that  presentation,  Pro- 
fessor Areeda  prepared  a  mono- 

rgraph  on  "The  'Rule  of  Reason'  in 
Antitrust  Analysis:  General  Issues," 

Lwhich  was  provided  to  attendees. 
The  monograph  has  now  been 
reprinted  in  the  Center's  Educa- 
tion and  Training  Series  and  is 
available  for  general  distribution. 
The  44-page  monograph  traces 
the  evolution  of  various  standards 
for  antitrust  analysis  and  explains 
how,  in  Professor  Areeda's  view, 
the  dichotomy  between  "per  se 
unlawful"  and  "rule  of  reason" 
treatment  is  "usually  overstated 
and  can  confuse  the  unwary." 
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the  seminar  are  also  available  for 
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Media  Services  Unit.  Included  are 
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Justice,  Supreme  Court  of  the 

United  States,  Sept.  21 
Conrad  K.  Cyr,  U.S.  District  Judge, 

D.  ME,  Sept.  25 
John  C.  Coughenour,  U.S.  District 

Judge,  W.D.  WA,  Sept.  25 
Roger  J.  Miner,  U.S.  District  Judge, 
N.D.  NY,  Sept.  25 
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Joseph  M.  McLaughlin,  U.S.  Dis- 
trict Judge,  S.D.  NY,  Sept.  25 

John  E.  Sprizzo,  U.S.  District 
Judge,  S.D.  NY,  Sept.  25 

Henry  R.  Wilhoit,  Jr.,  U.S.  District 
Judge,  E.D.  KY,  Sept.  25 

APPOINTMENTS 

Sandra  D.  O'Connor,  Associate 
Justice,  Supreme  Court  of  the 
United  States,  Sept.  25 

D.  Brook  Bartlett,  U.S.  District 
Judge,  W.D.  MO,  Oct.  1 

Joseph  E.  Stevens,  Jr.,  U.S.  District 
Judge,  E.D.  &  W.D.  MO,  Oct.  1 

John  R.  Gibson,  U.S.  District 
Judge,  W.D.  MO,  Oct.  2 


CLERK  VACANCY  IN 

SOUTHERN  DISTRICT  OF 

INDIANA 

Position:  Clerk  of  the  U.S.  District  Court  for  the 
Southern  District  of  Indiana.  A  high  level 
management  position,  the  clerk  is  responsible 
for  managing  the  administrative  activities  of  the 
clerk's  office  and  overseeing  the  performance  of 
the  statutory  duties  of  that  office.  Salary  up  to 
$50,112.50. 

Qualifications:  Minimum  of  ten  years  of  ad- 
ministrative or  appropriate  professional  experi- 
ence in  public  service  or  business  which  pro- 
vided a  thorough  understanding  of  the  organi- 
zational, procedural,  and  human  relations 
aspects  in  managing  an  organization.  Some 
educational  equivalents  may  be  substituted. 
Personal  characteristics  such  as  unquestioned 
integrity,  leadership  ability,  and  the  ability  to 
supervise  and  to  understand  and  apply  manage- 
ment knowledge  and  techniques  must  be 
demonstrated. 

To  Apply:  Direct  application  by  November  15, 
1981  to  Chief  Judge  William  E.  Steckler,  U.S. 
District  Court,  204  U.S.  Courthouse,  46  East 
Ohio,  Indianapolis,  IN  46204 
Equal  Opportunity  Employer 


ELEVATION 

John  L  Smith,  Jr.,  Chief  Judge, 
D.  DC,  Sept.  18 

DEATHS 

William  W.  Knox,  U.S.  District 
Judge,  W.D.  PA,  Aug.  30 

Axel  J.  Beck,  U.S.  District  Judge, 
D.  SD,  Sept.  2 

caendar 

Oct.  1  9-20  Workshop  for  Judges 
of  the  Seventh  Circuit 

Oct.  20  In-Court  Seminar  on 
Group  Dynamics 

Oct.  21  In-Court  Probation  Staff 
Training 

Oct.  21-22  In-Court  Seminar  on 
Crisis  Intervention 

Oct.  26-28  First  Circuit  Judicial 
Conference 

Oct.  29-31  Advanced  Seminar 
for  Full-Time  Magistrates 

Nov.  12-13  Sentencing  Institute 
for  the  Second  Circuit 

Nov.  1 6-1  8  Workshop  for  Circuit 
Court  and  Special  Court  Clerks 

Nov.  18-20  Seminar  for  Bank- 
ruptcy Judges 

Nov.  18-21  Seminar  for  Devel- 
oping Evidence  in  the  Defense 
of  Criminal  Cases 
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INTERVIEW  WITH  SENATE  JUDICIARY 

COMMITTEE  CHAIRMAN 

STROM  THURMOND 

Strom  Thurmond  of  South  Caro- 
a  was  first  elected  to  the  Senate 
a  Democrat  in  1954.  He 
'itched  to  the  Republican  party 
1964,  and  became  Chairman  of 
?  Senate  Judiciary  Committee 
the  beginning  of  this  Session  of 
ngress. 

Admitted  to  the  South  Carolina 
r  in    1930,   he  has  previously 
n/ed  as   city  attorney,    county 
orney,     state    senator,     circuit 
ige,    and    Governor   of  South 
roli n a  from   1947  to   1951.   In 
48  he  was  the  States  Rights 
mocratic  candidate  for  Presi- 
nt,  and  he  received  39  electoral 
>es,  carrying  four  states. 
In     the     following     interview, 
nator  Thurmond  expresses  his 
ws  on  such  subjects  as  crime, 
?  exclusionary  rule,  bail  reform, 
d  states'  rights. 

Despite  clear  philosophical 
ferences,  your  working  rela- 
nship  with  the  Democratic 
tmbers  of  the  Senate  Judiciary 
mmittee  has  been  described  in 
>  past  as  very  good.  Has  this 
od  working  relationship  con- 
ued  with  the  change  of  leader- 
ip  in  the  Committee? 
Yes,  I  try  to  be  fair  to  all  sides. 
What  do  you  regard  as  the 
>st  important  item  on  the  Judi- 
iry  Committee's  current  legis- 
ive  agenda? 

5.    1630— the    Criminal    Code 
form  Act  of  1981. 

See  THURMOND,  p.  5 


CENTER  TO  SUPPORT  60 

TO  80  FEDERAL  JUDGES 

AT  1982  HARVARD 

SUMMER  PROGRAM 

At  its  October  19  meeting,  the 
Board  of  the  Federal  Judicial 
Center  voted  to  meet  the  travel  and 
subsistence  expenses  of  federal 
circuit  and  district  judges  selected 
to  attend  Harvard  Law  School's 
Summer  Program  of  Instruction  for 
Lawyers,  July  19-31,  1982,  in 
Cambridge,  Massachusetts.  Pro- 
fessor Louis  Loss,  Director  of  the 
Harvard  Program,  has  indicated 
that  Harvard  will  waive  the  tuition 
for  federal  judges.  Because  the 
Center  will  not  present  a  national 
seminar  in  the  summer  of  1982, 

See  HARVARD,  p.  3 


Measuring  the  Impact  of  innovations 

CONTROLLED  EXPERIMENTATION  IN  THE  LAW 
ANALYZED  IN  NEW  FJC  REPORT 


The  Federal  Judicial  Center  has 
recently  published  Experimenta- 
tion in  the  Law,  a  report  by  the 
Center's  Advisory  Committee  on 
Experimentation  in  the  Law.  The 
Committee,  chaired  by  Chief 
Judge  Edward  D.  Re  of  the  Court  of 
International  Trade,  includes  fed- 
eral judges,  practitioners,  and 
members  of  the  academic  com- 
munity (see  photograph).  The 
report  is  being  provided  to  key 
personnel  within  the  federal  judi- 
ciary and  is  also  for  sale  from  the 
Government  Printing  Office  (GPO 
stock  #  027-000-01 1 48-9,  $4.25, 
softcover). 

The  Chief  Justice,  as  Chairman 


of  the  Center's  Board,  appointed 
the  Committee  early  in  1978,  and 
asked  it  to  address  the  ethical 
issues  that  judges  and  admin- 
istrators face  when  they  wish  to 
institute  a  new  program  or  pro- 
cedure but  realize,  as  is  often  the 
case,  that  they  cannot  be  certain 
that  the  innovation  will  achieve  its 
goals,  and  at  what  cost.  The  con- 
trolled experiment  is  perhaps  the 
most  reliable  means  of  deter- 
mining whether  changes  may 
legitimately  be  attributed  to  an 
innovation.  Such  determination  is 
important  in  avoiding  the  serious 

See  EXPERIMENTATION,  p.  9 
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Noteworthy 

Chief  Judge  Robert  F.  Peckham 
(N.D.  CA)  has  reported  highly 
successful  results  from  the  use  of 
teleconferences,  with  both  clients 
and  the  court  realizing  great 
savings  in  time  and  money. 

His  experiments  with  this  tech- 
nique began  in  1979  with  nondis- 
positive  motion  hearings  and 
status  conferences  conducted  via 
telephone  rather  than  calling  for 
personal  appearances  by  counsel 
in  open  court. 

After  two  and  a  half  years  of 
experimentation,  Chief  Judge 
Peckham  reports  that  Clerk  of 
Court  William  L  Whittaker  has 
given  him  some  impressive  figures 
that  suggest  to  him  that  "if  this 
simple  technique  were  to  be 
widely  utilized  throughout  the 
judiciary  the  savings  to  litigants 
would  be  many  millions  of  dollars 
every  year." 

To  cite  specifics:  During  1980 
Chief  Judge  Peckham  held  122 
telephone  conference  call  hear- 
ings in  86  cases,  with  241  attor- 
neys participating,  47  from  outside 
the  Bay  Area.  Computing  costs  by 
adding  coach  airfares,  other  travel 
expenses  allowed  federal  em- 
ployees, fees  allowable  under  the 
Criminal  Justice  Act  (obviously 
very  conservative  figures  com- 
pared with  private  practice  fees), 
and  estimated  travel  time  for  both 
local  and  out-of-town  counsel,  the 
demonstrated  savings  to  clients 
came  to  a  total  of  $28,500. 

Costs    involved    in    teleconfer- 
encing are  minimal,  computed  at 

lelhird  Branch 
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CENTER  EXPERIMENTS  WITH  SATELLITE 
VIDEOTELECONFERENCING 


On  September  15,  the  Federal 
Judicial  Center  conducted  a  third 
videoteleconference,  which  brings 
seminars  to  participants  in  their 
home  cities,  avoiding  the  need  for 
costly  travel  to  a  central  seminar 
site.  Faculty  members  appeared 
for  the  three-hour  program  before 


Dallas,  Atlanta,   Kansas   City,   and 
Philadelphia. 

Faculty  for  the  teleconference, 
which  addressed  current  legisla- 
tion, administration,  and  othersub- 
jects  in  the  field  of  pretrial  services, 
were  members  of  the  Pretrial  Ser- 
vices Branch  of  the  Administrative 


Daniel  Ryan  of  the  Pretrial  Services  Branch  of  the  Administrative  Office,  goes  before  the  cameras  as  part  of  a 
recent  videoteleconference  on  pretrial  services  conducted  among  participants  in  eight  cittes  across  the 
country. 


cameras  and  a  small  audience  at  the 
WETA  Public  Broadcasting  System 
studio  in  Arlington,  Virginia.  From 
there,  their  presentations  were  tele- 
cast by  satellite  to  participants  in 
PBS  studios  in  eight  cities:  New 
York,  Los  Angeles,  Chicago,  Detroit, 


$531.31  for  the  Northern  District 
of  California  in  1  980.  This  figure 
mainly  reflects  charges  for  a  leased 
portable  telephone  and  expanded 
use  of  the  FTS  lines. 
***** 

In  the  first  half  of  1981  the 
prison  population  in  the  United 
States  grew  by  more  than  20,000, 
an  annual  rate  of  1 3  percent.  This  is 
a  greater  increase  than  in  the 
whole  year  of  1980.  A  Bureau  of 
Justice  Statistics  report  shows  that 
there  were  349,118  offenders  in- 
carcerated in  federal  and  state 
prisons  on  June  30,  1981.  If  this 
upward  trend  continues,  the  report 
states,  the  rate  of  prison  popula- 

See  NOTEWORTHY,  p.  8 


Office's  Probation  Division.  Partici- 
pants used  FTS  telephone  lines  to 
question  the  faculty  on  various  is- 
sues raised  in  their  presentations. 
The  Center  is  exploring  telecon- 
ferencing as  a  cost-saving  alterna- 
tive  to    its   regular  seminars.    For 
example,   had   the   Center  held  a 
similar  one-day  seminar  in  Cincin- 
nati for  the  same  participants  from 
the  same  cities,  it  would  have  cost 
approximately     three     times     the 
amount  expended  for  the  video- 
teleconference.      That      increased 
amount  does  not  include  hidden 
costs  such  as  clerical  time  to  ar- 
range travel  and  lodging,  nor  partici- 
pants' time  while  in  transit.  Program 
costs  were  also  reduced  through 
use  of  the  FTS  telephone  network, 
made  possible  by  special  authoriza- 
tion from  GSA  telecommunications 
network  officials.  Use  of  the  com- 
mercial networks  would  have  cost 
up  to  ten  times  the  amount  that  GS£ 
charged. 

The  Center  is  planning  additional 
videoteleconferences  to  explore 
their  value  in  cost  savings.  ilfl 
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such  as  its  1 981  antitrust  seminar, 
the  Center  hopes  to  accommodate 
a  substantially  larger  number  of 
judges  at  Harvard  than  it  has  done 
previously. 

Application  Procedures.  To  ap- 
ply for  Center  support  for  the 
Harvard  Program,  judges  should 
write  as  soon  as  is  convenient  to 
Kenneth  C.  Crawford,  the  Center's 
Director  of  Continuing  Education 
and  Training.  In  any  event,  letters 
should  be  received  by  January  22, 
1 982.  Judges  who  received  Center 
support  to  attend  the  Harvard 
Summer  Program  in  1979  and 
1980  will  not  be  eligible  for  such 
support  in  1  982. 

Other  Summer  Programs.  The 
Board  also  decided  to  encourage 
similar  cooperative  programs  for 
federal  judges  with  other  law 
schools  in  other  parts  of  the  coun- 
try. The  Third  Branch  will  carry 
details  on  such  programs  that  may 
develop  for  1 983.  Finally,  as  noted, 
in  light  of  budgetary  constraints 
and  logistical  considerations,  the 
Board  voted  not  to  present  in  1 982 
a  single  subject,  national  seminar 
such  as  the  1981  antitrust  seminar 
that  the  Center  sponsored  on  the 
campus  of  the  University  of 
Michigan  Law  School. 

Harvard  Program  Curriculum. 
The  1982  session  will  mark  Har- 
vard's fourteenth  Summer  Pro- 
gram. It  consists  of  more  than  40 
one-week  and  two-week  courses 
(five  hours  per  day,  six  days  a 
week).  Courses  are  offered  by  over 
30  members  of  the  Harvard  Law 
School  faculty  and  include  such 
topics  as  Antitrust  Law,  Banking 
Regulation,  Constitutional  Law, 
Federal  Jurisdiction,  Negotiation, 
Securities  Regulation,  and  Tax  Law. 
There  will  also  be  several  afternoon 
colloquia  on  law-related  subjects. 

The  Center  has  arranged  with 
Harvard  that  if  federal  judges  enroll 
in  sufficient  numbers  in  particular 
subject  matter  areas,  the  Center 
will  present  separate  instructional 
modules  relating  to  problems  of 
trial  and  management  of  cases  in 
those  areas,  jlfi 


The  United  States  Court  of  Appeals  for  the  Eleventh  Circuit  was  created  out  of  the  90-year  old 
Fifth  Circuit  on  October  1  and  2,  as  its  Chief  Judge  John  G.  Godbold  (left),  formerly  Chief  Judge  of 
the  Fifth  Circuit,  passes  the  gavel  to  Chief  Judge  Charles  Clark  of  the  newly  aligned  Fifth. 

The  Eleventh  Circuit,  headquartered  in  Atlanta,  will  hear  appeals  arising  from  Alabama,  Georgia 
and  Florida.  It  is  composed  of  12  active  and  six  senior  judges. 

The  Fifth  Circuit,  still  based  on  New  Orleans,  now  embraces  the  states  of  Louisiana, 
Mississippi,  Texas  and  the  Canal  Zone,  and  it  retains  14  active  judgeships  and  currently  has  five 
senior  judges. 

Among  others  speaking  at  ceremonies  in  both  New  Orleans  and  Atlanta  were  Justice  Lewis 
Powell,  Solicitor  General  Rex  E.  Lee,  and  former  Attorney  General  and  Judge  of  the  Fifth  Circuit, 

Griffin    Bell.  Photo  by  Burt  Steel.  New  Orleans  Times-Picayune 


STAFF  PAPERS  AVAILABLE 

ON  SENTENCING  COUNCILS 

AND  JURY  SELECTION 

The  Center  has  recently  pub- 
lished two  short  staff  papers,  The 
Q  Effects  of  Sentencing  Councils  on 
Sentencing  Disparity  and  A  Com- 
parative Study  of  Jury  Selection 
Systems. 

To  determine  whether  sen- 
tencing councils  have  had  the 
anticipated  effect  of  reducing  un- 
warranted variation  in  criminal 
sentences,  the  Federal  Judicial 
Center  undertook  a  project  to 
measure  the  effects  of  sentencing 
councils  on  sentencing  disparity 
in  the  federal  courts.  The  Effects  of 
Sentencing  Councils  on  Sen- 
tencing Disparity  summarizes  the 
background,  design,  and  outcome 
of  that  research  project. 

A  Comparative  Study  of  Jury 
Selection  Systems  compares  four 
systems  of  juror  selection:  the  one 
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currently  in  use  by  the  district 
courts  and  three  alternative 
systems.  The  two  variables  that 
define  these  systems  are  one-step 
versus  two-step  delivery  of  the 
summons  and  qualification  ques- 
tionnarie  and  first-class  versus 
certified  mail  for  service  of  the 
summons.  Based  on  an  empirical 
analysis  of  the  clerical  efficiency  of 
the  four  systems  in  eight  district 
courts,  the  author  recommends 
that  the  courts  be  allowed  to  use  a 
one-step  procedure  for  qualifica- 
tion and  summoning  and  first- 
class  mail  for  service  of  the 
summons. 

Copies  of  these  staff  papers  are 
available  from  the  Center's  Infor- 
mation Service,  1520  H  Street, 
N.W.  Washington,  D.C.  20005; 
(202)  633-6365  (also  FTS).  En- 
closing a  self-addressed  gummed 
label,  which  need  not  be  franked, 
will  expedite  shipment.  ^ 


\7 


.'!-.  ,i 


CIRCUIT  ROUNDUP: 

THE  1981  CIRCUIT 

JUDICIAL  CONFERENCES 

This  year's  round  of  judicial  con- 
ferences is  complete  and,  by  all 
reports,  all  of  the  conferences  were 
very  successful.  The  conferences 
are  convened  each  year  pursuant 
to  28  U.S.C.  §333  "forthe  purpose 
of  considering  the  business  of  the 
courts  and  advising  means  of 
improving  the  administration  of 
justice  within  such  circuit." 

This  year,  the  diversity  of 
subjects  treated  by  the  various 
circuits  was  as  broad  as  the  geo- 
graphical areas  they  represented. 
Apart  from  the  traditional  "state  of 
the  circuit"  address  given  by  the 
chief  judge  in  most  circuits,  there 
were  few  common  subjects. 

However,  several  conferences 
(7th,  8th,  and  10th)  were  con- 
cerned with  the  proposals  in  Con- 
gress to  limit  the  jurisdiction  of  the 
federal  courts.  A  number  of  other 
circuits  (4th,  5th,  9th,  and  10th) 
presented  programs  on  the  new 
Bankruptcy  Act  or  other  bankruptcy 
issues.  Two  circuits  (5th  and  9th) 
presented  programs  on  the  func- 
tion of  the  magistrate.  Four  circuits 
(4th,  6th,  7th  and  8th)  reviewed 
recent  Supreme  Court  decisions. 
Various  aspects  of  the  relationship 
between  the  press  and  bench  were 
discussed  in  the  First,  Third  and 
District  of  Columbia  Circuits. 

The  guest  speakers  at  the  con- 
ferences included  some  of  the 
most  prominent  scholars  and  prac- 
titioners in  the  country.  Not  sur- 
prisingly, Harvard  professor  Arthur 
Miller  was  the  most  active  speaker, 
appearing  at  four  circuit  con- 
ferences. He  spoke  on  several 
aspects  of  civil  case  management 
and  the  Federal  Rules  of  Civil  Pro- 
cedure in  the  First,  Third,  Sixth  and 
Ninth.  Professor  Miller's  colleague, 
Charles  Alan  Wright,  gave  a  review 
of  Supreme  Court  decisions  at  the 
Fourth  and  a  talk  on  the  "Trials  of 
Litigation"  in  the  Fifth. 

Former  United  States  Circuit 
Judge  and  Solicitor  General  Wade 
H.  McCree  gave  the  Supreme  Court 
review    at    the    Sixth,    discussed 


opinion  writing  in  the  Third,  and 
appeared  at  the  Second  to  discuss 
improving  the  work  of  the  courts 
with,  among  others,  former  As- 
sistant Attorney  General  Maurice 
Rosenberg  and  Dean  Paul  Carring- 
ton  of  Duke.  Former  Solicitor 
General  Robert  H.  Bork,  now  in 
private  practice,  appeared  at  the 
Seventh  Circuit  to  discuss  the  pro- 
posed limitations  of  federal  juris- 
diction. Former  Circuit  Judge  and 
Attorney  General  Griffin  Bell  spoke 
at  the  Fifth  on  alternate  dispute 
resolution. 

Other  speakers  included  Sena- 
tor Paul  Laxalt  of  Nevada  (9th)  and 
Congressman  Harold  L  Volkmerof 
Missouri  (8th),  Supreme  Court 
Justices,  law  school  professors, 
private  practitioners  and  judges 
from  other  circuits. 

Other  subjects  of  interest  that 
were  taken  up  at  the  conferences 
ranged  from  judicial  discipline  to 
civil  rights  actions  to  observations 
about  present-day  China. 

DISTRICT  COURTS  CUT 

SERVICE  OF  PRIVATE 

PROCESS 

In  1980,  the  Carter  Administra- 
tion proposed  that  the  United 
States  Marshals  Service  eliminate 
the  service  of  private  process,  and 
in  anticipation  of  acceptance  of 
that  proposal,  no  monies  or  man- 
power were  allocated  for  that  pur- 
pose. Congress  did  not  enact  the 
necessary  legislation,  however, 
and  the  USMS  retained  responsi- 
bility for  the  service  of  over 
500,000  pieces  of  private  process 
in  FY  1981.  Reimbursements  for 
the  service  of  private  process 
amounted  to  only  1  6  percent  of  the 
costs  incurred  in  administering  the 
function. 

Realizing  the  fiscal  and  man- 
power hardship  confronting  the 
Marshals  Service,  several  District 
Courts  have  recently  issued  court 
orders  relieving  the  Marshals  Ser- 
vice of  responsibility  forthe  service 
of  private  process,  except  under 
certain  exigent  circumstances.  To 
date,  the  following  25  districts 
have  issued  such  orders,  and  addi- 


CIRCUIT  JUDICIAL 

COUNCILS 

RESTRUCTURED 

The  Judicial  Councils  Reform 
and  Judicial  Conduct  and  Disability 
Act  of  1980  (P.L  96-458),  sets 
forth  not  only  that  the  councils 
must  be  restructured,  but  outlines 
in  specific  terms  how  they  shall  be 
constituted.  The  Act,  passed  into 
law  October  15,  1980,  became 
effective  October  1,  1981. 

As  specified  in  the  Act,  the 
councils  shall  consist  of: 

•  The  chief  judge  of  the  circuit 

•  The  number  of  circuit  judges 
fixed  by  majority  vote  of  all  such 
judges  in  regular  active  service 

•  District  judges  of  the  circuit, 
fixed  by  majority  vote  of  all  circuit 
judges  in  regular  active  service; 
except  that,  if  the  number  of  circuit 
judges  on  the  council  is  less  than 
six,  the  number  of  district  judges 
shall  be  no  less  than  two;  and,  if  the 
number  of  circuit  judges  is  six  or 
more,  the  number  of  district  judges 
shall  be  no  less  than  three.  All 
district  judges  so  designated  must 
also  be  in  regular  active  service. 

•  Members  of  the  council  shall 
serve  for  terms  established  by  ma- 
jority vote  of  all  circuit  judges  in 
regular  active  service. 

•  No  more  than  one  district 
judge  from  any  one  district  shall 

See  COUNCILS,  p.  7 

tional  District  Courts  are  expected 
to  follow  suit:  Arizona;  Eastern  and 
Western  Arkansas  (the  Eastern 
District  is  also  precluded  from 
serving  government  civil  process); 
Northern,  Eastern  and  Central  Cali- 
fornia; Northern  Florida;  Eastern, 
Middle  and  Western  Louisiana; 
Eastern  and  Western  Michigan; 
Nevada;  New  Jersey;  New  Mexico; 
Southern  New  York;  North  Dakota; 
Oregon;  South  Dakota;  Northern, 
Eastern  and  Southern  Texas; 
Vermont;  and  Eastern  and  Western 
Washington. 

Reprinted  from  the  September/ 
October  issue  of  The  Pentacle 
through  the  courtesy  of  the  United 
States  Marshals  Service. 


THURMOND  from  p.  1 

What  are  some  of  the  major 
changes  in  federal  criminal  law 
you  would  like  to  see  emerge 
from  this  session  of  Congress? 

As  indicated  in  my  answer  to 
your  previous  question,  I  believe 
the  first  order  of  business  is  to 
modernize  and  reform  the  total 
federal  criminal  code. 

Any  solution  to  our  crime  prob- 
lem must  place  a  heavy  reliance 
upon  the  deterrence  of  criminal 
activity.  But  to  deter,  criminal  laws 
and  the  criminal  justice  process 
must  be — and  must  be  publicly 
perceived  to  be — sensible,  cer- 
tain, effective  and  impartial.  The 
laws  themselves  must  be  re- 
formed and  organized  in  a  more 
concise  manner  before  any  major 
improvements  can  be  made  in  the 
effectiveness  of  the  criminal 
justice  system. 

Specifically,  I  think  we  need  to 
bring  about  major  reform  in  the 
following  areas:  bail,  sentencing, 
international  extradition,  and  pro- 
visions governing  federal  habeas 
corpus  review  of  state  criminal 
convictions.  Also,  I  would  like  to 
see  the  abolition  of  the  exclu- 
sionary rule  coupled  with  an  alter- 
nate civil  remedy  for  unlawful 
police  conduct. 

What  changes  in  particular  do 
you  favor  in  the  area  of  bail  reform 
legislation? 

Bail  reform  should  include  pro- 
visions to  permit  the  trial  judge  to 
take  into  account  danger  to  the 
community  in  determining  whether 
to  release  a  person  before  trial, 
and — if  release  is  permitted — in 
determining  the  conditions  of 
release.  This  is  a  fundamental  and 
important  change. 

Other  things  can  be  done  to  deal 
with  those  persons  who  continue 
to  commit  crimes  while  on  release. 
For  example,  the  sentence  for 
crimes  committed  while  on  pre- 
trial release  should  run  consecu- 
tive to  any  sentence  for  the 
original  crime. 

Also,  procedures  should  be  pro- 
vided for  summary  revocation  of 


pretrial  release  upon  the  commis- 
sion of  another  crime. 

Senator,  you  have  co-spon- 
sored legislation  which  would 
modify  the  application  of  the 
exclusionary  rule.  Your  bill  would 
replace  the  rule  with  a  tort 
remedy.  The  Attorney  General's 
Task  Force  on  Violent  Crime 
recommended  adoption  of  legis- 
lation which  would  create  an 
exception  to  the  rule  if  an  officer 
acted  in  "reasonable  good  faith" 
in  securing  evidence.  Would  you 
consider  supporting  such  legis- 
lation? 

I  have  an  open  mind  on  how  to 
deal  with  the  exclusionary  rule. 

However,  my  current  view  is 
that  it  would  be  better  to  permit 
relevant  evidence  to  be  used  in  a 
criminal  trial  regardless  of  the 
actions  of  the  law  enforcement 
officer  in  obtaining  it.  Coupled 
with  that,  though,  I  think  we  need 
to  fashion  effective  civil  and 
administrative  alternatives  to 
deter  the  officer  from  engaging  in 
illegal  conduct. 

I  do  not  think  it  makes  sense  to 
free  the  guilty  person  in  order  to 
deter  the  investigative  officer.  On 
the  other  hand,  I  agree  with  the 
Attorney  General  that  evidence 
obtained  by  an  officer  acting  in 


reasonable  good  faith  that  his 
conduct  is  lawful  should  not  be 
excluded  as  evidence  in  a  criminal 
trial.  If  the  officer  believes  he  is 
acting  lawfully,  then  excluding  the 
evidence  will  not  serve  as  a  deter- 
rent to  unlawful  activity,  which  is 
the  rationale  the  courts  use  for  the 
exclusionary  rule.  You  cannot 
deter  reasonable  good  faith 
conduct. 

At  least  one  circuit  court  already 
has  ruled  to  that  effect,  and  I  hope 
others  will  follow  without  legis- 
lation. 

S.  653,  a  bill  you  introduced 
last  March,  would  amend  Sec- 
tions 2244  and  2254  of  Title  28  of 
the  United  States  Code  affecting 
habeas  corpus  procedures. 
Under  current  statutory  provi- 
sions, do  you  feel  that  the  federal 
courts  have  been  overly  active  in 
habeas  corpus  review  of  state 
criminal  convictions?  And  a  re- 
lated question,  is  this  legislation 
your  answer  to  statements  you 
have  made  that  federalism  too 
often  is  an  encroachment  on 
states'  rights? 

I  do  not  think  the  federal  courts 
should  be  interfering  with  state 
criminal  convictions  by  habeas  cor- 
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"To  deter  crime,   criminal  laws  and  the  criminal  justice  system  must  be — and  must  be 
perceived  to  be — sensible,  certain,  effective  and  impartial. " 


Reese  Transfers  to  CA- 1 1 

NEJELSKI  NAMED 

CIRCUIT  EXECUTIVE 

FOR  CA-3 

Paul  Nejelski  on  November  2 
took  office  as  the  Circuit  Executive 
for  the  Third  Circuit,  filling  a 
vacancy  created  by  the  death  of 
William  A.  (Pat)  Doyle  last  year. 
The  Third's  second  Circuit  Execu- 
tive, Mr.  Nejelski  has  been  staff 
director  of  the  ABA's  Action  Com- 
mission to  Reduce  Court  Costs  and 
Delay  since  its  inception  in  1979. 

Since  graduating  from  Yale  Col- 
lege (magna  cum  laude  1959)  and 


Yale  Law  School  (1962),  Mr. 
Nejelski  has  pursued  an  active  and 
varied  career  in  positions  ranging 
from  trial  attorney  to  court  admin- 
istrator. 

He  clerked  for  a  year  in  the 
Appellate  Division  of  the  New 
Jersey  Supreme  Court.  From  1 964- 
1  970  he  served  in  several  different 
capacities  in  the  U.S.  Department 
of  Justice,  including,  at  age  30, 
management  of  the  government's 
representation  in  all  immigration 
and  citizenship  litigation.  While  at 
the  Justice  Department  in  1969, 
he  also  earned  a  masters  degree  in 
public  administration  from 
American  University.  He  has  also 
worked  in  academia,  serving  as 
assistant  director  of  the  Center  for 
Criminal  Justice  at  Harvard  Law 
School  from  1970-71,  directing 
the  Institute  of  Judicial  Administra- 
tion at  New  York  University  Law 
School  from  1973-76,  and  teach- 
ing on  different  occasions  at  the 
University  of  Connecticut  and  Uni- 


THURMOND  from  p.  5 

pus  unless  the  issue  involves  a  con- 
stitutional matter  fundamental  to 
the  guilt  of  the  individual  involved.  I 
also  feel  that  some  time  limit  should 
be  placed  on  these  matters. 

I  introduced  S.  653— a  proposal 
submitted  by  the  National  Associa- 
tion of  Attorneys  General — to  use 
as  a  basis  for  hearings.  The  Attor- 
neys General  tell  me  there  is  a 
frustrating  problem  here  that 
needs  to  be  solved.  Attorney  Gen- 
eral Smith's  Task  Force  on  Violent 
Crime  agrees.  I  intend  to  examine 
the  matter  with  an  open  mind  in 
hearings. 

This  is  just  one  example  of  fed- 
eral encroachment  on  matters  that 
should  be  left  to  the  states.  There- 
fore, I  hope  we  can  provide  one 
answer  to  federal  encroachment, 
and  others  along  the  way. 

The  Judicial  Conference  of  the 


versity  of  Maryland  law  schools. 

Mr.  Nejelski  was  deputy  court 
administrator  for  the  state  of  Con- 
necticut from  1976-77,  and  from 
1  977-79  he  returned  to  the  Depart- 
ment of  Justice  as  Deputy  Assistant 
Attorney  General  in  the  Office  for 
Improvements  in  the  Administra- 
tion of  Justice.  There  he  had 
special  responsibility  for  proposals 
relating  to  civil  litigation  and  court 
reform,  as  well  as  administration  of 
the  Federal  Justice  Research 
Program. 

Mr.  Nejelski  has  written  exten- 
sively on  civil,  criminal  and  juvenile 
justice  as  well  as  a  variety  of 
subjects  related  to  judicial  admin- 
istration. He  co-authored  Where 
Do  Judges  Come  From?  (1976), 
describing  and  analyzing  the  1  973 
election  for  Chief  Judge  of  New 
York  state.  In  addition,  he  has 
authored  several  articles  on  the 
legal  and  ethical  problems  of  social 
science  research,  and  he  has 
edited  a  collection  of  essays  on 
Social  Research  in  Conflict  with 
Law  and  Ethics  (Ballinger,  1976). 

See  NEJELSKI  p.  9 


United  States  has  in  the  past 
taken  positions  on  several  bills 
before  the  Committee.  Do  you  feel 
the  views  of  the  federal  judiciary 
make  a  real  impact  on  members  of 
Congress?  Would  you  like  to  see 
the  Judicial  Conference  play  a 
greater  or  lesser  role  in  speaking 
out  on  pending  legislation? 

Yes,  the  views  of  the  Judicial 
Conference  have  a  real  impact  on 
members  of  Congress.  The  Con- 
ference should  continue  to  actively 
speak  out  on  pending  legislation  of 
concern  to  it. 

Do  you  have  any  special  mes- 
sage for  the  federal  judiciary? 

Yes.  I  would  like  to  see  them  get 
tougher  on  criminals.  They  are  too 
soft-hearted  on  criminals.  They 
should  think  more  about  the  victim 
and  the  community.  I  have  intro- 
duced a  dozen  bills  on  this  and  at 
least  a  half  dozen  others  I  have  co- 
sponsored,  jlli 


FEDERAL  PUBLIC 

DEFENDER,  W.D. 

WASHINGTON 

The  Federal  Defender  maintains  offices  in 
Seattle  and  Tacoma,  Washington,  with  a  full- 
time  staff  of  seven.  The  office  is  operated  under 
the  authority  of  1 8  U.S.C.  §3006A(h)(2)(A)  in  the 
District's  Criminal  Justice  Act  plan. 

Qualifications  must  include  5  years'  practice  of 
law  and  membership  in  the  Washington  State 
Bar  Association.  Salary  to  $46,350. 

Application  forms,  available  through  the  Clerk, 
will  be  received  until  December  18,  1981.  Mail 
to:  Bruce  Rifkin,  Clerk,  United  States  District 
Court,  United  States  Courthouse,  Seattle,  Wash- 
ington 98104. 

Equal  Opportunity  Employer. 


DISTRICT  COURT  IN 

VIRGIN  ISLANDS  SEEKING 

FEDERALPUBLIC  DEFENDER 

The  Federal  Public  Defender  maintains  offices 
in  St.  Thomas  and  St.  Croix,  Virgin  Islands,  with  a 
full-time  staff  including  three  attorneys,  two 
investigators,  and  two  secretaries. 

The  office  is  operated  under  the  authority  of 
18  U.S.C.  §3006A(h)(2)(A)  and  the  District's 
Criminal  Justice  Act  Plan. 

Candidates  for  the  position  of  Federal  Public 
Defender  should  have  five  years  of  trial  experi- 
ence, and  be  admitted  to  the  Bar  of  the  highest 
court  of  any  state  or  territory  or  federal  district 
court. 

Applications  should  be  directed  to:  Honorable 
Almeric  L.  Christian,  Chief  Judge,  United  States 
District  Court,  Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands  00801. 

Equal  Opportunity  Employer. 


VIDEOCASSETTES  OF 

SEMINARS  ON  1978 

BANKRUPTCY  ACT 

AVAILABLE 

Since  the  passage  of  the 
1978  Bankruptcy  Reform  Act, 
the  Federal  Judicial  Center  has 
sponsored  a  series  of  seminars 
to  familiarize  bankruptcy  judges 
with  the  Act's  provisions.  It  has 
been  suggested  that  video- 
cassettes  of  these  lectures, 
which  are  available  from  the 
Center,  may  also  be  useful  to 
federal  appellate  judges  called 
jpon  to  interpret  the  Act. 

For  a  list  of  the  cassettes  and 
:heir  subjects,  please  contact 
Robert  Tune,  Director  of  the 
Center's  Media  Services  Unit, 
1 520  H  Street,  N.W.,  Wash- 
ngton,  D.C.  20005. 


YCA  INSTITUTIONS 
DESIGNATED 

Pursuant  to  a  decision  by  the 
snth  Circuit  Court  of  Appeals  in 
fatts  v.  Hadden,  651  F.2d  1354 
Oth  Cir.  1981)  and  four  U.S. 
istrict  Court  decisions  (including 
e  lower  court  decision  in  Watts), 
e  Bureau  of  Prisons  has  desig- 
ned the  Bureau's  facilities  at 
lglewood,  Colorado  and  Morgan- 
wn,  West  Virginia  as  institutions 
at  will  house  only  offenders 
mtenced  underthe  Youth  Correc- 
ts Act  (YCA).  Previously,  YCA 
mates  had  been  placed  in  sepa- 
te  housing  units  at  institutions 
ound  the  country.  The  court  ded- 
ans noted  above  held  that  the 
"A  required  completely  separate 
stitutions  for  persons  sentenced 
ider  that  Act. 

Englewood  will  house  all  male 
*A  offenders  whose  release 
sidence  is  west  of  the  Missis- 
3pi  River.  Female  YCA  offenders 
II  go  to  Morgantown,  as  will 
inimum  security  males  from  east 
the  Mississippi.  If  the  number  of 
^A  inmates  requires  a  third  insti- 
tion,  Otisville,  New  York  will  also 
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COUNCILS  from  p.  4 

serve  simultaneously,  unless  at  least  one  district  judge  from  each  district 

within  the  circuit  is  already  serving  on  the  council. 

Listed  below  is  a  brief  outline  of  the  new  membership  of  the  councils 
and  how  they  are  designated. 

Circuit        Composition  of  Council*        Designation 

1  All  circuit  judges  and  One  district  judge  from  Massachusetts,  one  from  Puerto  Rico  and 

three  district  judges  one  to  be  rotated  among  the  other  three  districts  (Maine.  New 

Hampshire  and  Rhode  Island)  beginning  with  the  most  senior  in 
service. 


10 


11 


D.C. 


"All 


All  circuit  judges  and 
four  district  judges 


All  circuit  judges  and 
five  district  judges 


The  circuit  chief  judge, 
four  circuit  judges  and 
four  district  judges 


All  circuit  judges  and 
three  district  judges 


All  circuit  judges  and 
five  district  judges 


All  circuit  judges  and 
four  district  judges 


All  circuit  judges  and 
three  district  judges 


Five  circuit  judges  and 
four  district  judges 


Five  circuit  judges  and 
two  district  judges 


All  circuit  judges  and 
three  district  judges 


One  district  judge  from  the  Southern  District  of  New  York,  one  from 
the  Eastern  District  of  New  York,  one  to  alternate  between  the 
Western  and  Northern  Districts  of  New  York,  and  one  to  alternate 
between  the  districts  of  Vermont  and  Connecticut. 

One  district  judge  each  from  the  districts  of  Delaware,  New  Jersey, 
the  Eastern  District  of  Pennsylvania,  the  Middle  District  of 
Pennsylvania,  and  the  Western  District  of  Pennsylvania. 

One  circuit  judge  is  to  be  from  each  of  the  states  within  the  circuit 
(other  than  the  state  in  which  the  chief  judge  is  officially  stationed), 
the  first  judges  to  serve  being  those  with  the  greatest  seniority. 
Following  their  initial  terms  the  offices  shall  rotate  in  order  of 
seniority.  There  will  be  four  district  judges  (no  two  of  whom  shall  be 
from  the  same  district)  selected  or  designated  by  election  or 
otherwise  as  may  be  determined  by  a  majority  of  the  district  judges 
in  the  circuit. 

To  be  designated  by  the  district  judges  with  one  district  judge  from 
each  of  the  three  states  encompassed  within  the  circuit  (Texas, 
Louisiana,  Mississippi). 

Of  the  five  district  judges  serving,  four  of  them  shall  be  chief  judges, 
senior  in  date  of  commission,  who  have  not  previously  served  as  a 
member  of  the  council,  from  each  of  the  four  states  in  the  circuit 
(Michigan,  Ohio,  Kentucky  and  Tennessee).  The  other  district  judge 
is  to  be  chosen  by  the  District  Judges  Association  of  the  Circuit,  but 
this  judge  cannot  be  from  the  same  district  already  represented  by 
one  of  the  other  four. 

Of  the  four  district  judges,  one  shall  be  the  district  court 
representative  to  the  Judicial  Conference  of  the  United  States  and 
the  other  three  are  to  be  from  a  district  in  each  of  the  three  states  in 
the  Circuit  (Illinois,  Wisconsin  and  Indiana).  In  each  state  the  district 
court  representative  will  rotate  from  district  to  district,  and  will  be 
selected  by  the  district  judges  of  that  district. 

One  of  the  district  court  judges  shall  be  the  district  court  representa- 
tive to  the  Judicial  Conference  of  the  United  States.  The  other  two 
district  judges  are  to  be  selected  by  the  active  circuit  judges. 

The  circuit  judge  members  shall  be  (a)  one  circuit  judge  from  each  of 
the  three  administrative  units  serving  in  turn  on  the  basis  of  seniority, 
beginning  with  the  first  judge  junior  to  the  judge  most  senior 
presently  serving  on  the  Executive  Committee  of  the  court  from  the 
particular  administrative  unit;  and  (b)  one  of  the  three  judges 
representing  the  administrative  units  on  the  Executive  Committee 
serving  in  turn  on  the  basis  of  seniority;  and  the  Chief  Judge  of  the 
Circuit. 

The  district  judge  members  will  consist  of  two  members  of  the 
Conference  of  District  Court  Chief  Judges,  to  be  selected  in  order  of 
their  seniority  in  service  as  chief  judges;  the  Ninth  Circuit  district 
representative  to  the  Judicial  Conference  of  the  United  States;  and 
the  President  of  the  District  Judges  Association. 

The  circuit  judges  shall  be  the  Chief  Judge  of  the  Circuit,  the  active 
circuit  judge  most  junior  in  service,  the  active  circuit  judge  second 
senior  in  service,  the  active  circuit  judge  next  senior  to  the  circuit 
judge  most  junior  in  service,  and  the  active  circuit  judge  third  senior 
in  service.  The  two  district  judges  shall  be  the  active  district  judge 
senior  in  service  among  all  of  the  active  district  judges  of  the  circuit 
and  the  district  judge  most  junior  in  service  among  all  such  judges, 
who  have  not  previously  served  on  the  council. 

The  district  judge  membership  shall  be  on  a  geographical  basis,  with 
one  member  from  each  of  the  states  (Georgia,  Florida,  Alabama).  The 
district  judge  judicial  council  member  from  each  state  shall  be 
designated  by  the  chief  district  judge  in  that  state.  The  district  judge 
member  may  be,  but  is  not  required  to  be,  a  chief  district  judge. 


All  circuit  judges  and 
six  district  judges 

judges  signifies  all  those  in  regular,  active  service 


The  six  district  judges  are  to  be  designated  by  agreement  among  al 
the  active  district  court  judges  currently  in  service  on  this  Court. 
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MONOGRAPH  ON   "BLACK 

LUNG"  ACT'S  LEGAL 

ISSUES  AVAILABLE 

The  Center  has  recently  pub- 
lished "The  Black  Lung"  Act:  An 
Analysis  of  Legal  Issues  Raised 
Under  the  Benefit  Program  Cre- 
ated by  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969 
(as  Amended)."  This  Education 
and  Training  Series  monograph 
by  Professor  Ernest  Gellhom  of 
the  University  of  Virginia   Law 
School  analyzes  the  issues  that 
may   arise    on   judicial    review, 
medical  evidence  that  may  be 
presented,  "proof  of  total  dis- 
ability," and  various  causation 
issues.  Professor  Gellhom  also 
considers  the   act's  legislative 
history   and    possible   changes 
that  may  be  indicated  by  recent 
developments.  The  administra- 
tive     procedures      established 
under  the   legislation   are   also 
analyzed. 

To  receive  a  copy,  please  con- 
tact the  Center's  Information 
Service,  1520  H  Street,  N.W., 
Washington,  D.C.  20005-1081 
or  call  202/FTS  633-6365.  En- 
closure of  a  self-addressed 
gummed  label,  which  need  not 
be  franked,  will  expedite  ship- 
ment.   
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tion  growth  in  1981  will  exceed 
the  record  set  in  1975.  The  report 
also  shows  that  the  number  of 
female  inmates  rose  22  percent  by 
midyear  1981 . 

The  Bureau  of  Justice  Statistics 
has  also  announced  that  there 
were  more  people  on  death  row  at 
the  end  of  lastyearthan  at  any  time 
since  recordkeeping  began  in 
1930.  Last  year  187  defendants 
were  sentenced  to  death  in  the 
United  States  and  on  December 
30th,  30  states  were  holding  714 
prisoners  who  had  been  sentenced 
to  death.  Thirty-six  states  had  a 
death  penalty  law  at  the  end  of 
1980.  The  Bureau  noted  that  76 
percent  of  the  prisoners  on  death 
row  were  held  in  southern  states; 
1  92  of  the  total  were  held  in  Florida 
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The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  They  are 
listed  for  information  purposes, 
and  only  those  entries  appearing  in 
bold  are  available  from  the  Federal 
Judicial  Center. 

Congress  v.  The  Court.  Irving  R. 
Kaufman.  New  York  Times  Maga- 
zine, September  20,  1981. 

Courts  of  Appeals  in  the  Federal 
Judicial  System:  A  Study  of  the 
Second,  Fifth,  and  D.C.  Circuits.  J. 
Woodford  Howard,  Jr.  Princeton 
University  Press.  1981. 

The  Developing  Concept  of  an 
Administrative  Court.  Ronald 
Marquardt  and  Edward  M.  Wheat. 
33  Ad.  L  Rev.  301  (Summer  1 981 ). 

The  Economics  of  Justice. 
Richard  A.  Posner.  Harvard  Univer- 
sity Press.  1981. 

The    Ever  Widening    Scope   of 

and  Texas  alone.  It  also  was  noted 
that  90  percent  of  all  those 
executed  since  1930  were  black. 

*  *  *  *  * 

Bills   to   create   a   new  federal 
appeals  court  to  hear  both  patent 
cases    and    claims    against    the 
government     cleared     both     the 
House  and  Senate  Judiciary  Com- 
mittees last  month.  On  October  1 4, 
the    House   Committee   approved 
H.R.  4482  and  on  October  20  the 
Senate  Committee  cleared  S.  1  700; 
both  bills  would  merge  the  appel- 
late division  of  the  Court  of  Claims 
with   the   Court  of  Customs   and 
Patent  Appeals  to  create  a  new 
U.S.  Court  of  Appeals  for  the  Fed- 
eral Circuit.  The  court  would  have 
nationwide   appellate  jurisdiction 
of   Patent   and   Trademark   Office 
decisions  and  district  court  deci- 
sions   in    patent    and    trademark 
cases  as  well  as  of  cases  involving 
tort,    contract    and    other   claims 
against  the  United  States.  Addi- 
tionally, the  bills  would  replace  the 
current  trial  division  of  the  Court  of 
Claims  with  a  new  Article  I  tribunal, 


Fact  Review  in  Federal  Appellate 
Courts — IsThe  "Clearly  Erroneous" 
Rule  Being  Avoided?  John  S. 
Nangle.  59  Wash.  U.  L  Q.  409-429 
(1981). 

The  Expanding  Influence  of  the 
Federal  Magistrate.  Thomas  J. 
Piatt.  14  J.  Mar.  L  Rev.  465-489 
(Spring  1981). 

How  Courts  Govern  America. 
Richard  Neely.  Yale  University 
Press.  1981. 

Judicial  Independence  and  Ac- 
countability: The  Judicial  Councils 
Reform  and  Judicial  Conduct  and 
Disability  Act  of  1980.  Edward  D. 
Re.  8  N.  Ky.  L  Rev.  221  (1981). 

The  Speedy  Trial  Act  of  1 974 
Title  I — Time  Limits  and  Exclu- 
sions: Testimony  before  the 
House  Judiciary  Subcommittee 
on  Crime.  Kenneth  A.  Caruso. 
U.S.  Department  of  Justice. 
October  6,  1981. 

The  View  From  An  Inferior 
Court.  Carl  McGowan.  Speech 
before  the  California  State  Bar 
Association.  October  12,  1981. 

the  U.S.  Claims  Court.  The  new 
body  would  be  empowered  to  grant 
injunctive  and  declaratory  relief. 

***** 

The  Administrative  Office  has 
announced  that  Michael  Reming- 
ton has  joined  the  staff  of  its 
Legislative  Affairs  Office.  Mr.  Rem- 
ington is  thoroughly  familiar  with 
the  federal  judiciary,  having  served 
for  the  last  four  years  as  Counsel  to 
Congressman  Kastenmeier's  Sub- 
committee on  Courts,  Civil  Lib- 
erties and  the  Administration  of 
Justice    of   the    House    Judiciary 

Committee. 

***** 

Correction.  Last  month  it  was 
reported  that  the  D.C.  preventive 
detention  statute  which  forms  the 
basis  of  proposed  federal  bail  legis- 
lation was  held  constitutional  by 
the  federal  D.C.  Circuit  sitting  en 
banc.  In  fact,  that  statute  was 
upheld  by  the  Court  of  Appeals  of 
the  District  of  Columbia  sitting  en 
banc,  United  States  v.  Edwards, 
430  A.2d  1321  (1981).  m 
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be  designated  a  YCA  facility. 

The  target  date  for  implementa- 
tion of  the  separate  facilities  and 
for  the  transfer  of  current  YCA 
inmates  is  May  1,  1982.  Those 
minimum  security  YCA  offenders 
who  are  serving  sentences  as  of 
May  1  will  be  asked  to  state  a 
preference  as  to  whether  they  wish 
to  be  transferred  to  a  YCA  institu- 
tion or  whetherthey  wish  to  remain 
where  they  are.  The  sentencing 
court  will  also  be  consulted  before 
a  decision  is  made  to  transfer  those 
inmates.  flft 


INQUIRY  ON  FEDERAL 

RULEMAKING  PROCESS 

PUBLISHED 

The   Center  has   recently  pub- 
lished Federal  Rulemaking:  Prob- 
lems and  Possibilities,  by  Winifred 
R.  Brown.  This  report  builds  upon 
several  years  of  Center  inquiry  into 
the     federal      court      rulemaking 
Drocess,  an  inquiry  begun  at  the 
suggestion  of  Chief  Justice  Burger 
n  his  1979  State  of  the  Judiciary 
iddress.  At  that  time,  the  Chief 
Justice  briefly  reviewed  the  history 
)f  the  federal  rulemaking  process, 
loting  the  various  items  of  con- 
roversy  surrounding  it,  especially 
he  continued  involvement  of  the 
Supreme  Court.  He  said  that  "per- 
laps  the  time  has  now  come  to 
ake   another   look   at  the   entire 
ulemaking  process.  There  is  much 
o  be  said,  pro  and  con,  concerning 
he    present   involvement   of  the 
Supreme  Court  as  a  court,"  and  he 
hus  requested  the  Center  and  the 
udicial  Conference  "to  study  this 
>roblem   in   light  of  40  years  of 
xperience." 

In  light  of  that  request,  this 
sport  is  not  an  overall  assessment 
f  the  rulemaking  process.  Rather 

is  an  effort  to  identify  those  ,,. 
spects  of  the  process  that  have  Q 
een  subject  to  criticism  and  to 
Jview  the  proposals  advanced  to 
nprove  them.  These  areas  include, 
>  addition  to  the  role  of  the 
upreme  Court,  the  openness  and 
fficiency    of    the    process,    the 
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harm  or  waste  of  resources  that  can 
come     from     "reforms"     whose 
impact  is  never  carefully  assessed. 
Especially  when  human  subjects 
are  involved,  however,  the  differen- 
tial treatment  necessary  for  a  con- 
trolled experiment  presents  prob- 
lems of  fairness,  which  are  com- 
pounded in  legal  institutions  with 
their  promise  of  equal  protection. 
The  Committee's  report  analyzes 
various  factors   involved   in  such 
experiments,  including  disparity  of 
treatment,   privacy  and  confiden- 
tiality of  research  data,  problems  of 
necessary    deception    of    partici- 
pants, and  the  dilemma  faced  by 
those  who  feel  they  must  either 
adopt  a  program  without  resolving 
uncertainties      about      its      con- 


sequences, or  forgo  a  program  that 
might  have  improved  the  operation 
of  the  system. 

In  addition  to  the  standard 
distribution  to  federal  court  and 
law  school  (government  deposi- 
tory) libraries,  the  report  is  being 
sent  to  the  chief  judges  of  the 
federal  circuit  and  district  courts. 
Other  judges  and  United  States 
Magistrates  may  request  a  copy 
from  the  Center's  Information  Ser- 
vice. Copies  are  also  being  sent  to 
the  offices  of  the  circuit  executives, 
clerks  of  court,  and  chief  probation 
officers.  As  noted  above,  the  report 
is  also  for  sale  by  the  Government 
Printing  Office.  In  requesting  a 
copy,  please  reference  the  stock 
number  provided  above,    lift 
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Alexander  M ■  Capron.  AlvmJ  Bronstem,  Chief  Judge  Edward  D.  Ree  (Chairman,,  Dean  No  man  Redlich 
fef  Judge  Wj/fred  Femberg    and  Professor  Paul  A.  Freund;  back  row  (left  to  right).  ProTessor  Gerald 
Gunther  Jane  Frank-Harman  Jerome  J  Shestack,  Professor  June  Louin  Tapp,  Professor  AlasdatrMacTntye 
and  Judge  Joseph  T.  Sneed.  Missing  is  Judge  Abraham  D.  Sofaer.  rmacmiyre. 


degree  of  congressional  involve- 
ment, the  availability  of  informa- 
tion on  how  and  why  specific  rules 
are  proposed,  and  the  opportunity 
for  public  participation  in  the  rule- 
making process. 

Copies  of  the  report  are  available 
from  the  Center's  Information  Ser- 
vices Office,  1  520  H  Street,  N.W., 
Washington,  D.C.  20005-1081- 
202/FTS  633-6365.  Enclosure  of  a 
gummed,  self-addressed  label 
(which  need  not  be  franked)  will 
expedite  shipment,  lift 
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Thomas  H.  Reese,  the  Circuit 
Executive  in  the  Fifth  Circuit  since 
1 972,  is  now  the  Circuit  Executive 
for  the  newly  created  Eleventh 
Circuit  with  headquarters  in 
Atlanta,  Georgia. 

The  vacancy  in  the  Fifth,  caused 
by  this  transfer,  was  filled  by  C. 
Raymond  Judice;  however,  health 
reasons  compelled  Mr.  Judice  to 
return  to  Texas,  leaving  this  posi- 
tion vacant.  Lydia  G.  Comberrel  is 
acting  Circuit  Executive  in  the  Fifth,  lift 
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NOMINATIONS 

Richard  J.  Cardamone,  U.S.  Circuit 

Judge,  CA-2,  Oct.  1 
Robert    D.    Potter,    U.S.    District 

Judge,  W.D.  NC,  Oct.  1 
Emmett  R.  Cox,  U.S.  District  Judge, 

S.D.  AL,  Oct.  14 
Cynthia     H.     Hall,     U.S.     District 

Judge,  CD.  CA,  Oct.  14 
Clarence   A.    Beam,    U.S.    District 

Judge,  D.  NE,  Oct.  14 
Jesse    E.    Eschbach,    U.S.   Circuit 

Judge,  CA-7,  Oct.  20 
John  B.  Jones,  U.S.  District  Court, 

D.  SD,  Oct.  20 
James  C.   Cacheris,   U.S.   District 

Judge,  E.D.  VA,  Oct.  20 
Richard    A.    Posner,    U.S.    Circuit 

Judge,  CA-7,  Oct.  27 

CONFIRMATIONS 

H.   Franklin  Waters,   U.S.   District 

Judge,  W.D.  AR,  Oct.  21 
William  L  Garwood,  U.S.  Circuit 

Judge,  CA-5,  Oct.  21 
Hayden  W.  Head,  Jr.,  U.S.  District 

Judge,  S.D.  TX,  Oct.  21 
James    R.    Nowlin,    U.S.    District 

Judge,  W.D.  TX,  Oct.  21 

APPOINTMENTS 

Roger  J.  Miner,  U.S.  District  Judge, 
N.D.  NY,  Sept.  28 
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John  C.  Coughenour,  U.S.  District 
Judge,  W.D.  WA,  Sept.  28 

Robert  F.   Chapman,   U.S.  Circuit 
Judge,  CA-4,  Oct.  2 

Conrad  K.  Cyr,  U.S.  District  Judge, 
D.  ME,  Oct.2 

Henry  R.  Wilhoit,  Jr.,  U.S.  District 
Judge,  E.D.  KY,  Oct.  23 

Hayden  W.  Head,  Jr.,  U.S.  District 
Judge,  S.D.  TX,  Oct.  27 

Joseph  M.  McLaughlin,  U.S.  Dis- 
trict Judge,  E.D.  NY,  Oct.  30 

H.   Franklin  Waters,  U.S.   District 
Judge,  W.D.  AR,  Oct.  31 


CA-9  SEEKING  DIRECTOR, 

OFFICE  OF  STAFF 

ATTORNEYS 

Position:  Director  of  the  Office  of  Staff  Attorneys 
in  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  to  be  filled  in  Summer  1982.  The 
Director  recruits,  trains  and  supervises  the  work 
of  the  Court's  30  attorney  legal  staff  (including 
law  clerks),  acts  as  counsel  to  the  court  on  a 
variety  of  legal  and  administrative  matters,  and 
participates  in  the  planning,  implementation  and 
evaluation  of  court  administration  programs. 
Qualifications:  Five  or  more  years  of  progressive 
legal    or  administrative   responsibility   and  fa- 
miliarity with  the  federal  appellate  process.  Law 
degree   and   bar  admission   required.   Clinical 
teaching  or  litigation  experience  desirable.  Law 
Professors  on  leave  preferred. 
Terms:  The  appointment  is  for  a  limited  term  of 
two  to  three  years.  Starting  salary  up  to  $46,685, 
depending  on  experience. 
To  Apply:  Send  resume,  references  and  brief 
analytical  writing  sample  to  Chief  Judge  James 
R.  Browning,  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit,  P.O.  Box  547,  San  Francisco,  CA  941 01 . 
For  further  information,  write  Prof.  Eric  Neisser, 
Director,  Office  of  Staff  Attorneys  at  the  above 
address  or  call  him  at  (41  5)  556-7361 . 
Equal  Opportunity  Employer:  Minority,  female 
and  handicapped  applicants  actively  recruited. 


James    R.    Nowlin,    U.S.    District 

Judge,  W.D.  TX,  Nov.  6 
William  L  Garwood,  U.S.  Circuit 

Judge,  CA-5,  Nov.  9 
John     E.    Sprizzo,    U.S.    District 

Judge,  S.D.  NY,  Nov.  10 

SENIOR  STATUS 

James    B.    Parsons,    U.S.    District 

Judge,  N.D.  IL,  Aug.  30 
Thomas  E.  Fairchild,  U.S.  Circuit 

Judge,  CA-7,  Aug.  31 
Carl  McGowan,  U.S.  Circuit  Judge, 

CA-DC,  Aug.  31 
Newell    Edenfield,    U.S.    District 

Judge,  N.D.  GA,  Sept.  1 
R.    Dixon    Herman,    U.S.    District 

Judge,  M.D.  PA,  Sept.  25 

89SHS 

Nov.  12-13  Sentencing  Institute 
for  the  Second  Circuit 

Nov.  16-18  Workshop  for  Circuit 
Court  and  National  Court  Clerks 

Nov.  18-20  Judicial  Conference 
Advisory  Committee  on  Bank- 
ruptcy Rules 

Nov.  18-20  Seminar  for  Bank- 
ruptcy Judges 

Nov.  18-21  Defender  Investigators 
Seminar  on  Developing  Evi- 
dence in  the  Defense  of  Criminal 
Cases 

Dec.  2-5  Workshop  for  Chief 
Deputy  Clerks  of  District  Courts 
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:oley  Litigation  Concluded 

BANKRUPTCY  JUDGES,  MAGISTRATES  AND  OTHERS 
FOUND  ENTITLED  TO  NO  MORE  THAN  5.5  PERCENT 

RAISE  FOR  FY  '80 


What  is  likely  to  be  the  final 
:hapter  in  the  salary  litigation  of 
:oley  v.  Reagan  closed  on  No- 
'ember  16th  when  Chief  Judge 
lohn  Smith  ruled  that  FY'80  salary 
idjustments  for  U.S.  Bankruptcy 
ludges,  Magistrates  and  other 
enior  judicial  branch  personnel 
ould  constitutionally  be  reduced 
rom  an  original  level  of  7.02  or 
2.9  percent  to  5.5  percent.  Al- 
hough  these  non-Article  III  per- 
onnel  lost  their  claim  for  the 
reater  increase,  the  resolution  of 
o/ey  v.  Reagan  (originally  cap- 
oned Foley  v.  Carter,  civil  action 
^79-3603  (D.  DC))  means  they 
/ill  now  receive  in  a  lump  sum  all 
ie  previously  withheld  increases 
ttributable  to  the  1980  Fiscal 
ear. 

Background.  The  controversy 
egan  at  the  commencement  of 
V  1980  on  October  1,  1979. 
nder  the  pay  adjustment  statutes, 
ovemment  workers  became  en- 
tled  to  a  7.02  percent  adjustment 
roposed  by  the  President  when 
ongress  failed  to  disapprove  this 
'oposal.  Bankruptcy  Judges  and 
lagistrates  became  entitled  to 
lis  increase  on  October  1.  Other 
dicial  branch  personnel  in  addi- 
Dn  became  entitled  to  a  5.5  per- 
;nt  increase  suspended  from  the 
evious  fiscal  year.  For  those 
jrsonnel,  the  compounded 
/erall  increase  of  12.9  percent 
ent  into  effect  at  the  beginning 

the  first  applicable  pay  period 
i  October  8,  1979. 
On  October  1 2,  1  979,  however, 
iblic  Law  96-86  was  enacted,  re- 


ducing this  increase  to  5.5  percent 
for  senior  government  officials, 
including  Bankruptcy  Judges, 
Magistrates,  Clerks  of  Court  and 
Circuit  Executives.  This  law  ad- 
ditionally stated  that  any  em- 
ployee's acceptance  of  the  5.5 
percent  increase  would  be  "in  lieu 
of  the  12.9  percent  due."  Later, 
two  bulletins  issued  by  the  Presi- 
dent through  the  Office  of  Person- 
nel Management  attempted  to 
give  retroactive  effect  to  P.L  96- 
86  for  the  period  beginning  Oc- 
tober 1. 

To  avoid  any  invocation  of  this 
forfeiture  provision,  Administrative 
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REVISED  POLICY  OF 

CENTER  SUPPORT  FOR 

INSTITUTE  FOR  COURT 

MANAGEMENT  COURSES 

The  Board  of  the  Federal  Ju- 
dicial Center  has  approved  a  re- 
vised policy  of  Center  support  for 
federal  court  employees  who  wish 
to  take  Institute  for  Court  Man- 
agement courses  that  comprise 
the  various  components  of  ICM's 
Court  Executive  Development  Pro- 
gram (CEDP).  The  Board  adopted 
the  new  policy  in  the  hope  of  en- 
couraging federal  court  employ- 
ees with  clear  management  po- 
tential to  gain  high-level  manage- 
ment training  by  completing  the 
CEDP. 

Henceforth,  and  subject  always 
to   the   availability  of  funds,   the 


Legislative  Update 

COURT  OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT 

PASSED  BY  HOUSE;  CRIMINAL  CODE  REVISION 

APPROVED  BY  SENATE  JUDICIARY  COMMITTEE; 

OTHER  ACTION 


Despite  the  time  and  attention 
spent  by  Congress  on  the  federal 
budget,  several  bills  of  interest  to 
the  judiciary  have  been  introduced 
and  there  has  been  some  action 
on  pending  bills. 

Court  of  Appeals  for  the  Fed- 
eral Circuit.  On  November  18, 
the  House  passed  H.R.  4482 
merging  the  Court  of  Claims  and 
the  Court  of  Customs  and  Patent 
Appeals  into  a  single,  1 2-judge 
appellate  court,  the  Court  of  Ap- 
peals for  the  Federal  Circuit.  The 
bill  also  creates  a  new  trial  court, 
the  U.S.  Claims  Court,  to  handle 


cases  now  heard  by  the  trial 
division  of  the  U.S.  Court  of 
Claims.  A  similar  bill  (S.  1  700)  has 
been  reported  out  of  the  Senate 
Judiciary  Committee  (S.  Rept.  No. 
97-275)  and  awaits  further  action. 
Criminal  Law  and  Sentencing. 
The  Senate  Judiciary  Committee 
has  approved  The  Criminal  Code 
Revision  Act  of  1981,  introduced 
by  Senator  Strom  Thurmond,  to 
revise  and  update  the  federal 
criminal  laws.  This  bill  (S.  1  630)  is 
the  third  criminal   code   bill   ap- 

See  LEGISLATION,  p.  3 


INDIVIDUAL  RETIREMENT 

ACCOUNTS  NOW 

AVAILABLE  TO  ALL 

JUDICIAL  BRANCH 

EMPLOYEES 

The  following  item  has  been 
prepared  by  the  General  Counsel's 
Office  of  the  Administrative  Office 
in  response  to  the  many  questions 
it  has  received  on  a  matter  of 
interest  to  all  Judicial  Branch 
employees. 

Effective  January  1,  1982,  any 
individual  who  is  receiving  salary 
or  wages  will,  pursuant  to  the 
Economic  Recovery  Tax  Act  of 
1981,  be  allowed  each  year  a 
deduction  from  his  or  her  gross 
income  for  contributions  to  an 
individual  retirement  account 
(IRA).  This  includes  judges  and  all 
Judicial  Branch  employees. 

An  IRA  is  a  special  trust  fund 
which  can  be  established  only 
with  a  bank  or  certain  other  kinds 
of  financial  institutions  (26  U.S.C. 
§408).  It  requires  execution  of  a 
trust  agreement  -  and  that  agree- 
ment must  be  one  approved  by  the 
Internal  Revenue  Service. 

You  cannot  take  the  deduction 
on  your  tax  return  for  1981.  This 
new  provision  affects  only  tax 
years  commencing  in  1982. 

There  are  some  significant  limi- 
tations with  respect  to  these  ac- 
counts. First  of  all,  an  individual 
who  has  attained  age  70  1/2  be- 
fore the  close  of  the  taxable  year  is 
not  eligible  to  take  such  a  deduc- 
tion. The  second  limitation  is  that 
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the  yearly  deduction  may  not  ex- 
ceed $2,000.  (If,  however,  you  re- 
ceived wages  or  salary  of  less  than 
$2,000,  you  will  be  able  to  deduct 
the  full  amount  of  the  compensa- 
tion if  it  is  all  placed  in  an  indi- 
vidual retirement  account.) 

If  your  spouse  works,  he  or  she 
can  establish  his  or  her  own  IRA.  If 
your  spouse  does  not  work,  you 
may  set  up  a  spousal  IRA  as  well  as 
your  own.  But  the  total  yearly 
deduction  for  both  cannot  exceed 
$2,250  and  you  have  to  put  at  least 
$250  of  the  total  into  yours  or  your 
spouse's  account. 

There  are  numerous  alternative 
vehicles  for  the  individual  retire- 
ment accounts.  The  most  common 
are  banks,  federally  insured  credit 
unions,  savings  and  loans,  and 
some  mutual  funds.  A  third  al- 
ternative would  be  a  special  trust 
account  with  a  brokerage  firm. 
One  may  also  use  the  funds  to  buy 
an  individual  retirement  annuity 
from  an  insurance  company.  The 
United  States  Government  issues 
special  retirement  bonds,  but  they 
yield  low  interest  rates. 

There  is  one  additional  signifi- 
cant limitation  on  IRA's:  the  in- 
vestment of  individual  retirement 
accounts  in  collectibles  is  now 
allowable.  Collectibles  are  defined 
as  art,  rugs  or  antiques,  metals, 
gems,  stamps,  coins,  alcoholic 
beverages,  or  any  other  tangible 
personal  property  specified  by  the 
Secretary  of  the  Treasury. 

When  the  funds  have  been 
placed  in  the  individual  retirement 
account,  the  earnings  of  such 
monies  are  not  taxed  to  you  until 
the  monies  are  withdrawn.  In  the 
event  that  the  money  is  withdrawn 
before  the  individual  reaches  the 
age  of  59  1/2  years,  a  10  percent 
penalty  tax  must  be  paid.  In  ad- 
dition, any  funds  withdrawn  are 
classified  as  ordinary  income  and 
are  taxed  as  such.  If  you  become 
permanently  disabled,  and  cannot 
work,  the  penalty  is  not  applicable. 
When  you  reach  retirement  age 
(59  1  /2  or  later),  it  is  not  necessary 
to  withdraw  all  of  the  amounts  at 
once,  although  you  can  do  so.  But 


there  is  a  requirement  that  with- 
drawals must  begin  by  age  70  1  /2 
on  a  schedule  that  provides  for 
withdrawal  over  one's  life  ex- 
pectancy and  the  life  expectancy 
of  one's  spouse,  if  any. 

There  are  special  rules  for  the 
tax  treatment  of  these  sums  upon 
the  death  of  the  individual  who  has 
made  the  contributions  to  the  in- 
dividual       retirement       account. 
These  amounts  are  not  includible 
in  the  estate  of  the  decedent  un- 
less your  account  names  your  es- 
tate   as    beneficiary.    Under   that 
circumstance  estate  taxes  could 
be  payable  if  the  total  estate  is 
large      enough.      Normally      the 
amount  in  the  IRA  will  be  distrib- 
uted to  the  beneficiary  either  as  a 
lump  sum  or  as  an  annuity  and  will 
be   taxed   to   that   beneficiary  as 
ordinary  income,  since  tax  was  not 
paid  on  the  amounts  contributed. 
The  beneficiary  may  elect,  how- 
ever, to  treat  it  as  his  or  her  own 
IRA. 

Since  an  individual  must  begin 
receiving  the  amounts  in  the  indi- 
vidual retirement  account  by  age 
70  1  /2  and  cannot  thereafter  make 
contributions  to  the  account,  there 
are  certain  disadvantages  to  these 
arrangements  for  judges  who  con- 
tinue to  receive  the  salary  of  the 
office.  Municipal  bonds  and  capi- 
tal gains  could  result  in  a  more 
beneficial  tax  situation.  However, 
any  such   decision   must   be  ex- 
amined carefully  in  light  of  all  the 
individual's  goals  and  needs.  This 
is  particularly  true  in  view  of  the 
fact  that  you  may  set  aside  $2,000 
each   year,   and   the   earnings  of 
those  amounts  compound  free  of 
tax.  The  beneficiary  receives  these 
funds  without  their  being  included 
in  one's  estate.  This  could  be  a 
significant    estate-planning    tool, 
but  very  careful  attention  must  be 
given  to  all  the  factors  involved, 
including  the  other  sources  of  in- 
come of  the  beneficiary.  For  fur- 
ther information  call  Diane  P.  Cole 
at  the  General  Counsel's  Office  of 
the  Administrative  Office  of  the 
United  States  Courts,   FTS/(202) 
633-6127     llh 


A  HOLIDAY  MESSAGE 

FROM 
THE  CHIEF  JUSTICE 

As  1  981  comes  to  a  close,  it  is 
perhaps  time  to  reflect  on  some  of 
the  problems  we  have  faced  in  the 
performance  of  our  Constitutional 
duties  during  the  year.  Our  record 
is  always  subject  to  review  by 
others  -  as  it  should  be  -  but  we 
may,  I  think,  point  to  some  positive 
accomplishments  this  past  diffi- 
cult year. 

The  year  started  with  a  new  Ad- 
ministration and  a  good  working 
relationship  with  the  Executive 
ranch  continues  to  our  mutual  benefit.  There  has  been  increasing 
lomentum  in  filling  judicial  vacancies.  As  of  early  December,  34  new 
jdges  had  been  confirmed  in  1  981 .  An  additional  six  were  going  through 
ne  Senate  confirmation  process,  and  21  more  were  under  review  for 
residential  nomination.  Recruitment  was  underway  to  fill  the  3 
dditional  vacancies. 

Congress  is  giving  careful  and  thoughtful  consideration  to  our  needs, 
i/e  have  been  invited  and  encouraged  to  provide  comments  from  the 
udicial  Conference  of  the  United  States  with  a  view  to  bringing  about 
lore  effective  administration  of  justice,  and  the  Committees  on  the 
udiciary  have  given  careful  attention  to  our  views.  Although  history 
nows  the  Third  Branch  and  the  political  branches  have  not  always 
greed  on  problems  of  administration,  history  also  shows  that,  once 
ongress  has  spoken  through  legislation,  the  courts  have  responded 
ith  adjustment  and  compliance. 

The  fourth  Brookings  Institution-sponsored  seminar  was  held  in  March 
981 ,  bringing  together  key  leaders  of  the  three  branches  of  government 
i  discuss  current  and  future  issues  affecting  judicial  administration, 
-loughtful  comment  and  suggestions  from  Members  of  both  Houses  at 
lese  meetings  evidence  a  deep  concern  that  the  federal  courts  continue 
i  function  with  sound  procedures,  with  the  most  efficient  technology 
mailable,  and  with  well-trained  personnel  to  bring  this  about,  and  that 
dges'  efforts  to  improve  procedures  are  acknowledged. 
As  for  the  Judicial  Branch,  all  judges  and  supporting  personnel  are  to 
i  commended  for  continued  dedicated  service,  even  as  we  face 
creasingly  heavy  caseloads.  A  special  note  of  appreciation  is  in  order 
r  the  many  Senior  Judges  who  continue  to  serve.  Without  their 
;dication  over  many  years,  the  federal  courts  may  well  have  foundered 
ider  abnormal  dockets  and  long  delay  in  providing  additional  judges  to 
eet  constant  enlargement  of  our  jurisdiction.  All  judges  and  staffs  are 
itting  in  long  hours  and  hard  work  at  personal  sacrifice. 
To  each  of  you  —  and  to  our  colleagues  in  the  state  courts  —  I  express 
y  personal  thanks.  As  Chairman  of  the  Judicial  Conference  I  again 
elcome  the  many  new  judges  who  have  come  into  the  system.  They  join 
:orps  of  individuals  committed  to  the  cause  of  justice,  who  are  making  a 
story  that  will  reflect  high  credit  upon  an  institution  now  almost  200 
ars  of  age. 

Mrs.  Burger  and  my  colleagues  on  the  Court  join  me  in  extending  to 
ch  of  you  our  warm  and  sincere  wishes  for  a  happy  Holiday  Season. 

Merry  Christmas 
The  Chief  Justice 
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proved  by  the  committee  since 
1977.  However,  it  omits  many  of 
the  more  controversial  issues 
such  as  the  death  penalty,  gun 
control  and  federal  prosecutions 
during  labor  disputes,  that  its 
sponsors  feared  would  complicate 
its  chances  for  passage.  See  The 
Third  Branch,  October  1  981 . 

Two  criminal  code  revision  bills 
are  now  pending  in  the  Criminal 
Justice  Subcommittee  of  the 
House  Judiciary  Committee.  One 
(H.R.  1  647)  is  identical  to  the  bill 
(H.R.  6915)  that  was  approved 
last  year  by  the  House  Judiciary 
Committee.  A  similar  bill  (H.R. 
4711)  is  also  pending.  Hearings 
have  continued  on  those  bills. 

In  addition  to  the  comprehen- 
sive criminal  code  revision  legis- 
lation, several  other  bills  dealing 
with  criminal  law  and  procedure 
have  been  introduced.  Congress- 
man Harold  S.  Sawyer  has  intro- 
duced the  Violent  Crime  Control 
Act  of  1981   (H.R.  4898),  which 
seeks  to  implement  many  of  the 
recommendations  of  the  Attorney 
General's  Task  Force  on  Violent 
Crime.    See    The    Third   Branch, 
September    1981.    The    bill    in- 
cludes provisions  for  changes  in 
the  law  regarding  assassinations, 
insanity    defense    modifications, 
exclusionary    rule    modifications, 
the  creation  of  a  U.S.  Sentencing 
Commission    to    set    sentencing 
guidelines,  restrictions  on  habeas 
corpus  filings  and  grants  to  assist 
the  states    in    improving   correc- 
tions facilities. 

The  bill  also  provides  for  man- 
datory sentences  for  the  use  of 
firearms  in  the  commission  of  a 
felony,  with  the  provision  that  the 
charge  is  not  subject  to  plea 
bargaining,  that  no  probation  or 
parole  may  be  given  and  that  the 
sentence  must  run  concurrently 
with  that  for  the  underlying  felony. 
This  is  similar  to  legislation  intro- 
duced by  Congressman  Sawyer 
earlier  in  the  session  in  the  form  of 

See  LEGISLATION,  p.  4 


4 


t  I 


LEGISLATION  from  p.  3 

two    bills    (H.R.    1444    and    H.R. 
4874). 

Finally,  the  Violent  Crime  Con- 
trol bill  contains  provisions  that 
would  amend  the  Bail  Reform  Act 
of  1966  to  permit  the  court  to 
consider  a  defendant's  "danger  to 
the  community"  when  deciding  to 
impose  bail  or  pretrial  detention. 
This  proposal  is  similar  to  other 
bills  introduced  earlier.  Of  par- 
ticular interest  is  S.  1554  which 
has  been  approved  by  the  Sub- 
committee on  the  Constitution 
and  is  now  ready  for  considera- 
tion by  the  full  Senate  Judiciary 
Committee. 

Judicial    Salaries.     A    bill    to 
avoid   the   situation   whereby  ju- 
dicial salaries  are  raised  because 
of  any  belated  freeze  on  senior- 
level  government  salaries,  such  as 
occurred    earlier    this    year    (see 
The  Third  Branch,  October  1  981 ), 
has  been  introduced  by  Senator 
Jesse  Helms.  The  Federal  Judici- 
ary  Salary  Control  Act  of   1981 
(S.  1  847)  requires  that  the  appro- 
priation for  the  federal  judiciary, 
including  judicial  salaries,  be  spe- 
cifically authorized  by  Congress. 
The  Supreme  Court  would  be  ex- 
cluded from  this  process,  in  the 
words  of  Senator  Helms,  "not  be- 
cause it  would  be  unconstitutional, 
but  because  it  would  obviate  the 
possibility  of  undue  congressional 
influence    over    fundamental    ju- 
dicial policy  and  decisions."  The 
bill  also  specifically  provides  that 
judges,  of  the  Supreme  and  other 
courts  of  the  United  States,  shall 
receive     no     increase     in     com- 
pensation during  their  service  or 
retirement  except  as  specifically 
provided  by  separate  Act  of  Con- 
gress authorizing  the  increase  and 
stating  the  amount  thereof. 

Judicial  Survivors  Annuities. 
The  "Judicial  Survivors  Annuities 
Reform  Act  of  1981"  was  intro- 
duced by  Congressman  Robert  W. 
Kastenmeier  on  October  15  (H.R. 
4763)  and  by  Senator  Strom  Thur- 
mond on  November  1  9  (S.  1  874). 
Although  not  identical,  both  bills 


would  make  more  equitable  the 
benefits  to  children  and  spouses 
of  deceased  federal  judges.  Both 
bills  would  increase  the  factor 
used  to  compute  spouses'  bene- 
fits and  raise  the  ceiling  on  maxi- 
mum amounts  of  annuities.  Both 
bills  also  create  a  minimum  an- 
nuity of  30  percent  of  the  judicial 
salary,  which  will  vest  after  18 
months  of  creditable  service. 

Children's  benefits  will  also 
increase  depending  upon  the 
salary  of  the  office.  The  judicial 
contribution  to  the  plan  would  in- 
crease under  both  bills  to  5  per- 
cent of  the  salary.  The  plan  would 
continue  to  be  voluntary. 

Bankruptcy.     Senator  De- 

Concini  has  introduced  S.  1788, 
the    Bankruptcy    Judges    Retire- 
ment   Act    of    1981,    to    provide 
improved   retirement   benefits  to 
bankruptcy  judges.  The  bill  pro- 
vides that  a  bankruptcy  judge  may 
retire  at  age  70  after  10  years  of 
service/ at  age  65  after  1  5  years;  if 
not  reappointed  after  a  term  ex- 
pires and  the  judge  has  1 4  years  of 
service;    or   at   any   time    if   per- 
manently disabled.  The  compen- 
sation formula   is   based   on   dif- 
ferent evaluations  of  service  be- 
fore and  after  enactment  of  the 
new   Bankruptcy   Code.   A   bank- 
ruptcy judge  would  receive  a  four- 
teenth of  the  salary  of  the  office 
for  each  year  he  has  served  as 
bankruptcy  judge  after  September 
30,  1  979,  the  effective  date  of  the 
code,  and  one  twenty-eighth  of 
the  salary  of  the  office  for  each 
year    served    before    October    1 , 
1979. 

In  introducing  the  bill,  Senator 
DeConcini  remarked  that  he 
hoped  it  would  "serve  as  a  catalyst 
for  discussion  and  action  on  the 
retirement  needs  of  our  other 
federal  judicial  officials  who  are 
equally  worthy." 

Congressman  Billy  Lee  Evans  of 
Georgia  has  introduced  legislation 
to  amend  the  Bankruptcy  Reform 
Act  of  1 978  to  give  the  bankruptcy 
court  power  to  dismiss  a  Chapter  7 
proceeding  in  cases  where  the 
debtor  has   the   ability  to   pay  a 


reasonable  portion  of  his  debts 
from  anticipated  future  income. 
The  bill  also  introduces  standards 
for  repayment  in  Chapter  13  pro- 
ceedings and  includes  provisions 
"to  reduce  inefficiency  occurring 
under  the  new  code." 

Judicial  Organization  and  Fil- 
ing Fees.      Congressman   Robert 
W.    Kastenmeier   has   introduced 
two   bills   of   interest  to  the   ju- 
diciary.  The  first   is   a   bill   (H.R. 
4762)  to  establish  an  intercircuit 
tribunal  of  the  United  States  Court 
of  Appeals.  The   bill   is  cospon- 
sored    by   Congressmen    Rodino, 
Railsback  and  Butler  and  is  de- 
scribed   as    an    alternative    to    a 
National    Court   of  Appeals.   The 
tribunal  would  consist  of  between 
14  and  22  circuit  judges  in  active 
service  or  senior  status  who  would 
be  designated  by  the  Chief  Jus- 
tice.   This    tribunal    would    have 
reference    jurisdiction    from    the 
Supreme  Court.  All  petitions  for 
review  would    be   routed   to  the 
Supreme   Court  and   after  a   de- 
cision by  the  tribunal,  a  petition 
for  certiorari  could  again  be  filed 
in   the   Supreme   Court.   The   tri- 
bunal, in  the  view  of  its  sponsors, 
"would  be  of  enormous  assistance 
to  the  High  Court,  especially  in  the 
area  of  resolving  circuit  conflicts 
and  insuring  national  uniformity  of 
the  laws,"  without  replacing  the 
Supreme  Court  as  the  "ultimate 
tribunal." 

Congressman  Kastenmeier's 
second  bill  is  to  reduce  the  civil 
filing  fees  in  federal  court  from 
$60  to  $30.  The  fees  were  raised 
several  years  ago  from  $1  5  to  $60 
as  part  of  the  Bankruptcy  Reform 
Act  of  1978.  In  his  remarks  ac- 
companying the  introduction  of 
the  bill,  Congressman  Kasten- 
meier stated  that  he  believed  the 
increase  to  $30  over  the  1  978  fee 
of  $1  5  was  a  more  realistic  reflec- 
tion of  the  actual  filing  costs  in 
civil  actions  and  more  accurately 
paralleled  the  rate  of  inflation. 

Other  Matters.     On  October  5, 
the  House  voted  overwhelmingly 
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King  Committee  Pilot  Courts  Active 


COURTS  PARTICIPATING  IN 
CONTINUING  LEGAL  EDUCATION 


In  September  1  979,  the  Judicial 
Conference  endorsed  recommen- 
dations stemming  from  the  work 
of  its  Committee  to  Consider 
Standards  for  Admission  to  Prac- 
tice in  the  Federal  Courts,  chaired 
by  Judge  Edward  J.  Devitt  of 
Minnesota.  One  recommendation 
called  for  the  courts  to  "support 
continuing  legal  education  pro- 
grams on  trial  advocacy  and  fed- 
eral practice  subjects  and  encour- 
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to  extend  the  Voting  Rights  Act. 
The  Senate  bill  extending  the  Act 
has  been  placed  directly  on  the 
Senate  calendar. 

•  The  Senate  Judiciary  Sub- 
:ommittee  on  the  Constitu- 
:ion  has  concluded  hearings  on 
5.  1730  and  S.  1751  amending 
he  Freedom  of  Information  Act. 

•  The  House  has  passed  H.R. 
3963,  amending  the  Contract 
services  for  Drug  Dependent  Fed- 
jral  Offenders  Act  of  1978,  to 
extend  the  period  for  which  funds 
ire  authorized.  This  Act  provides 
or  a  mechanism  to  examine  con- 
'icted  federal  offenders  who  are 
eleased  on  parole  or  sentenced 
o  probation  to  determine  if  they 
ire  drug  users.  It  also  provides  for 
he  monitoring  and  treatment  of 
uch  users. 

•  Two  bills  have  been  intro- 
luced  to  provide  for  attorneys' 
ses  in  certain  proceedings.  H.R. 
•839  would  amend  the  Social 
iecurity  Act  to  allow  attorneys' 
ses  in  appeals  following  claims 
3r  supplementary  security  in- 
ome  benefits  on  the  same  basis 
s  currently  provided  in  the  case 
f  appeals  involving  claims  for  old 
ge,  survivors,  and  disability  in- 
urances.  Another  bill  (H.R.  4857) 
/ould  amend  the  Internal  Reve- 
ue  Code  of  1  954  to  award  court 
osts  and  certain  fees  to  prevail- 
ig  attorneys  in  civil  tax  actions.  ilfjj 


age  practicing  lawyers  to  attend." 
(See  The  Third  Branch,  October 
1979.)  At  least  eleven  district 
courts  are  currently  sponsoring 
continuing  legal  eduction  pro- 
grams on  trial  advocacy,  including 
at  least  seven  of  the  pilot  courts  for 
the  Judicial  Conference's  Imple- 
mentation Committee  on  Admis- 
sion of  Attorneys  to  Federal  Prac- 
tice. (This  does  not  include  the 
many  federal  judges  who  teach 
trial  advocacy  courses  in  law 
schools  or  other  forums.) 

Below  is  a  status  report  on  con- 
tinuing legal  education  programs 
in  these  courts: 

Northern  District  of  California. 
A  training  program  on  federal  prac- 
tice, to  commence  this  fall,  is 
being  developed  by  the  Hastings 
College  of  Law  in  coordination 
with  the  court.  Professor  Barbara 
Caufield  is  currently  interviewing 
judges  to  identify  problem  areas 
that  should  be  included  in  the  pro- 
gram; Chief  Judge  Robert  Peck- 
ham  expects  that  there  will  be 
significant  emphasis  on  subjects 
relating  to  pretrial  practice  and 
procedures.  The  district  court  is 
also  developing  a  peer  counseling 
panel;  attendance  at  the  federal 
practice  seminar  will  likely  be  one 
of  the  counseling  options  avail- 
able to  the  panel. 

Southern  District  of  Iowa.  In- 
stead of  the  trial  experience  re- 
quirement recommended  by  the 
Devitt  Committee,  the  court  will 
require  that,  once  admitted,  an 
attorney  complete  at  least  six 
hours  of  continuing  legal  educa- 
tion in  the  federal  practice  area 
every  two  years.  Additionally,  an 
attorney  seeking  admission  to  the 
court  can  be  excused  from  taking 
the  federal  practice  examination, 
as  recommended  by  the  Devitt 
Committee,  if  he  or  she  has 
completed  six  hours  of  continuing 
legal  education  in  the  preceding 
two  years. 


Nebraska  and  Iowa  Districts. 

The  federal  courts  in  Nebraska  and 
the  Northern  District  and  Southern 
District  of  Iowa  (the  latter  a  pilot 
court)     this     August     sponsored 
together  their  first  annual  federal 
practice   seminar.    Developed   by 
the  courts'  federal  practice  com- 
mittees in  cooperation  with  the 
Creighton    University    School    of 
Law,  the  program  covered  both 
civil  and  criminal  matters,  such  as 
civil  procedure,  grand  jury  prac- 
tice,   bankruptcy,    evidence,    and 
representing  a  criminal  defendant. 
Lecturers    included    several    U.S. 
Magistrates       and       Bankruptcy 
Judges,  as  well  as  two  U.S.  Attor- 
neys and  members  of  the  local  bar. 
Chief  Judge   Donald   Lay  of  the 
Eighth   Circuit  addressed   a   lun- 
cheon gathering  on  "Advocacy:  A 
View  from  the  Bench." 

Northern    District   of    Illinois. 

This  court  has  four  continuing  legal 
education   programs  to  enhance 
attorney   advocacy.    First,   to    in- 
crease student  awareness  of  fed- 
eral   procedures,    several    judges 
will  be  conducting  criminal  trials 
at  each  of  the  area  law  schools; 
seminars  will  follow  each  class's 
observation  of  a  trial.  Second,  to 
expose     practitioners     to     court 
processes  in  general,  twenty-five 
lawyers  at  a  time  are  introduced  to 
the  various  court  offices,  and  are 
walked  through  the  "life  of  a  civil 
case"  from  initial  docketing  in  the 
Clerk's  Office  through  the  decision 
at  the  court  of  appeals.  Third,  the 
court  and  the  Bar  Association  of 
the  Seventh   Federal  Circuit  will 
co-sponsor  late  in  October  a  one- 
day  sentencing  seminar  for  de- 
fense counsel  and  Assistant  U.S. 
Attorneys.  Finally,  courtrooms  are 
being  made  available  to  individual 
law  firms  on  weekends  so  that 
they  may  conduct  simulated  trials 
in  actual  settings  as  part  of  their 
own  trial  experience  training. 

Western  District  of  Michigan. 

This  court  will  sponsor  a  program 
of  advocacy  training.  The  Univer- 

See  EDUCATION,  p.  6 
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sity  of  Michigan's  Institute  of  Con- 
tinuing Legal  Education  has  agreed 
to  develop  and  present  a  two-day 
program  in  early  December  on  a 
pilot  basis.  The  workshop  will  in- 
clude a  walk  through  the  court- 
house to  introduce  prospective 
practitioners  to  the  various  offices 
and  activities  in  the  court.  Addi- 
tionally, they  will  participate  in 
small  groups  in  moot  trial  per- 
formances (direct  examination, 
motion  argument,  etc.).  These  per- 
formances will  be  videotaped  and 
followed  by  a  critique  session. 

Eastern  District  of  Michigan. 

This  court  for  some  time  has  had 
an  active  continuing  legal  educa- 
tion program.  For  about  four  years, 
members  of  the  local  bar  associa- 
tion, in  coordination  with  the  Insti- 
tute for  Continuing  Education,  have 
sponsored  a  two-day  program  on 
federal  court  practice  and  pro- 
cedures for  all  applicants  for  admis- 
sion to  the  court.  Subjects  include 
such  topics  as  representing  a  client 
before  a  federal  grand  jury  and 
"Where  Does  Plaintiff's  Lawyer  Sit 
and  Other  Courtroom  Mysteries." 
The  court  alerts  all  attorneys  who 
pass  the  state  bar  examination  of 
the  program's  availability.  Atten- 
dance is  not  a  prerequisite  to 
admission,  but  is  considered 
desirable  for  prospective  practi- 
tioners. Clerk  John  Mayer  reports 
that  about  fifty  percent  of  the  ap- 
plicants for  admission  participate. 

Northern  District  of  Ohio.  The 

Western  Division  of  this  district 
has  since  1 979  required  that  those 
seeking  admission  to  the  court 
attend  a  one-day  seminar  on  fed- 
eral practice.  Taught  by  volunteers 
from  the  local  bar,  the  seminar  is 
designed  to  acquaint  attorneys 
with  federal  litigation  procedures, 
especially  the  local  rules  of  the 
court,  and  to  assuage  any  fears 
that  new  practitioners  may  have 
about  practice  in  the  national 
courts.  Although  attendance  is 
mandatory,  there  is  no  examina- 
tion or  other  test,  and  participants 


are  sworn  into  the  court  immedi- 
ately following  completion  of  the 
seminar.  Magistrate  James  Carr, 
who  helped  initiate  the  program 
when  he  was  a  law  professor  at  the 
University  of  Toledo,  reports  that 
the  seminar  has  received  a  uni- 
versally enthusiastic  response. 

Middle  and  Western  Districts 
of  Pennsylvania.  In  June,  the 
Pennsylvania  Bar  Institute  spon- 
sored a  one-day  federal  practice 
and  procedure  course  for  attorneys 
in  both  the  Middle  and  Western 
Districts  of  Pennsylvania.  Taught 
by  federal  judges,  magistrates,  and 
local  practitioners,  the  seminar  ad- 
dressed topics  such  as  federal 
jurisdictional  issues,  procedures 
before  U.S.  Magistrates,  summary 
judgment,  and  the  conduct  of  jury 
trials.  Also  prepared  was  a  course 
manual  reflecting  current  Pennsyl- 
vania and  Third  Circuit  law  on  pro- 
cedure and  practice. 

Eastern  District  of  Pennsyl- 
vania. The  Eastern  District  this 
June  sponsored  a  one-day  seminar 
on  basic  civil  practice.  The  pro- 
gram included  presentations  by 
Clerk  Michael  Kunz,  a  description 
of  the  district's  involvement  in  the 
pilot  arbitration  program,  and 
lectures  by  several  members  of  the 
court  and  local  practitioners  on 
issues  such  as  management  and 
control  of  discovery,  motion  prac- 
tice, and  conduct  of  jury  trials. 

The  district  had  earlier  pre- 
sented a  seminar  on  effective 
representation  at  the  sentencing 
stage,  designed  primarily  for  fed- 
eral defenders  and  other  lawyers 
representing  the  indigent. 

District  of  Rhode  Island.  This 
court  administered  a  federal  prac- 
tice examination  on  June  13  to 
thirteen  candidates  for  admission 
to  the  district  court.  It  is  not  the 
first  court  to  give  an  exam  as  a  pre- 
requisite for  admission,  however; 
the  Southern  District  of  Ohio  and 
two  divisions  in  the  Western  Dis- 
trict of  Texas  have  long  imposed 
such  a  requirement.  The  Rhode 
Island  court  requires  that  all  appli- 
cants attend  a  course  on  federal 
practice  subjects  given  at  night 


over  a  two-week  period  preceding 
the  examination.  The  course  and 
exam  will  be  given  twice  a  year — 
following  the  state  bar  examina- 
tion, and  after  the  admission  of 
successful  candidates  to  the 
Rhode  Island  bar. 

Appellate  Training.  The  appel- 
late practice  committee  of  the 
Tenth  Circuit,  the  state  bar  of  New 
Mexico,  and  the  Litigation  Section 
of  the  ABA  last  month  sponsored  a 
one-day  program  on  federal  appel- 
late practice  and  procedure.  The 
seminar  discussed  procedural  and 
practical  steps  in  filing  both  civil 
and  criminal  appeals,  and  included 
discussions  on  special  motions 
and  petitions  as  well  as  inter- 
locutory appeals.  A  panel  discus- 
sion on  "Briefs,  Oral  Argument  and 
the  Kitchen  Sink"  concluded  the 
program. 

The  Federal  Judicial  Center 
welcomes  information  about  con- 
tinuing legal  education  programs 
in  other  federal  courts.  Descrip- 
tive brochures,  course  outlines,  or 
other  materials  should  be  sent  to 
Alan  Chaset,  Federal  Judicial 
Center,  1520  H  Street,  N.W., 
Washington,  D.C.  20005.  life 
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Center  will  meet  federal  court  em- 
ployees' tuition  costs  for  ICM 
workshops  (five  of  which  consti- 
tute Phase  I  of  the  CEDP)  and  for 
the  research  project  and  seminars 
that  constitute  Phase  II  of  the 
Program.  Moreover,  the  Center 
will  meet  CEDP  participants'  travel 
costs  for  the  Phase  II  residential 
seminar,  and  both  travel  and  sub- 
sistence costs  for  the  final  gradu- 
ation seminar.  As  was  previously 
the  case,  applicants  for  Center 
support  at  ICM  must  have  their 
supervisor's  certification  that  at- 
tendance would  benefit  the  work 
of  the  office  and  the  federal  courts 
generally. 

These  new  provisions  continue 
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Office  Director  William  E.  Foley 
paid  no  salary  increase  to  these 
officials  during  FY  1980.  He  did 
pay  a  5.5  percent  increase  in  FY 
1981  because  the  forfeiture  pro- 
vision had  expired  with  the  end  of 
the  prior  fiscal  year.  Adjustments 
forfiscal  year  1  980,  though,  had  to 
await  resolution  of  this  suit. 

Holding.  In  December,  1980, 
the  Supreme  Court  in  separate  liti- 
gation ruled  that  the  reduction  of 
already  effective  salary  increases 
was  unconstitutional  as  to  Article 
III  judges.  Will  v.  United  States, 
449  U.S.  200(1 980),(see  The  Third 
Branch,  January  1981).  Having 
had  the  Foley  suit  remanded  from 
the  District  of  Columbia  Circuitfora 
ruling  in  light  of  the  Will  decision, 
Judge  Smith  then  had  to  rule  on 
the  legality  of  such  a  reduction  as 
to  non-Article  III  personnel. 

In  a  16  page  opinion.  Judge 
Smith  preliminarily  rejected  the 
Resident's  contention  that,  fol- 
owing  the  expiration  of  FY  1980, 
Director  Foley  lacked  standing  to 
naintain  the  suit.  He  also  rejected 
^/lr.  Foley's  contention  that  Con- 
fess' passage  of  a  supplemental 
ippropriation  for  FY  1980  re- 
galed P.L  96-86.  The  earmark- 
ng  by  Congress  of  approximately 
J4.6  million  to  pay  the  full  12.9 
>ercent  increase  should  it  become 
lue,  he  said,  "was  an  act  of  fiscal 
•rudence  during  the  pendency  of 
his  litigation,  not  a  comment  on  its 
nerits." 

Judge  Smith  then  ruled  that  the 
eduction  did  not  violate  the  im- 
airment  of  contracts  clause  (Ani- 
le I,  section  10),  as  incorporated 
lto  the  Fifth  Amendment.  Unlike 
article  III  Judges,  he  said,  the 
ghts  of  non-Article  III  personnel 
)  sustained  salary  increases  were 
urely  statutory.  He  cited  case  law 
'hich  established  that,  absent 
ontractual  or  other  guarantees,  a 
tatutory  entitlement  may  be  pros- 
ectively  reduced  without  infringe- 
ient  upon  due  process.  Thus,  al- 
lough  the  reductions  were  "trou- 
lesome,"   there  was  no  consti- 


tutional entitlement  to  more  than  a 
5.5  percent  adjustment  after  Oc- 
tober 12,  1979  through  the  bal- 
ance of  the  fiscal  year. 

Judge  Smith  noted,  however, 
that  a  different  rule  governed  the 
attempted  retroactive  reduction  of 
the  adjustments.  Citing  several 
cases,  he  concluded,  that  "The 
right  to  a  salary  for  work  per- 
formed at  the  rate  admittedly  ef- 
fective during  the  period  when  the 
work  was  performed  is  a  right  or 
property  interest,  a  legitimate  en- 
titlement which  qualified  for  pro- 
tection against  governmental  in- 
terference under  the  Due  Process 
Clause  of  the  Fifth  Amendment." 
He  therefore  held  that  the  affected 
employees  were  entitled  to  the  full 
increases  for  the  period  October  1 
or  8,  whichever  was  applicable, 
through  October  12. 

It  is  not  expected  that  Director 
Foley  or  the  Department  of  Justice, 
on  behalf  of  the  President,  will 
appeal  Judge  Smith's  decision. 

The  Administrative  Office  in  the 
near  future  will  be  distributing 
checks  paying  in  a  single  sum  the 
larger  adjustments  due  for  the  first 
few  days  of  October  1  980  as  well 
as  the  5.5  percent  adjustment  for 
the  remainder  of  the  fiscal  yearJlli 
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John     B.     Jones,     U.S.     District 

Judge,  D.  SD,  Nov.  18 
Jesse   E.    Eschbach,    U.S.   Circuit 

Judge,  CA-7,  Nov.  24 
James  C.  Cacheris,  U.S.  District 

Judge,  E.D.  VA,  Nov.  24 
Richard   A.    Posner,    U.S.    Circuit 

Judge,  CA-7,  Nov.  24 
John   H.   Moore,   II,   U.S.   District 

Judge,  M.D.  FL,  Nov.  24 
David    V.    O'Brien,    U.S.    District 

Judge,  D.  VI,  Nov.  24 
Clyde   H.   Hamilton,   U.S.   District 

Judge,  D.  SC,  Nov.  24 
Edward    R.    Becker,    U.S.    Circuit 

Judge,  CA-3,  Dec.  3 
Jackson    L    Kiser,    U.S.    District 

Judge,  W.D.  VA,  Dec.  3 
Robert  G.   Doumar,   U.S.    District 

Judge,  E.D.  VA,  Dec.  3 
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the  basic  Center  policy  that  em- 
ployees who  receive  Center  sup- 
port to  attend  unusually  costly 
continuing  education  programs, 
especially  if  they  lead  to  a  certifi- 
cate or  diploma,  must  be  expected 
to  meet  some  portion  of  the  costs 
themselves. 

The  Board,  however,  approved 
this  change  from  the  policy  an- 
nounced in  the  October  1978  The 
Third  Branch  in  order  to  provide 
greater  incentive  for  individuals  to 
complete  the  Court  Executive  De- 
velopment Program.  Under  the 
new  policy,  the  Center's  propor- 
tion of  support  for  any  CEDP  par- 
ticipant increases  as  the  partici- 
pant moves  through  the  program. 
Moreover,  those  for  whom  the 
Center  provides  tuition  for  ICM 
courses  can  take  advantage  of 
special  reduced  airfares  and  seek 
other  ways  of  reducing  their  por- 
tion of  the  cost  of  attending  the 
courses.  Ilfl 


APPOINTMENTS 

Richard  J.  Cardamone,  U.S.  Cir- 
cuit Judge,  CA-2,  Nov.  13 

Paul  A.  Magnuson,  U.S.  District 
Judge,  D.  MN,  Nov.  16 

Robert  D.  Potter,  U.S.  District 
Judge,  W.D.  NC,  Nov.  25 

Lawrence  W.  Pierce,  U.S.  Circuit 
Judge,  CA-2,  Nov.  30 

Emmett  R.  Cox,  U.S.  District 
Judge,  S.D.  AL,  Dec.  2 

John  B.  Jones,  U.S.  District  Judge, 
D.  .SD,  Dec.  5 

ELEVATIONS 

Ben  Krentzman,  Chief  Judge,  M.D. 

FL,  Oct.  1  9 
Elsijane  T.  Roy,  Chief  Judge,  W.D. 

AR,  Oct.  31 

SENIOR  STATUS 

George  C.  Young,  U.S.  District 
Judge,  M.D.  FL,  Oct.  19 

Lansing  Mitchell,  U.S.  District 
Judge,  E.D.  LA,  Nov.  3 

Paul  X.  Williams,  U.S.  District 
Judge,  W.D.  AR,  Oct.  31 


- 
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NOMINATIONS 

John   H.   Moore,   II,   U.S.   District 

Judge,  M.D.  FL,  Nov.  4 
Jackson    L    Kiser,    U.S.    District 

Judge,  W.D.  VA,  Nov.  4 
John    C.    Shabaz,    U.S.    District 

Judge,  W.D.  Wl,  Nov.  4 
Robert  G.   Doumar,   U.S.   District 

Judge,  E.D.  VA,  Nov.  5 
David    V.    O'Brien,    U.S.    District 

Judge,  D.  VI,  Nov.  5 
Clyde   H.   Hamilton,   U.S.   District 

Judge,  D.  SC,  Nov.  13 
Edward    R.    Becker,    U.S.    Circuit 

Judge,  CA-3,  Nov.  16 
Alvin    I.    Krenzler,    U.S.    District 

Judge,  N.D.  OH,  Nov.  17 
Ralph  K.  Winter,  Jr.,  U.S.  Circuit 

Judge,  CA-2,  Nov.  18 
Israel    L    Glasser,    U.S.    District 

Judge,  E.D.  NY,  Nov.  23 
J.   Owen   Forrester,   U.S.   District 

Judge,  N.D.  GA,  Nov.  24 
Sam  A.  Crow,  U.S.  District  Judge, 

D.  KS,  Nov.  24 

CONFIRMATIONS 

Paul  A.  Magnuson,  U.S.  District 
Judge,  D.  MN,  Oct.  29 

Richard  J.  Cardamone,  U.S.  Cir- 
cuit Judge,  CA-2,  Oct.  29 

Robert  D.  Potter,  U.S.  District 
Judge,  W.D.  NC,  Oct.  29 

Lawrence  W.  Pierce,  U.S.  Circuit 
Judge,  CA-2,  Nov.  18 


Emmett     R.     Cox,     U.S.     District 
Judge,  S.D.  AL,  Nov.  18 

Cynthia     H.     Hall,     U.S.     District 
Judge,  CD.  CA,  Nov.  18 

Clarence  A.    Beam,    U.S.    District 
Judge,  D.  NE,  Nov.  18 

See  PERSONNEL,  p.  7 
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calendar 


Dec.    10-11    Judicial   Conference 
Advisory  Committee  on   Bank- 
ruptcy Rules 
Dec.  14-19  Training  Course  in  In- 
vestigative Techniques  for  Fed- 
eral Defender  Investigators 
Jan.   4-5,    1982  Judicial   Confer- 
ence Subcommittee  on  Judicial 
Improvements 
Jan.      7-8  Judicial      Conference 
Subcommittee    on    Supporting 
Personnel 
Jan.  7-8  Judicial  Conference  Ad- 
visory    Committee      on     Civil 
Rules 
Jan.   9-17  Trial  Advocacy  Train- 
ing  for  Assistant   Federal   De- 
fenders 
Jan.    20-22  Judicial    Conference 

Committee  on  Judicial  Ethics 
Jan.  20-22  Workshop  for  Judges 
of  the  Eighth  and  Tenth  Circuits 
Jan.    21-22  Judicial    Conference 
Advisory  Committee  on  Codes 
of  Conduct 
Jan.    25-26  Judicial    Conference 
Committee  on  Court  Adminis- 
tration 
Jan.    25-26  Judicial    Conference 
Committee     on     the     Judicial 
Branch 
Jan.    25-27  Judicial    Conference 
Committee    on    Administration 
of  the  Probation  System 
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1.  p.  6 
Continuing   legal   education    programs   on   trial   advocacy  and 

federal  practice:  No.  12,  p.  5 
Federal  court  practice  and  procedure  committees:  No.  2,  p.  4 
New  drafts  of  ABA  Model  Rules  of  Professional  Conduct:  No.  9,  p. 
5 
ALTERNATIVES  TO  COURT  PROCEEDINGS 

Arbitration  experiment,  FJC  evaluation:  No.  7,  p.  3 

Brookings  Seminar  agenda  inclusion  of  federal  courts  legislation: 

No.  4,  p.  6 
Dispute  Resolution  Act  and  Dispute  Resolution  Resource  Center 
establishment  (Chief  Justice's  report):   No.   1,   p.   1;  status 
(Brookings):  No.  4,  p.  6 
Post-filing  prisoner  mediation  projects:  No.  2,  p.  4 
Third  Branch   interview  with  National   Institute  of  Corrections 

Director:  No.  10,  p.  8 
Volunteer  Masters  program  in  S.D.N.Y.,  report:  No.  4,  p.  5 
AMERICAN  BAR  ASSOCIATION 

ABA  discontinuance  of  age  guidelines  for  judges  (Noteworthy)- 

No.  1,  p.  3 
ABA  Task  Force  on  Crime  establishment:  No.  5,  p.  9 
Committee  search  for  speeches  on  role  of  the  courts  (Note- 
worthy): No.  4,  p.  3 
House  of  Delegates  action  on  federal  court  issues:  No.  3,  p.  1 
Law-related  education  projects:  No.  7,  p.  1 
New  drafts  of  ABA  Model  Rules  of  Professional  Conduct:  No.  9,  p. 

5 
Resolutions  relating  to  the  federal  judiciary:  No.  9,  p.  1 
ANTITRUST 

Center  antitrust  seminar  monograph  on  "Rule  of  Reason"  and 

audiocassettes  availability:  No.  10,  p.  9 
FJC  antitrust  seminar  held:  No.  9,  p.  2 
Seminar  on  antitrust  plans:  No.  1,  p.  1 


ATTORNEYS'  FEES 

Allowance  of  fees  in  SSI  appeals  and  civil  tax  actions:  No.  1 2,  p.  5 
Attorney-Client  Fee  Arrangements:  Regulation  and  Review,  FJC 
report:  No.  6,  p.  7 
AUTOMATION 

Central  Violations  Bureau  (CVB)  processing  expansion:  No.  4,  p.  4 
Circuit  court  decisions  dicta  on  procedures  for  district  courts-  No 
4,  p.  2 

Computer  refresher  exercises  for  judges:  No.  5,  p.  9 
Consolidated  data  entry  procedures  for  expansion  of  Courtran 

Index  and  CVB  Systems:  No.  10,  p.  4 
Court  reporters  computer-aided  transcriptions,  evaluation-  No  8 

p.  5 
Eight-city  satellite  videoteleconference  experiment  by  FJC  and 

A.O.:  No.  11,  p.  2 
Ninth  Circuit  utilization  of  computers  and  teleconferences  (Brown- 
ing): No.  5,  p.  5 
Teleconferences  for  motion  hearings  and  status  conferences  in 

N.D.  CA  (Noteworthy):  No.  1 1 ,  p.  2 
Teleconferences  to  present  trial  and  appellate  arguments-  No  4 

p.  2 
Video  playback  equipment  distribution  to  federal  courts:  No.  1 ,  p. 
3 
BAIL 

Attorney  General  Smith's  views:  No.  6,  p.  5 
Congressional  proposals  for  bail  reform,  status:  No.  10,  p.  2 
Legislation  to  restrict  bail  practices:  No.  4,  p.  7;  No.  12,  p.  4 
Senator  Thurmond's  views:  No.  1 1 ,  p.  5 
Task  Force  on  Violent  Crime  final  report:  No.  9,  p.  1 
BANKRUPTCY 

Amendments  to   Bankruptcy  Reform  Act  fail   in  Senate  (96th 

Congress  Adjourns):  No.  1 ,  p.  2 
A.O.  retention  of  exclusive  authority  to  contract  for  bankruptcy 

court  reporters:  No.  8,  p.  1 
Bankruptcy  courts  caseloads  for  year  ending  June  30,   1981, 

statistics:  No.  10,  p.  5 
Dismissal   in   cases  of  debtor's  future   ability  to   repay  debts, 

legislation:  No.  12,  p.  4 
Salary  increases  for  bankruptcy  judges  at  resolution  of  Foley  v. 

Reagan:  No.  12,  p.  1 
Seminar  for  new  bankruptcy  judges  (photo):  No.  5,  p.  3 
Third  Branch  interview  with  Judge  Lloyd  D.  George:  No.  2,  p.  1 
Unconstitutional  delegation  of  trial  authority  to  bankruptcy  courts, 
district  court  holding  (Noteworthy):  No.  6,  p.  3;  case  on  appeal: 
No.  10,  p.  3 
Videocassettes  of  FJC  seminars  on   Bankruptcy  Reform  Act, 
availability:  No.  1 1,  p.  7 
BAR  ADMISSION  AND  DISCIPLINE  -  See  ADVOCACY 
BENCH  BOOK  -  See  PUBLICATIONS 
BLACK  LUNG 

FJC  monograph  on  legal  issues  arising  from  the  "Black  Lung"  Act, 
availability:  No.  1 1,  p.  8 
BREED.  ALLEN  F. 

Third  Branch  interview:  No.  10,  p.  1 
BROWNING,  JAMES  R. 

Third  Branch  interview:  No.  5,  p.  1 


6,  p.  2 


p.  4 


BUSING 

Presidential  veto  of  anti-busing  legislation  (96th  Congress  Ad- 
journment): No.  1 ,  p-  2 
CHIEF  JUSTICE 

ABA  annual  address:  No.  3,  p.  1 
Chief  Justice's  1980  year-end  report:  No.  1 ,  p.  1 
Judicial  Conference  fall  meeting:  No.  10,  p.  1 
"Holiday  Message  from  the  Chief  Justice":  No.  12,  p.  3 
"Message  from  the  Chief  Justice":  No.  6,  p.  1 
CIRCUIT  EXECUTIVES 

Board  of  Certification  for  Circuit  Executives:  interviews  in  San 
Francisco:  No.  1,  p.  2;  No.  11,  p.  2;  Washington,  D.C.,  and 
Chicago:  No.  3,  p.  2;  New  York  City:  No.  9,  p.  7 
District  court  executives  utilization,  pilot  project:  No.  5,  p.  2 
Nejelski  new  circuit  executive  for  CA-3:  No.  1 1 ,  p.  6 
COMPLEX  &  PROTRACTED  LITIGATION 

"Blue  Ribbon"  juries  for  complex  litigation,  study:  No.  6,  p.  2; 

report  now  available:  No.  9,  p.  2 
Procedural  improvements  (Chief  Justice's  year-end  report):  No.  1 , 

P-6 

Data  compilation  for  "Rubin  Committee":  No.  9,  p.  2 
"Rubin  Committee"  on  protracted  cases,  activities:  No 

COMPUTERS  -  See  AUTOMATION 

CONFERENCES,  INSTITUTES,  AND  SEMINARS 

Antitrust  seminar  plans:  No.  1,  p.  1 
CCPA  conference  plans:  No.  3,  p.  2 
Circuit  Judicial  Conferences,  topics  and  speakers:  No.  1 1 
Federal    Judicial    Secretaries    Association    Conference    (Note- 
worthy): No.  9,  p.  3 
FJC  antitrust  seminar  held:  No.  9,  p.  2 
FJC  funds  for  judges"  travel  and  subsistence  at  1982  Harvard 

summer  program:  No.  1 1 ,  p.  1 
Judicial  Conference  of  U.S.  March  1981  meeting:  No.  4,  p.  1 
Seminar  for  new  bankruptcy  judges  (photo):  No.  5,  p.  3 
Seminars  for  court  interpreters:  No.  9,  p.  3 
U.  Va.  Graduate  Program  for  Judges  (Noteworthy):  No.  7,  p.  2 
CORRECTIONS,  PROBATION 

ABA  House  of  Delegates"  standards  on  legal  status  of  prisoners: 

No.  3,  p.  8 
Chief  Justice's  year-end  report,  reforms  needed:  No.  1 ,  p.  1 
Connecticut  laboratory  to  conduct  urinalyses  of  drug-dependent 

federal  offenders  (Noteworthy):  No.  7,  p.  2 
Federal  assistance  to  states,  legislation:  No.  12,  p.  3 
Federal  correctional  standards  by  Dept.  of  Justice:  No.  1 ,  p.  3 
Federal  probation  system  adopts  Risk  Prediction  Scale  80:  No.  1 , 

p.  7 
National  Corrections  Academy  opening  plans:  No.  9,  p.  6 
Parole  statistics,  1979,  and  1974-75  revocations  (Noteworthy): 

No.  4.  p.  3 
Presentence  report  error  correction:  No.  2,  p.  4 
Task  Force  on  Violent  Crime  recommendations  for  Sentencing 

Commission:  No.  9,  p.  1 
Third  Branch   interview  with  National   Institute  of  Corrections 

Director  Breed:  No.  10,  p.  1 
Youth  Corrections  Act  institutions  designation:  No.  11.  p.  7 
COURT  OF  CLAIMS   -   See  COURTS.  SPECIAL 
COURT  OF  CUSTOMS  AND  PATENT  APPEALS   -   See  COURTS. 

SPECIAL 
COURT  OF  INTERNATIONAL  TRADE 

Establishment  (Chief  Justices  1  980  year-end  report):  No.  1 .  p.  1 
Inauguration  (photo):  No.  2,  p.  4 
COURT  REPORTERS 

A.O.  retains  exclusive  authority  to  contract  for  bankruptcy  court 

reporters:  No.  8,  p.  1 
Computer-aided  transcriptions,  evaluation:  No.  8.  p.  5 
COURTS   -  ADMINISTRATION  AND  MANAGEMENT 

Central  Violations  Bureau  (CVB)  information  processing  system 
expansion:  No.  4,  p.  4 


Chief  Justices   1980  year-end   report,   judicial   administration 

improvements:  No.  1 ,  p.  6 
Civil  and  criminal  caseload  statistics  for  year  ending  June  30, 

1981:  No.  10,  p.  5 
Congressional  hearings  on  equal  employment  opportunity  in  the 

federal  judiciary:  No.  2,  p.  3 
District  court  executives  utilization,  pilot  project:  No.  5,  p.  2 
Federal  practice  committees  in  8th  Circuit:  No.  2,  p.  4 
Federal  judicial  workload  1980  statistics  availability:  No.  5,  p.  8 
First  National  Symposium  on  Court  Management  (Noteworthy): 

No.  4,  p.  3 
Judicial  Conference  fall  meeting:  No.  10,  p.  1 
Ninth  Circuit  administrative  innovations  (Browning):  No.  5.  p.  1 
Second  Circuits  annual  report:  No.  7,  p.  1 
Third  Branch  interview  with  Chief  Justice  Sheran:  No.  3,  p.  1 
COURTS,  CIRCUIT  (GENERAL) 

Circuit  assignment  revisions  for  Supreme  Court  Justices:  No.  1 0, 

p.  3 
Circuit  decisions  dicta  on  recommended  procedures  for  federal 

district  courts  (Noteworthy):  No.  4,  p.  2 
Civil  and  criminal  caseload  statistics  for  year  ending  June  30, 

1981:  No.  10,  p.  5 
Judicial  Conferences,  agenda  for  all  circuits:  No.  1 1,  p.  4 
National  Court  of  Appeals,  proposal  to  resolve  intercircuit  con- 
flicts: No.  10,  p.  9 
"Race  to  the  courthouse"  reforms:  No.  1 ,  p.  3 
Third  Branch  interview  with  Chief  Judge  Browning:  No.  5.  p.  1 
COURTS,  CIRCUIT  (SECOND) 

Second  Circuit  annual  report:  No.  7,  p.  1 
COURTS,  CIRCUIT  (FOURTH) 
New  chief  judge:  No.  5,  p.  1 
COURTS.  CIRCUIT  (FIFTH) 

Chief  Justices  1  980  year-end  report.  Fifth  Circuit  division:  No.  1 , 

p.  1 
Coleman  retires  as  Chief  Judge;  Godbold  and  Clark  become  Chief 
Judges  of  new  circuits:  No.  3,  p.  1 
COURTS.  CIRCUIT  (SEVENTH) 

Teleconferences  for  presentation  of  oral  arguments:  No.  4,  p.  2 
Walter  J.  Cummings  designation  as  Chief  Judge:  No.  7,  p.  1 

COURTS.  CIRCUIT  (EIGHTH) 

Preargument  Conference  Program  debut  (Noteworthy):  No.  6,  p.  3 

COURTS,  CIRCUIT  (NINTH) 

All-female  appellate  panel  (Noteworthy):  No.  4,  p.  3 
Third  Branch  interview  with  Chief  Judge  Browning:  No.  5.  p.  1 
COURTS,  CIRCUIT  (ELEVENTH) 

Fifth  Circuit  division  (Chief  Justice's  year-end  report):  No.  1 ,  p.  1 

Godbold  designated  Chief  Judge:  No.  3,  p.  1 

U.S.  Court  of  Appeals  for  the  Eleventh  Circuit  (photo):  No.  1 1 ,  p.  3 

COURTS,  CIRCUIT  (DC.) 

McGowan  becomes  Chief  Judge:  No.  2,  p.  1 
Spottswood  Robinson  III  replaces  Carl  McGowan  as  Chief  Judge: 
No.  6,  p.  1 

COURTS.  DISTRICT 

Civil  and  criminal  caseload  statistics  for  year  ending  June  30, 

1981:  No.  10,  p.  5 
Consolidated  data  entry  procedures  for  expansion  of  Courtran 

Index  and  CVB  Systems:  No.  10,  p.  4 
District  courts  cut  service  of  private  process:  No.  1 1 ,  p.  4 
District  court  executives  utilization,  five-court  test:  No.  5,  p.  2 
Judicial  Conferences,  agenda  for  all  circuits:  No.  1 1 ,  p.  4 
1979  District  Court  Time  Study,  availability:  No.  3,  p.  2 
Teleconferences  for  presentation  of  oral  arguments:  No.  4,  p.  2 

COURTS.  SPECIAL 

CCPA  Conference  on  April  10:  No.  3,  p.  2 
Court  of  Appeals  for  the  Federal  Circuit  legislation,  failure  in  96th 
Congress:  No.  1 ,  p.  2;  introduction  in  97th  Congress:  No.  1  2,  p.  1 


Court  of  Claims  and  CCPA  merger  proposal:  No.  4,  p.  7 
Court  of  International  Trade  establishment  (Chief  Justice's  year- 
end  report):  No.  1 .  p.  1 
Court  of  International  Trade  inaugural  ceremony  (photo):  No.  2.  p. 

4 
Intercircuit  tribunal  of  U.S.  Court  of  Appeals,  legislation:  No.  1  2,  p. 

4 
National  Court  of  Appeals,  proposal  to  resolve  intercircuit  con- 
flicts: No.  10.  p.  9 
New   courts   for   patent   cases   and    claims    against   the   U.S., 
congressional  proposals  (Noteworthy):  No.  1 1 ,  p.  8 
CRIMINAL  CODE  REVISION 

Criminal  law,  bail,  sentencing  legislation  in  97th  Congress:  No. 

10,  p.  2;  No.  12,  p.  1 
Legislation  failure  in  96th  Congress:  No.  1 ,  p.  1 
Ninety-seventh  Congress  legislation  in  House:  No.  4,  p.  7;  and  in 
Senate:  No.  12,  p.  1 
CRIMINAL  LAW  AND  JUSTICE 

ABA  and  Justice  Dept.  task  forces  on  crime,  establishment:  No.  5, 

p.  9 
ABA  House  of  Delegates  action  on  federal  court  issues:  No.  3,  p.  1 
Alaskan  ban  on  plea  bargaining:  No.  5,  p.  7 
Attorney  General's  Task  Force  on  Violent  Crime  final  report:  No.  9, 

p.  1 
Chief  Justice's  1980  year-end  report:  No.  1 ,  p.  6 
Chief  Justice's  speech  to  ABA  in  Houston:  No.  3,  p.  1 
Criminal  Code  revision  measures  in  96th  Congress:  No.  1,  p.  1;  in 

97th  Congress:  No.  4,  p.  7;  No.  10,  p.  2;  No.  12,  p.  1 
Criminal  defense  representation,  videotapes  for  lending:  No.  7,  p. 

5 
Federal  assistance  to  state  and  local  law  enforcement  agencies 

(Noteworthy):  No.  9,  p.  3 
Judicial  Conference  approval  of  technical  amendments  to  F.R. 

Crim.  P.:  No.  10,  p.  1 
Sentencing  options  paper  in  second  edition:  No.  7,  p.  3 
Speedy  Trial  Act  held  unconstitutional  by  district  court:  No.  8,  p.  1 
Third  Branch  interview  with  Attorney  General  Smith:  No.  6,  p.  4 
Third  Branch   interview  with   National   Institute  of  Corrections 

Director  Breed:  No.  10.  p.  1 
Third  Branch  interview  with  Senator  Thurmond:  No.  1 1 ,  p.  1 
Wiretaps  authorized  in  1980,  A.O.  annual  report:  No.  6,  p.  6 
CUSTOMS  COURT 

Customs  Court  Act  effective  date:  No.  1 ,  p.  2 
DAVIS-BACON  ACT 

ABA  resolution  for  repeal:  No.  9,  p.  1 
DEPARTMENT  OF  JUSTICE 

Federal  assistance  to  state  and  local  law  enforcement  (Note- 
worthy): No.  9,  p.  3 
Federal  correctional  institution  standards:  No.  1,  p.  3 
Task  Force  on  Crime  appointed:  No.  5,  p.  9;  report:  No.  9,  p.  1 
Third  Branch  interview  with  Attorney  General  Smith:  No.  6,  p.  1 
DISCOVERY 

Litigation  reforms  (Chief  Justice's  1  980  year-end  report):  No.  1 ,  p. 
6 
DISPUTE  RESOLUTION  ACT 

Funding  needs  (Brookings):  No.  4,  p.  6 
Passage  (Chief  Justice's  1980  year-end  report):  No.  1 ,  p.  1 
DOCUMENTS  AND  RECORDS 

Convention  on  Abolishing  the  Requirement  for  Legalization  of 
Foreign  Public  Documents,  effective  date:  No.  10,  p.  3 
DRUG  ABUSE 

Connecticut  laboratory  to  conduct  urinalyses  of  drug-dependent 

federal  offenders  (Noteworthy):  No.  7,  p.  2 
Examination  of  federal  drug  offenders,  legislative  extension:  No. 
12.  p.  5 
EDUCATION 

Chief  Justice's   1980  year-end   report,   law  schools'   practical 
training  for  attorneys:  No.  1 ,  p.  6 


Continuing  legal  education  programs  in  trial  advocacy  and  federal 

practice:  No.  12,  p.  5 
FJC  policy  revision  on  support  for  court  personnel  in  Institute  for 
Court  Management  executive  development  program:  No.  1  2, 
p.  1 
Judicial  education  for  state  and  federal  judges  (Chief  Justice's 

1980  year-end  report):  No.  1 ,  p.  6 
Law-related  educational  projects:  No.  7,  p.  1 
National   Academy    of   Corrections,    functions:    No.    10,    p.    6; 

opening:  No.  9,  p.  6 
Also    see    JUDGES,    CONTINUING     EDUCATION,    and    LAW 
SCHOOLS 
EVIDENCE 

Attorney  General's  Task  Force  on  Violent  Crime  final  report, 

recommendation  on  exclusionary  rule:  No.  9,  p.  1 
Convention  on  Abolishing  the  Requirement  for  Legalization  of 

Foreign  Public  Documents,  effective  date:  No.  10,  p.  3 
Exclusionary  rule  legislation:  No.  10,  p.  2;  No.  12,  p.  3 
Third  Branch  interview  with  Senator  Thurmond:  No.  1 1 ,  p.  5 
Also  see  EXCLUSIONARY  RULE 
EXCLUSIONARY  RULE 

Attorney  General's  Task  Force  on  Violent  Crime,  final  report:  No. 

9,  p.  1 
Congressional  proposals  in  97th  Congress:  No.  1 0,  p.  2;  No.  1  2,  p. 

3 
Strom  Thurmond's  views:  No.  1 1 ,  p.  5 
FAIR  HOUSING 

Government  suits  against  fair  housing  violators,  legislation  failure: 

No.  1,  p.  2 
New  enforcement  mechanisms,  legislation:  No.  4,  p.  7 
FEDERAL  COURT  CLERKS  ASSOCIATION 

Clerks  Council  establishment  (Noteworthy):  No.  9,  p.  3 
FEDERAL  JUDICIAL  CENTER 

Antitrust  seminar  plans:  No.  1,  p.  1 

Chief  Justice's  1980  year-end  report:  No.  1 ,  p.  6 

Computer  refresher  courses  for  judges:  No.  5,  p.  9 

Consolidated  data  entry  procedures  for  expansion  of  Courtran 

Index  and  CVB  Systems:  No.  10,  p.  4 
Data  compilation  for  "Rubin  Committee":  No.  9,  p.  2 
Eight-city  satellite  videoteleconference  experiment  by  FJC  and 

A.O.:  No.  11,  p.  2 
FJC  antitrust  seminar  held:  No.  9,  p.  2 
Foreign  visitors  learn  about  U.S.  Courts  at  FJC:  No.  9,  p.  1 
Judges  Kennedy  and  Butzner  elected  to  FJC  Board:  No.  5,  p.  1 
Third  Branch  interview  with  Bankruptcy  Judge  George:  No.  2,  p.  6 
Also  see  AUTOMATION  and  PUBLICATIONS  AND  AUDIO  AND 
VIDEO  CASSETTES 
FILING  FEES 

Reduction  of  civil  filing  fees  in  federal  courts,  legislation:  No.  1 2, 
p.  4 
FINANCIAL  DISCLOSURE 

Federal  judges  filing  of  financial  disclosure  statements:  No.  2,  p.  2 
Judges  and  judicial  officers  deadline  for  financial  disclosure 
statements:  No.  4,  p.  2 
FREEDOM  OF  INFORMATION  ACT 

Dept.  of  Justice's  rescission  of  requirement  for  agencies  to  show 

demonstrable  harm  in  FOI  refusal  (Smith):  No.  6,  p.  6 
Revision  legislation:  No.  12,  p.  5 
GUN  CONTROL 

Attorney  General's  Task  Force  on  Violent  Crime  final  report:  No.  9, 

p.  6 
Mandatory  sentences  for  felonies  committed  with  guns,  legisla- 
tion: No.  12,  p.  3 
HABEAS  CORPUS 

Attorney  General's  Task  Force  on  Violent  Crime,  recommenda- 
tions: No.  9,  p.  6 
Senator  Thurmond's  proposal:  No.  1 1 ,  p.  5 


INDIVIDUAL  RETIREMENT  ACCOUNTS 

Judicial  employees  may  set  up  IRAs:  No.  12,  p.  2 
INSANITY  DEFENSE 

Attorney  General's  Task  Force  on  Violent  Crime,  recommenda- 
tions: No.  9,  p.  6 

Modifications,  legislation:  No.  12,  p.  3 
JUDGES.  CONTINUING  EDUCATION 

Antitrust  seminar  plans:  No.  1 ,  p.  1 

CCPA  conference  on  April  10:  No.  3,  p.  2 

Computer  refresher  exercises  for  judges:  No.  5,  p.  9 

FJC  antitrust  seminar  held:  No.  9,  p.  2 

FJC  funds  for  judges'  travel  and  subsistence  at  1982  Harvard 
summer  program:  No.  1 1 ,  p.  1 

Seminar  for  new  bankruptcy  judges  (photo):  No.  5,  p.  3 

U.  Va.  Graduate  Program  for  Judges  (Noteworthy):  No.  7,  p.  2 

JUDGES,  FEDERAL 

ABA  age  guidelines  for  judges  (Noteworthy):  No.  1 ,  p.  3 
ABA  resolutions  relating  to  the  federal  judiciary:  No.  9,  p.  7 
All-female  appellate  panel  (Noteworthy):  No.  4,  p.  3 
Attorney  General's  Task  Force  on  Violent  Crime  final  report:  No.  9, 

p.  6 
Center  report  on  peremptory  challenge  of  judges:  No.  5,  p.  3 
Chief  Justice's  1980  year-end  report:  No.  1 ,  p.  1 
Circuit  judicial  councils  restructuring:  No.  1 1 ,  p.  4 
Federal  judgeship  creation,  FJC  report:  No.  6,  p.  7 
Financial  disclosure  statement  filing  forjudges:  No.  2,  p.  2;  due 

date:  No.  4,  p.  2 
Fourth  annual  Brookings  Seminar  agenda:  No.  4,  p.  1 
Honorary  title  for  former  chief  judges:  No.  5,  p.  2 
Judgeship  creation,  ABA  resolution:  No.  9,  p.  7 
Judgeship  creation  bill,  status:  No.  4,  p.  1 
Judge  selection  processes  (Interview  with  Smith):  No.  6,  p.  1 
Judicial  vacancies,  enumeration  by  district:  No.  6,  p.  8;  status 

(Holiday  Message):  No.  1  2,  p.  3 
Message  from  the  Chief  Justice:  No.  6,  p.  1 
Peremptory  challenge  legislation:  No.  4,  p.  6;  FJC  report:  No.  5,  p. 

3 
Third  Branch  interview  with  Chief  Judge  Browning:  No.  5,  p.  5 

JUDICIAL  CONFERENCE  OF  THE  U.S. 

Chief  Justice's  1  980  year-end  report,  judicial  disability  and  tenure 

legislation:  No.  1 ,  p.  1 
Fall  1981   meeting  actions:  No.  10,  p.  1 

March  1  981  meeting;  approval  of  Club  Membership  Commentary 
to  Code  of  Judicial  Conduct:  No.  4,  p.  1 
JUDICIAL  DISCIPLINE 

Ninth  Circuit  judges  performance  evaluations  (Browning):  No.  5, 
p.  5 
JUDICIAL  ETHICS 

Judicial  Conference  endorsement  of  Club  Membership  Commen- 
tary to  Code  of  Judicial  Conduct:  No.  4,  p.  1 
JUDICIAL  FELLOWS 

1981-82  Judicial  Fellows  announced:  No.  8,  p.  1 

JUDICIAL  SALARIES 

A.O.  to  pay  1981   raises:  No.  1 ,  p.  4 

Bankruptcy  judges  retirement  benefits  legislation:  No.  12,  p.  4 

Federal  judges'  salary  and  financial  disclosure  litigation:  No.  2,  p. 

2 

Fourth  annual  Brookings  Seminar,  agenda:  No.  4,  p.  1 
Foley  v.  Reagan  remanded  to  district  court:  No.  10,  p.  4 
Judgment   in   Will  III   entered:   other  senior  personnel   salary 

raises:  No.  3,  p.  3 
Legislation  to  require  Congress's  specific  authorization  forfederal 

judiciary  appropriation:  No.  1  2,  p.  4 
Life  insurance  and  annuity  premiums  deductible  from  Will  pay- 
ments: No.  8,  p.  5 
Message  from  the  Chief  Justice:  No.  6,  p.  1 
New  federal  judges  to  receive  4.8%  salary  increase:  No.  10,  p.  1 


Pay  cap  elimination  legislation  (96th  Congress  Adjourns):  No.  1, 

P  2 

Pres.  Carter's  quadrennial  salary  recommendations:  No.  2,  p.  2 

Quadrennial  Commission  recommendations  for  pay  raises:  No.  1 , 

P.  5 
Salary  increases  for  non-Article  III  judges  and  judicial  personnel  at 

resolution  of  Foley  v.  Reagan.  No.  12,  p.  1 
Salary  litigation  status  (Noteworthy):  No.  7,  p.  2 
Senate  Committee  and  0PM  consider  changes  in  FEGLI  policy: 

No.  8,  p.  5 
Survivors  annuity  payments;  salary  litigation  status  (Noteworthy): 

No.  7,  p.  2 

Will  ruling  applicability  to  new  judges:  No.  5,  p.  2 

Will  v.  US..  /  and  ///.  Supreme  Court  decisions:  No.  1 ,  p.  1 
JUDICIAL  SELECTION  AND  TENURE 

Fourth  annual  Brookings  Seminar  agenda:  No.  4,  p.  1 

Attorney  General  Smith's  views:  No.  6.  p.  1 
JUDICIAL  SURVIVORS  ANNUITY  SYSTEM 

Additional  payments  for  survivors  with  1976-79  entitlements 
(Noteworthy):  No.  7,  p.  2 

Reform  legislation  in  97th  Congress:  No.  1  2,  p.  4 

JURIES 

ABA  debate  on  proposed  Model  Grand  Jury  Reform  Act:  No.  9.  p. 

7 
ABA  House  of  Delegates'  resolution  on  grand  jury  procedures:  No. 

3,  p.  1;  on  voir  dire:  No.  3,  p.  8 
Closed  hearings  for  certain  grand  jury-related  judicial  proceedings, 

Judicial  Conference  recommendation:  No.  10,  p.  3 
Comparative  Study  of  Jury  Selection  Systems.  FJC  report:  No.  1 1 , 

P- 3 

Improvement  of  jurors'  comprehension  of  instructions  (Note- 
worthy): No.  8,  p.  3 

Jury  decisionmaking  and  "Blue  Ribbon"  juries,  two  FJC  studies: 
No.  6,  p.  2 

Jury  instructions  and  jury  trial  waiver  material  for  the  Bench  Book: 

No.  4,  p.  5 

"Rubin  Committee"  progress  in  study  of  jurors  in  protracted  civil 
trials:  No.  6,  p.  2 
JURISDICTION.  FEDERAL 

Chief  Justice  Sherans  views  on  diversity  jurisdiction:  No.  3,  p.  5 

Congressional  proposals  to  eliminate  federal  jurisdiction  in  con- 
troversial areas,  and  to  establish  National  Court  of  Appeals: 
No.  10,  p.  9 

Federal  Jurisdictional  Review  and  Revision  Commission,  legis- 
lation status:  No.  1 ,  p.  6 

Jurisdictional  minimum  elimination  (96th  Congress  Adjourns): 
No.  1.  p.  2 

New  courts  proposals  (Legislation):  No.  4,  p.  7;  No.  10,  p.  2;  No. 
1 1 .  p.  8  (Noteworthy):  No.  1  2,  p.  1 ;  No.  1  2,  p.  4 

Supreme  Court's  mandatory  jurisdiction  changes  (Chief  Justices 
1980  year-end  report):  No.  1,  p.  7;  (Brookings):  No.  4,  p.  6 

JUVENILE  JUSTICE 

Attorney  General's  Task  Force  on  Violent  Crime  recommendation 
for  federal  jurisdiction  over  juveniles  committing  federal 
offenses:  No.  9,  p.  6 

Cutbacks  in  Office  of  Juvenile  Justice  and  Delinquency  Preven- 
tion (Interview  with  Smith):  No.  6,  p.  5 

Youth  Corrections  Act  institutions  designation:  No.  11,  p.  7 

LAW  DAY 

Law  Day  U.S.A.  -  May  1,  1981:  No.  3,  p.  9 
LAW  SCHOOLS 

ABA  resolutions  to  upgrade  law  schools'  curricula:  No.  9,  p.  7 

Practical  training  for  future  attorneys  (Chief  Justice's  1  980  year- 
end  report):  No.  1 ,  p.  6 
LEGISLATION 

ABA  House  of  Delegates  action  on  products  liability  proposals 

No.  3,  p.  8 


ABA  resolutions  relating  to  the  federal  judiciary:  No.  9,  p.  1 
Attorney  General's  Task  Force  on  Violent  Crime  final  report:  No.  9, 

P-  1 
Chief  Justice's  1980  year-end  report:  No.  1,  p.  1 
Congressional  proposals  before  97th  Congress,  status:  No.  10,  p. 

2 
Criminal  Code  revision  reintroduced:  No.  4,  p.  1 
Fourth  annual  Brookings  Seminar  agenda:  No.  4,  p.  1 
Judgeship  bill:  No.  4,  p.  1 
Judicial  salary  legislation,  status  (Message  from  the  Chief  Justice): 

No.  6,  p.  1 
Legislative  histories  available  through  Library  of  Congress:  No.  8, 

p.  2 
Ninety-sixth  Congress  legislation:  No.  1,  p.  2 
Third  Branch  interview  with  Attorney  General  Smith:  No.  6,  p.  1 
Third  Branch  interview  with  Chief  Justice  Sheran:  No.  3,  p.  1 
Third  Branch  interview  with  Senator  Thurmond:  No.  1 1 ,  p.  1 
MAGISTRATES 

Judicial  Conference  approval  of  amendments  to  the  F.R.  Crim.  P. 
to  conform  with  amendments  to  Federal  Magistrates  Act:  No. 
10,  p.  1 
Salary  increases  upon  resolution  of  Foley  v.  Reagan:  No.  1  2,  p.  1 
MARSHALS  SERVICE 

District  courts  relieving  USMS  of  responsibility  for  service  of 

private  process:  No.  1 1 ,  p.  4 
U.S.  Marshals  Service  continuation  through  fiscal  year  (Chief 
Justice):  No.  6,  p.  6 
MASTERS,  SPECIAL 

Allen  Breed's  views:  No.  10,  p.  7 
MINORITIES 

Hearings  on  equal  employment  opportunity  in  the  federal  judiciary: 

No.  2,  p.  3 
Minority  judge  appointments  by  Reagan,  Attorney  General  Smith's 
views:  No.  6,  p.  4 
NARCOTICS  -  See  DRUG  ABUSE 
O'CONNOR.  SANDRA  DAY 

Investiture  as  Supreme  Court  Justice  (photo):  No.  10,  p.  1 
PENSIONS 

ABA  deferral  of  support  for  judicial  pension  plans:  No.  3,  p.  8 
Bankruptcy  judges  legislation  in  96th  Congress:  No.  1,  p.  2;  in 
97th  Congress:  No.  12,  p.  4 
PEREMPTORY  CHALLENGE 

Disqualification  by  peremptory  challenge,  FJC  report:  No.  5,  p.  3 
Legislation:  No.  4,  p.  6 

Ninth  Circuit  chief's  views  (Browning):  No.  5,  p.  6 
PLEA  BARGAINING 

Alaskan  ban,  report  availability:  No.  5,  p.  7 
PRETRIAL  SERVICES 

Eight-city  videoteleconference  experiment  (photo):  No.  1 1 ,  p.  2 
Pretrial  services  agencies  (Brookings):  No.  4,  p.  7 
PRISONS  AND  PRISONERS 

ABA  House  of  Delegates'  standards  on  legal  status  of  prisoners: 

No.  3,  p.  8 
Attorney  General's  Task  Force  on  Violent  Crime  final  report:  No.  9, 

P-  1 
Federal  correctional  institution  standards  (Noteworthy):  No.  1,  p. 

3 
National  Corrections  Academy  opening:  No.  9,  p.  6 
1974-75  parole  revocations  and  1979  parole  statistics  (Note- 
worthy): No.  4,  p.  3 
Post-filing  prisoner  mediation  projects:  No.  2,  p.  4 
Presentence  report  error  correction  procedures:  No.  2,  p.  4 
Prison  population  statistics,  first  half  of  1981  (Noteworthy):  No. 

1 1 ,  p.  2 
Prisoners'  Rights  Compendium,  current  supplement  availability: 
No.  4,  p.  7 


Third  Branch   interview  with  National  Institute  of  Corrections 

Director  Breed:  No.  10,  p.  1 
Youth  Corrections  Act  institutions  designation:  No.  1 1,  p.  7 
PROBATION   -  See  CORRECTIONS.  PROBATION 
PROCESS,  SERVICE  OF 

District  courts  relieving  Marshals  Service  of  responsibility  for 
service  of  private  process:  No.  11,  p.  4 
PROFESSIONAL  ETHICS 

ABA  Model  Rules  of  Professional  Conduct,  new  drafts:  No.  9,  p.  5 
Also  see  JUDICIAL  DISCIPLINE  and  JUDICIAL  ETHICS 
PUBLICATIONS  AND  AUDIO  AND  VIDEO  CASSETTES 
Arbitration  experiment.  Center  evaluation:  No.  7,  p.  3 
Attorney-client  fee  arrangements,  Center  report:  No.  6,  p.  7 
"Black  Lung"  Act  legal  issues,  monograph:  No.  11,  p.  8 
"Blue  Ribbon"  juries  for  complex  litigation,  study:  No.  9,  p.  2 
Comparative  Study  of  Jury  Selection  Systems:  No.  1 1 ,  p.  3 
Criminal  defense  representation,  videotapes  for  lending:  No.  7,  p. 

5 
Effects  of  Sentencing  Councils  on  Sentencing  Disparity:  No.  1 1 , 

p.  3 
Experimentation  in  the  Law,  FJC  report:  No.  1 1,  p.  1 
Federal  Rulemaking:  Problems  and  Possibilities,  FJC  report:  No. 

1 1 ,  p.  9 
FJC  antitrust  seminar  monograph  on   "Rule  of  Reason,"  and 

audiocassettes  availability:  No.  10,  p.  9 
Judgeship  creation,  study:  No.  6,  p.  7 
Jury  decisionmaking  and  "Blue  Ribbon"  juries,  two  new  Center 

studies:  No.  6,  p.  2 
Jury  instructions,  waiver  of  jury  trial,  and  naturalization  materials 

added  to  Bench  Book:  No.  4,  p.  5 
Model  sentencing  forms  added  to  Bench  Book:  No.  2,  p.  1 
1979  District  Court  Time  Study  availability:  No.  3,  p.  2 
Peremptory  challenges  of  judges,  report  availability:  No.  5,  p.  3 
Prisoners'  Rights  Compendium,  current  supplement  availability: 

No.  4,  p.  7 
Sentencing  options  paper  in  new  edition:  No.  7,  p.  3 
Third  Branch  index  distribution:  No.  3,  p.  3 
RULEMAKING 

Federal  court  rulemaking  process  (Brookings):  No.  4,  p.  1 
Federal  Rulemaking:  Problems  and  Possibilities,  FJC  report:  No. 

1 1 ,  p.  9 
Rulemaking  process  (Chief  Justice's  1  980  year-end  report):  No.  1 , 
p.  6 

SALARIES 

See  JUDICIAL  SALARIES 
SENTENCING 

Attorney  General's  Task  Force  on  Violent  Crime  final  report, 
recommendations  for  Sentencing  Commission  and  mandatory 
sentence  for  use  of  gun  in  federal  felony:  No.  9,  p.  6 
Effects  of  Sentencing  Councils  on  Sentencing  Disparity,  FJC  staff 

paper:  No.  1 1 ,  p.  3 
Model  legend  to  accompany  presentence  reports:  No.  6,  p.  3 
Model  Sentencing  Forms  distribution  by  FJC:  No.  2,  p.  1 
Presentence  report  error  correction  procedures:  No.  2,  p.  4 
Sentencing  reform  legislation  in  97th  Congress,  status:  No.  1 0,  p. 

2;  No.  12,  p.  3 
Third  Branch  interview  with  Allen  F.  Breed:  No.  1 0,  p.  1 
SETTLEMENT 

Preargument  Conference  Program  debut  in  Eighth  Circuit:  No.  6, 
P-3 
SHERAN.  ROBERT  J. 

Third  Branch  interview:  No.  3,  p.  1 
SMITH.  WILLIAM  FRENCH 

Third  Branch  interview:  No.  6,  p.  1 
SPEEDY  TRIAL 

District  judge  finds  Speedy  Trial  Act  unconstitutional:  No.  8,  p.  1 


Pretrial  services  agencies  (Brookings):  No.  4,  p.  7 

Speedy  Trial  Act  implementation  monitoring,  statistics:  No.  1 0.  p. 

5 
STATE-FEDERAL  RELATIONS 

Chief  Justices   1980  year-end  report,  judicial   administration 

improvements:  No.  1 ,  p.  6 
Federal  assistance  to  state  and  local  law  enforcement  agencies 

(Noteworthy):  No.  9,  p.  3 
Federal  habeas  corpus  modification,  legislation:  No.  4,  p.  7 
National  Institute  of  Corrections  assistance  to  state  and  local 

correctional  agencies  (Interview):  No.  10,  p.  1 
State-Federal  Judicial  Councils'  activities:  No.  4,  p.  6 
Third  Branch  interview  with  Chief  Justice  Sheran:  No.  3,  p.  1 

STATE  JUSTICE  INSTITUTE 

Chief  Justice's  support:  No.  1 ,  p.  6 

Legislation  failure,  96th  Congress:  No.  1 ,  p.  2;  introduction  in  97th 
Congress:  No.  10,  p.  9 

SUPPORTING  PERSONNEL 

A.O.  retains  exclusive  authority  to  contract  for  bankruptcy  court 

reporters:  No.  8,  p.  1 
Congressional  hearings  on  equal  employment  opportunity  in  the 

federal  judiciary:  No.  2,  p.  3 
Federal  assistance  to  state  and  local  law  enforcement  agencies 

(Noteworthy):  No.  9,  p.  3 
Federal  Court  Clerks  Association  conference  (Noteworthy):  No.  9, 

P- 3 

FJC  policy  revision  on  support  for  court  employees  in  Institute  for 
Court  Managements  executive  development  program:  No.  1  2, 

p.  1 
Judicial  clerks  appointment  timetable  withdrawn  (Noteworthy): 

No.  7,  p.  2 
Salary  increases  at  resolution  of  Foley  v.  Reagan:  No.  12,  p.  1 
Seminars  for  court  interpreters:  No.  9,  p.  3 
Senior  judiciary  personnel  salary  raises  after  Will  III:  No.  3,  p.  3 


SUPREME  COURT 

Chief  Justice's  1980  year-end  report:  No.  1 ,  p.  1 

Circuit  assignment  revisions  for  Supreme  Court  Justices:  No.  1 0, 

P- 3 
Congressional  proposal  for  National  Court  of  Appeals  to  reduce 

Supreme  Court  workload:  No.  10,  p.  9 
Fourth  annual  Brookings  Seminar  participants:  No.  4,  p.  1 
Justice  O'Connor's  investiture  (photo):  No.  10,  p.  1 
Justice  Stewart,  accolade  for.  No.  7,  p.  2 
Ordering  Justices'  speeches:  No.  6,  p.  7 
Stevas  becomes  Clerk  of  the  Supreme  Court:  No.  2,  p.  2 
SURVEILLANCE 

1980  wiretap  authorization,  annual  A.O.  report:  No.  6,  p.  6 
TELECONFERENCING   -  See  AUTOMATION 
THURMOND.  STROM 

Third  Branch  interview:  No.  1 1 ,  p.  1 
TRAVEL 

"Federal  Travel  Directory"  on  airfares  and  "Federal  Hotel/Motel 

Discount  Directory"  availability  (Noteworthy):  No.  10,  p.  3 
Paired-city  and  discount  airfares  for  judiciary  employees:  No.  8,  p. 
3 
U.S.  MARSHALS  SERVICE  -   See  MARSHALS  SERVICE 

VOIR  DIRE 

ABA  House  of  Delegates  resolution  on  attorney  involvement  in 

voir  dire:  No.  3,  p.  8 
VOTING  RIGHTS  ACT 

ABA  resolution:  No.  9,  p.  7 

Extension  and  study  of  specific  provisions  (Smith  interview):  No. 

6,  p.  5 
Extension,  status  in  Congress:  No.  12,  p.  4 
WOMEN  IN  THE  JUDICIARY 

First  all-female  appellate  judge  panel  (Noteworthy):  No.  4,  p.  3 
Justice  O'Connor's  investiture  (photo):  No.  10,  p.  1 
Reagan  administration  plans  for  women  and  minority  judges:  No. 
6,  p.  4 
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JANUARY  1982 


HIEF  JUSTICE  ISSUES  YEAR-END  REPORT 


In  his  annual  Year-End  Report  on 
e  Judiciary,  Chief  Justice  Burger 
oka  wide-ranging  look  at  judicial 
Iministration  in  1981,  the  75th 
miversary  of  Roscoe  Pound's  ad- 
ess  on  "The  Causes  of  Popular 
ssatisfaction  with  the  Adminis- 
ition  of  Justice."  Copies  of  the 
)-page  report  —  highlighted  be- 
irv  —  are  available  from  the 
mter's  Information  Service. 
He  pointed  at  the  outset  to  the 
;rease  in  filings  at  all  levels  of  the 
deral  judiciary,  and  the  judges' 
sponse  in  the  form  of  increased 
se  terminations.  Since  there  is"a 
lit  to  how  long  this  trend  of 
ireased  'judicial  productivity' 
ould  continue"  —  at  some  point 
risks  "eroding  the  quality  of  jus- 
e"  —  he  stressed  the  need  to 
ice  up  to  the  litigation  ex- 
Dsion." 

To  that  end,  he  reviewed  steps 
(en  in  1981  and  earlier  to  dis- 
urage  abuse  of  the  litigation 
Dcess,  to  deal  with  the  special 
Dblems  of  protracted  litigation, 
improve  the  quality  of  litigation 
d  lawyer  competence,  and  to 
vise  alternatives  to  traditional 
gation. 

He  stressed  that  the  quality  of 
iges  —  and  of  the  personnel  and 
stems  that  support  their  work  — 
essential  to  effective  judicial 
ministration.  The  need  for  ad- 
:ional  federal  judgeships  is 
cute,"  he  said,  as  is  the  need  for 
ention  to  judicial  compensation 
d  benefit  programs.  The  report 
/iewed  last  year's  developments 
federal  and  state  judicial  edu- 
tion  programs,  in  providing  auto- 
3ted  support  to  all  levels  of  the 
Jeral    judiciary,    and    described 


1981s  inauguration  of  an  experi- 
mental program  of  District  Court 
Executives  in  five  pilot  courts.  The 
report  also  described  efforts  "to 
help  jurors  perforrt4;i^gjr  task,  treat 
them  with  the  respect  they  de- 
serve, and  ifs£g  ttietir  time 
efficiently."  U*   Ity^ 

The  Chief  Justice^fflttfe  the 
October  1,  1981,  reorganization 
of  the  old  Fifth  Circuit  "after  a 
decade  of  continued  efforts  and 
proposals"  and  called  for  "statu- 
tory division  of  the  Ninth  Circuit," 
since  it  is  "infeasible  for  any 
appellate   court  to   operate   with 


twenty-three       full-time       circuit 
judges  and  eight  senior  judges." 

The  Chief  Justice  again  urged 
congressional  elimination  of  the 
Supreme  Court's  mandatory  appel- 
late jurisdiction,  and  reviewed 
other  legislative  efforts  to  provide 
increased  appellate  capacity  "for 
important  cases  which  the  Su- 
preme Court  simply  cannot  review 
given  its  present  caseload."  It  also 
remains,  he  said,  "uncertain 
whether  the  Justices  should  set 
aside  the  time  and  effort  required 
to  examine  proposed  rules  af- 
fecting the  federal  court  system," 
and  described  various  efforts  in 
1981  to  analyze  the  federal  rule- 
making process,  lift 


INTERVIEW  WITH  JUSTICE 
POTTER  STEWART 


Justice  Potter  Stewart  served 
on  the  Supreme  Court  a/most  23 
years  until  his  retirement  in  July, 
1981.  Appointed  in  1958  by 
President  Eisenhower,  he  was  the 
15th  Justice  to  come  to  the  Court 
from  Ohio,  either  by  virtue  of  birth 
or  residence. 

Justice  Stewart's  previous  ju- 
dicial service  was  on  the  U.S. 
Court  of  Appeals  for  the  Sixth 
Circuit  from  1954  to  1958. 

Justice  Stewart  is  from  Cincin- 
nati, Ohio,  where  he  returned  to 
serve  as  City  Councilman  after  a 
stint  in  a  New  York  law  firm  and 
service  in  the  U.S.  Navy  during 
World  War  II.  He  is  a  graduate  of 
Yale  Law  School  where  he  also 
obtained  his  undergraduate  de- 
gree. In  addition  he  did  graduate 
work  at  Cambridge  University, 
England. 


^m 


See  STEWART,  p.  3 


BERMANT  TO  DIRECT  FJC  INNOVATIONS  AND 
SYSTEMS  DEVELOPMENT  DIVISION 


On  January  1,  Dr.  Gordon  Ber- 
mant  assumed  the  position  of  Di- 
rector of  the  Federal  Judicial 
Center's  Division  of  Innovations 
and  Systems  Development,  which 
has  primary  responsibility  for  the 
Center's  efforts  to  help  the  federal 
courts  use  technology,  including 
computers.  Bermant  replaces  Dr. 
Jack  R.  Buchanan,  who  resigned  as 
Division  Director  to  accept  a  po- 
sition in  private  industry. 

In  announcing  the  Board's  ap- 
proval of  the  appointment,  FJC 
Director  A.  Leo  Levin  paid  tribute  to 
"the  many  top-flight  computer 
science  professionals  on  the  Di- 
vision's staff."  The  Division's 
ability  to  serve  the  federal  courts, 
he  noted,  will  be  "enhanced  by  Dr. 
Bermant's  extensive  familiarity 
with  the  federal  court  system  — 
with  the  judges  and  supporting 
personnel  —  and  the  richness  of 
his  management  experience." 
Levin  also  expressed  gratitude  to 
Dr.  Buchanan  for  his  leadership  of 
the  Division. 

Bermant  has  been  with  the 
Center  for  six  years,  serving  most 
recently  as  Deputy  Director  of  the 
Center's  Research  Division,  and  is 
nationally  recognized  for  his  re- 
search and  development  efforts  in 
the  courts  and  elsewhere.  He  has 
worked  closely  with  the  courts  and 
with  Judicial  Conference  commit- 
tees in  their  search  for  improved 
methods  of  juror  utilization  and 
selection,  in  assessing  the  role  of 
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special  masters  in  implementing 
judicial  orders,  and  in  evaluating 
the  use  of  videotape  in  court 
proceedings. 

Bermant  earned  his  Ph.D.  from 
Harvard  University  in  1 961 .  Priorto 
joining  the  FJC,  he  was  Project 
Director  of  the  Law  and  Justice 
Study  Center  of  the  Battelle  Seattle 
Research  Center,  lift 


COMMISSION  ON 

ACCREDITATION  FOR 

CORRECTIONS  ANNOUNCES 

SEMINARS 

The  Commission  on  Accredita- 
tion for  Corrections,  has  an- 
nounced two  professional  de- 
velopment seminars  to  provide  in- 
formation about  the  accreditation 
process.  Established  in  1974,  the 
Commission    has    developed    na- 


tional correctional  standards  and 
implemented  a  voluntary  ac- 
creditation program.  At  the  end  of 
1980,  nearly  600  individual  cor- 
rectional facilities  and  programs 
were  actively  involved  in  the  ac- 
creditation process. 

The  Commission  is  a  private 
non-profit  organization  composed 
ofa24-member  Board  of  Commis- 
sioners. The  Board  consists  of 
representatives  from  several  kinds 
of  correctional  facilities  as  well  as 
the  American  Bar  Association,  the 
American  Institute  of  Architects, 
the  American  Medical  Associa- 
tion, the  Correctional  Service  of 
Canada  and  the  National  Sheriffs 
Association. 

The  seminars  are  to  be  held 
February  1 1  and  1 2  in  Denver  and 
March  11  and  12  in  Atlanta.  For 
more  information  write  Commis- 
sion on  Accreditation  for  Correc- 
tions, 6110  Executive  Boulevard, 
Suite  600,  Rockville,  MD  20852  oi 
call  Suzanne  Burkhardt  at  (30V 
770-3097.  life 


CHIEF  JUSTICE  CALLS  FOR  EXPANSION  OF 
PRISON  INDUSTRIES 


Chief  Justice  Warren  E.  Burger 
called  for  a  new  approach  to 
corrections,  including  the  develop- 
ment of  an  expanded  prison  in- 
dustries program,  in  a  speech 
hosted  by  the  Lincoln  Bar  Associ- 
ation at  the  University  of  Nebraska. 
The  Chief  Justice  asked  whether 
an  extensive  prison  construction 
program  the  country  was  begin- 
ning would  lead  to  more  "ware- 
houses," or  to  "factories  with 
fences  around  them  where  we  will 
first  train  inmates  and  then  have 
them  engaged  in  useful  produc- 
tion?" 

If  federal  grant  legislation  for  im- 
proved prison  facilities  is  enacted, 
he  stated,  it  is  important  that  stan- 
dards for  such  grants  include  "(a) 
conversion  of  prisons  into  places 
of  education  and  training  and  into 
factories  and  shops  for  production; 


(b)  a  repeal  of  statutes  which  limi 
prison  industry  production;  (c)  ar 
affirmative  limitation  against  an> 
form  of  discrimination  agains 
prison  products;  (d)  a  change  it 
attitudes  in  organized  labor  and  ii 
the  leaders  of  business  toward  th< 
use  of  prison  inmates  to  produci 
goods  or  parts." 

"Creating  prison  industries,"  thi 
Chief  Justice  said,  "with  incen 
tives  for  good  performance,  woul 
accomplish  the  dual  objective  c 
training  inmates  in  gainful  occupa 
tions  and  taking  off  the  backs  c 
the  American  taxpayers  the  enoi 
mous  load  of  maintaining  the  pris 
on  systems  of  this  country." 

The  Chief  Justice  stated  th£ 
when  society  places  a  person  b« 

See  PRISONS,  p. 


STEWART  from  p.  1 

From  the  perspective  of  your 
23  years  of  service,  what  do  you 
feel  have  been  the  most  signifi- 
cant changes  in  the  Supreme 
Court  and  in  the  way  it  produces 
opinions? 

Certainly  there  were  changes 
over  the  23  years.  When  I  first 
came  to  the  Court,  for  example, 
every  Justice  had  two  law  clerks. 
By  the  time  I  left  most  Justices 
had  four.  I  had  three,  Justice 
Rehnquist  had  three,  Justice 
Stevens  had  two,  but  all  the  others 
had  four.  And,  I  think  opinions 
tended  to  be  longer  at  the  time  I 
left  and  perhaps  more  the  product, 
at  least  preliminarily,  of  the  law 
clerks  than  when  I  first  came. 

Like  all  federal  courts,  the 
workload  of  the  Supreme  Court 
has  grown  at  a  tremendous  rate 
in  the  last  two  decades.  Does  the 
increased  number  of  concurring 
and  dissenting  opinions  reflect 
that  workload  pressures  are 
making  it  more  difficult  for  the 
Court  to  function  as  a  collegial 
body? 

Well,  I  hardly  think  so.  Right 
from  the  time  I  first  came  here  I 
was  impressed  with  the  fact  that 
the  Supreme  Court  of  the  United 
States  had  less  collegiality  and 
:ollective  effort  than  the  Court  of 
i^ppeals  on  which  I  had  served  had 
nad.  There  was  no  marked  change 
n  that  over  the  years  that  I  served. 
3erhaps,  as  a  matter  of  fact,  it 
Decame  more  collegial  over  that 
Deriod  of  time.  I  think  the  number 
3f  separate  opinions  isn't  sig- 
nificant in  that  respect. 

Do  you  believe  the  increasing 
ack  of  unanimous  opinions  on 
sensitive  social  and  political 
ssues  threaten  in  any  way  the 
>ublic's  confidence  in  the  Court? 

I  hardly  think  so.  It's  always 
mpressed  me  and  rather  sur- 
mised me  how  often  the  Court  is 
manimous.  I  think  it's  unanimous 
ibout  a  third  of  the  time,  and 
vhen  you  begin  with  a  hypothesis 
hat  the  cases  that  come  to  the 
Supreme    Court    of    the    United 


States  are  close  cases,  often  in- 
volving issues  about  which  other 
courts  have  differed — often  novel 
issues — and  if  you  begin  with  the 
hypothesis  that  the  nine  members 
of  the  Court  have  varying  points  of 
view,  I  think  dissenting  opinions 
and  lack  of  unanimity  are  almost 
inevitable  in  almost  every  case. 
And,  as  I  said  at  the  outset,  what 
has  always  impressed  me  was  the 
number  of  times  that  the  Court, 
given  all  of  those  things,  is 
unanimous. 

A  few  years  ago,  a  law  Pro- 
fessor said  that,  "Courts, 
through  interpretation  of  the 
Constitution  and  the  law,  now 
reach  into  the  lives  of  the  people, 
against  the  will  of  the  people, 
deeper  than  they  ever  have  in 
American  history."  Do  you  agree 
with  that  statement?  If  so,  do  you 
see  it  as  a  "problem"  that  needs 
to  be  corrected,  or  is  it  perhaps 
an  unavoidable  evolution  in  the 
process  of  governing  an  increas- 
ingly complex  society? 

Well,  I  think,  as  the  last  part  of 
your  question  implies,  never  be- 
fore in  our  history  has  our  social 
structure  been  so  complex  as  it  is 
now.  Often  courts  have  acted  only 
after  the  political  branches  of 
government  (legislative  and  ex- 
ecutive)— state  or  federal — have 
failed  to  act  or  reached  a  political 
impasse.  If  a  plaintiff  brings  a 
lawsuit  in  a  court  alleging  that  the 
conditions  in  a  particular  prison 
are  unconstitutional,  and  if  the 
court  decides  that  the  plaintiff  is 
correct  after  hearing  all  the  evi- 
dence, it  is  that  court's  duty  to 
devise  a  remedial  decree,  and  one 
can  hardly  criticize  the  courts  for 
acting,  particularly  in  the  light 
of  inaction  by  those  who  have 
the  political  responsibilities  to 
run  those  institutions — prisons, 
schools,  and  so  on. 

With  the  exception  of  cere- 
monial occasions,  cameras  are 
currently  forbidden  in  federal 
courts,  but  over  30  states  now 
permit  them.  Do  you  think  the 
federal  policy  is  a  sound  one?  Do 
you    have    any   special   feelings 


about  televising  arguments  in  the 
Supreme  Court? 

I  think  a  good  argument  can  be 
made  against  televising  the  pro- 
ceedings in  a  trial  court,  the  argu- 
ment being  that  the  televising  of 
such  proceedings  would  distort 
the  administration  of  justice, 
would  distort  the  actions  of  the 
witnesses  and  the  members  of  the 
jury  and  even  the  judge,  conscious 
as  they  would  be  that  they  were 
not  just  in  a  courtroom  but  in 
everybody's  living  room.  I  think  a 
less  forceful  argument  can  be 
made  along  those  lines  when  one 
talks  about  an  appellate  court,  a 
reviewing  court  of  any  kind,  and 
that  would  include  the  Supreme 
Court  of  the  United  States.  How- 
ever, it  has  been  a  long  tradition 
that  while  the  proceedings  of  the 
Supreme  Court  of  the  United 
States  are  open  to  the  public  in- 
cluding the  written  press  and  the 
television  press,  to  report  it  in  the 
newspapers  or  on  television  later, 
there  are  no  transcriptions  made 
for  the  benefit  of  the  press  and  no 
televised  transcriptions.  I  think 
that  the  day  may  come,  if  tele- 
vision is  part  of  the  press  as  it 
seems  to  be  now  and  seems  des- 

See  STEWART,  p.  4 


IRAS:  A  CORRECTION 

In  the  December  The  Third 
Branch,  page  2,  an  article  ap- 
peared entitled  "Individual  Re- 
tirement Accounts  Now  Avail- 
able to  All  Judicial  Branch  Em- 
ployees." That  article  described 
in  the  third  full  paragraph  of  the 
second  column  a  limitation  on 
IRA's:  the  investment  of  indi- 
vidual retirement  accounts  in 
collectibles.  But  the  article 
stated  that  such  investments  are 
"now"  allowable.  That  is  in- 
correct. It  should  have  read  "the 
investment  of  individual  retire- 
ment accounts  in  collectibles  is 
not  allowable."  The  Third  Branch 
regrets  the  error. 


STEWART  from  p.  3 

tined  to  be,  that  federal  appellate 
proceedings  will  be  televised.  But, 
it  seems  to  me  that  that  day  is 
pretty  far  in  the  future. 

During  your  years  on  the  Court 
you  heard  a  lot  of  cases  argued  by 
a  lot  of  lawyers.  Do  you  share  the 
criticism  aimed  at  the  quality  of 
advocacy  in  the  federal  courts 
which  came  out  of  the  Judicial 
Conference  Committee  which 
studied  this  subject? 

Well,  like  everything  human  in 
this  world,  certainly  the  quality  of 
appellate  advocacy  could  be  im- 
proved, and  that  as  I  say,  is  true  of 
every  human  endeavor  with  which 
I  am  familiar.  Every  single  one 
could  be  improved.  And  like  most 
other  things  in  life  there  is  a  wide 
disparity  in  the  quality  of  appellate 
advocacy  before  the  Supreme 
Court  of  the  United  States  or 
before  any  appellate  court.  Some 
briefs  and  arguments  are  excel- 
lent, some  are  poor  and  most  of 
them  are  somewhere  in  between. 
But  it's  been  my  observation,  not 
only  as  a  member  of  the  Supreme 
Court  of  the  United  States,  but 
earlier  as  a  member  of  a  Court  of 
Appeals  and  earlier  still  as  a 
practicing  member  of  the  bar,  that 
the  quality  of  the  lawyers  who 
appear  before  the  courts  with 
which  I  am  familiar  has  been 
satisfactory. 

Another  area  in  which  you 
have  become  renowned  is  that  of 
free  speech  and  free  press.  In 
light  of  several  recent  million- 
dollar  libel  judgments  and  the 
imprisonment  of  reporters  who 
refused  to  divulge  confidential 
sources,  do  you  sense  that  the 
traditional  protections  given  the 
press  are  being  eroded?  Do  you 
perceive  any  cause  for  concern 
here? 

No,  I  don't  think  that  upsetting 
libel  verdicts  was  a  traditional 
protection  of  the  press.  After  all, 
the  libel  law  was  well  established 
at  the  time  that  the  First  Amend- 
ment was  adopted.  Nobody,  until 
fairly   recently,   thought   that  the 


tort  of  libel  had  any  connection 
with  the  First  Amendment.  And, 
indeed,  this  question  of  disclosure 
of  confidential  sources  by  news- 
men is  fairly  recent.  I  think  the 
case  that  we  heard  back  some  25 
years  ago  in  the  Court  of  Appeals 
for  the  Second  Circuit  (I  was  a 
member  by  designation) — the 
case  of  Garland  v.  Torre — was  the 
very  first  case  in  which  it  had  ever 
been  claimed  that  a  newsperson 
was  protected  in  failing  to  disclose 
the  confidential  sources  that  he  or 
she  had  by  the  First  and  Fourteenth 
Amendments.  Up  until  then  it  had 
been  considered  purely  a  question 
of  the  evidence  law  of  that  particu- 
lar jurisdiction.  And  so  I  think  that 
when  courts  have  sometimes  re- 


/  wish  I  had  had  more  time  to 
write  dissenting  opinions. 


jected  the  First  Amendment 
claims  which  are  made  in  libel 
cases  or  in  cases  in  which  jour- 
nalists have  failed  to  disclose  or 
refused  to  disclose  their  sources 
before  a  grand  jury  or  elsewhere, 
that  the  courts  are  not  rejecting 
traditional  protections  of  the  press 
but  simply  rejecting  brand  new 
claims  by  the  press.  So,  I  don't 
perceive  any  basic  threat  to  the 
freedoms  guaranteed  by  the  First 
and  Fourteenth  Amendments.  I 
dissented  in  some  of  those  cases. 
Nonetheless,  I  think  the  thought 
that    traditional    protections    are 


being  ignored  or  disregarded  or 
destroyed  is  a  completely  falla- 
cious thought. 

You  have  an  established  rec- 
ord of  writing  major  decisions  in 
Fourth  Amendment  search  and 
seizure  cases.  What  are  your 
views  on  proposals  to  modify  the 
exclusionary  rule?  What  do  you 
think  would  be  the  practical  im- 
pact of  such  a  change? 

The  proposals  that  I  have  seen 
or  that  I  am  familiar  with  are  those 
that  would  modify  the  exclu- 
sionary rule  so  as  to  permit  the 
admissibility  of  evidence  that  was 
seized  as  a  result  of  an  innocent, 
good  faith,  technical  violation  of 
the  Fourth  and  Fourteenth  Amend- 
ments but  not  one  that  was  seized 
as  a  result  of  a  deliberate,  knowing 
violation  of  the  constitutional 
freedom  from  unreasonable  search 
and  seizure. 

But  one  must  remember  that 
the  exclusionary  rule  goes  back  to 
the  year  1  91 4.  The  case  of  Weeks 
v.  United  States  was  decided 
unanimously  by  a  Supreme  Court 
that  has  not  been  known  in  history 
as  a  militantly  liberal  court,  and 
those  were  the  days,  of  course, 
when  the  Fourth  Amendment  was 
thought  to  apply  only  to  federal 
agents.  It  was  only  in  Mapp  v. 
Ohio  that  the  Supreme  Court  of 
the  United  States  held  that  the 
exclusionary  rule  was  part  of  the 
Constitution,  it  having  recently 
been  held  that  the  Fourth 
Amendment  was  part  of  the  Four- 
teenth Amendment  and  that  it 
required  states  to  exclude  evi- 
dence that  had  been  seized  in 
violation  of  the  Fourth  and  Four- 
teenth Amendments.  It  is  inter- 
esting to  remember  that  the  Mapp 
opinion  was  not  a  Court  opinion.  It 
was  an  opinion  of  four  people  who 
signed  it  and  then  there  was  a 
concurring  opinion.  Four  people 
did  not  join  it  at  all — did  not  join 
the  result.  But,  in  any  event,  it  was 
not  a  Court  opinion.  I  know  a  great 
deal  of  controversy  has  surrounded 
the    exclusionary    rule    generally. 

See  STEWART,  p.  6 
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Noten/oifly 

The  United  States  Supreme 
Court  has  agreed  to  review  the 
ruling  made  by  Chief  Judge  Miles 
W.  Lord  (D.  MN)  that  the  Bank- 
ruptcy Reform  Act's  delegation  of 
trial  authority  to  bankruptcy  judges 
is  unconstitutional  (See  The  Third 
Branch,  June  and  October  1981). 
That  ruling  was  based  on  Chief 
Judge  Lord's  finding  that  the  Act's 
"wholesale"  transfer  of  Article  III 
powers  exceeded  the  proper  limits 
of  delegation  to  non-Article  III 
tribunals. 

Two  cases  were  consolidated 
for  direct  appeal  from  Judge  Lord's 
decision.  Northern  Pipeline  Con- 
struction Co.  v.  The  Marathon 
Pipeline  Co.,  No.  81  -1  50,  and  U.S. 
v.  The  Marathon  Pipeline  Co.,  No. 
81-546. 


***** 

Contrary  to  expectations,  the 
Department  of  Justice  on  January 
5  filed  separate  appeals  on  behalf 
of  the  President  to  the  Supreme 
Court  and  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
in  the  salary  litigation  of  Foley  v. 
Reagan.  The  appeal  to  the  Su- 
preme Court,  filed  under  28  U.S.C. 
§1252,  objected  to  Chief  Judge 
John  Lewis  Smith's  (D.  D.C.)  order 
of  November  16,  1981,  which 
held,  inter  alia,  that  recently  in- 
creased salaries  of  senior  non- 
Article  III  judicial  branch  personnel 
could  not  retroactively  be  reduced 
(see  The  Third  Branch,  December 
1981)  as  well  as  his  order  of 
December  7  denying  the  Gov- 
ernment's request  for  a  "Munsing- 
wear  order"  dismissing  the  case 
against  the  President.  The  appeal 
to  the  D.C.  Circuit  was  from  the 
same  rulings,  "except  the  parts 
of  those  orders  in  which  the 
Court  held  unconstitutional  the  Act 
of  October  12,  1981  [which  im- 
posed the  salary  reductions]." 
***** 

An  Administrative  Law  Judge  of 
the  Architectural  and  Transporta- 
tion   Barriers    Compliance    Board 


ruled  last  month  that  the  federal 
courthouse  in  Atlanta  does  not 
violate  the  Architectural  Barriers 
Act  in  having  judges'  benches, 
witness  stands,  jury  boxes  and 
court  reporters'  stations  reachable 
only  by  steps.  The  Executive  Di- 
rector of  the  Compliance  Board  had 
alleged  that  these  places  are  not 
sufficiently  accessible  to  and  usa- 
ble by  physically  handicapped 
persons. 

Administrative  Law  Judge 
Thomas  I.  Megan  held  that  the 
Barriers  Act  is  inapplicable  to 
these  courtroom  sites  because 
they  constitute  personal  property 
(architect-designed  furniture)  ra- 
ther than  realty  and  because  they 
are  located  in  private  working 
spaces  and  not  the  public  area  of 
the  courthouse  (which  is  accessi- 
ble to  the  handicapped). 

In  dicta,  Judge  Megan  also  ob- 
served, as  three  federal  judges  had 
testified,  that  neither  the  place  nor 
the  position  in  the  courtroom  from 
which  wheelchair  witnesses  testi- 
fied adversely  affected  the  quality 
of  their  testimony  nor  in  any  way 
impaired  the  administration  of 
justice. 

Underthe  Barriers  Act,  this  hold- 
ing is  deemed  a  final  order  of  the 
Board  itself.  In  re  Compliance  Fed- 
eral Courthouse,  Atlanta,  Georgia, 
Citation  No.  6-80-8  (Architectural 
and  Transportation  Barriers  Com- 
pliance Board,  Dec.  18,  1981). 

***** 

In  a  report  issued  late  last  year, 
the  Research  Advisory  Committee 
of  the  Second  Circuit  Court  of 
Appeals  concluded  thatthe  Court's 
Civil  Appeals  Management  Plan 
(CAMP)  is  "clearly  effective  in 
promoting  settlements  and  re- 
ducing the  proportion  of  appeals 
that  require  argument  and  de- 
termination by  the  court."  The 
CAMP  program  was  instituted  in 
1  975  under  the  leadership  of  then 
Chief  Judge  Irving  R.  Kaufman  with 
the  goal  of  conserving  judge  time. 
Court-employed  lawyers  work  with 
the  parties  to  determine  if  their 
case  can  be  settled  voluntarily  and 


without  judicial  involvement. 
CAMP  also  expedites  preparation 
of  cases  on  appeal  and  helps  to 
focus  and  narrow  the  issues  for 
cases  that  are  submitted  to 
argument. 

The  Advisory  Committee, 
chaired  by  Columbia  Law  School 
Professor  Maurice  Rosenberg,  re- 
ceived technical  assistance  in  its 
work  from  the  Federal  Judicial 
Center.  Later  this  year,  the  Center 
will  publish  a  somewhat  broader 
analysis  of  the  CAMP  program. 
Although  the  Center  report's  con- 
clusions parallel  those  of  the  Ad- 
visory Committee  report,  it  also  in- 
cludes various  statistical  analyses 
and  treats  some  questions  not 
addressed  in  the  shorter  Advisory 
Committee  Report. 

Copies  of  the  Advisory  Commit- 
tee Report  are  available  from  the 
Office  of  the  Second  Circuit  Ex- 
ecutive, U.S.  Courthouse  1803, 
Foley  Square,  New  York,  NY 
10007;  (212)  791-0978  or  (FTS) 
662-0978,  or  from  the  Center's 
Information  Service. 
***** 

ABA's  Judicial  Administration 
Division  has  constituted  a  Commit- 
tee on  Courts  and  the  Community 
aimed  at  advising  judges  what  they 
can  do  to  refute  misconceptions 
about  courts.  The  Committee, 
made  up  of  both  state  and  federal 
judges,  has  developed  ideas  which 
judges  might considerforinclusion 
in  their  speeches  to  public  groups 
or  articles  they  might  write  on  the 
courts  and  the  judicial  process 
generally.  For  further  information 
contact  Committee  Chairman 
Eugene  Murret,  109  Supreme 
Court  Bldg.,  301  Loyola  Ave.,  New 
Orleans,  LA  70112. 
***** 

The  Judicial  Conference  of  the 
United  States  adopted  at  its 
September  1981  meeting  the  re- 
quirement that,  effective  January 
1 ,  1  983,  8/2  X  1 1  -inch  paper  "will 
be  the  only  acceptable  size  in  all 
federal  courts."  The  Archivist  of  the 

See  NOTEWORTHY,  p.  8 


-.1 


STEWART  from  p.  4 

The    criticism    is    best    perhaps 
summed  up  in  Justice  Cardozo's 
aphorism     that     "the     constable 
blundered  so  the  criminal   goes 
free."  But  those  who  support  it  say 
that  it  is  the  only  effectively  avail- 
able way  to  enforce  the  provisions 
of    the    Fourth    and    Fourteenth 
Amendments,  and  to  date  that  has 
been  the  view  espoused  by  the 
Supreme    Court    of    the    United 
States.  What  its  future  may  be,  I 
don't  know,  but  it  seems  to  me 
that    if    one    modifies    the    ex- 
clusionary rule  and  moves  to  this 
sort  of  good  faith  inquiry  that  other 
difficulties  will  arise  which,  fore- 
seeably,  will   be  just  as  difficult 
issues  as  are  present  now.  What 
law  enforcement   officer   is   ever 
going  to  say  that  he  deliberately 
and  knowingly  violated  the  Fourth 
and  Fourteenth  Amendments?  So 
the    test    will    have    to    be    how 
egregious  was  the  violation,  and 
that  in  the  end  becomes  some- 
thing of  a  subjective  test. 

Repeatedly,  you  have  advo- 
cated restriction  on  the  use  of 
federal  habeas  corpus  and  col- 
lateral review  of  state  criminal 
convictions.  What  do  you  feel 
would  be  a  more  appropriate  role 
for  the  federal  judiciary  in  this 
area? 

There    is    a    built-in,    inherent 
conflict   between   the   state   and 
federal   court  systems.    It   is   un- 
necessarily exacerbated,  it  seems 
to  me,  if,  for  example,  a  person  has 
been  convicted  in  a  state  criminal 
court,    the    conviction    has    been 
affirmed  on   review  by  an   inter- 
mediate appellate  court,  and  by 
the  state's  supreme  court — with 
many  judges  having  reviewed  the 
claimed    errors — and    then    one 
federal  district  judge  grants  a  writ 
of  habeas  corpus  to  review  the 
state's    entire    court    system.     I 
wouldn't  favor  entirely  abolishing 
the  power,  but  I  think  it  has  been 
exercised,  perhaps  irresponsibly, 
and   perhaps  too  freely  in   many 
areas,  by  single  individual  district 
judges  and   by  federal   courts  of 


appeals  and  ultimately  by  the 
Supreme  Court.  In  a  way  it  implies 
a  criticism  of  an  entire  state  sys- 
tem: that  the  judges  who  people 
that  system — trial  and  appellate — 
are  not  capable  and  not  to  be 
trusted  in  deciding  federal  con- 
stitutional claims,  which  I  think  is 
a  fallacious  idea,  an  insult. 

What  are  your  opinions  on  the 
constitutionality  and  the  propri- 
ety of  proposed  legislation  which 
would  remove  federal  court  juris- 
diction in  cases  involving  abor- 
tion, busing,  prayers  in  school? 
What  factors  really  are  the 
impetus  for  these  proposals? 

My  opinions  on  the  constitu- 
tionality   of    such    proposals    are 
academic,  now  that  I  am  retired. 
But  I  would  point  out  that  there 
might  be  a  different  answer,  de- 
pending upon  whether  or  not  you 
are    talking    about   stripping    the 
Supreme    Court    of    the    United 
States    of   jurisdiction,    or    other 
federal   courts,   because  the   Su- 
preme Court  is  itself  created  by 
the  Constitution  and  the  Constitu- 
tion does  no  more  than  authorize 
Congress  to  create  the  other  fed- 
eral   courts.    So   there   might   be 
differing  constitutional  answers. 
As  to  the  policy  of  such  pro- 
posals— and  speaking  now  only 
as    a    citizen,    not    as    a    former 
judge — it  seems  to  me  that  any 
such  moves  would  greatly  disturb 
the    established    balance    in    our 
country  and  in  our  society  that  has 
been  established  now  since  the 
days  of  Chief  Justice  Marshall  and 
accepted,  whether  you  like  a  par- 
ticular decision  or  don't. 

Among  proposals  aimed  at 
easing  the  Court's  workload  are 
calls  to  create  a  National  Court  of 
Appeals  to  resolve  intercircuit 
conflicts.  What  are  your  opinions 
of  this  idea? 

Well,  the  proposals  that  I  have 
seen  so  far  I  would  be  opposed  to 
for  two  basic  reasons.  First  of  all, 
none  of  the  proposals  that  I  have 
seen  so  far  would,  in  my  opinion, 
really  ease  the  load  of  the  Su- 
preme Court  of  the  United  States 


and,  secondly,  I  think  they  would 
rob  the  Supreme  Court  of  a  very 
precious  quality  that  it  possesses, 
and  that  is  its  quality  of  accessi- 
bility to  everybody.  A  Gideon  can 
be  in  a  prison  cell  in  Florida  and 
write  a  half  legible  letter  in  scrawl 
to    the    Supreme    Court    of    the 
United  States  and  know  that  his 
message  is  going  to  come  to  every 
Justice's  chambers  and  that  it  will 
be  decided  on  its  merits  by  the 
Supreme    Court    of    the    United 
States.    I    would    hate   to    see   a 
system  that  would  say  to  a  Gideon 
or  anyone  else,  "Sorry,  Mister,  your 
case    is   a   second-class   case;   it 
can't  come  to  the  Supreme  Court 
of  the  United  States."  Those  are 
the  two  reasons.  First  of  all,  I  don't 
think  that  the   proposals   I   have 
seen  would  serve  the  purpose  of 
easing  the  burden  of  the  Supreme 
Court  of  the  United  States.  And, 
secondly,    if    one    provided    that 
some  cases  could  never  come  to 
the  Supreme  Court  or  could  come 
only  after  overcoming  some  ob- 
stacles that  would  eliminate  what 
seems  to  me  very  precious  quali- 
ties of  the  Supreme  Court,  which 
are  its  accessibility,  its  simplicity, 
and  the  fact  that  here  we  do  our 
own  work. 
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CA-3  SEEKS  ASSISTANT  TO  THE 

CIRCUIT  EXECUTIVE  AND 

JUDICIAL  COUNCIL 

Responsibilities:  Under  the  Circuit  Executive 
and  Judicial  Council,  the  assistant  is  responsible 
for  a  broad  range  of  tasks  in  all  phases  of  court 
administration  (See  28  U.S.C.  332(e)).  The  Third 
Circuit  includes  the  federal  courts  in  Delaware, 
New  Jersey,  Pennsylvania,  and  the  Virgin 
Islands. 

Qualifications:  (1)  law  degree  or  advanced 
degree  in  management  or  a  related  field;  (2)  one 
year  progressively  responsible  experience  in  the 
functional  area  of  the  work  to  be  performed,  e.g., 
court  administration,  social  science  evaluation, 
information  systems,  or  legal  research.  One  year 
of  specialized  experience  —  $23,566;  two  years, 
$28,245;  or  three  years,  $33,586. 

Salary:  $23,566  -  $33,586  (JSP  11-13)  com- 
mensurate with  qualifications. 

To  Apply:  Send  two  copies  of  resume  to  Paul 
Nejelski,  Third  Circuit  Executive,  20716  U.S. 
Courthouse,  Philadelphia,  Pennsylvania  19106, 
prior  to  March  1 ,  1 982. 

EQUAL  OPPORTUNITY  EMPLOYER 


CENTER  RELEASES  FOUR  NEW  PUBLICATIONS 


Copies  of  these  reports  are  avail- 
able from  the  Center's  Information 
Service  Office,  1520  H  Street, 
N.W.  Washington,  D.C  20005. 
Enclosing  a  gummed,  self-ad- 
dressed label  (which  need  not  be 
franked)  will  expedite  shipment. 
Or,  you  may  call  the  Office  at  (202) 
633-6365  (also  FTS). 

APPEALS  EXPEDITING 
SYSTEMS 

Appeals  Expediting  Systems:  An 
Evaluation  of  the  Second  and 
Eighth  Circuit  Procedures,  by 
Professor  Larry  C.  Farmer  of  the 
J.  Reuben  Clark  Law  School  at 
Brigham  Young  University,  and 
prepared  under  contract  to  the 
Center,  addresses  the  problem  of 
delay  in  the  appellate  process  by 
detailing  and  comparing  the  efforts 
of  two  circuit  courts  to  reduce  the 
time  required  to  prepare  cases, 
both  civil  and  criminal,  for  sub- 
mission on  appeal.  The  report  also 
discusses  the  potential  applica- 
bility of  computerized  manage- 
ment systems  to  appeals  expe- 
diting procedures. 

The  Center  began  its  research  in 
the  area  of  appeals  expediting 
systems  when  the  Judicial  Council 
of  the  Eighth  Circuit  asked  it  to 
document  and  analyze  the  system 
that  the  court  had  installed  to 
expedite  criminal  appeals  (soon 
expanded  to  civil  appeals)  by  close 
monitoring  of  each  appeal  by 
clerk's  office  personnel.  The 
Center  subsequently  undertook  a 
somewhat  similar  effort  at  the  re- 
quest of  the  Tenth  Circuit  Judicial 
Council,  and  that  work  is  nearing 
completion.  The  Second  Circuit, 
however,  had  an  appeals  expe- 
diting system  in  place,  one  for 
criminal  appeals  and  another  for 
civil  appeals  (part  of  its  Civil 
Appeals  Management  Plan).  The 
instant  report  analyzes  its  opera- 
tion and  compares  it  with  that  of 
the  system  in  the  Eighth  Circuit. 
The      Second      Circuit's      Civil 
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OPINION 
PUBLICATION 

"An  Evaluation  of  Limited  Publi- 
cation in  the  United  States  Courts 
of  Appeals  —  The  Price  of  Reform" 
reports  the  results  of  research 
undertaken  on  contract  with  the 
Center  and  published  in  The  Uni- 
versity of  Chicago   Law  Review. 

The  authors  —  Professors  Wil- 
liam L  Reynolds  and  William  M. 
Richman  of  the  Maryland  and  To- 
ledo  University   law  schools,    re- 
spectively —  analyzed  the  circuits' 
opinion-publication  rules  and  their 
published  and  unpublished  appel- 
late opinions  during  the  1978-79 
reporting  year.  They  evaluate  the 
costs    and    benefits   of  the    non- 
publication  rules  by  assessing  the 
quality  of  unpublished  opinions, 
and    decisions     not    to    publish 
opinions,  according  to  criteria  that 
they    explain    in    the    article.    Al- 
though   their    somewhat    critical 
assessment     of     non-publication 
rules  may  be  subject  to  debate,  the 
authors  do  provide  the  first  sys- 
temwide     empirical     analysis     of 
these   rules.   They  also   propose, 
based  on  their  analysis,  a  model 
rule  for  publication,  designed  to 
realize    the    benefits    of    limited 
publication  which  avoid  some  of  its 
hazards,  life 


COURTRAN 

"Courtran"  refers  to  a  range  of 
computer-based  systems  for  fed- 
eral court  and  case  management 
that  the  Federal  Judicial  Center 
has  developed  over  the  course  of 
its  twelve-year  history.  These  sys- 
tems, how  the  Center  developed 
them,  and  the  underlying  question 
of  technology's  role  in  the  courts 
are  treated  in  "Using  Technology 
to  Improve  the  Administration  of 
Justice  in  the  Federal  Courts,"  by 
Charles  W.  Nihan  and  Russell  R. 
Wheeler,  of  the  Center. 

See  COURTRAN,  p.  9 


SANCTIONS 

Sanctions  Imposable  for  Vio- 
lations of  the  Federal  Rules  of 
Civil  Procedure,  by  Professors 
Robert  E.  Rodes,  Jr.,  Kenneth  F. 
Ripple,  and  Carol  Mooney,  of  the 
University  of  Notre  Dame  School 
of  Law,  and  written  for  the  Center, 
surveys  the  current  state  of  the  law 
with  respect  to  sanctions  for  viola- 
tions of  the  Federal  Rules  of  Civil 
Procedure  as  reported  in  both  the 
case  law  and  the  secondary 
literature. 

The  report  discusses  the  rele- 
vant procedural  rules  concerning 
sanctions,  and  their  interrelation, 
the  constitutional  limitations  on 
the  imposition  of  sanctions,  and 
considers  such  questions  as  the 
possibilities  of  imposing  sanctions 
on  the  attorney  rather  than  the 
client. 

Much  of  the  study's  focus  is  on 
the  litigation  behavior  that  has 
resulted  in  the  imposition  of  sanc- 
tions. In  addition,  the  report  ana- 
lyzes federal  judicial  opinions  to 
determine  the  factors  that  the 
judges  appear  to  consider  impor- 
tant in  determining  which  sanc- 
tions to  apply.  The  typical  pattern 
of  sanctioning,  the  authors  con- 
clude, is  "one  in  which  the  delay, 
obfuscation,  contumacy,  and  lame 

See  SANCTIONS,  p.  9 

GPO  PRICE  CHANGE  IN 

EXPERIMENTATION  IN 
THE  LAW  REPORT 

The  November  1981  The 
Third  Branch  announced  publi- 
cation of  Experimentation  in  the 
Law,  the  report  of  the  Center's 
Advisory  Committee  of  that 
name,  and  indicated  that  the 
report  is  for  sale  by  the  Govern- 
ment Printing  Office.  GPO  has 
raised  the  price  of  the  report 
from  $4.25,  as  indicated  in  the 
article,  to  $4.75.  When  ordering, 
please  reference  GPO  stock 
#027-000-01148-9. 


Legislative  Update 

rnURT  OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT 

APPROVED  BY  SENATE;  BANKRUPTCY  BILLS 

INTRODUCED;  OTHER  ACTION 


On    November   18,   the    House 
passed    H.R.    4482    merging    the 
Court  of  Claims  and  the  Court  of 
Customs  and  Patent  Appeals  into 
the  Court  of  Appeals  forthe  Federal 
Circuit.    (See    The    Third   Branch, 
December  1 981 .)  On  December  8, 
the  Senate  passed  a  similar  bill, 
S.  1700,  titled  the  Federal  Courts 
Improvement   Act   of    1981.   The 
Senate  then   passed   H.R.   4482, 
amended  to  contain  the  language 
of  the  Senate  bill.  But  the  Senate 
had  approved  an  amendment  to  S. 
1700  relating  to  bankruptcies  of 
farm  produce  storage  facilities  that 
was  not  in  the  House  bill. 

The  concurrence  of  the  House 
was  requested  in  S.  1  700  and  H.R. 
4482  as  passed  by  the  Senate. 

Bankruptcy.  Congressman  Ro- 
dino  has  introduced  H.R.  5107  to 
improve  retirement  benefits  to 
bankruptcy  judges.  A  bill  with  a 
similar  objective,  the  Bankruptcy 
Judges  Retirement  Act  of  1981 
(S.  1788)  was  previously  intro- 
duced in  the  Senate  by  Senator 
DeConcini. 

Senator    Dole    has    introduced 
S.  2000,  the  Bankruptcy  Improve- 
ments Act  of  1981.  Among  other 
things,    the    bill    provides    for    a 
threshold  eligibility  test  for  relief 
under   Chapter   7    based    on    the 
petitioner's   ability  to   pay  a   rea- 
sonable portion  of  his  debts  out  of 
future   income.   The   bill   also   es- 
tablishes a  repayment  standard  in 
Chapter   13   cases  based  on  the 
debtor's    ability   to    repay   out    of 
future  income.  Similar  legislation 
has  been  proposed  in  the  House. 
Bail.  The       Senate      Judiciary 
Committee    has    approved    a    bill 
amending  the  Bail  Reform  Act  of 
1  966  to  permit  a  court  to  consider 
a  defendant's  "danger  to  the  com- 
munity" when  deciding  whetherto 
impose   pretrial   detention   or  set 
bail.  A  similar  bill  (H.R.  4264)  is 


pending    in     a    House    Judiciary 
subcommittee. 

Voting  Rights.  A  bill  to  extend 
the  Voting  Rights  Act  of  1965, 
which  is  identical  to  the  bill  passed 
in  the  House  in  October  (H.R. 
31 1  2),  has  been  introduced  in  the 
Senate.  The  bill,  S.  1  992,  has  been 
placed  on  the  Senate  calendar,  lift 


SUPPORT  AVAILABLE  TO 

ATTEND  COLUMBIA  LEGAL 

EDUCATION  PROGRAM 

THIS  SUMMER 

District  and  circuit  judges  who 
wish  Center  support  to  attend  Co- 
lumbia Law  School's  two-week 
Program  of  Professional  Develop- 
ment for  Lawyers  should  so  indi- 
cate by  letter,  as  soon  as  possible, 
to  the  Director  of  the  Center.  The 
program,  now  in  its  second  year, 
will  run  from  June  7  to  June  18, 
1982. 

As  with  the  Harvard  Summer 
Program  of  Instruction  for  Lawyers 
(see  The  Third  Branch,  November 
1981),  Columbia  has  agreed  to 
waive  tuition  for  federal  judges, 
and  the  Center  will  be  able  to 
provide  travel  and  per  diem  for  a 
limited  number. 

The  program,  which  involves  a 
large  number  of  the  Columbia 
faculty,  includes  one-  and  two- 
week  courses  in  a  broad  range  of 
continuing  legal  education 
subjects.  >¥i 


NOTEWORTHY  from  p. 

United  States  originally  requested 
consideration  of  this  action  and 
the  Court  Administration  Commit- 
tee recommended  that  action.  The 
Administrative  Office  of  the  United 
States  Courts  conducted  a  poll  of 
clerks  of  the  federal  courts  for  their 
views    on    prohibiting    legal-size 


U.S.  CIRCUIT  JUDGES 
INVITED  TO  APPLY  FOR 

U.VA.  LAW  SCHOOL 
GRADUATE  PROGRAM 

The  University  of  Virginia  Law 
School  is  now  receiving  applica- 
tions for  the  second  class  in  its 
recently      inaugurated      Graduate 
Program  for  Judges.  The  class  will 
enroll  on  July  1,  1982.  The  pro- 
gram involves  attendance  at  six- 
week  resident  sessions  at  the  Law 
School   in  Charlottesville  for  two 
successive  summers.  The  program 
leads  to  the  award  of  the  degree  of 
Master   of    Laws    in   the   Judicial 
Process. 

The    program    is   specially   de- 
signed for  appellate  judges  of  both 
federal  and  state  courts.  Program 
funds   are   sufficient  to   cover  all 
expenses  of  each  judge  attending, 
including   travel,    lodging,   meals, 
tuition,  and  all   instructional   ma- 
terials. The  curriculum  is  designed 
to   provide   more   substantial,    in- 
depth  study  of  material  that  is  inter- 
disciplinary,     comparative,      and 
jurisprudential  than  is  available  in 
any    other    program     of    judicial 
education. 

Circuit  judges  who  are  inter- 
ested in  the  program  may  obtain 
full  information  by  calling  or  writ- 
ing the  Director  of  the  program, 
Professor  Daniel  J.  Meador,  Uni- 
versity of  Virginia  Law  School, 
Charlottesville,  Virginia  22901. 
Telephone  (804)  924-3947.  Dead- 
line for  applications  is  February  25, 
1982.  tin 


paper.  Forty  percent  of  the  clerks, 
according  to  the  poll,  favored 
eliminating  legal-size  paper.  Forty 
percent  opposed  and  twenty  per- 
cent had  no  opinion. 

During  the  transition  period, 
from  December  14,  1981,  to  De- 
cember 31,  1982,  both  8/2  x  14- 
inch  and  81/2  x  1 1  -inch  paper  will 
be  acceptable  unless  local  rules 
prohibit  the  use  of  81/2  x  14-inch 
paper.  There  will  be  no  require- 
ment that  both  sides  of  the  paper 
be  used.  l¥l 


STEWART  from  p.  6 

What  is  the  answer  then? 

The  answer  is  to  appoint  Jus- 
tices who  are  competent  and  who 
are  willing  to  work,  and  I  think  the 
work  is  doable.  This  doesn't  mean 
that  I'm  not  very  happy  that  all  this 
attention  has  been  given  to  the 
problem  because  I  think  it's  a 
problem  that  may  be  a  continuing 
one  and  may  be  an  increasing  one. 
I  think  now  the  work  is  doable,  but 
I  think  anybody  would  agree  that  if 
the  number  of  certiorari  petitions 
went  up  to  500,000  a  year,  that 
the  point  would  be  reached  where 
the  work  would  not  be  doable. 
There  is  some  point  at  which 
everybody  would  agree.  Now 
there  are  about  5,000  or  a  little 
less. 

On  a  personal  level,  what  do 
you  feel  was  the  most  significant 
case  in  your  judicial  career?  Simi- 
larly, do  you  have  any  regrets 
about  anything  you  did  or  did  not 
do  or  say  in  connection  with  the 
opinions  of  the  Court? 

Well,  I  can't  say  what  was  my 
most  important  case  in  my  career 
because  I  think  it's  important  for  a 
judge — any  judge — to  remember 
that  every  case  is  the  most  im- 
portant case  in  the  world  to  the 
litigants  in  that  case.  And  a  judge 
shouldn't  think  of  cases  as  his 
cases  but  rather  as  their  cases. 
And  every  case  is,  as  I  say,  the 
most  important  case  in  the  world 
to  the  people  involved  in  that  case 
and  that's  something  of  which  a 
judge  should  never  lose  sight. 

Yes,  I'm  not  completely  happy 
with  everything  I  did.  For  one 
thing,  I  wish  I  had  had  more  time 
to  write  dissenting  opinions.  Per- 
haps I  wrote  more  than  my  share 
as  it  was.  But,  sometimes  just  the 
efficient  use  of  time  prevented 
doing  that,  and  I  therefore  would 
join  other  people's  dissenting 
opinions  even  though  they  were 
written  not  exactly  the  way  I 
would  have  written  them.  And,  if 
one  remembers  that,  as  I  said  at 
the  beginning  that  the  cases  here 


are  close  cases,  one  perhaps  has 
lingering  doubts  about  the  cor- 
rectness of  what  he  decided.  But  I 
have  no  permanent  doubts  about 
anything  that  I  did  on  the  merits, 
and  I  think  it  is  very,  very  im- 
portant that  a  member  of  the 
Supreme  Court  orany  judge  do  the 
very  best  job  he  can  and  then 
move  on  to  the  next  case  and  not 
stay  awake  all  night  worrying  and 
wondering  whether  he  did  right. 

Are  you  going  to  sit  on  the 
lower  courts? 

Yes,  I  have  already  committed 
myself  to  sit  in  the  Court  of 
Appeals  forthe  Sixth  Circuit  and  in 
the  Court  of  Appeals  for  the 
Seventh  Circuit.  Both  of  those  are 
after  the  first  of  the  year. 

I  have  had  very  tempting  invita- 
tions from  several  law  schools  to 
go  to  their  campuses  which  I  may 
well  accept  and  I'm  going  to  be 
engaged  in  an  international  arbi- 
tration in  a  controversy  that  can't 
possibly  reach  any  American 
court,  which  will  be  interesting, 
too.  I  am  also  recording  for  the 
blind  two  hours  a  week.  It's  made 
me  appreciate  all  the  services  of 
the  thousands  if  not  millions  of 
men  and  women  who  give  freely 
of  their  time  in  the  service  of  their 
fellow  men  and  women. lift 


EXPEDITING  from  p.  7 

Appeals  Management  Plan  (CAMP) 
was  instituted  in  1974,  with  initial 
financial  help  from  the  Center,  on 
the  initiative  of  then  Chief  Judge 
Irving  R.  Kaufman. 

The  Second  and  Eighth  Circuit 
Courts  of  Appeals'  median  dis- 
position time  statistics  compare 
quite  favorably  with  the  other  cir- 
cuits. The  data  in  this  report  are  not 
sufficient  to  attribute  their  strong 
performance  to  the  courts'  expe- 
diting systems,  but  it  is  true  that 
both  have  generally  been  success- 
ful in  exerting  early  control  of  the 
presubmission  process.  The  Cen- 
ter report  compares  the  specific 
expediting     procedures     in    each 


court  and  suggests  the  advantages 
and  disadvantages  of  each  court's 
approach,  lift 


COURTRAN  from  p.  7 

The  article  is  part  of  a  "Sym- 
posium on  Judicial  Administra- 
tion" published  in  the  Brigham 
Young  University  Law  Review,  Vol. 
1981,  No.  3.  The  symposium 
treats  an  array  of  topics,  including 
the  role  of  the  Chief  Justice,  dis- 
covery abuse,  complex  litigation, 
federal  court  review  of  state  court 
decisions,  and  recent  legislative 
actions  to  split  the  old  Fifth  Circuit 
Court  of  Appeals,  and  to  reform 
federal  judicial  councils.  A  limited 
number  of  issues  of  the  entire 
symposium  are  available  (only  to 
federal  judicial  personnel,  how- 
ever) from  the  Information  Service. lift 


SANCTIONS  from  p.  7 

excuses  on  the  part  of  litigants  and 
their  attorneys  are  tolerated  with- 
out any  measured  remedial  action 
until  the  court  is  provoked  beyond 
endurance."  At  that  point,  the  court 
punishes  one  side  or  the  other  with 
a  swift  and  final  termination  of  the 
lawsuit  by  dismissal  or  default.  The 
authors  make  specific  recom- 
mendations on  how  to  counterthis 
"all  or  nothing"  approach  to  sanc- 
tions and  propose  several  amend- 
ments to  the  rules,  lift 


PRISONS  from  p.  2 

hind  bars  it  has  "an  obligation  -  a 
moral  obligation  -  to  do  whatever 
can  reasonably  be  done  to  change 
that  person  before  he  or  she  is 
released  back  into  the  stream  of 
society."  The  Chief  Justice  also 
noted  improvements  made  in  some 
prisons  and,  particularly,  in  the 
federal  prison  system.  Further  im- 
provements may  not  completely 
erase  recidivism,  the  Chief  Justice 
indicated,  but  improvements  should 
be  made.  lift 
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NOMINATIONS 

Michael    S.    Kanne,    U.S.    District 

Judge,  N.D.  IN,  Dec.  4 
James    T.    Moody,    U.S.    District 

Judge,  N.D.  IN,  Dec.  4 
David    L    Russell,    U.S.    District 

Judge,  N.D.,  E.D.  &  W.D.  OK, 

Dec.  4 
Robert  H.  Bork,  U.S.  Circuit  Judge, 

CA-DC,  Dec.  7 
Harold     L     Ryan,     U.S.     District 

Judge,  D.  ID,  Dec.  7 

CONFIRMATIONS 

Alvin    I.     Krenzler,    U.S.    District 

Judge,  N.D.  OH,  Dec.  9 
Ralph  K.  Winter,  Jr.,  U.S.  Circuit 

Judge,  CA-2,  Dec.  9 
Israel  L  Glaser,  U.S.  District  Judge, 

E.D.  NY,  Dec.  9 
J.    Owen    Forrester,    U.S.    District 

Judge,  N.D.  GA,  Dec.  9 
Sam  A.  Crow,  U.S.  District  Judge, 

D.  KS,  Dec.  9 
David     L     Russell,    U.S.     District 

Judge,  N.D.,  E.D.,  &  W.D.  OK, 

Dec.  16 
Harold  L  Ryan,  U.S.  District  Judge, 

D.  ID,  Dec.  16 


APPOINTMENTS 

Cynthia     H.     Hall,     U.S.     District 
Judge,  CD.  CA,  Nov.  20 
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Richard    A.    Posner,    U.S.    Circuit 

Judge,  CA-7,  Dec.  4 
Clarence   A.    Beam,    U.S.    District 

Judge,  D.  NE,  Jan.  8 

ELEVATION 

Sam  C.  Pointer,  Jr.,  Chief  Judge, 
N.D.  AL,  Jan.  1 

RESIGNATION 

Frank  H.  McFadden,  Chief  Judge, 
N.D.  AL,  Jan.  1 

SENIOR  STATUS 

Oliver  Gasch,  U.S.  District  Judge, 

D.  DC,  Nov.  30 
Edward  J.  Boyle,  Sr.,  U.S.  District 

Judge,  E.D.  LA,  Dec.  1 

DEATHS 

William  J.  Lindberg,  U.S.  District 
Judge,  W.D.  WA,  Dec.  15 

Robert  A.  Ainsworth,  U.S.  Circuit 
Judge,  CA-5,  Dec.  22 

calendar 

Jan.  20-22     Judicial  Conference 

Committee  on  Judicial  Ethics 
Jan.  20-22     Workshopfor  Judges 

of  the  Eighth  and  Tenth  Circuits 
Jan.  21-22     Judicial  Conference 

Advisory  Committee  on  Codes  of 

Conduct 


Jan.  25-26     Judicial  Conference 
Committee   on   Court  Adminis- 
tration 
Jan.  25-26     Judicial  Conference 
Committee     on     the     Judicial 
Branch 
Jan.  25-27     Judicial  Conference 
Committee  on  Administration  of 
the  Probation  System 
Jan.  26-27     Judicial  Conference 
Committee  on  Operation  of  the 
Criminal  Law 
Jan.  27-28     Judicial  Conference 

Committee  on  the  Budget 
Jan.  27-29     Workshopfor  Judges 

of  the  Ninth  Circuit 
Jan.  27-30     Judicial  Conference 
Committee    to    Implement   the 
Criminal  Justice  Act 
Jan.  28-29     Judicial  Conference 
Committee  on  Administration  of 
the  Magistrate  System 
Jan.  28-29     Judicial  Conference 
Committee  on  Operation  of  the 
Jury  System 
Jan.  28-29     Judicial  Conference 
Committee  on  Rules  of  Practice 
and  Procedure 
Feb.  5     Judicial  Conference  Com- 
mittee on  Administration  of  the 
Bankruptcy  System 
Feb.  5-6     Judicial  Conference  Ad 
Hoc  Committee  on  Disposition 
of  Court  Records 
Feb.    8-10     Judicial    Conference 
Committee    on    Admission    of 
Attorneys  to  Federal  Practice 
Feb.  11-12     Judicial  Conference 
Advisory  Committee  on   Bank- 
ruptcy Rules 


FIRST  CMSS  MA\l 


jHE  THIRD  BRANCH 

VOL  14     NO.  1      JANUARY  1982 

ISSN  0040-6120 


THE  FEDERAL  JUDICIAL  CENTER 

DOLLEY  MADISON  HOUSE 

1520  H  STREET.  N  W 

WASHINGTON.  DC   20005 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
UNITED  STATES  COURTS 


X/L.S.  lib./6-78 


Librarian,  College  or  Law 
University  of  I .1 I Lno ! h 
Champaign,  IL  61820 


•US.  GOVERNMENT  PRINTING  OFFICE  1982-360-909  (114) 


J"o    ID.  3 /a: 


MlhelhircJBranch  bb 


Bulletin  of  the  Federal  Courts 


VOL  14  NO.  2 


Published  by  the  Administrative  Office  of  the  U.S.  Courts  and  the  Federal  Judicial  Center 
Dolley  Madison  House,  1520  H  Street,  N.W.,  Washington,  D.C.  20005 


FEBRUARY  1982 


C" 
CHIEF  JUSTICE  BURGER  CALLS  ON  BAR      ""^  Also  singled   out  for  criticism 

TO  PURSUE  ALTERNATIVES  TO  LITIGATION  /^D   0     werethe  law  schools.  Law  schools, 

°  c  0  hfosaid,  should  train  future  lawyers 

180,000,  nearly  doubling  thelites    in  ™hods  of  dispute-solving  that 

1 9cFt&'ullAffi>  P  clients  away  from 

I     r  ^We  courts.  Emphasizing  this  point, 

1950  to  1981,  the  annual  filings  in       the     Chief    Justice     offered     the 


In  his  Annual  Report  on  the 
State  of  the  Judiciary,  Chief 
Justice  Warren  E.  Burger,  pointing 
to  the  alarming  escalation  of  civil 
cases  reaching  the  courts  in  recent 
decades,  called  on  members  of  the 
bar  to  make  greater  efforts  to 
resolve  disputes  through  alterna- 
tive dispute-solving  mechanisms. 

Addressing  the  American  Bar 
Association  at  its  midyear  meeting 
in  Chicago  on  January  24,  the 
Chief  Justice  reminded  the  gath- 
ering of  the  recommendations 
which  emerged  from  the  Pound 
Conference  in  1976  including  his 
Dwn  call  for  "a  reappraisal  of  the 
/alue  of  the  arbitration  process." 
He  commended  the  work  of  the 
^ssociation's  Special  Committee 
Dn  Alternative  Means  of  Dispute 
Resolution,  but  said  more  needs  to 
De  done.  The  Chief  Justice  asked 
:hat  the  Association  alter  its 
existing  committee  and  its  scope, 
Dr  establish  an  enlarged  commis- 
sion to  include  representatives  of 
rjusiness  and  other  disciplines, 
rhis  group,  he  pointed  out,  should 
Droceed  with  an  in-depth  examina- 
:ion  of  all  problems  related  to 
attempts  to  avoid  litigation  when- 
ever possible.  "Prime  candidates" 
or  areas  in  which  alternatives  to 
itigation  are  most  feasible,  he 
said,  are  divorce,  child  custody, 
adoptions,  personal  injury,  land- 
ord-tenant  cases,  and  probate  of 
estates. 

From  1940  to  1981,  the  Chief 
Justice  said,  federal  civil  cases 
ncreased  from  about  35,000  to 


load   per  judgeship  from 

350   cases    per  year.   And,   from 


the  courts  of  appeals  climbed  from 
over  2,800  to  more  than  26,000, 
increasing  the  annual  caseload 
per  judgeship  from  44  to  200.  He 
pointed  out  that  a  parallel  trend 
also  took  place  in  state  courts  from 
1  967  to  1  976.  Additionally,  an  in- 
creasing number  of  cases  in  the 
courts  go  on  for  months,  years,  and 
even  a  decade  or  longer.  They 
consume  vast  amounts  of  judge 
time  as  well  as  the  time  of  sup- 
porting personnel,  and  cost, 
overall,  hundreds  of  millions  of 
dollars. 

"If  the  courts  are  to  retain  public 
confidence,"  he  said,  we  cannot 
let  disputes  wait  two,  three,  or  five 
years  to  be  disposed  of....  The  use 
of  private  binding  arbitration  has 
been  neglected.  We  need  to  con- 
sider moving  some  cases  from  the 
adversary  system  to  administrative 
processes,  like  workmen's  com- 
pensation, or  mediation,  concilia- 
tion, and  especially  arbitration." 

Arbitration  procedures  must  be 
carefully  designed,  Burger  cau- 
tioned, and  not  merely  another 
step  in  what  is  already  a  prolonged 
process.  "If  a  system  of  voluntary 
arbitration  is  to  be  truly  effective,  it 
should  be  final  and  binding,  with- 
out a  provision  for  de  novo  trial  or 
review....  Anything  less  than  final 
and  binding  arbitration  should  be 
accompanied  by  some  sanctions 
to  discourage  further  conflict." 


opinions  of  two  distinguished 
figures:  "Abraham  Lincoln  once 
said:  'Discourage  litigation.  Per- 
suade your  neighbors  to  compro- 
mise whenever  you  can.  Point  out 
to  them  how  the  nominal  winner  is 
often  a  real  loser — in  fees,  ex- 
penses, and  waste  of  time.'  In  the 
same  vein,  Judge  Learned  Hand 
commented:  'I  must  say  that,  as  a 
litigant,  I  should  dread  a  lawsuit 
beyond  almost  anything  else  short 
of  sickness  and  of  death.'  "lift 


PRESIDENTTO  FORM  CABINET 
LEGAL  AFFAIRS  COUNCIL 

President  Reagan  plans  to  add  a 
cabinet  council  on  legal  affairs  to 
five  existing  councils,  set  up  last 
February  to  coordinate  adminis- 
tration policy  on  complex  issues. 
The  new  council  will  be  chaired  by 
Attorney  General  William  French 
Smith.  As  a  policymaking  mecha- 
nism, it  is  expected  to  deal  with 
interdepartmental  aspects  of  nar- 
cotics control,  drug  abuse  pre- 
vention and  treatment,  civil  rights, 
immigration  and  refugee  policy, 
and  other  similar  legal  issues 
which  transcend  the  jurisdiction  of 
the  Department  of  Justice. 

The  original  five  councils  are  on 
economic  affairs,  commerce  and 
trade,  food  and  agriculture,  natural 
resources  and  environment,  and 
human  resources,  lift 
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IMPROVING  PROSPECTS 
FOR  EMPLOYMENT 
OF  EX-OFFENDERS 

Two    mechanisms    to    improve 
the  long-term  employment  outlook 
for    parolees,     and    thus    reduce 
recidivism,  are  evaluated  in  sepa- 
rate  papers   in  the   current  issue 
(December      1981)      of     Federal 
Probation.  Statistics  reported  in  a 
study    by    James    L    Beck    (U.S. 
Bureau  of  Prisons)  confirm  earlier 
studies    that    show    employment 
problems     among     a     substantial 
number  of  federal    parolees,    but 
indicate  that  release  from  incarcer- 
ation through  a  Community  Treat- 
ment  Center,   or   halfway   house, 
significantly  improves  opportunity 
for  some.  Those  most  positively 
affected   by  CTC  release  are  mi- 
nority   offenders.    CTC    releasees 
worked    more    days    and    earned 
more  money,  on  the  average,  than 
parolees  not  released  through  a 
halfway   house.    Beck  also  found 
that,  although  CTC  placement  did 
not      improve      recidivism      rates 
among  white  offenders,   minority 
parolees   released   through    CTCs 
showed  a  significantly  lower  re- 
cidivism rate. 

In  the  second  paper,  Mark  R. 
Weideranders  (California  Youth 
Authority)  confirms  a  finding  by 
others  that,  while  a  prepon- 
derance of  young  ex-offenders 
find  jobs  within  a  few  months  of 
release,  keeping  those  jobs  is  very 
difficult  for  many  of  them.  Stand- 
ard vocational  training  programs 
in  correctional  institutions,  "em- 
ployability"  programs  which  stress 
job-searching  and  job  interviews, 
and  "job  survival  skill"  programs 
now  offered  in  many  institutions 
are  not  teaching  young  offenders 
what  they  need  to  know  to  keep 
their  jobs,  Weideranders  suggests. 
Job-finding  and  resume-writing 
skills,  the  researcher  says,  are 
probably  irrelevant  for  these  of- 
fenders, who  often  find  jobs  in- 
formally through  friends  and 
family.  Few  institutions  include  job 
survival  techniques  in  their  cur- 
ricula, he  points  out,  and,  because 


AMERICAN  BAR  ASSOCIATION 

MIDYEAR  MEETING  HELD 

IN  CHICAGO 


Two  issues  which  drew  high 
attention  at  the  ABA  midyear 
meeting  last  month  involved  the 
proposed  new  Model  Rules  of  Pro- 
fessional Conduct  and  a  resolution 
presented  to  the  House  of  Dele- 
gates urging  it  to  rescind  its  August . 
1981  action  to  revise  Standard 
211  of  the  Association's  Standards 
for  Approval  of  Law  Schools. 

The  Model  Rules  of  Professional 
Conduct,  which  have  been  in  draft 
form  for  months,  were  before  the 
House  for  a  decision  on  format.  By 
a  clear  majority,  the  delegates 
elected  to  state  the  rules  in  a 
format  similar  to  the  American  Law 
Institute's  restatements  and 
modern  codes. 

Standard  21 1  permits  the  law 
schools  to  consider  religion  when 
selecting  both  students  and  em- 
ployees. ABA  President  David  R. 
Brink  stated  last  year  after  the  ABA 
made  a  change  in  Standard  211, 
"The  American  Bar  Association  on 
numerous  occasions  has  adopted 
policies  disapproving  all  forms  of 
discrimination  in  public  institu- 
tions. However,  that  principle  can- 
not be  applied  with  equal  force  to  a 
private  religious  institution  that  is 
exercising  its  constitutional  right 
to  freedom  of  religion."  Prior  to  the 
ABA  change  in  its  Standard  21 1 ,  a 


of  a  lack  of  materials  for  teaching 
job  maintenance  skills,  current  job 
survival  programs  are  not  adequate 
to  the  task  of  preparing  these 
young  people  to  get  along  with  or 
tolerate  co-workers  and  super- 
visors, "how  to  hang  on  to  an 
unexciting  job  long  enough  for 
promotions  or  better  opportuni- 
ties. . .  to  present  themselves,  how 
to  use  informal  peer  networks  for 
support  orto  air  gripes,  and  howto 
get  on-the-job  or  part-time  training 
for  better  employment  when  moti- 
vation for  it  develops."  lift 


case  was  brought  against  the 
Association  by  the  Oral  Roberts 
University  because  of  the  Associa- 
tion's denial  of  accreditation.  U.S. 
District  Judge  James  B.  Moran 
(N.D.  IL)  held  for  the  university  and 
ruled  that  the  ABA's  denial  of  ac- 
creditation impermissibly  im- 
pinged upon  the  school's  free 
exercise  of  religion  and  its  rights 
under  the  First  Amendment. 

The  House  voted  against  re- 
scinding the  action  taken  last 
August. 

The   House   of   Delegates   also 
took   the    following    actions:    ap- 
proved  a    model    grand   jury   act; 
approved  a  special  judicial  retire- 
ment     system      for      bankruptcy 
judges;    urged    Congress    to    in- 
crease    compensation     amounts 
authorized     under    the     Criminal 
Justice   Act   of   1964;    supported 
legislative  proposals  to  amend  the 
Freedom    of    Information    Act    to 
provide  more  protection  for  finan- 
cial,   commercial,    and    business 
information;  and  supported  a  pro- 
posal to  enact  legislation  which 
would,  among  other  things,  dele- 
gate rulemaking  authority  to  the 
Judicial  Conference  of  the  United 
States.  Also  included  in  the  rule- 
making resolutions  was  a  proposal 
which  calls  upon  the  Judicial  Con- 
ference to  promote  openness  in 
the  rulemaking  process. 

Complete  text  of  the  recom- 
mendations considered  by  the 
House  of  Delegates  is  available  in 
the  FJC's  Information  Service 
Office.  M 
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JUDGES  URGED  TO  SPEAK  OUT 
ON  ISSUES  AFFECTING  JUDICIAL  SYSTEM 


Judges  have  a  responsibility 
"to  educate  the  public  and  the 
other  branches  of  government. ..on 
matters  that  affect  the  judicial 
system,  because  the  public  in- 
terest cannot  be  served  by  si- 
lence," writes  Chief  Judge 
Emeritus  Irving  R.  Kaufman  (CA-2) 
in  the  New  York  Times,  January 
30,  1982.  It  is  an  error  to  think 
judges  should  not  speak  out  on 
issues  relating  to  the  administra- 
tion of  justice,  according  to 
Kaufman.  Indeed,  he  adds,  "judges 
should  play  the  role  of  lions  in  the 
policymaking  process,  rather  than 
lambs  who  withdraw  to  the  safety 
and  isolation  of  their  chambers." 
Moreover,  Canon  4  of  the  ABA 
Code  of  Judicial  Conduct  "en- 
courages judges  to  speak,  write, 
teach,  and  participate  in  activities 
looking  to  improve  the  legal 
system  and  the  administration  of 
justice." 

Judge  Kaufman's  recent  article 
reiterates  some  of  the  opinions 
expressed  in  his  "Congress  v.  The 
Court,"  a  lengthy  essay  which 
appeared  in  the  New  York  Times 
Magazine,  September  30,  1981. 
That  article  dealt  with  the  thirty- 
odd  bills  now  pending  in  Congress 
which  would  curtail  the  authority 


of  the  federal  judiciary  and  limit  its 
power  of  judicial  review. 

In  remarks  delivered  elsewhere, 
former  television  executive  and 
journalism  professor  Fred  W. 
Friendly  also  exhorted  members  of 
the  judiciary  to  abandon  their  tra- 
ditional silence  and  voice  their 
concerns  on  matters  of  impor- 
tance. At  the  least,  Friendly  urges, 
judges  must  perceive  a  duty  to 
educate  those  who  directly  edu- 
cate the  public.  For  their  part,  the 
news  media  have  an  obligation  to 
keep  the  public  informed  about 
ongoing  "attempts  to  eviscerate 
the  power  of  the  [federal]  judici- 
ary," but  the  media  are  standing 
"idly  by  because,"  with  a  few  ex- 
ceptions, "they  don't  understand 
the  issues,"  Friendly  explained. 
Judges  and  members  of  the  bar,  he 
argued,  ought  to  make  themselves 
available  to  the  media  and  the 
public,  and  even  "take  an  editor  or 
publisher  or  television  producer  to 
lunch — 'Dutch  treat,'  "  to  explain 
the  ramifications  of  recent  political 
moves  to  alter  the  system.  Friendly's 
comments  were  in  an  address  to  a 
joint  meeting  of  the  American 
Judicature  Society  and  the  Na- 
tional Council  of  Bar  Presidents  in 
Chicago  on  January  23,  1  982.  l¥l 


1982  Circuit  Judicial  Conferences 


CA-1 

October  18,  19,  20 

CA-2 

Sept.  9,  10,  11,  12 

CA-3 

Sept.  7,  8,  9,  10 

CA-4 

July  1,  2,  3 

CA-5 

May  2,  3,  4,  5 

CA-6 

July  15,  16,  17,  18 

CA-7 

May  17,  18 

CA-8 

July  25,  26,  27,  28 

CA-9 

July  27,  28,  29,  30,  31 

CA-10 

July  7,  8,  9,  10 

CA-11 

May  2,  3,  4,  5 

CA-DC 

May  9,  10,  11,  12 

Williamstown,  Mass. 

Hershey,  Pa. 

Philadelphia,  Pa. 

White  Sulphur  Springs,  W.  Va. 

San  Antonio,  Texas 

Asheville,  N.C. 

Milwaukee,  Wise. 

Minneapolis,  Minn. 

San  Diego,  Calif. 

Snowbird,  Utah 

Kissimmee,  Fla. 

Hot  Springs,  Va. 
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DAVIS  BECOMES 
CA-9  CIRCUIT  EXECUTIVE 

William  E.  Davis  was  sworn  in 
January  11,  1982,  as  Circuit 
Executive  for  the  Ninth  Circuit. 
Davis,  39,  had  been  serving  as 
Assistant  Circuit  Executive  since 
July  1981.  He  moves  into  the 
position  formerly  occupied  by 
William  B.  Luck. 

After  being  graduated  in  1964 
from  Transylvania  University  with 
an  A.B.  in  busi- 
ness administra- 
tion, Davis  be- 
gan a  seven-year 
career  with  the 
Peace  Corps, 
starting  as  a 
volunteer  in  rural 
Chile.  He  then  moved  into  that 
organization's  training  staff,  and 
left  in  1971  after  serving  as 
program  officer  and  acting  deputy 
director  of  the  Peace  Corps  pro- 
gram in  Chile. 

Davis  returned  to  Lexington, 
Kentucky,  in  1971  to  complete 
work  toward  his  J.D.  at  the  Uni- 
versity of  Kentucky  College  of  Law. 
While  in  law  school,  he  was  di- 
rector of  a  Legal  Aid  Society 
program. 

Since  1973  Davis  has  occupied 
various  judicial  administration 
posts,  working  from  1  973  to  1  975 
in  the  Administrative  Office  of  the 
California  Courts,  and  from  1975 
to  1 979  was  Kentucky's  State 
Court  Administrator. 

From  1979  to  1981,  Davis  was 
personnel  officer  for  the  Baha'T 
World  Centre  in  Israel. 

For  his  organizational  and 
managerial  accomplishments  and 
his  innovations  in  the  Kentucky 
court  system,  Davis  received  nu- 
merous awards  from  Kentucky 
legal  and  judicial  organizations. 
During  that  time,  in  addition, 
Kentucky's  Pre-Trial  Release  Pro- 
gram was  recognized  by  the 
Council  of  State  Governments  as 
one  of  the  ten  best  new  state 
government  programs  of  the  year,  lift 


ADMINISTRATIVE  CONFERENCE  OF  U.S. 
REAFFIRMS  POSITION  ON  BUMPERS  AMENDMENT 
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At    its    December    11,     1 981 , 
meeting,  the  Administrative  Con- 
ference of  the  United  States  re- 
affirmed its  1  979  opposition  to  the 
so-called     Bumpers    Amendment 
which  seeks  to  revise  the  standard 
of  review  of  administrative  agency 
actions     by    the    federal     courts 
(§706  of  the  Administrative  Pro- 
cedure Act  [APA]).    In   1979  the 
Conference   expressed  the   belief 
that  congressional  concern  about 
"the  broad  substantive  reach  of  the 
rules  of  a  host  of  agencies  cannot 
be  effectively  addressed  by  legis- 
lation prescribing  new  across-the- 
board  standards  for  review."  Cur- 
rently two  bills  are  pending  in  the 
Senate    and    one    in    the    House 
relating  to  this  issue. 

After   considerable    discussion, 
the     Conference     reaffirmed     its 


opposition  to  legislation  altering 
the  weight  that  reviewing  courts 
should    afford    agency    statutory 
interpretation  or  expertise.   How- 
ever, the  Conference  also  agreed 
that  should  Congress  feel  it  neces- 
sary to   enact   legislation   in   this 
area,  it  should  redraft  pending  bills 
to   reflect   the   following   amend- 
ment to  Section  706  of  the  APA: 
"In      determining      whether      an 
agency  action  in  adopting  a  rule 
in  a  proceeding  subject  to  Section 
553  [the  rulemaking  procedure]  of 
this  title  is  arbitrary,  capricious,  an 
abuse  of  discretion,  or  otherwise 
not  in  accordance  with  law,  the 
court  shall  consider  whether  there 
is  substantial  support  in  the  rule- 
making file,  viewed  as  a  whole,  for 
the  asserted  or  necessary  factual 
basis  of  the  rule."  Ilfl 
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SECOND  CIRCUIT  RELEASES  1981  REPORT 


Courts  of  the  Second  Circuit 
saw  "extraordinary"  caseload  in- 
creases in  1 981 ,  according  to  the 
sixth  annual  report  of  the  United 
States  Courts  for  the  Second 
Circuit.  The  94-page  document, 
prepared  by  the  circuit  executive 
pursuant  to  statute,  compiles  and 
interprets  circuit  and  comparative 
statistics,  and  also  reports  on 
judicial  administration  programs 
and  developments  in  1981. 

Bankruptcy  filings,  termina- 
tions, and  pending  cases  all 
sharply  increased  in  1981,  and 
civil  and  bankruptcy  appeals  "sky- 
rocketed" in  the  circuit.  Of  all 
categories,  only  criminal  appeals 
decreased. 

Long-standing  judicial  vacan- 
cies seriously  affected  the  circuit 
in  1981.  Four  vacancies  out  of 
eleven  judgeships  were  vacant  as 
of  September  1981,  and  there 
were  numerous  district  vacancies 
as  well. 

During  1981  magistrate  activity 
increased  in  almost  every  area  in 


the  district  courts  of  the  circuit, 
with  the  most  dramatic  increase 
recorded  in  the  number  of  con- 
sensual civil  cases  terminated: 
153  in  1981  compared  to  29  in 
1980. 

The  court  of  appeals,  through  its 
Revised  Plan  to  Expedite  the 
Processing  of  Criminal  Appeals, 
reduced  the  median  disposition 
time  of  criminal  appeals  by  an 
additional  two  months,  from  4.6 
months  in  1980  to  4.4  months  in 
1981.  The  report  also  describes 
the  recent  evaluation  of  the  cir- 
cuit's Civil  Appeals  Management 
Plan. 

One  significant  improvement  in 
caseload  statistics,  not  reflected 
in  the  report,  is  that  the  Southern 
District  of  New  York,  which  once 
had  one-third  of  all  three-year-old 
civil  cases  in  the  U.S.,  now  has 
less  than  four  percent  of  such 
cases.  This,  according  to  Circuit 
Executive  Steven  Flanders,  is  due 
to  "aggressive  case  management 
by  the  district's  twenty-seven 
judges."  lift 
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The  following  are  recent  publi- 
cations of  interest  to  those  in  the 
federal  court  system.  They  are 
listed  for  information  purposes, 
and  only  those  entries  appearing  in 
bold  are  available  from  the  Federal 
Judicial  Center. 

Appellate  Practice  in  the  United 
States.  Robert  L  Stern.  Bureau  of 
National  Affairs  (1981). 

Delay  in  the  Courts.  Speech 
before  the  Atlanta  Chapter,  Fed- 
eral Bar  Association,  Robert  H. 
Hall.  December  11,  1981. 

Effective  Judicial  Management 
of  Motion  Practice.  Edward  J. 
Devitt.  91   F.R.D.  153  (1981). 

Federal  Appellate  Advocacy  in 
the  1980's.  Albert  Tate,  Jr.  5 
American  Journal  of  Trial  Ad- 
vocacy 63  (1981). 

More  Warehouses,  or  Factories 
With  Fences?  Speech  before 
Lincoln  Bar  Association.  Uni- 
versity of  Nebraska.  Warren  E. 
Burger.  December  16,  1981. 

No  Access  to  Law:  Alternatives 
to  the  American  Judicial  System. 
Edited  by  Laura  Nader.  Academic 
Press  (1980). 

Remarks  of  Chief  Judge  Wil- 
fred Feinberg  to  New  York  County 
Lawyers  Association.  New  York, 
NY.  December  10,  1981. 

Should  Juries  Be  Required  in 
Civil  Actions?  A  Challenge  to  the 
Seventh  Amendment.  Lecture  at 
Southern  Methodist  University. 
Edward  J.  Devitt.  November  11, 
1981. 

Some  Reflections  on  the  Na- 
ture and  Future  of  the  Adversary 
System.  A.  Sherman  Christensen. 
30  Defense  Law  Journal  325 
(1981). 

Survey  of  State  Mandatory  Ju- 

See  SOURCE,  p.  5 


SOURCE  from  p.  4 

dicial  Education  Requirements. 
Julie  N.  Brownstein.  Criminal 
Courts  Technical  Assistance 
Project.  American  University  Law 
Institute.  March  1981. 

Symposium  on  Judicial  Admin- 
istration. 1981  Brigham  Young 
University  Law  Review  443  (1 981 ). 

Using  Technology  to  Improve 
the  Administration  of  Justice  in 
the  Federal  Courts.  Charles  W. 
Nihan  and  Russell  R.  Wheeler. 
1981  Brigham  Young  University 
Law  Review  659  (1981). 

Symposium  on  Women  in  the 
Judiciary.  65  Judicature  No.  6. 
(December-January  1982). 

The  Improvement  of  the  Ad- 
ministration of  Justice,  6th  ed. 
Edited  by  Fannie  Klein.  ABA  Ju- 
dicial Administration  Division 
(1981). 
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THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  John  D.  Butzner.  Jr. 

United  States  Court  of  Appeals 

for  the  Fourth  Circuit 

Judge  Cornelia  G.  Kennedy 

United  States  Court  of  Appeals 

for  the  Sixth  Circuit 

Judge  Aubrey  E.  Robinson,  Jr. 

United  States  District  Court 

District  of  Columbia 

Judge  Donald  S.  Voorhees 

United  States  District  Court 

Western  District  of  Washington 

Chief  Judge  William  S.  Sessions 

United  States  District  Court 

Western  District  of  Texas 

Judge  Lloyd  D.  George 

United  States  Bankruptcy  Court 

District  of  Nevada 

William  E.  Foley,  Director 

Administrative  Office  of  the 

United  States  Courts 


Federal  Judicial  Center 

A.  Leo  Levin,  Director 

Charles  W.  Nihan,  Deputy  Director 

Russell  R.  Wheeler,  Assistant  Director 


Activist  judges  "arrogate  to 
themselves  functions  reserved  to 
the  legislative  branch  or  the 
states"  and  thus  exceed  "their 
constitutionally  limited  role,"  says 
Attorney  General  William  French 
Smith.  The  Department  of  Justice 
will  continue  to  urge  the  judiciary 
to  exercise  judicial  restraint,  and 
will  encourage  the  selection  of 
federal  judges  who  espouse  self- 
restraint  on  the  bench.  It  will  also 
adhere  to  this  policy  in  its  liti- 
gation. Justice  Department  law- 
yers, asserts  Smith,  will  "not 
advance  arguments  [before  courts] 
that  promote  judicial  activism  even 
when  those  arguments  might  help 
us  in  a  particular  case."  Smith's 
remarks  appear  in  an  article  in  the 
current  (January  1982)  issue  of  the 
American  Bar  Association  Journal. 


***** 


Judge  Dudley  Baldwin  Bonsai  of 
the  United  States  District  Court  for 
the  Southern  District  of  New  York 
nas  been  designated  by  the  Chief 
Justice  to  serve  on  the  United 
States  Foreign  Intelligence  Sur- 
veillance Court  for  a  term  to  end  on 
May   18,    1984. 

Judge  Bonsai  will  succeed 
Judge  Lawrence  W.  Pierce  of  the 
United  States  Court  of  Appeals  for 
the  Second  Circuit,  whose  term  on 
the  Surveillance  Court  was  to  ex- 
pire May  18,  1984.  Judge  Pierce 
was  formerly  a  United  States  Dis- 
trict Judge  for  the  Southern  Dis- 
trict of  New  York  and,  by  statute, 
could  not  serve  on  the  Surveillance 
Court  after  his  elevation  to  the 
Court  of  Appeals. 

The  Court  was  created  by  the 
Foreign  Intelligence  Surveillance 
Act  of  1  978  and  consists  of  seven 
United  States  District  Court  judges 
designated  by  the  Chief  Justice. 
The  presiding  judge  of  the  court  is 
Senior  Judge  George  L  Hart  of  the 
District  of  Columbia.  The  Foreign 
Intelligence  Surveillance  Court  of 


Review  (three  judges  from  the  dis- 
trict or  circuit  courts)  hears  cases 
appealed  from  decisions  of  the 
Foreign  Intelligence  Surveillance 
Court. 


***** 


As  reported  in  The  Third  Branch 
(August  1981),  the  ruling  by  U.S. 
District  Judge  Joseph  H.  Young 
(D.  MD)  that  the  Speedy  Trial  Act  is 
unconstitutional  has  been  ap- 
pealed to  the  Fourth  Circuit.  At  oral 
argument  on  December  10,  how- 
ever, the  U.S.  Attorney,  at  the 
direction  of  the  Justice  Depart- 
ment, reversed  the  position  he  had 
taken  before  the  trial  court  and 
asserted  that  the  Speedy  Trial  Act 
was  constitutional.  Since  both 
parties  sought  to  reverse  the 
opinion  of  the  district  court,  oral 
argument  centered  not  on  the  sub- 
stantive issue  but  on  whether  or 
not  a  case  or  controversy  existed. 
To  resolve  this  problem,  counsel 
suggested  that  amicus  curiae  be 
appointed  to  argue  the  position 
that  the  act  is  unconstitutional.  As 
The  Third  Branch  goes  to  publi- 
cation, however,  no  action  has 
been  taken  on  this  suggestion,  and 
no  ruling  on  the  merits  has  been 
issued  by  the  Fourth  Circuit. 


***** 


A  personal  experience 

prompted  Judge  John  M.  Shaw 
(W.D.  LA)  to  suggest  that  a  re- 
minder be  published  relating  to 
Blue  Cross  coverage.  Policyhold- 
ers should  keep  in  mind  that 
children  who  reach  the  age  of  22, 
or  those  over  22,  are  not  eligible 
for  coverage  under  the  family 
health  benefits  enrollment.  There 
is  only  one  exception  and  that  is  if 
the  child,  already  covered,  reaches 
22  and  is  incapable  of  self-support 
because  of  physical  or  mental 
incapacity  which  existed  before 
the  age  of  22.  Ilff 
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NOMINATIONS 

Eugene    F.    Lynch,    U.S.    District 

Judge,  N.D.  CA,  Jan.  25 
Leroy  J.   Contie,  Jr.,   U.S.  Circuit 

Judge,  CA-6,  Jan.  26 
Elizabeth    A.    Kovachevich,    U.S. 

District  Judge,  M.D.  FL,  Jan.  26 
Robert  B.  Krupansky,  U.S.  Circuit 

Judge,  CA-6,  Jan.  28 

APPOINTMENTS 

David    V.    O'Brien,    U.S.    District 

Judge,  D.  VI,  Dec.  4 
Jesse    E.    Eschbach,    U.S.    Circuit 

Judge,  CA-7,  Dec.  1 1 
John    H.    Moore,    II,    U.S.    District 

Judge,  M.D.  FL,  Dec.  15 
James  C.   Cacheris,    U.S.   District 

Judge,  E.D.  VA,  Dec.  18 
Sam  A.  Crow,  U.S.  District  Judge, 

D.  KS,  Dec.  23 
Alvin     I.     Krenzler,     U.S.     District 

Judge,  N.D.  OH,  Dec.  24 
Israel     L     Glasser,     U.S.     District 

Judge,  E.D.  NY,  Dec.  28 
Harold  L  Ryan,  U.S.  District  Judge, 

D.  ID,  Dec.  30 
Robert   G.    Doumar,    U.S.    District 

Judge,  E.D.  VA,  Jan.  4 
J.    Owen    Forrester,    U.S.    District 

Judge,  N.D.  GA,  Jan.  4 
Ralph  K.  Winter,  Jr.,  U.S.  Circuit 

Judge,  CA-2,  Jan.  5 


Clyde  H. 

Judge, 
Jackson 

Judge, 
David  L 

Judge, 

12 
John  C. 

Judge, 
Edward 

Judge, 


Hamilton,   U.S.    District 
D.  SC,  Jan.  8 
L    Kiser,    U.S.    District 
W.D.  VA,  Jan.  12 

Russell,    U.S.     District 
N.D.,  E.D.,  W.D.  OK,  Jan. 

Shabaz,     U.S.     District 
W.D.  Wl,  Jan.  19 
R.    Becker,    U.S.    Circuit 
CA-3,  Jan.  22 


ELEVATION 

Allen    Sharp,    Chief    Judge,    U.S. 
District  Court,  N.D.  IN,  Dec.  11 


M.D.  FLORIDA  SEEKS 
COURT  CLERK 

Responsibilities:  High-level  management  posi- 
tion functioning  under  the  direction  of  the  Chief 
Judge  of  the  Court.  The  Clerk  of  Court  is  re- 
sponsible for  managing  <*he  administrative 
activities  of  the  Clerk's  Office  arid  overseeing  the 
performance  of  the  statutory  duties  of  that  office. 
28  U.S.C.  §751.  The  Middle  District  includes 
courts  at  Jacksonville,  Orlando,  and  Tampa.  28 
U.S.C.  §89  (b). 

Qualifications:  Minimum  of  ten  years  of 
progressively  responsible  administrative  ex- 
perience in  public  service  or  business  which 
provides  a  thorough  understanding  of 
organizational,  procedural,  and  human  aspects 
in  managing  an  organization.  Education  equiva- 
lents of  undergraduate,  post-graduate  or  legal 
training  may  be  substituted  for  required  general 
experience. 

Salary:  $39,689  -  $54,755  (JSP-14-16)  com- 
mensurate with  qualifications. 

To  Apply:  Send  three  copies  of  resume  to  Chief 
Judge,  P.O.  Box  3209,  Tampa,  FL  33601  priorto 
April  1,  1982. 

EQUAL  OPPORTUNITY  EMPLOYER 


SENIOR  STATUS 

Paul  C.  Weick,  U.S.  Circuit  Judge, 

CA-6,  Dec.  31 
William    B.    Bryant,    U.S.    District 

Judge,  D.  DC,  Jan.  31 

DEATH 

Newell     Edenfield,     U.S.     District 
Judge,  N.D.  GA,  Dec.  26 


QOfXOVC 

calendar 

Mar.  10-12  Video  Orientation  for 
Newly  Appointed  Bankruptcy 
Judges 

Mar.  11-12  Judicial  Conference 
of  the  United  States 

Mar.  15-17  Workshop  for  Pro- 
curement Clerks 

Mar.  17-19  Seminar  for  Bank- 
ruptcy Judges 

Mar.  22-24  Workshopfor  Deputy 
Clerks  of  Bankruptcy  Courts 

Mar.  29-31  Workshop  for  Train- 
ing Coordinators 

Mar.  31 -Apr.  2  Advanced  Semi- 
nar for  Full-Time  Magistrates 

Apr.  5-7  Workshop  for  Judges  of 
the  Fourth  Circuit 

Apr.  14-16  Workshop  for  Judges 
of  the  D.C.  and  First  Circuits 

Apr.  21-23  Seminar  for  Bank- 
ruptcy Judges 
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MARCH    1982 


JUDICIAL  APPROPRIATIONS  HEARINGS  HELD 


On  February  24,  Representative 
leal  Smith  of  Iowa,  chairman  of 
ie  House  Appropriations  Sub- 
ommittee  on  the  Departments  of 
ommerce,  Justice,  and  State,  the 
udiciary  and  Related  Agencies, 
pened  the  subcommittee's  hear- 
lgs  on  the  federal  judiciary's 
udget  requests  for  fiscal  year 
983,  which  commences  on  Oc- 
)ber  1,  1982. 

The  appropriations  requests  for 
II  federal  judicial  agencies  total 
843,133,000,  an  increase  of 
109,128,000  over  the  fiscal 
982  spending  level.  The  entire 
lird  branch  of  government  thus 
onstitutes — as  it  has  for  many 
ears — about  one-tenth  of  one 
ercent  of  the  total  federal  budget 
uthority  sought  from  the  Con- 
ress,  which  is  approximately 
802  billion  for  fiscal  1983. 

Chief  Judge  Charles  Clark  of  the 
ifth  Circuit  Court  of  Appeals, 
ccompanied  by  Administrative 
ffice  Director  William  E.  Foley, 
istified  on  behalf  of  the  circuit, 
istrict,  and  bankruptcy  courts' 
jquest  for  a  fiscal  1  983  appropri- 
tion  of  $777,600,000,  an  in- 
rease  of  $98,980,000  over  the 
Durts'  approved  spending  level 
>r  fiscal  1982. 

Judge  Clark  is  Chairman  of  the 
udget  Committee  of  the  Judicial 
onference,  which,  he  said, 
hares  the  Appropriations  Com- 
littee's  "concern  for  the  coun- 
y's  current  economic  troubles 
nd  commitment  to  fiscal  restraint 
i  the  face  of  projected  deficits, 
he  increases  we  must  seek,"  he 


told  the  subcommittee,  "reflect 
no  more  than  the  cost  of  main- 
taining the  current  level  of 
service." 

Judge  Clark  noted  that  over  half 
of  the  increased  appropriations 
request  was  due  to  the  rising  costs 
of  goods  and  services  that  the 
courts  need  to  perform  their  work. 
Without  these  rises  due  to  infla- 
tion and  to  other  financial  factors 
beyond  the  courts'  control,  the  ju- 
diciary's increased  budgetary  re- 
quirements would  be  $46,224,000 
(about  6.8  percent)  over  its  1 982 
level. 

Impact  of  new  filings 

The  non-inflationary  increases 
sought  for  fiscal  1982  are  also 
due  primarily  to  factors  beyond 
the  courts'  control — increases  in 
filings  at  all  levels,  which  Judge 
Clark  documented  for  the  sub- 
committee. The  impact  of  these 
new  filings  is  seen  most  directly  in 
the  request  for  40  additional 
deputy  clerks  in  the  circuit  courts, 
41  5  in  the  district  courts,  and  1  76 
in  the  bankruptcy  courts.  In  all, 
1,015  new  positions  were  re- 
quested, including  219  for  the 
probation  system  and  165  other 
positions  not  related  to  filing  in- 
creases. Were  Congress  to  ap- 
prove the  new  positions  re- 
quested by  all  third  branch  agen- 
cies in  their  appropriations  re- 
quests, staffing  in  the  judiciary 
would  total  15,945  positions. 

See  APPROPRIATIONS,  p.  2 


PRO  BONO  PANEL  FOR 
PRO  SE  LITIGANTS 

The  Eastern  District  of  New  York 
this  month  becomes  the  first  fed- 
eral district  court  to  develop  and 
set  in  motion  a  Pro  Bono  Litigation 
Panel  for  the  assignment  of  volun- 
teer attorneys  to  pro  se  civil  liti- 
gants. So  far,  more  than  three 
hundred  attorneys  have  volun- 
teered their  services  to  the  panel, 
following  a  request  to  join  the 
program  by  Chief  Judge  Jack  B. 
Weinstein  to  over  20,000  at- 
torneys in  July  1981 . 

Because  of  recent  cutbacks  in 
federal  funding  for  legal  services 
and  changes  in  various  entitlement 
programs,  the  number  of  indigent 
civil  litigants  is  expected  to  rise 
above  the  already  large  number  of 

See  PRO  BONO,  p.  3. 


SEMINAR  FOR  NEWLY 
APPOINTED  DISTRICT 
JUDGES  SCHEDULED 

FJC  Director  A.  Leo  Levin  and 
Kenneth  C.  Crawford,  director  of 
the  Center's  Continuing  Education 
and  Training  Division,  have  an- 
nounced the  dates  for  the  next 
seminar  for  newly  appointed 
United  States  District  Court 
Judges:  May  24-29. 

All  sessions,  and  a  reception  for 
new  judges  on  May  23,  will  be 
held  at  the  Center's  headquarters 
in  the  Dolley  Madison  House  in 
Washington.  Ilfi 
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APPROPRIATIONS  from  p.  1 

Direct  costs  for  the  new  posi- 
tions in  the  circuit,  district,  and 
bankruptcy  courts  will  total  almost 
$21,000,000.  Over  $13,000,000 
will  be  needed  for  additional  of- 
fice    space     costs,      and     over 
$4,000,000  for  additional  opera- 
tional and  maintenance  costs  as- 
sociated with  these  new  positions. 
An  increase  of  over  $4,600,000 
was  requested  for  defender  ser- 
vices,  much   of  it,   he  said,   "as- 
sociated with  the  impact  of  infla- 
tion  on  the   program."   An   addi- 
tional $4,500,000  was  requested 
to  cover  projected  increases  in  the 
use  of  grand  and  petit  jurors  in 
1  983;  Judge  Clark  summarized  the 
efforts  the  courts  had  expended  to 
date  and  that  they  anticipate  ex- 
pending for  improved  juror  utiliza- 
tion, an  item  of  special  interest  to 
the  subcommittee. 

Inflationary  adjustments 

"Much  of  the  increase  in  budg- 
etary requirements,"  Judge  Clark 
told  the  subcommittee,  "is  due  to 
rising  costs  of  goods  and  ser- 
vices." An  additional  $1 0,644,000, 
for  example,  was  requested  to 
cover  inflationary  increases  in 
travel  costs,  telephone  services, 
postage  fees,  law  books,  and  other 
costs. 

Judge  Clark  expressed  special 
concern  over  the  rental  of  office 
and  other  space  from  the  General 
Services  Administration  (GSA). 
Because  GSA  controls  the  court- 
houses and  third  branch  office 
space,  as  it  does  other  government 
facilities,  the  courts  must  ask  Con- 
gress    for     appropriations     with 


LAW  DAY 

May  1  will  once  again  be  cele- 
brated as  Law  Day.  The  first  Law 
Day,  U.S.A.,  was  proclaimed  by 
President  Dwight  Eisenhower  in 
1958.  Law  Day  XXV  has  been 
given  the  theme,  "A  Generation  of 
Progress."  M 


which  to  pay  GSA  for  their  use.  For 
fiscal    1983,    GSA    has    imposed 
rental  increases  that  Judge  Clark 
described  as  "extraordinary,"  es- 
pecially   because    the    increases 
"come  at  a  time  when  the  General 
Services  Administration  is  reduc- 
ing  building   services  throughout 
the  system."  Most  especially,  he 
noted,  "there  continues  to  be  a 
growing  concern  over  the  inade- 
quacy   of    the    security    currently 
provided  to  the  federal  judiciary." 
The    judiciary's    formal    budget 
justification  document  noted  that 
almost    $20,000,000    of   the    in- 
creased rental  costs  for  the  circuit, 
district,  and  bankruptcy  courts  is 
"to  cover  an  anticipated  increase 
of    19.5    percent    in"    GSA    user 
charges.  "In  effect,"  the  justifica- 
tion stated,  "the  Judiciary  will  pay 
GSA  $120,034,000  in  fiscal  year 
1983  for  the  same  space  which 
will  cost  $100,485,000  in  fiscal 
year  1 982."  Some  of  the  rental  in- 
creases  imposed   on   other  third 
branch   agencies   are   of  a   much 
greater    proportional    magnitude. 
An  increase  of  over  90  percent,  for 
example,  is  being  imposed  on  the 
two    government    buildings    that 
serve  as  the  headquarters  for  the 
Federal  Judicial  Center. 

Federal  budget  process 

Funds  for  the  third  branch  are 
not  requested  in  a  lump  sum. 
Rather,  the  budgets  for  the  Su- 
preme Court,  the  three  national 
courts  (Claims,  Customs  and 
Patent  Appeals,  and  International 
Trade),  the  Administrative  Office, 
and  the  Federal  Judicial  Center- 
in  addition  to  those  for  the  circuit, 
district,  and  bankruptcy  courts — 
are  each  developed  and  presented 
separately. 

The  largest  segment  of  the  ju- 
dicial budget  is  for  the  courts  of 
appeals,  district,  and  bankruptcy 
courts,  which  are  broken  out  into  a 
series  of  eight  appropriations— 
for  example,  "Salaries  of  Judges," 
"Salaries  of  Supporting  Person- 
nel," and  "Fees  of  Jurors  and 
Commissioners." 


These    budget    requests    have 
been   under   development  for  al- 
most a  year.  The  annual  budget 
call    in   April    1981    to   the   chief 
circuit  and  district  judges,  and  to 
the  clerks  of  the  bankruptcy  courts, 
asked     for     projected     personnel 
needs    in    fiscal    1983    in    those 
courts,  and  the  probation  service, 
as  well  as  for  estimated  require- 
ments   for    their    other    support 
services.  After  analysis  in  the  Ad- 
ministrative  Office's   program   di- 
visions  and   Budget   Branch,   the 
revised  figures  were  reviewed  by 
the  Judicial  Conference's  Budget 
Committee  and  program  commit- 
tees (e.g.,  on  court  administration, 
magistrates,  bankruptcy,  the  pro- 
bation system,  etc.).  After  further 
analysis    the    Budget    Committee 
transmitted   these    recommended 
fiscal  1 983  budgets  to  the  Judicial 
Conference    last   summer,    which 
approved  the  budget  at  its  Sep- 
tember 1981   meeting. 

The  budget  requests  for  the 
third  branch  were  transmitted 
last  fall  to  the  Office  of  Manage- 
ment and  Budget  for  insertion  into 
the  President's  overall  budget.  By 
statute,  the  Office  of  Management 
and  Budget  may  not  change  the 
judiciary's  budget  submissions,  as 
it  may  those  of  executive  branch 
agencies. 

Hearings  before  the  House  Sub- 
committee will  continue  in  March 
to  review  requests  of  the  Supreme 
Court  and  the  national  courts. 
Hearings  on  all  the  judicial  budgei 
requests  will  be  held  before  the 
corresponding  Senate  Appropria- 
tions Subcommittee  in  mid-April. 
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PRO  BONO  from  p.  1 

unrepresented  parties  in  civil  ac- 
tions. In  1980,  six  hundred  of  a 
total  of  3,350  civil  cases  in  the 
Eastern  District,  or  over  sixteen 
percent  of  the  total,  were  filed  by 
pro  se  litigants.  In  1981,  pro  se 
litigants  represented  over  fifteen 
percent  of  the  total  in  the  district. 

Three  areas  of  law  in  which  civil 
actions  are  most  often  brought/?/*? 
se,  and  in  which  pro  bono  at- 
torneys can  be  expected  to  provide 
counsel,  are  appeals  from  the 
denial  of  social  security  disability 
benefits,  employment  discrimina- 
tion cases,  and  civil  rights  suits.  A 
Social  Security  Seminar,  the  first  of 
a  projected  series  of  training  semi- 
nars for  interested  attorneys,  was 
held  March  6.  The  proceedings 
were  recorded  and  will  be  made 
available  later,  at  least  in  part. 

To  support  the  program  and  to 
reimburse  volunteer  attorneys  for 
out-of-pocket  litigation  expenses 
resulting  from  Pro  Bono  Panel 
cases,  the  Eastern  District  Civil 
Litigation  Fund,  Inc.,  is  being 
formed.  The  nonprofit  corporation 
will  seek  foundation  grants  and 
private  donations  for  funds  to  carry 
out  the  program.  Its  board  of 
directors  consists  of  the  deans  of 
area  law  schools  and  local  bar 
association  presidents  or  repre- 
sentatives. 

The  function  of  the  corporation 
in  providing  financial  resources  for 
the  program  is,  in  part,  a  response 
to  the  appeal  by  the  Federal  Ju- 
dicial Center  Committee  on  Pris- 
aner  Civil  Rights,  chaired  by  Judge 
Ruggero  J.  Aldisert,  in  Recom- 
mended Procedures  for  Handling 
Prisoner  Civil  Rights  Cases  in  the 
cederal  Courts  (FJC  Report,  Janu- 
ary 1980).  The  report  asked  for 
solutions  to  the  problem  of 
compensating  counsel  in  civil 
ights  litigation.  In  addition,  the 
raining  function  of  the  program 
esponds  to  the  King  Committee 
suggestion  that  federal  courts  be- 
come involved  in  continuing  legal 
Jducation.  lYl 


Noteu/ortly 


The  salary  litigation  of  Foley  v. 
Reagan  has  been  concluded.  Late 
last  month,  all  parties  agreed  to 
withdraw  appeals  that  had  recently 
been  filed  in  both  the  D.C.  Court  of 
Appeals  and  the  Supreme  Court 
(see  The  Third  Branch,  January 
1982).  This  leaves  intact  the  No- 
vember 16,  1981,  order  of  Chief 
Judge  John  Lewis  Smith  (D.  DC), 
which  disposed  of  all  remaining 
issues  in  the  case  pertaining  to 
non-Article  III  judicial  personnel. 


*  *  *  *  * 


Persons  incarcerated  in  state 
and  federal  penal  institutions 
numbered  357,043  as  of  Septem- 
ber 30,  1 981 ,  reports  the  Bureau  of 
Justice  Statistics.  This  figure  is 
8,000  greater  than  the  total  num- 
ber of  prisoners  confined  in  the 
previous  quarter  of  the  year,  but 
the  increase  represents  growth  in 
the  population  of  state  prisoners 


The  following  publications  have 
recently  been  received  by  the 
Center's  Information  Service,  and 
may  be  of  interest  to  The  Third 
Branch  readers.  Only  those  ap- 
pearing in  boldface  print  are  avail- 
able for  distribution  from  the 
Center.  Requests  for  these  items 
should  be  made  in  writing,  and 
will  be  expedited  if  the  writer  in- 
cludes a  self-addressed,  gummed 
mailing  label,  franked  or  un- 
f ranked.  Write  the  Federal  Judicial 
Center,  Information  Service,  1520 
H  Street,  N.W.,  Washington,  D.C. 
20005. 

Changes  in  Prison  and  Parole 
Policies:  How  Should  the  Judge 
Respond?  Anthony  Partridge.  Fed- 
eral Probation  Quarterly,  June 
1981. 


—  since  the  number  of  federal 
prisoners  remained  virtually  un- 
changed between  quarters.  In  ad- 
dition, the  overall  increase  in 
prisoner  population,  which  is  2.1 
percent,  is  slightly  lower  than 
increases  reported  in  the  previous 
two  quarters  of  1981.  (The  total 
prisoner  population  is  now  about 
the  same  as  that  of  the  Shreveport, 
Louisiana,  metropolitan  area.) 


*  *  *  *  * 


A  list  of  free  and  inexpensive 
materials  for  use  in  law-related 
education  projects  constitutes  part 
of  the  Winter  1982  issue  of  LRE 
Report.  Published  by  the  ABA's 
Youth  Education  for  Citizenship, 
the  report  is  available  by  sub- 
scription or  by  single  copy  (each 
free)  for  the  asking  from  YEFC, 
1 1  55  East  60th  Street,  Chicago,  IL 
60637.  Or,  by  phone  requests  to 
(312)  947-3960.  ,]r, 


Adjudication  to  Administration: 
A  Statistical  Analysis  of  Federal 
District  Courts  in  the  Twentieth 
Century.  David  S.  Clark.  55  South- 
ern California  Law  Review  65 
(1981). 

Facing  the  Crisis  of  Court  Costs 
and  Delay.  Leonard  S.  Janofsky.  7 
Bar  Leader  22  (Jan.-Feb.  1982). 

Foundations  of  Power:  John 
Marshall,  1801-15.  George  Lee 
Haskins.  New  York,  Macmillan, 
1981. 

Louis  D.  Brandeis  and  the  Pro- 
gressive Tradition.  Melvin  I. 
Urofsky.  Little,  Brown  &  Co.,  1  981 . 

Science  and  Law:  A  Dialogue  on 
Understanding.  Howard  T.  Markey. 
68  A. B.A.J.  154  (Feb.  1982). 

The  Enigma  of  Felix  Frankfurter. 
H.  N.  Hirsch.  Basic  Books,  Inc., 
1981. 

The  Brandeis-Frankfurter  Con- 
nection. Bruce  A.  Murphy.  Oxford 
University  Press,  1982.  flfj 
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NOMINATIONS 

John  R.  Gibson,  U.S.  Circuit  Judge, 

CA-8,  Feb.  2 
Harold    M.     Fong,     U.S.     District 

Judge,  D.  HI,  Feb.  11 
John  L  Coffey,  U.S.  Circuit  Judge, 

CA-7,  Feb.  19 
William  W.  Caldwell,  U.S.  District 

Judge,  M.D.  PA,  Feb.  19 
Glenn    E.    Mencer,    U.S.    District 

Judge,  W.D.  PA,  Feb.  19 
Carol  Los  Mansmann,  U.S.  District 

Judge,  W.D.  PA,  Feb.  23 

CONFIRMATIONS 

Michael    S.    Kanne,    U.S.    District 

Judge,  N.D.  IN,  Feb.  8 
James    T.    Moody,    U.S.    District 

Judge,  N.D.  IN,  Feb.  8 
Robert  H.  Bork,  U.S.  Circuit  Judge, 

CA-DC,  Feb.  8 

ELEVATIONS 

Luther  B.   Eubanks,  Chief  Judge, 

W.D.  OK,  Jan.  12 
Howard  B.  Turrentine,  Chief  Judge, 

S.D.  CA,  Mar.  26 

SENIOR  STATUS 

Frederick     A.      Daugherty,      U.S. 

District  Judge,  N.D.,  E.D.,  W.D. 

OK,  Jan.  12 
Edward  J.  Schwartz,  U.S.  District 

Judge,  S.D.  CA  Mar.  26 

DEATH 

Robert  L  Kunzig,  Judge,  U.S.  Ct.  of 
Claims,  Feb.  21 


FEDERAL  PUBLIC  DEFENDER 

VACANCY,  DISTRICT  OF 

HAWAII 

The  Federal  Public  Defender  will  maintain  an 
office  in  Honolulu.  Hawaii,  and  will  be  au- 
thorized to  appoint  a  full-time  staff  includmg  one 
Assistant  Federal  Public  Defender,  one  investi- 
gator, and  one  secretary. 

The  office  will  operate  under  the  authority  of 
18  U.S.C.  §3006A  (h)  (2)(A)  and  the  D.str.ct  s 
Criminal  Justice  Act  Plan. 

Candidates  for  the  position  of  Federal  Public 
Defender  should  have  five  years  of  trial  ex- 
perience, and  be  admitted  to  the  Bar  of  the 
highest  court  of  any  state  or  territory  or  federal 

district  court.                                           ..,„h  01 
Applications  will  be  received  until  March  31 , 
1982    and  should  be  directed  to:  Chief  Judge 
Samuel  P.  King,  United  States  District  Court, 
P.O.  Box  50128,  Honolulu,  Hawaii  96850. 
Equal  Opportunity  Employer 


D    D.C.  SEEKS  CHIEF 
PROBATION  OFFICER 

Position:  Chief  Probation  Officer.  U.S.  District 
Court  for  the  District  of  Columbia.  The  office. ■  s 
responsible,  in  accordance  with  the  apphcable 
pX-ns  of  18  U.S.C.  §  §3654-3655  and 
chapter  207  of  Title  1 8,  to  the  district  court,  the 
Judicial  Conference  of  the  United  States,  the 
Administrative  Office  of  the  United  States  Courts 
and  the  United  States  Parole  Commission  for  the 
probation,  pretrial  services,  and  Parole  programs 
in  the  judicial  district.  Salary  $39,689  to 
$57,500. 

Qualifications:  For  JSP-14:  Four-year  degree  in 
one  or  more  of  the  social  sciences  appropriate  to 
the    position   to   be   filled.   Advanced   degree 
preferred.  Four  years  of  current  experience  in 
personnel  work  for  the  welfare  of  others  with  at 
least   one    of  those   years    at   the    level    of   a 
supervising  probation  officer  or  chief  probation 
officer,  JSP-13,  or  the  equivalent.  For  JbK-is. 
one    year    of    experience    as    a    deputy    chief 
probation  officer,  JSP-14.  or  the  equivalent.  For 
JSP-16-    one   year   of   experience    as    a   chief 
probation  officer,  JSP-15,  or  the  equivalent. 
To  Apply:  Employees  within  the  Federal  Pro- 
bation System  should  send  a  resume,  others  an 
SF-171     to  Judge   Aubrey   E.    Robinson,   Jr., 
United   States  Courthouse,   3rd  andConst.tu- 
tion  Ave.,  N.W.,  Washington,  DC  20001    Start- 
ing date  is  July  1 , 1  982.  Position  closes  May  1 5. 
1982. 
Equal  Opportunity  Employer  


oaien^ar 

Mar.    11-12  Judicial    Conference 

of  the  United  States 
Mar.    15-17  Workshop    for    Pro- 
curement Clerks 
Mar.    17-19  Seminar    for    Bank- 
ruptcy Judges 
Mar.  18-19  Conference  of  Metro- 
politan District  Chief  Judges 
Mar.  22-24  Workshop  for  Deputy 

Clerks  of  Bankruptcy  Courts 
Mar.  31 -Apr.  2  Advanced  Seminar 

for  Full-time  Magistrates 
Apr.  5-7  Workshop  for  Judges  of 

the  Fourth  Circuit 
Apr.  14-16  Workshop  for  Judges 

of  the  D.C.  and  First  Circuits 
Apr.  21  -23  Seminar  for  Bankruptcy 

Judges 
Apr.    26-27  Sentencing    Institute 

(Eighth  and  Tenth  Circuits) 
Apr.  28-30  Workshop  for  Judges 
of  the  Third  Circuit 


1981   INDEX  FOR  THE 

THIRD  BRANCH 

DISTRIBUTED 

A  complete  index  to  articles  in 
Volume  1  3  of  The  Third  Branch  has 
now  been  mailed.  Each  article 
published  during  1981  is  listed 
and  cross-indexed  under  ap- 
propriate subject-headings. 
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APRIL  1982 


JUDICIAL  CONFERENCE  ACTS 
ON  FINANCIAL  DISCLOSURE,  OTHER  ISSUES 


Responding    to    some    judicial 
pouses'  reluctance  to  reveal  the 
vorth  of  their  independent  assets 
»n  financial  disclosure  forms  for 
jdicial   officers   and   upper-grade 
mployees,   the  Judicial   Confer- 
nce  of  the  United  States  at  its 
larch  11-12  meeting  decided  to 
Bcommend  that  Congress  elimi- 
ate  the  requirement  that  the  spe- 
ific   value   of  spouses'    and   de- 
endent  children's  assets  be  re- 
orted.  While  the  type  and  pay- 
lent  origin  of  each  income  source 
ver  $1,000  of  spouse  and  chil- 
ren    would    continue    to    be    in- 
uded  on  the  disclosure  form,  fu- 
ire    reporting    will    probably    be 
cilitated     by    the    Conference's 
foption  of  more  specific  reporting 


instructions.  These  changes, 
which  require  amendments  to  the 
Ethics  in  Government  Act,  were 
included  in  recommendations  of 
the  Conference's  Committee  on 
Judicial  Ethics. 

In  other  actions  affecting  judicial 
families,  the  Conference  adopted 
the  resolutions  of  the  Committee 
on  the  Judicial  Branch  regarding 
its  support  of  legislation  intended 
to  improve  judicial  survivors'  bene- 
fits, H.R.  4763  and  S.  1874.  The 
bills  would  increase  the  minimum 
survivor's  annuity  to  thirty  percent 
of  average  salary  over  the  last  three 
years  and  the  maximum  annuity 
would  increase  to  fifty  percent  (S. 
1874)  or  fifty-five  percent  (H.R. 
See  CONFERENCE,  p.  6 


lirteenth  circuit  court;  chief  judges'  tenure;  other  changes 

FEDERAL  COURTS  IMPROVEMENT  ACT  SIGNED 


On  April  2,  President  Reagan 
gned  the  "Federal  Courts  Im- 
ovement  Act  of  1982,"  now 
iblic  Law  97-164,  which  will 
ke  effect  October  1,  1982. 
The  bulk  of  the  34-page  act 
nsolidates  the  Court  of  Claims 
d  Court  of  Customs  and  Patent 
>peals  into  a  thirteenth  circuit 
urt,  the  12-judge  United  States 
lurt  of  Appeals  for  the  Federal 
rcuit,  and  a  1  6-judge,  Article  I 
lited  States  Claims  Court.  It  also 
Jkes  technical  and  conforming 
lendments  pursuant  to  that 
ange. 

The  act  also  serves  as  a  vessel 
•  numerous  important  adminis- 
tive  and  housekeeping  changes, 
related  to  the  creation   of  the 


new  courts.  Many  of  the  changes 
— such  as  a  limitation  on  chief 
judges'  tenure  and  a  new  basis  for 
calculating  interest  on  money 
judgments — have  been  on  the 
legislative  agenda  for  at  least  sev- 
eral years. 

— New    Federal    Courts.    The 

new  circuit  court  inherits  all  the 
appellate  jurisdiction  of  the  two 
existing  courts,  and  in  addition, 
patent  appeals  from  all  federal 
district  courts.  Thus,  it  will  hear 
appeals  in  suits  against  the  gov- 
ernment for  damages  or  refunds  of 
federal  taxes,  appeals  from  the 
Court  of  International  Trade,  ap- 
peals from  the  Patent  and  Trade- 
See  COURTS  ACT,  p.  4 


SHIFTING  OF  MARSHALS- 
DUTIES  PROPOSED 

In  a  joint  statement  issued 
March  11,  1982,  Chief  Justice 
Warren  E.  Burger  and  Attorney 
General  William  French  Smith  an- 
nounced a  series  of  actions  de- 
signed to  assure  adequate  security 
services  "to  all  the  participants  in 
the  federal  judicial  system,  most 
especially  the  Judiciary  itself." 
They  characterized  their  actions, 
not  as  a  final  solution,  but  as  a 
"useful  beginning"  to  resolve  the 
dilemma  caused  by  increasing  se- 
curity needs  in  a  time  of  increasing 
fiscal  austerity. 

•    Primary  responsibility  for  se- 
curity services  to  the  judiciary  will 
be  in  the  hands  of  the  U.S.  Mar- 
shals Service  (USMS)  in  general, 
and  in  each  United  States  Marshal 
in  each  district.  In  order  to  halt  the 
current  fragmentation  in  services 
caused  by  the  division  of  authority 
among  the  USMS,  the  GSA,  and 
the   Postal   Service,   the  Attorney 
General  "is  seeking  an  appropriate 
delegation  of  authority"  from  the 
GSA  Administrator.  "The  judiciary 
in  each  district  will,  therefore,  have 
a  single  individual  to  whom  it  can 
look  for  all  judicial  security  mat- 
ters." The  Attorney  General  also 
will  try  to  obtain  additional  funding 
for  court  security,  so  that  security 
resources  will  be  equivalent  to  FY 
1979  levels. 

•  To  ease  the  burden  on  U.S. 
Marshals,  the  Chief  Justice,  as  he 
indicated  in  the  joint  statement, 
recommended  that  the  Judicial 
Conference  approve  the  proposed 
amendments  to  Rule  4(c)  and  (d)  of 
the  Federal  Rules  of  Civil  Pro- 
See  SECURITY,  p.  3 


CASELOAD  INCREASES 
IN  FEDERAL  COURTS 


iS 


As  anticipated,  the  workload  of 
the  federal  courts  increased  mark- 
edly in  calendar  year  1981  over 
1980,  A.  0.  Director  William  E. 
Foley  told  the  Judicial  Conference 
of  the  United  States  in  his  report  to 
its  March  meeting. 

Civil  case  filings  in  the  district 
courts  totaled  1  90,430,  a  rise  of 
9.2  percent  above  the  numberfiled 
in  the  previous  year.  Cases  filed  in 
U.S.  Courts  of  Appeals  last  year 
also  reached  a  record  level  of 
27,445,  13.8  percent  over  the 
1  980  total. 

Even  criminal  cases,  which  had 
experienced  a  downward  trend  in 
recent  years,  increased  by  5.7 
percent.  Offense  categories  show- 
ing significant  increases  are  prose- 
cutions for:  murder,  up  17.7  per- 
cent; robbery,  up  9  percent;  em- 
bezzlement, up  11.8  percent; 
weapons  and  firearms  violations, 
up  39.9  percent;  marihuana  viola- 
tions, up  39.7  percent;  Agricul- 
tural Act  violations,  up  88.8 
percent. 

While  cases  involving  the  U.S. 
rose  modestly  in  1 981 ,  by  5.3  per- 
cent (cases  filed  by  the  U.S.  rose 
7.7  percent,  and  cases  against  the 
U.S.  increased  by  1.4  percent), 
appeals  of  civil  cases  involving  the 
U.S.  rose  20.4  percent,  the  largest 
category  of  increase  on  the  appel- 
late level.  Courts  of  appeals  also 
registered  dramatic  increases  in 
the  number  of  bankruptcy  and  pri- 
vate civil  appeals,  up  1  9.6  and  1  7.3 
percent,  respectively. 

The   district   courts   terminated 
5.7  percent  more  civil  cases  than  in 
1980;    nevertheless,    the    rise    in 
filings  led  to  an   increase  in  the 
pending  civil  caseload  of  5.1  per- 
cent.  This   total    included   an   in- 
crease in  diversity  cases  of  12.3 
percent  and  in  cases  involving  fed- 
eral questions  of  1 1 .1  percent.  Sig- 
nificant increases  are  noted  in  ac- 
tions   for    recovery    of    overpay- 
ments and  enforcement  of  judg- 
ments   (most    regarding    student 
loans   and   overpayments   of  vet- 


erans' educational  benefits),  which 
jumped  48.6  percent  from  1 980  to 
1  981 .  Other  categories  registering 
large  increases  included  prisoner 
civil  rights  and  habeas  corpus  pe- 
titions, tax  suits,  and  employment 
civil  rights  cases.  Subcategories 
showing  statistical  declines  were 
land  condemnation  cases,  fraud 
cases  (including  truth-in-lending), 
environmental  matters,  and  Free- 
dom of  Information  Act  cases. 


The  well-publicized  volume  of 
bankruptcy  estate  filings  rose  1 0.9 
percent   from    1980   to    1981.   A 
record  523,825  filings  were  made, 
363,847   having   been  filed  after 
implementation  of  the  Bankruptcy 
Reform  Act.  Although  bankruptcy 
courts  closed  64.3  percent  more 
estates  in  1981  than  in  1980,  the 
increase    in    filings    results    in    a 
backlog  of  685,330  estates.  Ad- 
versary proceedings  arising  from 
bankruptcy  cases  also  significantly 
contribute  to  a  pending  caseload: 
there  were  63.8  percent  more  such 
actions,   115,894  more,   in   1981 
than  in  1980. 


PRISONER  CIVIL  RIGHTS 
PROCEDURES 

Following  the  recommendation 
of  its  Committee  on  Court  Admin- 
istration, the  full  Judicial  Con- 
ference at  its  recent  meeting 
formally  recognized  the  signifi- 
cance of  the  final  report  of  the 
Federal  Judicial  Center  Committee 
on  Prisoner  Civil  Rights,  chaired  by 
Judge  Ruggero  J.  Aldisert,  and 
urged  district  courts  to  implement 
the  procedures  and  forms  sug- 
gested in  the  report. 

The  report,  Recommended  Pro- 
cedures for  Handling  Prisoner  Civil 
Rights  Cases  in  the  Federal  Courts, 
was  published  early  in  1  980.  It  had 
been  released  in  two  draft  stages 
to  allow  the  benefit  of  comment 
from  attorneys  and  judges  familiar 
with  prisoner  civil  rights  cases.  In 
May  1980,  the  Chief  Justice  dis- 
missed the  committee  with  his  ap- 
preciation for  its  contribution,     lift 


Pro  Bono  Panels  Revisited.  .  . 

Dear  Editor: 

I  note  in  Volume  14,  No.  3,  of 
The  Third  Branch  the  article  stating 
that  "The  Eastern  District  of  New 
York  this  month  becomes  the  first 
federal  district  court  to  develop 
and  set  in  motion  the  pro  bono 
litigation  panel  for  the  assignment 
of  volunteer  attorneys  to  pro  se 
litigants."  This  statement  is  an 
egregious  and  unfortunate  error. 

The  Eastern  District  of  Pennsyl- 
vania has  had  a  volunteer  panel  of 
pro  bono  attorneys  since  March 
1977.  We  presently  have  twenty- 
eight  law  firms  which  designate 
different  associates  to  handle  the 
cases.  No  provision  is  made  to  pay 
them  and  to  my  knowledge  they 
are  purely  pro  bono  in  that  none 
has  asked  for  payment.  Indeed,  the 
attorneys  do  not  even  ask  for  reim- 
bursement of  expenses,  looking 
upon  these  as  contributions  to  the 
public  good. 

The  panel  has  been  of  great  help 
to  the  court.  Although  it  has 
worked  quietly  and  without  fan- 
fare, as  you  can  well  recognize,  it 
seems  unfortunate  they  are  de- 
prived of  the  recognition  of  being 
the  first  in  the  United  States  by  a 
good  five  years  to  marshal  forces 
and  to  meeting  this  troublesome 
problem.  I  feel  that  the  panel's 
erroneous  statement  in  The  Third 
Branch  should  in  some  manner  be 
corrected. 

Joseph  S.  Lord,  II 
Chief  Judge  (E.D.  PA 

EDITORS  NOTE:  WAS  THE  EASTER* 
DISTRICT  OF  PENNSYLVANIA  THl 
FIRST? 
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:edure,  relieving  marshals  of  re- 
sponsibility to  serve  private  civil 
Drocess.  (The  Conference  did  ap- 
prove the  changes.  See  box.) 

•  The  Chief  Justice  plans  also 
:o  "encourage  the  adoption  of  local 
ules"  to  relieve  U.S.  Marshals  of 
esponsibility  for  serving  private 
process  "by  the  use  of  alternative 
nethods  of  serving  process.  The 
Xttorney  General  will  continue  to 


seek  legislation  to  facilitate  the 
development  of  such  alternative 
methods,  to  compensate  the  gov- 
ernment fully  for  process  served, 
and  to  reduce  the  statutory  obli- 
gation to  serve  most  private  civil 
process.  As  resources  are  saved  by 
this  action,  they  may,  if  appropriate, 
be  reallocated  to  the  court  security 
function  on  the  basis  of  the  ex- 
perience we  gain  in  implementing 
the  recommendations  of  the  Court 
Security  Task  Force."  |Yl 


The  Judicial  Conference  at  its 
spring  meeting  approved  amend- 
ments to  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure.  The 
most  significant  revisions  follow. 

Subdivision  (a)  of  Rule  4  cur- 
rently provides  for  a  marshal  or 
another  authorized  person  to 
serve  the  summons  and  com- 
plaint to  a  defendant.  The  pro- 
posed revision  provides  that  the 
court  clerk  delivera  summons  to 
the  plaintiff  or  his  attorney,  who 
will  have  responsibility  for  ar- 
ranging service.  Revised  sub- 
division (c)  authorizes  service  by 
any  non-party  individual  who  is 
at  least  1  8  years  of  age,  or  at  the 
request  of  a  party,  by  the  U.S. 
Marshal  or  by  another  person  as 
the  court  may  order.  Marshals  will 
also  continue  to  provide  service 
for  indigent  litigants  and  seamen. 

A  revised  subdivision  (d)  of 
Rule  4  will  allow,  alternatively, 
for  service  of  the  summons  and 
complaint  by  registered  or  certi- 
fied mail,  with  return  receipt  re- 
quested. This  subdivision  of  the 
proposed  rule  describes  the 
procedure  for  using  the  mails, 
and  does  not  preempt  existing 
statutory  requirements  for  per- 
sonal service,  including  service 
on  behalf  of  the  U.S.  pursuant 
to  28  U.S.C.  §569(b).  And,  the 
Advisory  Committee  on  the 
Rules  of  Civil  Procedure  adds, 
"[Fjorms  of  process  which  re- 
quire an  enforcement  presence, 
such  as  temporary  restraining 
orders,  injunctions,  attach- 
ments, arrests,  and  orders  re- 
lating to  judicial  sales,  shall  be 


served  by  marshals,  their  depu- 
ties, and  persons  specifically 
appointed  by  the  court." 

The  procedure  for  mail  ser- 
vice,   the   Advisory   Committee 
notes,  is  "to  be  the  basis  for  the 
entry    of    defaults    and    default 
judgments  when  actual  notice 
reasonably  can  be  expected  to 
have  occurred.  Thus,  if  the  de- 
fendant or  person  authorized  to 
accept  process  for  him   either 
has  signed  the  return  receipt  or 
has  refused  to  accept  the  pro- 
cess,   a    default   could    be    en- 
tered." If  process  is  refused  by 
the   intended   addressee,   even 
that  act  would  constitute  good 
service.  However,  by  the  terms 
of  the  proposed  rule,  "the  person 
serving   the    process,    promptly 
upon  the   receipt  of  notice  of 
such  refusal,  shall  mail  to  the 
defendant  by  first  class  mail  a 
copy  of  the  summons  and  com- 
plaint and  a  notice  that  despite 
such  refusal  the  case  will  pro- 
ceed and  that  judgment  by  de- 
fault will   be   rendered  against 
him  unless  he  appears  to  defend 
the  suit."   If,   however,  the  de- 
fendant can  demonstrate  to  the 
court  that  service  was  refused  by 
an    unauthorized    person,    any 
such  default  will  be  set  aside. 

Under  the  rulemaking  proce- 
dures, the  Conference's  recom- 
mended changes  go  to  the  Su- 
preme Court.  If  the  Court  ap- 
proves the  changes,  they  go 
then  to  the  Congress,  and  absent 
congressional  action,  would 
take  effect  ninety  days  after 
submission. 


FBI  IN  DRUG  INVESTIGATIONS 

The  Federal  Bureau  of  Investi- 
gation now  has  jurisdiction  over 
the  investigation  of  drug  and  re- 
lated offenses,  following  an  action 
by  Attorney  General  William 
French  Smith  on  January  21, 
1982,  designed  to  bring  the  FBI's 
wide  resources  to  bear  in  the  "fight 
against  the  most  serious  crime 
problem  facing  our  nation — drug 
trafficking."  FBI  Director  William 
H.  Webster  has  been  assigned 
responsibility  for  general  super- 
vision of  drug  enforcement  efforts, 
and  the  Drug  Enforcement  Ad- 
ministration will  now  report  to  the 
Department  of  Justice  through  the 
FBI  Director. 

Under  the  new  structure  an- 
nounced by  Smith,  the  DEA,  with 
additional  personnel,  will  now  be 
able  to  employ  such  sophisticated 
law  enforcement  techniques  as 
court-authorized  electronic  sur- 
veillance. 

Smith  also  stressed  the  capa- 
bility of  the  unified  effort  to  pursue 
other  violations  uncovered  in  drug 
investigations,  such  as  "organized 
criminal  activities,  money  laun- 
dering, bank  fraud,  and  public 
corruption."  flfjj 


NEW  CENTER  PUBLICATION 

The  Center  has  recently  pub- 
lished Administrative  Structures 
in  Large  District  Courts,  by  Philip 
Dubois.  The  report,  undertaken  at 
the  request  of  the  Conference  of 
Metropolitan  District  Chief  Judges, 
describes  how  the  15  federal  dis- 
trict courts  with  1 0  or  more  judge- 
ships provide  for  the  performance 
of  administrative  tasks,  including 
the  division  of  responsibility  be- 
tween the  chief  judge  and  other 
judges,  and  among  the  judges  and 
support  personnel. 

Copies  of  the  report  should  be 
requested  in  writing  from  the 
Center's  Information  Service  Of- 
fice. Please  enclose  a  self- 
addressed  gummed  mailing  label; 
a  franked  label  is  preferable  but  not 
essential.  lift 
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mark    Office,    and    a    few    other 
agency   review   cases.   The   court 
will  have  jurisdiction  over  federal 
contract    appeals    in    which    the 
United  States  is  a  defendant,  and 
all  appeals  from  the  Merit  Systems 
Protection  Board  (including  cases 
over  which  the  Court  of  Claims  did 
not  have  jurisdiction).   Review  of 
the  new  court's  decisions  will  be 
by  certiorari  to  the  Supreme  Court. 
The  seven  judges  of  the  Court  of 
Claims  and  the  five  judges  of  the 
Court  of  Customs  and  Patent  Ap- 
peals will  become  the  judges  of 
the  new  court.  The  act  creates  no 
new  judgeships.  It  specifies  that 
the  chief  judge  of  the  new  court 
will   be  the  chief  judge  with  the 
longer  service  on  either  of  the  two 
existing  courts.  (CCPA  Chief  Judge 
Howard  T.  Markey  took  office  in 
1  972,  Court  of  Claims  Chief  Judge 
Daniel  Friedman  in  1978.) 

The  new  Article  I  Claims  Court 
will  inherit  all  the  Court  of  Claims' 
trial  jurisdiction  except  for  Federal 
Tort  Claims  Act  cases— only  one  of 
which  has  ever  been  filed  in  the 
Court  of  Claims.  These  cases  will 
continue  to  go  to  the  district  courts 
and  regional  circuit  courts. 

—Tenure  of  Chief  Judges.  The 
act  limits  circuit  and  district  chief 
judges'  tenure  to  seven  years  (plus 
whatever  period  is  necessary  for  a 
successor  to  qualify),  and  provides 
that  a  judge  overthe  age  of  64  may 
not  become  chief  judge.  Other 
judges  may  "act  as  chief  judge" 
should  no  one  on  the  court  meet 
the  statute's  requirements.  As  cur- 
rently provided,  no  one  may  serve 
as  chief  judge  after  reaching  70 
years  of  age  unless  no  other  judge 
is  qualified  to  serve  (or  act)  as  chief 
judge. 

The  act  will  not  apply  to  chief 
judges  serving  on  October  1, 
1  982,  the  effective  date  of  the  act. 

— Court  of  Appeals  Panels  and 
En  Bancs.  A  majority  on  three- 
judge  circuit  court  "panels"  (a 
word  change  from  the  current 
"divisions")  must  be  judges  of  that 
court  unless  recusal,  disqualifica- 


OPINIONS  SEEKING  RULES  CHANGES  INVITED 


The  Federal  Courts  Improve- 
ment Act  of  1982  adds  section 
1631  to  Title  28.  It  authorizes 
transfer  of  a  civil  action  or  an 
appeal,  if,  after  notice  or  filing, 
the  court  "finds  that  there  is  a 
want  of  jurisdiction."  Transfer 
shall  be  to  another  court  in 
which  the  action  or  appeal  could 
have  been  brought  at  the  time  it 
was  filed  or  noticed. 

This  provision  stems  from  a 
concurring  opinion  of  the  late 
Judge  Harold  Leventhal  in  In- 
vestment Company  Institute  v. 
Board    of    Governors,     Federal 
Reserve  System,  551  F.2d1270 
(D.C.  Cir.  1977).  In  Investment 
Co.,  a  panel  of  the  D.C.  Circuit 
affirmed   a   district  court  judg- 
ment dismissing  the   case  for 
lack  of  subject  matter  jurisdic- 
tion,  and,    noting  the  jurisdic- 
tional   ambiguities    facing    the 
plaintiff,  suggested  that  counsel 
"file  petitions  in  both  courts,  or 
at  least  in  the  court  of  appeals,  if 
there   is   any   doubt   as  to  the 
appropriate    forum    for   judicial 
review." 

Concurring,  Judge  Leventhal 
called  for  "the  enactment  of  a 
general  statute  permitting  trans- 
fer between  district  courts  and 
courts  of  appeals  in  the  interest 
of  justice,  excluding  specifically 
but  not  exclusively  those  in- 
stances  when    complaints   are 


filed  in  what  later  proves  to  be 
the  'wrong'  court." 

Judge  Leventhal's  opinion 
was  brought  to  the  attention  of 
Chairman  Robert  Kastenmeier 
of  the  House  Subcommittee  on 
Courts,  Civil  Liberties,  and  the 
Administration  of  Justice.  A 
round  of  correspondence  led  to 
proposed  legislation  in  March 
1978,  and  further  correspon- 
dence led  to  the  perfected  pro- 
vision in  the  current  act.  (The 
correspondence  can  be  found  in 
the  Hearings  of  May  1978  on 
"Judicial  Housekeeping"  before 
Congressman  Kastenmeier's 
subcommittee.) 

Spurred  in  part  by  this  inci- 
dent, the  Federal  Judicial  Center 
several  years  ago  offered  to 
serve  as  a  clearinghouse  to 
which  judges  might  send  ju- 
dicial opinions  in  which  they 
note  defects  or  gaps  in  statutes 
and  rules  similar  to  that  noticed 
by  Judge  Leventhal.  As  a  clear- 
inghouse, the  Center  does  not 
take  an  advocacy  position  on 
such  suggestions,  but  can 
channel  them  to  the  appropriate 
Judicial  Conference  committee, 
including  advisory  rules  com- 
mittees, or,  if  appropriate,  to  a 
congressional  committee. 

The  invitation  is  still  open. 
Opinions  should  be  sent  to  the 
Director  of  the  Center. 


tion,  or  emergency  precludes  it. 
Further,  the  newly  created  circuit 
court  may  sit  in  panels  of  more 
than  three. 

Also,  active  circuit  judges  gain 
precedence  over  other  judges  in 
any  session  of  the  court,  and  the 
role  of  senior  circuit  judges  on  en 
bancs  is  specified:  senior  circuit 
judges  assigned  to  duty  pursuant 
to  statute  and  court  rules  may  sit 
on  en  bancs  reviewing  decisions 
of  panels  of  which  they  were 
members.  Consistent  with  a  pro- 
vision of  the  1  978  Omnibus  Judge- 
ship Act,  the  act  specifically  au- 
thorizes en  bancs  of  less  than  all 


judges  for  courts  with  fifteen  or 
more  active  judges. 

—Court  of  Appeals  Rules.  The 
act  directs  each  court  of  appeals  to 
publish  its  local  rules  and  internal 
operating  procedures,  allowing 
free  distribution  to  members  of  the 
bar  and  to  "other  interested 
parties."  Each  court  is  to  appoint 
an  advisory  committee  on  the 
court's  rules  of  practice  and  in- 
ternal operating  procedures. 

—Appellate  Court  Staff.  The 
act  specifically  authorizes  each 
circuit  court  to  appoint  a  senior 

See  COURTS  ACT,  p.  E 


COURTS  ACT,  from  p.  4 

staff  attorney,  as  well  as  a  librarian 
and  a  court  crier,  each  of  whom, 
i/vith  the  approval  of  the  court,  may 
appoint  staff  attorneys,  assistant 
ibrarians,  and  messengers. 

— Post-Judgment         Interest. 

Fhe  act  changes  the  basis  for 
;alculating  interest  on  money 
udgments  (except  for  Internal 
Revenue  tax  cases).  Interest  will 
3e  allowed,  not  at  the  rate  set  by 
state  law,  but,  rather,  based  on  the 
average  accepted  price  for  the  last 
auction  of  52-week  U.S.  Treasury 
sills  settled  immediately  prior  to 
he  date  of  judgment.  The  Ad- 
ninistrative  Office  is  charged  with 
he  responsibility  of  keeping  fed- 
;ral  judges  notified  of  that  rate. 

— Court     Reporting.  The     Ju- 


dicial Conference  is  to  conduct  ex- 
periments with  electronic  and 
alternative  recording  methods, 
during  which  time  28  U.S.C. 
§753(b)  remains  in  effect.  Section 
753(b)  requires  shorthand  or  me- 
chanical recording  concurrently 
with  the  other  methods.  The  Con- 
ference is  to  promulgate  regula- 
tions, effective  sometime  after 
September  1983,  to  allow  use  of 
electronic  and  other  methods 
without  the  pre-existing  require- 
ments. 

— Other  provisions.  The  act 
also  provides  for  transfer  of  a  case 
for  want  of  jurisdiction  (see  box), 
allows  a  judge  who  resigns  to 
accept  an  executive  branch  ap- 
pointment to  credit  his  judicial 
service  toward  civil  service  re- 
tirement; authorizes  the  AO  Di- 
rector to  pay,  under  Judicial  Con- 
ference-approved regulations,  liti- 


gation costs  of  judges  and  judicial 
employees  sued  in  their  official 
capacities  when  a  government 
attorney  is  not  reasonably  avail- 
able; shifts  appointment  of  Federal 
Public  Defenders  from  the  judicial 
councils  to  the  courts  of  appeals; 
authorizes  judges  on  official  travel 
status  for  less  than  thirty  days 
either  per  diem  or  actual  expenses 
within  the  statutory  maximum,  but 
limits  judges  on  official  travel 
status  for  thirty  days  or  more  to 
actual  expenses;  makes  clear  that 
court  sessions  may  be  held  at 
places  where  the  AO  provides  ac- 
commodations or  where  these  are 
available  at  no  charge,  assuming 
judicial  council  approval  in  both 
cases.  The  General  Services  Ad- 
ministration is  to  provide  ac- 
commodations, and  to  close  ac- 
commodations, at  the  request  of 
the  AO  Director.  Hf| 


NORTHERN  DISTRICT  OF 
TEXAS  SEEKING  CLERK 

Position:  On  or  about  January  1 ,  1  983,  or  prior 
thereto,  a  vacancy  will  occur  in  the  Office  of  Clerk 
of  the  United  States  District  Court  for  the 
Northern  District  of  Texas,  with  headquarters  at 
Dallas,  Texas.  Under  the  direction  of  the  judges 
of  the  court,  the  Clerk  has  administrative  re- 
sponsibilities for  all  aspects  of  the  clerk's  of- 
fice operations,  including  the  supervision  of  the 
deputy  clerks'  offices  in  six  other  divisions  of  the 
Northern  District  of  Texas. 

Qualifications:  A  minimum  of  ten  years  of 
progressively  responsible  administrative  ex- 
perience in  either  public  service  or  private  busi- 
ness, three  of  which  years  must  have  been  in  a 
position  of  substantial  management  re- 
sponsibility. Under  certain  conditions,  college 
degrees  and  other  educational  attainments  may 
be  substituted  for  some  experience  qualifi- 
cations. 

Entrance  Salary:  $46,685  to  $57,000. 

ro  Apply:  Send  resume  to  Chief  Judge  Halbert  0. 
Woodward,  C-210  United  States  Courthouse, 
1205  Texas  Avenue,  Lubbock,  Texas  79401- 
*096.  All  applications  must  be  submitted  on  or 
sefore  July  1 ,  1  982. 

Equal  Opportunity  Employer 


Every  time  the  (judges)  interpret 
ontract,  property,  vested  right .  .  . 
ley  necessarily  enact  into  law 
arts  of  a  system  of  social  phi- 
isophy.  .  .  .  The  decisions  of  the 
ourts  on  economic  and  social 
uestions  depend  on  their  eco- 
omic  and  social  philosophy. 

Theodore  Roosevelt. 


PRISON  INDUSTRIES 
RECOGNIZED 

Awards    were    presented    at    a 
public  ceremony  in  the  U.S.  District 
Court,  Brooklyn,  N.Y.,  on  March  1  6, 
to  the  presidents  of  eleven  large 
corporations  by  Chief  Judge  Jack 
B.  Weinstein  and  Federal  Bureau  of 
Prisons  Director  Norman  A.  Carlson. 
Judge  Weinstein  expressed  grati- 
tude forthe  businessmen's  guidance 
in   updating  the   Electronic  Cable 
Assembly    Plant   at   the    Danbury, 
Conn.,   Federal   Prison.  The  cere- 
mony marked  one  year  of  operation 
of  a    private   advisory   committee 
composed     of     these     corporate 
representatives.     The     committee 
had    been    called    into    being    to 
recommend  policy  changes  which 
would  make  industrial  and  voca- 
tional training  in  the  prison  industry 
more    commensurate    with    con- 
temporary industry  practices  and 
more  relevant  for  inmates  anticipa- 
ting   reentrance    into   the   civilian 
workforce. 

The  organizations  honored  were: 
New  York  Telephone,  Con  Edison, 
International  Telephone  and  Tele- 
graph, Bendix,  Grumman,  General 


Electric,  Western  Electric,  Private 
Industry  Council,  Manhattan  Cable 
T.V.,  Teleprompter,  and  H.  G.  Ma- 
chine Tool.  |lfi 

LAW  SCHOOL  CLINICAL 
EXPERIENCE  PROGRAM 

Even  if  the  Law  School  Clinical 
Experience  Program  survives 
another  attempt  by  the  Reagan 
Administration  to  rescind  its 
funding,  the  maximum  federal 
share  for  grants  awarded  under  it 
for  fiscal  year  1982  will  be  50 
percent.  Although  program  legisla- 
tion permits  a  maximum  federal 
share  of  90  percent,  program 
regulations  permit  Secretary  of 
Education  Terrel  H.  Bell  to  es- 
tablish a  lower  federal  share  an- 
nually. "Support  of  clinical  legal 
education  is  not  considered  a 
permanent  federal  responsibility," 
states  Bell  in  a  DOE  notice  pub- 
lished March  2  in  the  Federal 
Register.  Rep.  Neal  Smith  (D.  Iowa), 
a  staunch  champion  of  law  school 
clinical  programs,  is  expected  to 
lead  the  opposition  to  administra- 
tion efforts  to  eliminate  federal 
help  for  them.  |]fj 
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4763)  of  salary.  The  legislation 
would  also  increase  annuities  for 
surviving  minor  dependent  children. 
The  Conference  also  endorsed 
adding  to  the  pending  legislation  a 
provision  for  an  "open  election 
season"  to  allow  judges  either  to 
join  or  to  withdraw  from  the  survi- 
vors' annuities  program.  Contribu- 
tions to  the  retirement  fund  would 
increase  from  4.5  percent  of  salary 
to  5  percent. 

Following  the  recommendations 
of  the  Committee  on  the  Judicial 
Branch,  the  Conference  also  en- 
dorsed those  provisions  of  H.R. 
4886  that  would  amend  the  Federal 
Salary  Act  of  1967,  to  require 
biennial,  rather  than  quadrennial, 
adjustments  of  executive,  legisla- 
tive, and  judicial  salaries. 

In  addition,  the  Conference  also 
endorsed  its  own,  related,  legisla- 
tion, introduced  in  May  1981,  to 
establish  a  separate  biennial 
commission  to  set  federal  judges' 
salaries. 

Further,  the  Conference  stated 
its   opposition   to   Senator  Jesse 
Helms'   bill,  S.   1847,  on  judicial 
salaries    and    court   funding,    be- 
cause it  "seriously  threatens  the 
independence     of     the     judicial 
branch."  Currently,  absent  timely 
congressional      disapproval,     the 
cost-of-living  salary  increases  that 
the  President  sends  to  Congress 
go  into  effect  automatically  upon 
the  beginning  of  a  new  fiscal  year. 
Once  the  increases  go  into  effect 
for  judicial  salaries,  however,  Con- 
gress may  not  reduce  them.  The 
United  States    v.    Will   decisions 
confirmed  the  constitutionality  of 
this   mechanism.   The   Helms   bill 
seeks    congressional    reversal    of 
Will  by  allowing  only  those  salary 
increases  that  Congress   affirma- 
tively and  specifically  authorizes  to 
go  into  effect.  S.  1  847  would  also 
require   annual    authorizations   by 
Congress    of    the    programs    and 
operations   of  district  and  circuit 
judges,  the  Administrative  Office, 
and  the   Federal  Judicial   Center. 
This  provision  in  the  Helms  bill  for 
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more  stringent  and  restrictive 
oversight  of  the  higher  courts  in 
the  federal  judiciary  would  estab- 
lish a  system  for  the  courts  similar 
to  the  oversight  process  imposed 
on  the  Department  of  Justice  in 
1976  following  Watergate. 

Among  other  actions  taken  at 
the  spring  session,  the  Judicial 
Conference: 

•  Authorized  draft  legislation 
to  amend  28  U.S.C.  §371  to  au- 
thorize a  graduated  scale  of  eligi- 
bility for  retirement  or  resignation 
for  Article  III  judges  beginning  at 
age  65  with  fifteen  years  of  ser- 
vice. 

•  Recommended  draft  legisla- 
tion to  establish  a  comprehensive 
retirement  program  for  all  Article  I 
judicial   branch  judges,   including 
a  recommendation  that  28  U.S.C. 
§373  be  amended  to  provide  that 
the  right  to  receive  an  annuity  vest 
after  eight  years  of  service  (or  after 
five  years  for  disability  retirement), 
that  a  full  annuity  be  payable  after 
fourteen  years  of  service,  and  pro- 
rated for  years  served  above  eight 
and  less  than  fourteen.  The  Con- 
ference also  recommended  that  an 
Article  I  judge's  annuity,  otherthan 
a  disability  annuity,  not  commence 
until  age  65. 

In  addition,  it  was  the  Con- 
ference's recommendation  thatthe 
authorized  legislation  to  be  intro- 
duced in  Congress  include  pro- 
vision for  U.S.  Magistrates  to  elect 
retirement  benefits  under  §373. 
Bankruptcy  judges,  who  will  be 
Article  I  judges  after  April  1 ,  1  984, 
will  be  included  in  the  program. 

•  Approved  a  Committee  on 
Court  Administration  recom- 
mendation that,  with  certain  ex- 
ceptions, the  Director  of  the  Ad- 
ministrative Office  be  given  the 
authority  to  fix  the  salaries  of  all 
Article  I  judges,  as  well  as  other 
supporting  judiciary  personnel,  and 
to  limit  such  salaries  to  85  percent 
of  the  salary  of  district  judges.  The 
Judicial  Conference  would  still 
exercise  its  supervision  and  con- 
trol. The  Conference  authorized 
the  preparation  of  necessary  legis- 
lation and  its  transmission  to 
Congress. 


•  Recommended  the  creation 
of  three  new,  permanent  judge- 
ships for  the  Southern  District  of 
Florida.  This  action  is  in  response 
to  the  Department  of  Justice's  re- 
quest and  on  motion  of  Eleventh 
Circuit  Chief  Judge  John  C.  God- 
bold,  in  anticipation  of  increased 
criminal  caseloads  in  that  district 
to  result  from  a  major  initiative 
against  crime  in  southern  Florida. 

•  On  motion  of  First  Circuit 
Chief  Judge  Frank  Coffin,  au- 
thorized the  Chief  Justice  to  ap- 
point a  small  study  group  to  con- 
sider methods  of  coordinating  the 
selection  of  law  clerks  by  federal 
judges. 

•  Disapproved  S.  1  532,  which 
would  require  that  parties  or  their 
attorneys  be  permitted  to  conduct 
the  voir  dire  examination  of  jurors, 
in  addition  to  a  court's  examina- 
tion. 

•  Disapproved  H.R.  3691,  to 
the  extent  that  it  would  allow  an 
absolute  right  to  jury  trial  in  land 
condemnation  cases  and  would 
remove  the  district  court's  dis- 
cretion to  appoint  and  receive  find- 
ings of  a  three-person  commission 
in  lieu  of  a  jury  trial. 

•  Disapproved  H.R.  4272, 
which  would  provide  assistance  of 
counsel  for'  witnesses  testifying 
before  grand  juries  and  authorize 
court  appointment  and  compensa- 
tion of  counsel  under  the  Criminal 
Justice  Act  for  an  indigent  witness 
subpoenaed  to  appear  before  a 
grand  jury. 

•  Recommended  repeal  of  28 
U.S.C.  §1393,  providing  for  divi- 
sional venue  in  civil  cases,  and 
directed  that  an  appropriately 
drafted  bill  be  submitted  to  the 
Congress  for  its  consideration. 

•  Authorized  circulation  to  the 
bench  and  bar  of  proposed 
changes  in  court  records  disposi- 
tion and  preservation  schedules. 

•  Reelected  Howard  T.  Markey, 
Chief  Judge  of  the  Court  of  Cus- 
toms and  Patent  Appeals,  to 
another  three-year  term  on  the 
Board  of  Certification.  M 


REPORT  ON  FEDERAL  MAGISTRATES  SYSTEM 
SUBMITTED  TO  CONGRESS 


Responding  to  a  statutory  man- 
date, the  Judicial  Conference  of 
the  United  States  has  completed 
an  evaluation  of  the  1  979  amend- 
ments to  the  Federal  Magistrates 
Act,  and  assessed  the  future  of  the 
federal  magistrates  system. 

The  report  of  the  Judicial  Con- 
ference, dated  December  1981, 
has  now  been  submitted  to  Con- 
gress. In  addition  to  reviewing  the 
development  and  role  of  the 
magistrate  system,  the  report 
offers  conclusions  and  recom- 
mendations in  response  to  ques- 
tions posed  by  House  and  Senate 
Judiciary  Committee  members. 

The  conclusions  of  the  report, 
some  of  which  are  listed  below, 
are  set  out  in  three  categories: 

•  Organization  of  the  Mag- 
istrate System.  The  system  should 
remain  a  part  of  the  U.S.  district 
courts  and  should  not  be  recon- 
stituted as  a  separate  tier  of  the 
courts,  the  Conference  concludes. 
To  meet  local  requirements  and 
conditions,  the  statute  governing 
the  magistrates  system  must  retain 
■naximum  flexibility.  Uniform  court 
Drocedures  should  be  encouraged, 
Dut  flexibility  must  be  possible  for 
efficient  operation  of  the  system 
such  as  assignment  of  duties  to 
nagistrates).  A  final  conclusion  in 
his  area  is  that  existing  provisions 
governing  selection,  term,  and 
emoval  of  magistrates,  in  addition 
o  statutorily  granted  authority, 
adequately  protect  their  inde- 
)endence. 

•  Jurisdiction  of  Magistrates. 

Jurisdiction  of  the  magistrates 
should  remain  "open,"  in  the 
)pinion  of  the  Conference,  and 
Juties  they  perform  should  be 
Jetermined  through  delegation 
rom  the  district  courts.  Mag- 
strates  should  not  be  authorized 
o  accept  guilty  pleas  in  felony 
:ases.  Congress  should  consider 
he  use  of  magistrates  to  dispose 
)f  a  greater  number  of  less  serious 
:riminal  cases  as  misdemeanors. 


and  this  could  be  accomplished  by 
downgrading  some  cases  charged 
as  felonies  to  misdemeanors  and 
by  designating  additional  offenses 
in  the  criminal  code  as  mis- 
demeanors. 

•    Office   of   Magistrate.    The 

Conference  pointed  out  that  the 
official  title  "United  States  Magi- 
strate" is  appropriate;  it  is  an 
honorable  title;  and  the  term  has 
gained  prestige  and  status  through 
the  substantial  and  effective  con- 
tributions of  the  magistrates.  The 
Judicial  Conference  disapproves 
the  suggestion  by  a  member  of  the 
Senate    Judiciary    Committee    to 


change  the  title  to  "division  judge" 
or  "associate  judge,"  because 
such  a  title  "might  blur  very  real 
distinctions  in  both  status  and 
function  between  Article  III  judges 
and  magistrates."  Support  services 
and  facilities  presently  provided 
the  magistrates  are  found  "gen- 
erally adequate."  Finally,  the  Con- 
ference recommended  to  Con- 
gress that  the  salaries  of  mag- 
istrates should  be  increased;  and 
that  the  retirement  system  for 
magistrates  should  be  improved. 
A  copy  of  the  report  has  been 
mailed  to  all  federal  judges  and 
judicial  officers.  Requests  for 
copies  should  be  addressed  to 
Peter  McCabe,  Chief  of  the  Mag- 
istrates Division,  Administrative 
Office  of  the  U.S.  Courts,  Wash- 
ington, DC  20544. 


CHIEF  JUSTICE  CALLS  FOR  ATTENTION 
TO  PROFESSIONAL  STANDARDS 


Law  schools,  the  bar,  and  the 
bench  all  must  act  to  insure  that 
higher  standards  of  responsibility 
permeate  the  legal  profession, 
says  Chief  Justice  Warren  E. 
Burger  in  an  article  written  for  the 
Cleveland  State  Law  Review  (Vol- 
ume 29,  Numbers  3  &4).  He  credits 
the  organized  bar  with  important 
strides  and  growing  acceptance  of 
newly  restated  professional  ethical 
standards  and  with  its  response  to 
the  "Clark  Report"  of  1  970.  Never- 
theless, the  Chief  Justice  questions 
whether  most  jurisdictions  have 
provided  truly  adequate  enforce- 
ment of  professional  disciplinary 
rules  to  protect  the  public.  "We  can 
no  longertolerate  faltering  enforce- 
ment programs  which  diverge 
widely  among  the  fifty  states  with 
the  unhappy  spectacle  of  the  bar 
looking  to  the  bench  and  the  bench 
to  the  bar  for  action.  While  making 
state  procedures  modern  and  pro- 
fessional has  led  to  an  increase  in 
discipline  as  well  as  voluntary 
resignations,  too  often  even  crimi- 
nal prosecutions  against  lawyers  do 


not  result  in  significant  disciplinary 
action."  In  England  where  disci- 
pline is  strict  it  is  exclusively  in  the 
hands  of  the  bar  subject  to  some 
judicial  review,  the  Chief  Justice 
noted. 

Law  schools,  too,  are  taken  to 
task  by  the  Chief  Justice  for  failing 
to  assume  responsibility  for  incul- 
cating, in  Harlan  Fiske  Stone's 
word's,  "some  knowledge  of  the 
social  responsibility  which  rests 
upon  a  public  profession."  "Some 
law  teachers,"  the  Chief  Justice 
continued,  "do  not  believe  that 
their  function  and  the  function  of 
their  schools  is  to  teach  these 
fundamentals  of  professional  re- 
sponsibility any  more  than  to  train 
trial  advocates.  Too  many  remark, 
'(W)e  are  teaching  students  tothink 
— we  are  not  running  a  trade 
school!'  But  lawyers  who  know  how 
to  think  in  legal  terms,  but  have  not 
learned  how  to  behave,  are  a 
menace  to  society  and  a  liability, 
not  an  asset,  to  the  administration 
of  justice."  lift 
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NOMINATIONS 

William  T.  Hart,  U.S.  District  Judge, 

N.D.  IL,  Mar.  11 
John    A.    Nordberg,    U.S.    District 

Judge,  N.D.  IL,  Mar.  11 
Robert  E.  Coyle,  U.S.  District  Judge, 

E.D.  CA,  Mar.  11 
Walter  E.   Black,  Jr.,  U.S.  District 

Judge,  D.  MD,  Mar.  1 1 
Michael  A.  Telesca,   U.S.   District 

Judge,  W.D.  NY,  Mar.  1 1 

CONFIRMATIONS 

Eugene    F.     Lynch,     U.S.     District 

Judge,  N.D.  CA  Mar.  4 
Leroy  J.   Contie,  Jr.,   U.S.   Circuit 

Judge,  CA-6,  Mar.  4 
Elizabeth  A.  Kovachevich,  U.S.  Dis- 
trict Judge,  M.D.  FL,  Mar.  4 
Robert  B.  Krupansky,  U.S.  Circuit 

Judge,  CA-6,  Mar.  4 
John  R.  Gibson,  U.S.  Circuit  Judge, 

CA-8,  Mar.  4 
John  L  Coffey,  U.S.  Circuit  Judge, 

CA-7,  Mar.  18 
William  W.  Caldwell,  U.S.  District 

Judge,  M.D.  PA,  Mar.  18 
Glenn    E.    Mencer,    U.S.    District 

Judge,  W.D.  PA,  Mar.  18 
Carol  Los  Mansmann,  U.S.  District 

Judge,  W.D.  PA,  Mar.  18 

APPOINTMENTS 

Robert  H.  Bork,  U.S.  Circuit  Judge, 
CA-DC,  Feb.  12 


Michael    S.    Kanne,    U.S.    District 

Judge,  N.D.  IN,  Feb.  24 
James    T.    Moody,    U.S.    District 

Judge,  N.D.  IN,  Feb.  24 

ELEVATION 

Sherman      G.      Finesilver,      Chief 
Judge,  D.  CO,  Apr.  8 

SENIOR  STATUS 

Vincent   P.    Buinno,    U.S.    District 

Judge,  D.  NJ,  Mar.  23 
William  P.  Gray,  U.S.  District  Judge, 

CD.  CA,  Mar.  26 
Roy   L   Stephenson,    U.S.   Circuit 

Judge,  CA-8,  Apr.  1 
Fred     M.    Winner,     U.S.     District 

Judge,  D.  CO,  Apr.  8 

DEATHS 

Jack    M.    Gordon,    U.S.    District 

Judge,  E.D.  LA,  Mar.  4 
Henry  S.  Wise,  U.S.  District  Judge, 

CD.  IL,  Mar.  16 

calendar 

Apr.  5-7  Workshop  for  Judges  of 

the  Fourth  Circuit 
Apr.  14-16  Workshop  for  Judges 

of  the  D.C.  and  First  Circuits 
Apr.  21-23  Seminarfor  Bankruptcy 

Judges 
Apr.    26-27   Sentencing    Institute 

(Eighth  and  Tenth  Circuits) 


Apr.  28-30  Workshop  for  Judges 

of  the  Third  Circuit 
May  2-5   Fifth  Circuit  Judicial  Con- 
ference 
May  2-5   Eleventh  Circuit  Judicial 

Conference 
May  5-7   Seminar  for  Bankruptcy 

Judges 
May  7-8  Workshop  for  Judges  of 

the  Second  Circuit 
May    9-12   D.C.     Circuit    Judicial 

Conference 
May    10-12  Workshop   for   Chief 
Deputy    Clerks    of    Bankruptcy 
Courts 
May    12  Teleconference   for   Pro- 
bation Officers  on  White  Collar 
Crime 
May    13-14  Judicial    Conference 
Advisory   Committee   on    Bank- 
ruptcy Rules 
May  17-18  Seventh  Circuit  Judi- 
cial Conference 
May  1  8  Workshop  for  Judges  of 

the  Seventh  Circuit 
May  23-29  Seminar  for  Newly  Ap- 
pointed District  Judges 
May    24-25  Judicial    Conference 
Subcommittee  on  Judicial  Sta- 
tistics 
May    25-29  Orientation    Seminar 
for     Full-time     and      Part-time 
Magistrates 
May  26-27   Regional  Seminar  for 
U.S.  Probation  Officers  -  Super- 
visory Skills  Workshop 
May  27-28  Judicial  Advisory  Com- 
mittee on  Civil  Rules 
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President  Reagan  photographed  at  the  White  House  on  April  2  sign- 
ing the  "Federal  Courts  Improvement  Act  of  1982."  Others  attending 
the  ceremony  were  (front  row,  I.  to  r.)  Cong.  Peter  W.  Rodino,  Jr.;  Cong. 
Robert  McClory;  Sen.  Robert  J.  Dole;  Sen.  Paul  Laxalt;  and  Secretary  of 
Commerce  Malcolm  Baldrige.  Back row(l.  tor.) Fred F.  Fielding,  Counsel 
to  the  President;  Attorney  General  Williafrj  French  Smith;  Chief  Judge 
Howard  T.  Markey  (CCPA);  former  Assistant  Attorney  General  and  now 
Professor  of  Law  at  the  University  of  Virginia  Daniel  J.  Meador,  and 
Chief  Judge  Daniel  M.  Friedman,{Ct.  of  Claims).  Photo  by  Bill  Fitz- 
Patrick,  The  White  House. 


INTERVIEW  WITH  SOLICITOR  GENERAL  REX  E.  LEE 


Rex  E.  Lee  is  the  37th  Solicitor 
General  of  the  United  States.  An 
appointee  of  President  Reagan, 
he  took  office  last  August. 

Mr.  Lee  brings  to  his  new  office 
a  varied  background  in  private 
practice,  government  service,  and 
academia.  He  was  a  law  clerk  for 
Justice  Byron  R.  White,  an  Assist- 
ant Attorney  General  in  charge  of 
>the  Department  of  Justice's  Civil 
Division,  and  a  law  professor  and 


dean  at  the  J:  Reuben  Clark  Law 
School  at  Brigham  Young  Univer- 
sity. He  earned  his  J.D.  at  the  Uni- 
versity of  Chicago. 

fn  the  following  interview 
Solicitor  General  Lee  talks  about 
how  he  handles  his  important 
work  and  why  he  considers  his 
latest  position  "a  lawyer's  dream 
come  true." 

See  LEE,  p.  4 


LEAA  CLOSES  SHOP 

The  Law  Enforcement  Assist- 
ance Administration  ceased  to 
operate  orjfApril  15Nn  its  heyday, 
between  1969  an6Tl980,  LEAA 
received  $7.7  billion  in  appropria- 
tions. With  the  exception  of  several 
programs  which  will  continue  to 
operate  under  another  arm  of  the 
Department  of  Justice,  neither  the 
Carter  nor  the  Reagan  administra- 
tion sought,  additional  funding  for 
LEAA.  Grants  made  by  LEAA  for 
improvements  in  police  work,  cor- 
rections, and  the  courts  are  soon  to 
terminate.  Since  1979,  in  addition 
to  LEAA,  four  separate  agencies 
have  been  created  within  the 
Department  of  Justice  to  help  state 
and  local  governments  improve  the 
quality  of  their  criminal  justice  sys- 
tems, conduct  research  on  crimi- 
nal justice,  and  compile  and 
disseminate  criminal  justice  statis- 
tics. The  continuing  agencies  are: 
the  National  mstitute  of  Justice; 
the  Office  of  Justice  Assistance, 
Research  &  Statistics;  the  Bureau 
of  Justice  Statistics;  and  the  Office 
of  Juvenile  Justice  and  Delin- 
quency Prevention. 

The  LEAA  program  represented, 
among  other  things,  the  federal 
government's  most  ambitious 
effort  to  provide  funds  for  state 
court  improvement.  There  was 
often  considerable  controversy 
between  state  court  officials  and 
the  state  executive  branch- 
dominated  agencies  that  distrib- 
uted much  of  the  LEAA  funds, 
leading  to  1976  amendments  to 
the  LEAA  legislation  designed  to 
ensure    greater    judicial    branch 

See  LEAA,  p.  2 
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LEAA,  from  p.  1 

participation  in  the  distribution  of 
funds.  In  fact,  the  impact  on  state 
courts  was  considerable.  The  1 979 
report  of  the  Task  Force  of  the  Con- 
ferences of  Chief  Justices  and  of 
State  Court  Administrators  pointed 
to  "substantial  benefits"  to  the 
state  courts  from  the  LEAA  pro- 
gram, including  "structural  and 
organizational  changes."  The 
report  noted  the  conclusion  of 
former  California  state  court 
administrator  Ralph  H.  Kleps,  that 
"any  review  of  the  past  ten  years 
must  conclude  that  LEAA  has  been 
the  single  most  powerful  impetus 
for  improvement  in  state  court 
systems." 

Currently  pending  in  Congress  is 
a  proposal  to  create  a  State  Justice 
Institute  as  a  vehicle  to  provide 
modest  federal  funds  to  state 
courts.  lift 


LAWYERS  EXPLAIN 

LACK  OF  PREPAREDNESS 

AT  TRIAL 

For  several  years,  Dorothy 
Linder  Maddi  of  the  American  Bar 
Foundation  has  conducted  inves- 
tigations into  the  competence  of 
attorneys'  performances  in  civil 
trials.  Her  early  studies  reflected 
the  criticisms  voiced  by  leading 
jurists,  and  examined  the  prob- 
lem from  judges'  points  of  view 
(see  Maddi,  "Trial  Advocacy  Com- 
petence: The  Judicial  Perspec- 
tive," 1978  A.B.F.  Res.  J.  105, 
and  "Judges' Views  of  Lawyers  in 
Their  Court,"  1979  A.B.F.  Res.  J. 
689). 

Noting  that  the  individual  crit- 
ics of  trial  advocates'  competence 
differed  widely  in  assigning 
causes  and  curesforthe  problem, 
Maddi  hypothesized  "lack  of  pre- 
paredness as  a  symptom,  not  a 
cause"  of  poor  performance,  and 
turned  the  inquiry  to  lawyers  to 
explain  why  they  might  be  less 
well  prepared  at  trial  than  they 
would  prefer.  Taking  a  random 
sampling  of  lawyers  from  the  list 
of  attorneys  in  the  Cook  County, 
Illinois,  Jury  Verdict  Reporter,  she 
surveyed  one  hundred  trial  law- 


yers to  determine  their  perception 
of  what  factors  affect  their 
performance. 

Among     Maddi's    findings, 
reported  in  "Improving  Trial  Ade- 
quacy: The  Views  of  Trial  Attor- 
neys," 1981  A.B.F.  Res.  J.  1049. 
•  Eighty  percent  of  the  lawyers 
interviewed    answered    affirma- 
tively to  "Do  you  ever  have  diffi- 
culty being  readyfortrial?"  Nearly 
one-half     of    these     lawyers 
explained  thatthe  reasonfortheir 
difficulty  in  being  prepared  is  the 
"uncertainty    of    when    a    trial 
would  actually  begin."  This  diffi- 
culty is  often  compounded  for  lit- 
igators   when    they    have    more 
than  one  case  on  the  trial  call  at 
the   same   time   because   of  the 
uncertainty  of  the  order  in  which 
their  cases  will  be  tried.  Repeated 
continuances,  many  lawyers  also 
complained,  make  the  problems 
of  client  and  witness  availability 
especially  difficult.  The  problem 
of  scheduling  medical  witnesses 
was  cited  as  particularly  serious. 
•  The    number   of   cases   and 
other  matters  being  handled  by 
the    ninety-three    lawyers    who 
responded  to  the  question  ranged 
from  6  to  1,000.  Of  the  thirteen 
who   had   less  than   50  matters 
pending,  most  were  handling  cor- 
porate and  commercial  matters. 
Twenty-eight  lawyers  were  han- 
dling    less    than    100    matters; 
twenty-four  were  handling  over 
100  but  less  than  200;  twenty- 
three  had  over  200  but  less  than 
300;  nine  had  over  300  but  less 
than  400;  and  nine  had  over  400. 
Yet,    only  three   of  the   lawyers 
interviewed  claimed  to  consider 
their  available  time  and  workload 
when   deciding  to  accept  cases 
referred    through    ongoing    rela- 
tionships. The  others  claim  they 
or  their  firms  feel  obliged  to  han- 
dle all  such  cases  sent  to  them. 
•  In   investigating  what  each 
lawyer  had  done  at  work  on  the 
day  before  the  interview,  Maddi 
found  "striking"  the  wide  range 
and  number  of  matters  dealt  with 
and  therefore  the  small  segments 
of  time  spent  on  each.  Sometimes 
the  fragmentation  of  an  individual 
lawyer's  work  is  compounded  by 


the   way  that  lawyer's  law  firm 
organizes  its  work.  It  is  not  unu- 
sual for  a  firm,  for  example,  to 
assign    all    the    pretrial    motion 
appearances  for  a  firm's  cases  in 
a   particular  court  to  one  junior 
member,    who    may    not    before 
have  been  involved  with  any  of 
the   cases.   After   being   given  a 
few-minute    summary    of    each 
case  by  the  firm's  lawyer  han- 
dling it,  he  then  appears  in  court 
on  perhaps  "a  half-dozen  or  more 
unrelated    cases    in    a    single 
morning." 

•  Often,     trial     lawyers    are 
referred  cases  at  the  point  that 
the  case  is  scheduled  for  trial.  If 
the  file  prepared  by  the  previous 
attorney  is  incomplete,  or  insuffi- 
cient discovery  has  been  carried 
out,  the  lawyer  (and  client)  have  a 
grave  problem,  since  time  for  dis- 
covery has  by  then  usually  run 
out.  In  some  extreme  situations  it 
was    reported    that    "cases    are 
referred  or  assigned  to  trial  law- 
yers so  late  that. ..the  trial  lawyer 
had  to  read  the  file  to  find  out 
what  the  case  was  about  while 
selecting  a  jury,  orfor  bench  trials 
while  walking  to  the  courthouse." 
•  Echoing  recent  observations 
by  the  Chief  Justice  and  others, 
the  study  revealed  that  many  law- 
yers   begin    trying    cases    with 
inadequate  training.  Almost  one- 
quarter     of    the    respondents 
reported  that  they  had  tried  their 
first   case   without   even    having 
observed  a  trial.  The  majority  of 
the  respondents  had  had  no  for- 
mal training  in  advocacy,  and  only 
about  half  had  had  "mentors"  to 
coach  them  in  trial  advocacy,   lift 
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Joyce  H.  Plotnikoff  (above)  is 
this  year's  Tom  C.  Clark  Judi- 
cial Fellow.  Each  year,  through 
a  fund  created  by  the  former 
law  clerks  to  Justice  Clark,  one 
of  the  incumbent  Judicial  Fel- 
lows is  designated  a  Tom  C. 
Clark  Fellow. 


LAW  STUDENTS  INCREASE 

The  total  number  of  law  school 
students  in  law  schools  approved 
by  the  ABA  has  risen  again,  this 
time  by  1.7  percent  over  those 
enrolled  during  1980-81.  One 
law  school  was  added  to  the 
approved  list  during  the  year, 
making  a  total  of  172,  but  even 
without  counting  that  school's 
enrollees,  the  percent  of  increase 
was  1.62  percent. 

The  number  of  women  enrolled 
in  the  first  year  of  law  school  grew 
nearly  3.5  percent,  a  smaller 
increase  than  in  the  few  preced- 
ing years.  Nevertheless,  the  total 
female  1981-82  enrollment  is 
106  percent  higher  than  in  1974. 
Women  now  represent  over  35 
percent  of  law  school  students, 
compared  to  about  20  percent  in 
1974.  m 


IN  ME  MORI  AM: 
ABE  FORTAS 

June  19,  1910— April  5,  1982 

Former  Supreme  Court  Justice 
Abe  Fortas  died  of  a  heart  attack 
on  April  5,  just  a  few  days  after  his 
appearance  as  counsel  before  the 
Court  on  which  he  had  served 
from  October  4,  1 965,  to  May  1 4 
1969. 

As  a  writer,  government  offi- 
cial, law  professor,  lawyer,  and 
judge,  Abe  Fortas  left  an  indelible 
mark  on  the  legal  profession.  The 
following  are  excerpted  from  his 
writings. 

*  *  # 

I  believe  this  case  dramatically 
illustrates  that  you  cannot  have  a 
fair  trial  without  counsel.  Under 
our  adversary  system  of  justice, 
how  can  our  civilized  nation  pre- 
tend that  there  is  a  fair  trial  with- 
out  the  counsel  for  the 
prosecution  doing  all  he  can 
within  the  limits  of  decency,  and 
the  counsel  for  the  defense  doing 
his  best  within  the  same  limits, 
and  from  that  clash  will  emerge 
the  truth? 

—Oral  argument  before  the 
Supreme  Court,  as  counsel  to 
Clarence  Earl  Gideon,  January  1  5, 

1963. 

*  #  * 

Dissent  and  dissenters  have  no 
monopoly  on  freedom.  They  must 
tolerate  opposition.  They  must 
accept  dissent  from  their  dissent. 
And  they  must  give  it  the  respect 
and  the  latitude  which  they  claim 
for  themselves. 

—The  Limits  of  Civil  Disobe- 
dience," The  New  York  Times 
Magazine,  May  12,  1968. 

*  *  # 

The  State's  undoubted  right  to 
prescribe  the  curriculum  for  its 
public  schools  does  not  carry  with 
it  the  right  to  prohibit,  on  pain  of 
criminal  penalty,  the  teaching  of  a 
scientific  theory  or  doctrine 
where  that  prohibition  is  based 
upon  reasonsthat  violate  the  First 
Amendment. 

—Epperson  v.  Arkansas,  393 
U.S.  97,  104  (1968). 


In  our  system,  state-operated 
schools  may  not  be  enclaves  of 
totalitarianism.  School  officials 
do  not  possess  absolute  authority 
over  their  students.  Students  in 
school  as  well  asout  of  school  are 
"persons"  under  our  Constitu- 
tion. They  are  possessed  of  fun- 
damental rights  which  the  State 
must  respect,  just  as  they  them- 
selves must  respect  their  obliga- 
tions to  the  State.  In  our  system, 
students  may  not  be  regarded  as 
closed-circuit  recipients  of  only 
that  which  the  State  chooses  to 
communicate.  They  may  not  be 
confined  to  the  expression  of 
those  sentiments  that  are  offi- 
cially approved.  In  the  absence  of 
a  specific  showing  of  constitu- 
tionally valid  reasons  to  regulate 
their  speech,  students  are 
entitled  to  freedom  of  expression 
of  their  views. 

—  Tinker  v.  Des  Moines  School 
District,     393     U.S.     503,     511 
(1969). 

#  #  * 

Under  our  Constitution,  free 
speech  is  not  a  right  that  is  given 
only  to  be  so  circumscribed  that  it 
exists  in  principle  but  not  in  fact. 
Freedom  of  expression  would  not 
truly  exist  if  the  right  could  be 
exercised  only  in  an  area  that  a 
benevolent  government  has  pro- 
vided as  a  safe  haven  for  crack- 
pots. The  Constitution  says  that 
Congress  (and  the  States)  may 
not  abridge  the  right  to  free 
speech.  This  provision  means 
what  it  says.  We  properly  read  it 
to  permit  reasonable  regulation  of 
speech-connected  activities  in 
carefully  restricted  circumstan- 
ces. But  we  do  not  confine  the 
permissible  exercise  of  First 
Amendment  rights  to  a  telephone 
booth  or  the  four  corners  of  a 
pamphlet,  or  to  supervised  and 
ordained  discussion  in  a  school 
classroom. 
— id.at  513. 


Under  our  Constitution,  the 
condition  of  being  a  boy  does  not 
justify  a  kangaroo  court. 

— in  Re  Gault,  387  U.S.  1,  28 
(1967).  m 


LEE  from  p.  1 
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It  has  been  over  a  year  since  we 
interviewed  former  Solicitor 
General  Wade  McCree.  He 
explained  then  how  his  office 
selected  cases  for  which  peti- 
tions for  writ  of  certiorari  would 
be  filed.  Would  you  explain  how 
that  process  now  works;  in  par- 
ticular, are  there  any  significant 
changes  in  this  procedure  from 
past  administrations? 

Let  me  answer  the  second  ques- 
tion first.  There  really  aren't  any 
significant  changes.  Now,  they 
change  in  the  sense  that  people 
change  and  their  substantive 
views  change.  And  certainly  many 
of  my  ideas  about  policy  are  differ- 
ent from  those  of  some  of  my 
predecessors.  But  insofar  as  this 
matter  is  concerned,  the  proce- 
dures that  we  use  to  determine  in 
which  kinds  of  cases  we  are  going 
to  seek  certiorari,  they  really  are 
quite  constant  over  the  years. 

In  order  to  understand  how  the 
process  works  you  need  to  under- 
stand, first  of  all,  that  the  Solicitor 
General's     Office     is    a     client- 
oriented  operation.  That  is,  we  do 
not  make  the  substantive  policies 
in  this  office  that  we  espouse  in 
court.  Those  are  made  somewhere 
else,   in  the  various  departments 
and    agencies    whose    views    we 
represent  in  court,  and  as  a  conse- 
quence the  starting  point  really  is 
in   the   department   or   agency  of 
government    whose     substantive 
policy    is    affected.    That    agency 
sends  us  a  recommendation  as  to 
whether   a   petition   for  certiorari 
should  or  should  not  be  filed  in  any 
given  case.  That  will  go  through 
the  litigating  division  that  handled 
the  case  in  the  lower  court  and  that 
litigating  division  in  turn  will  also 
give    us    its    recommendation.    If 
there  were  a  United  States  Attor- 
ney involved  in  the  case  we  would 
have  his  or  her  recommendation  as 
well.  Then  once  it  gets  to  this  office 
we  look  at  it  and  a  recommenda- 
tion is  prepared  by  people  in  this 
office— usually,   two  people— and 
then  I  make  the  final  decision. 

Among  the  factors  that  we  take 
into     account     are     these:     First, 


whether    the    importance    of   the 
case  to  the  government  warrants 
invoking     the     Supreme     Court's 
scarce  resources  to  consider  that 
case.  The  government  is  different 
from  any  other  litigant  before  the 
Supreme  Court  in  that  respect.  We 
are  also  a  coordinated  branch  of 
government  with  the  Court.  As  a 
consequence     we     are     cautious 
about  not  asking  the  Court  to  grant 
certiorari  in  any  case  that  we  con- 
clude is  not  quite  important  to  the 
government.    The   next  thing   we 
take  into  account  is  whether  there 


the  kinds  of  cases  the  Court  is  likely 
to  be  interested  in. 

To  what  extent  does  adminis- 
tration policy  control  your  deci- 
sion to  seek  Supreme  Court 
review?  Are  you  asked  to  target 
certain  issues  for  review? 

That  question  is  capable  of  being 
read  in  at  least  a  couple  of  ways.  In 
one  respect  I  have  answered  it,  and 
that  is  that  the  policies  that  we 
seek  to  vindicate  are  not  made  in 
this  office.  They  are  made  some- 
where else.  They  are  made  in  other 
departments  and  agencies.  So,  to 


/  think  Immigration  and  Naturalization  Service  v.  Chadha  is  one  of  the 
most  important  issues  the  Court  has  considered  in  several  years. 


is  a  conflict  in  the  circuits.  The 
existence  of  a  conflict  does  not 
always  indicate  that  we  should  ask 
for  certiorari,  but  if  it  relates  to  an 
important  matter  that  ought  to  be 
resolved,  then  that's  anotherfactor 
that  we  take  into  account.  The  third 
factor  is  whether  the  particular 
case  is  the  most  appropriate  vehi- 
cle for  resolving  the  conflict. 

And  your  background  as  a  law 
clerk  at  the  Court  gives  you  some 
insight  on  such  matters? 

It  helps;  there  is  no  question 
about  that.  There  issomesimilarity 
between  serving  as  a  lawclerkand 
serving  as  Solicitor  General 
because  you  develop  a  "feel"  for 


that  extent,  administration  policy 
does  control  our  decision,  because 
as  the  cases  come  up  they  involve 
policies  that  are  made  somewhere 
else. 

To  what  extent  is  this  done  at 
the  White  House  level? 

Practically  not  at  all.  There  is  a 
tradition  of  independence  that  the 
Justice  Department  enjoys  in  mak- 
ing litigating  decisions  for  the 
government  as  a  whole  and  there 
is  a  further  layer  of  insulation  that 
the  Solicitor  General's  office 
enjoys.  That's  a  good  tradition.  It 
not  only  serves  government  well;  it 
also  serves  the  particular  adminis- 
tration, because  the  best  way  to 


have  an  effective  litigation  effort  is 
to  have  the  courts  know  that  inde- 
pendent litigating  judgments  are 
being  made  by  professional  law- 
yers and  not  solely  on  the  basis  of 
political  considerations.  And  if,  in 
that  kind  of  setting,  you  putintothe 
:rucial  decisionmaking  positions 
Deople  who  share  the  substantive 
/iews  of  the  President,  then  the 
itigators  can  most  effectively 
serve  the  President's  objectives. 

In  your  opinion,  what  are  some 
)f  the  most  important  issues  that 
four  office  will  argue  before  the 
Sourt  this  term? 

In  my  opinion  the  most  important 
:ase  that  we  argued  before  the 
"ourt  this  term  was  the  legislative 
'eto  case,  Immigration  and  Natu- 
alization  Service  v.  Chadha  (No. 
30-1832).  I  think  it  is  one  of  the 
nost  important  issues  the  Court 
las  considered  in  several  years.  In 
iddition  there  were  two  cases  this 
erm  involving  Tenth  Amendment 
ssues,  an  important  Article  III 
:ase,  a  couple  of  busing  cases,  and 
iome  important  Fourth  Amend- 
nent  issues.  Those  are  some  that 
:ome  to  mind. 

How  do  you  decide  which 
ases  you  will  argue  yourself  and 
vhich  to  assign  to  other  attor- 
leys  in  your  office?  Also, 
vhether  attorneys  in  other  agen- 
ies  will  participate  in  the 
rgument? 

One  of  the  very  important  func- 
ions  of  my  office  is  to  decide  who 
rgues  cases.  I  will  tell  you  there  is 
io  shortage  of  candidates.  There 
re  many,  many  people  who  would 
ke  to  argue  them.  I  do  itaftercare- 
ul  consultation,  rather  lengthy 
onsultation,  with  my  deputies, 
here  is  one  overriding  question 
^at  we  ask:  who  could  do  it  most 
ffectively  and  how  would  the 
overnment's  case  best  be 
dvanced  by  the  oral  argument. 

There  are  some  kinds  of  cases 
lat  are  more  appropriate  to  be 
rgued  by  a  person  who  holds  a 
articular  office  in  government, 
here  are  sometimes  cases  that 
re  more  appropriately  argued,  for 
xample,  by  the  Solicitor  General 
r  by  an  Assistant  Attorney  Gen- 


eral. The  tradition  has  been  that 
the  hardest  cases — the  most 
important  cases  — usually  are 
argued  by  the  Solicitor  General. 
That's  his  job;  that's  what  he  is 
appointed  to  do.  It's  a  tradition  that 
I  think  is  appropriate.  It's  approp- 
riate not  only  because  it  comes 
with  the  job  but  also,  I  think,  the 
Court  has  the  right  to  expect  that 
the  one  person  in  this  office  who 
has  the  authority  to  speak  for  the 
government  will  be  there  in  Court 
in  order  to  answer  the  Justices' 
questions  on  the  important  cases. 
Attorney  General  Smith  has 
said  that  he  will  ask  his  attor- 
neys to  "urge"  courts  to  desist 
from  policymaking.  What  argu- 


ments can  they  make  that  have 
not  been  previously  made? 

The  basic  thought  that  the 
Attorney  General  was  expressing 
there  and  the  premise  on  which 
we  are  proceeding  is  that  in  the 
great  majority  of  those  instances 
where  courts  have  gone  too  far  in 
intruding  into  areas  that  ought  to 
be  decided  by  the  legislature— 
they  have  done  so  because  law- 
yers have  asked  them  to  do  so. 

You  pick  your  favorite  example 
of  judicial  restraint  and  chances 
are  that  some  lawyer  in  that  case 
was  advocating  either  that  posi- 
tion or  perhaps  something  a  bit 
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CONGRESS  OUTSIDE 
ANTIBUSING  BILLS,  EX 

Four  former  Attorneys  General 
and  three  former  Solicitors  Gen- 
eral have  gone  on  record  as 
opposing  legislation  that  would 
limit  future  federal  court  school 
desegregation  orders.  In  a  letter 
dated  March  28  and  sent  to 
members  of  the  Senate  Judiciary 
Committee,  the  seven  denounced 
two  antibusing  bills,  in  particular: 
S.  1760,  sponsored  by  Senator 
Orrin  G.  Hatch  (R-Utah),  and  S. 
1647,  sponsored  by  Senator  John 
P.  East  (R-N.C).  These  bills, 
approved  by  subcommittees,  are 
pending  in  the  Senate  Judiciary 
Committee.  S.  1743,  identical  to 
S.  1647  and  sponsored  by  Sena- 
tor Jesse  Helms  (R-N.C),  is  also 
pending  in  the  Senate.  These  bills 
would  prohibit  federal  courts 
from  ordering  such  remedies  as 
mandatory  student  assignments 
and  busing  of  students  outside 
areas  where  they  reside. 

While  the  seven  said  they  "hold 
varying  views  on. ..many  areas  of 
constitutional  law. ...on  two  mat- 
ters [they]  are  unanimous.  The 
first  of  these  is  that  the  Supreme 
Court  was  whollycorrect  in  decid- 
ing in  Brown  v.  Board  of  Educa- 
tion that  'in  the  field  of  public 
education  the  doctrine  of  "separ- 
ate but  equal"  has  no  place. 
Separate  educational  facilities 
are    inherently    unequal'....    The 


JURISDICTION  WITH 
-OFFICIALS  CONTEND 

second  view. ..we  all  share  is  that 
Congress  is  not  empowered  by 
the  Constitution  selectively  to 
restrict  the  jurisdiction  of  the  fed- 
eral courts  to  prevent  them  from 
enforcing  Brown  in  full 
measure." 

By  depriving  the  courts  of  juris- 
diction to  issue  orders  "essen- 
tial" to  carry  out  Brown,  the  bills 
in  question  not  only  "do  so  pros- 
pectively but  by  causing  the  reop- 
ening and  truncating  of  orders  in 
long-concluded  lawsuits  they 
would  truly  reverse  the  course  on 
which  Brown  set  this  Nation. 
These  bills  would  exercise  power 
which  we  believe  the  Congress 
does  not  possess." 

The  former  Attorneys  General 
who  signed  the  letter  are  Ben- 
jamin R.  Civiletti,  who  served 
under  President  Carter;  Elliot  L. 
Richardson,  who  served  under 
President  Nixon;  and  Nicholas 
deB.  Katzenbach  and  Ramsey 
Clark,  who  both  served  under 
President  Johnson. 

The  former  Solicitors  General 
were  Wade  H.  McCree,  Jr.,  who 
served  under  President  Carter; 
Erwin  N.  Griswold,  who  served 
under  Presidents  Johnson  and 
Nixon;  and  J.  Lee  Rankin,  who 
served  under  President 
Eisenhower.  flf( 
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more  extreme.  What  we  are  say- 
ing is  that  we  can  help  to  take 
some  of  the  pressure  off  the 
judges  in  that  respect— by  not 
asking  them  to  go  so  far  in  substi- 
tuting judicial  judgment  for  legis- 
lative judgment  in  those  cases 
where  that  is  what  is  really 
occurring. 

There  is  a  particular  responsi- 
bility of  the  federal  government  to 
do  that  for  several  reasons.  One  is 
that  the  federal  government  is  far 
and  away  the  principal  litigator  in 
the  United  States  courts.  By 
virtue  of  the  sheer  volume  of  the 
cases  that  we  handle,  we  are  in  a 
better  position  to  assistthe  courts 
in  this  respect  than  anyone  else. 

The  second  is  that  we  have  a 


and  that  is  mostly  what  I  do  now. 
There   is   a   remarkably  closer 
relationship  — a    closer    fit- 
between  my  work  as  an  academic 
and  my  work  as  Solicitor  General 
than    you    might   think   because 
both  callings  deal  with  concep- 
tual matters  and  with  the  inter- 
sections between  law  and  policy. 
Intersections   in   the   sense,   not 
that  I  make  policy— I  didn't  make  it 
in  academia,  and  I  don't  make  it 
here— but    in    the    sense   that    I 
come  to  grips  with  the  lawyers' 
efforts    to    have    policy    imple- 
mented through  the  courts. 

Do  you  feel  as  a  law  professor 
and  dean  of  a  law  school  that  the 
law  schools  are  adequately  pre- 
paring the  law  students  to  enter 
the  legal  profession? 

I  am  concerned  about  the  qual 


,  tradition  of  independence  that  the  Justice  Department 
eniovs  in  making  litigating  decisions  for  the  government  as  a  whole 
and  there  is  a  further  layer  of  insulation  that  the  Solicitor  General  s 
office  enjoys.  That's  a  good  tradition. 


greater  interest  in  it.  Any  lawyer 
who  appears  before  the  courts  is 
both  an  advocate  in  the  particular 
case  and  also  an  officer  of  the 
court.  But  the  United  States,  in 
addition  to  being  a  party  in  the 
particular  case,  also  has  an  inter- 
est in  government  itself  and  that 
means   the   preservation   of  the 
proper    role    of   the   courts.    We 
believe  that  judicial  restraint,  as 
the  name  implies,  means  that  the 
courts  should  recognize  that,  in 
rendering    decisions    holding    a 
statute    unconstitutional,   the 
effect  is  to  displace  a  legislative 
judgment.  As  a  consequence  they 
should  undertake  that  task  only 
where  there  are  strong  reasonsto 
do  so. 

What    were    some    of    your 
thoughts  as  you  made  the  tran- 
sition from  academia  to  what 
must  be  one  of  the  most  exclu- 
sive law  offices  in  the  country? 
I  love  my  job.  This  job  is  a  law- 
yer's dream  come  true.  There  is 
nothing  that  I  have  ever  enjoyed 
quite  as  much  as  appellate  advo- 
cacy.  The   pinnacle  of  appellate 
advocacy  is  Supreme  Court  work 


ity  of  advocacy  in  the  courts  and  I 
am  sure  all  members  of  my  pro- 
fession are.  I  am  skeptical  about 
the    extent    to    which    the    law 
schools  are  the  panacea.  Go  up 
and  sit  in  the  courtroom  where  I 
now  make  a  living  and  you  will 
hear  good  advocacy  and  you  will 
hear   bad    advocacy— oral    advo- 
cacy. Read  the  briefs  that  go  into 
that  court  and  you  will  see  some 
good  ones  and  you  will  see  some 
bad  ones.  The  good  performances 
do    not    always   come   from   the 
experienced   lawyers.  They  cer- 
tainly do  not  always  come  from 
the  lawyers  who  have  gone  to  law 
schools  that  had  extensive  advo- 
cacy type  programs. 

The  other  reason  that  I  think  the 
law  schools  are  not  the  sole 
answer  to  the  problem  of  the 
quality  of  advocacy  is  that  there  is 
no  way  in  a  three-year  period  that 
the  law  schools  can  do  a  complete 
job  of  imparting  practical  skills 
training  to  the  lawyer.  I  think  that 
we  will  see  a  material  increase  in 
the  quality  of  advocacy  in  this 
country  when  we  recognize  that 
the  responsibility  for  skills  train- 


ing is  shared  by  the  entire  profes- 
sion. For  the  good  lawyer  the 
training  period  lasts  as  long  as  he 
or  she  practices.  The  burden  of 
legal  education,  therefore,  is 
vested  not  just  in  the  law  schools 
because  you  can't  do  it  in  three 
years.  It  is  a  training  and  a  teach- 
ing responsibility  that  lasts  over 
forty  years  and  not  just  three. 

It  has  been  reported  that  the 
newly  formed  Legal  Affairs 
Council  will  consider  and  decide 
in  which  cases  the  Department 
of  Justice  will  file  amicus  curiae 
briefs.  Does  this  mean  a  change 
in  procedures  you  presently 
follow? 

I'm  delighted  that  you  asked 
that  question.  I  have  looked  for 
every  opportunity  that  I  could  to 
address  that  issue  because  there 
was  a  very  important  180-degree 
misstatement    concerning    this 
matter. 
Was  it  in  the  press? 
Oh  yes,  it  was  in  the  Washing- 
ton Post.  The  report  was  that  this 
new    Cabinet    Council    on   Legal 
Affairs    would    consider    what 
cases    the     government    would 
appeal     and    what    positions    it 
would  take,  what  amicus  briefs  it 
would  file,  and  what  positions  it 
would    take    on    appeal.    I    was 
astounded  when  I  read  that  arti- 
cle. I  said  to  myself  "that  sounds 
just  like  my  job  description."  And 
it's  just  flat  wrong.  Unfortunately, 
the  media  have  not  picked  up  the 
correction.    I  don't  know  where 
the   error  came  from,  but  I  am 
pleased  to  assure  your  readers 
that  the  determinations  concern- 
ing    the    positions    the    United 
States  will  take  on  appeal  and 
what  amicus  briefs  we  will  file 
have  always  been  made  by  the 
Solicitor   General   and  will  con- 
tinue to  be. 

It  has  been  made  very  clearthat 
there  are  two  things  that  the  Cabi- 
net Council  will  notdo.  One  is  thai 
it  will  not  consider  any  matters 
related  to  any  pending  case 
either  in  the  Supreme  Court  01 
anywhere  else.  That  is  not  the 
function  of  the  Cabinet  Council;  i 
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Ralph  H.  Kelley,  U.S.  Bank- 
ruptcy Court  Judge  at  Chatta- 
nooga, Tennessee,  ruled  last 
month  that  the  federal  bank- 
ruptcy courts,  created  by  Con- 
gress in  1978,  are  unconstitu- 
tional. Bankruptcy  Judge  Kelley 
based  his  reasoning  on  the  fact 
that  Article  III  federal  judges  have 
life  tenure,  higher  salaries,  and 
serve  "on  good  behavior,"  where- 
as the  bankruptcy  judges  serve 
for  stated  terms. 

In  a  brief  order  a  year  ago  Chief 
Judge  Miles  Lord  (D.  Minn.) 
stated  that  "the  delegation  of 
authority  in  28  U.S.C.  §1471  to 
bankruptcy  judges  to  try  a  case 
which  is  otherwise  relegated 
under  the  Constitution  to  Article 
II  judges  is  an  unconstitutional 
delegation  of  authority."  This 
:ase  is  now  awaiting  disposition 
sy  the  U.S.  Supreme  Court. 


ESTATE  ADMINISTRATOR 

U.  S.  BANKRUPTCY  COURT 

MIDDLE  DISTRICT,  FLORIDA 

Supervision  of  estates,  trustees,  etc.  in 
the  Jacksonville-Orlando  Divisions.  JD  or 
MBA  required.  Experience  in  bankruptcy 
practice  and  procedure  helpful  but  not 
essential.  Salary  $23,566— $33,586  com- 
mensurate with  experience.  Resumes 
should  be  submitted  by  May  14,  1982,  to: 
Clerk,  U.S.  Bankruptcy  Court,  P.O.  Box 
559,  Jacksonville,  FL  32201. 
EQUAL  OPPORTUNITY  EMPLOYER. 
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>  the  function  of  the  Attorney 
ieneral.  And  as  far  as  the 
Supreme  Court  is  concerned,  it  is 
ie  Solicitor  General  exercising 
ie  Attorney  General's  authority. 
The  second  is  that  it  will  not 
Jnder  legal  advice.  That  is  the 
jnction,  again,  of  the  Attorney 
ieneral  acting  through  the  Office 
f  Legal  Counsel.  Nowwhatit  will 
o  is  to  deal  with  policy  issues 
lat  affect  different  departments 
■  the  government  such  as  drug 
nforcement,  and  immigration 
roblems,  and  that  kind  of  thing. 


Judges  of  the  current  U.S. 
Court  of  Claims  and  the  U.S. 
Court  of  Customs  and  Patent 
Appeals,  who  will  be  the 
members  of  the  new  Court  of 
Appeals  for  the  Federal  Circuit, 
met  in  Washington  on  April  13for 
some  early  planning.  Agreed 
upon  at  this  informal  meeting 
was  the  matter  of  admission  to 
practice  before  the  bar  of  the  new 
court.  Attorneys  with  standing  in 
the  bars  of  the  two  current  courts 
will  be  admitted  automatically  to 
the  new  court's  bar. 

Proposed  new  rules  are  now 
under  study  by  the  judges,  and 
will  undergocloserscrutinyatthe 
Circuit  Judicial  Conference  of  the 
CCPA  to  convene  on  May  25. 
Judges  of  the  Court  of  Claims  and 
members  of  its  bar  have  also  been 
invited  to  the  Conference,  which 
will  concentrate  on  the  recent 
legislation  merging  the  two 
courts.  The  agenda  for  the  May 
meeting  includesquestionsabout 
the  proper  jurisdiction  for  patent 
appeals.  |V| 


BARRETT  McGURN, 

SUPREME  COURT  PRESS 

OFFICER,  RETIRING 

After  nine  years'  service  as  the 
Supreme  Court's  Public  Infor- 
mation Officer,  Barrett  McGurn  is 
retiring  from  this  position  on 
July  30. 

When  Mr.  McGurn  came  to  the 
Court  in  1973  he  brought  to  the 
position  a  distinguished  back- 
ground as  a  reporter  and 
correspondent,  and  subsequent 
years'  service  as  a  government 
information  officer  in  the 
American  embassies  in  Rome 
and  Saigon,  as  well  as  the  Depart- 
ment of  State  in  Washington. 

In  accepting  McGurn's  resig- 
nation the  Chief  Justice  said:  "I 
know  I  speakfor  all  my  colleagues 
and  Officers  of  the  Court  in  ex- 
pressing appreciation  for  your 
service  and  wishing  you  all  the 
best  in  the  years  ahead." 

(See  related  announcement  p.  8.) 


EQUAL    JUSTICE    UNDER    THE    LAW 
COPYRIGHT  UPHELD 


The  Supreme  Court  has  left 
intact  a  ruling  of  the  D.C.  Circuit 
that  the  televison  series,  "Equal 
Justice  Under  The  Law,"  could  be 
copyrighted  by  the  public  televi- 
sion stations  that  produced  and 
broadcast  it  and  that  the  copyright 
could  be  transferred  to  the 
government.  Schnapper  v.  Foley, 
No.  81-1215.  The  films  had  been 
commissioned  by  the  Judicial 
Conference  as  a  bicentennial 
project. 

The  Court  of  Appeals  held  that 
while  both  the  1976  and  1909 
copyright  acts  deny  copyright  pro- 
tection to  any  work  prepared  by 
the  government,  the  acts  do  per- 
mit the  government  to  receive 
and  hold  copyrights  transferred  or 
assigned  to  it. 

The  series  of  five  films  drama- 
tizes four  early  constitutional 
cases  of  "enduring  significance": 
Marbury  v.  Madison,  McCulloch 


v.  Maryland,   Gibbons  v.  Ogden, 
and  the  trial  of  Aaron  Burr. 

*  *  *  ♦ 

Videocassettes  (three-quarter- 
inch  U-matic  or  one-half-inch 
VHS)  and  sixteen-millimeter  films 
of  the  "Equal  Justice  Under  Law" 
series  may  be  borrowed  for  short 
periods  from  the  FJC,  at  no 
charge.  Please  put  requests  in 
writing,  specifying  the  format 
desired,  to  John  Hawkins,  Media 
Services  Unit,  Dolley  Madison 
House,  1520  H  Street,  N.W., 
Washington,  D.C.  20005. 

Alternatively,  the  series  may  be 
purchased  in  either  film  or 
cassette  form,  or  rented  in 
sixteen-millimeter  only,  from  the 
National  Audiovisual  Center, 
General  Services  Administration, 
Information  Services  Section, 
Washington,  D.C.  20409.  For 
further  information,  call  (301) 
763-1896.  |V| 
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NOMINATIONS 

George    C.     Pratt,    U.S.    Circuit 

Judge,  CA-2,  Apr.  26 
Maurice    M.    Paul,    U.S.    District 

Judge,  N.D.,  FL,  Apr.  26 
A  J      McNamara,     U.S.    District 

Judge,  E.D.  LA,  May  5 
John    W.    Potter,    U.S.    District 

Judge,  N.D.  OH,  May  5 

CONFIRMATIONS 

Robert    E.    Coyle,    U.S.    District 

Judge,  E.D.  CA,  Mar.  31 
William    T.    Hart,    U.S.    District 

Judge,  N.D.  IL,  Apr.  20 
John  A.   Nordberg,  U.S.  District 

Judge,  N.D.  IL,  Apr.  20 
Walter  E.  Black,  Jr.,  U.S.  District 

Judge,  D.  MD,  Apr.  20 
Michael  A.  Telesca,  U.S.  District 

Judge,  W.D.  NY,  Apr.  20 

APPOINTMENTS 

Eugene    F.    Lynch,    U.S.    District 

Judge,  N.D.  CA,  Mar.  11 
Elizabeth    A.    Kovachevich,    U.S. 

District    Judge,    M.D.    FL, 

Mar.  12 
Robert  B.  Krupansky,  U.S.  Circuit 

Judge,  CA-6,  Mar.  19 
John     L     Coffey,     U.S.     Circuit 

Judge,  CA-7,  Mar.  27 
Leroy  J.  Contie,  Jr.,  U.S.  Circuit 

Judge,  CA-6,  Mar.  23 
John     R.     Gibson,     U.S.    Circuit 

Judge,  CA-8,  Mar.  30 


DEATHS 

Herbert  S.  Boreman,  U.S.  Circuit 
Judge,  CA-4,  Mar.  26 

Scovel  Richardson,  Judge,  U.S. 
Court  of  International 
Trade,  Mar.  30 

Abe  Fortas,  former  Associate 
Justice,  Supreme  Court  of 
the  United  States,  Apr.  5 


SUPREME  COURT 
PUBLIC  INFORMATION  OFFICER 

DESCRIPTION:     Public     information 
responsibilities   for   the    Supreme    Court. 
Duties  include  disseminating  public  infor- 
mation about  the  activities  of  the  Supreme 
Court  to  the  news  media  and  public;  han- 
dling press  inquiries;  distributing  opinions 
and  supplying  information  on  cases  before 
the   Court;  publishing  an  in-house  news 
bulletin  and  supervising  a  small  office  staff. 
QUALIFICATIONS:  Minimum  of  3-5  yrs. 
experience  as  public  information  officer  or 
similar  official  in  position  affording  regular 
contact  with  news  media.  Thorough  gen- 
eral understanding  of  legal  issues  and  of 
the  appellate  process  very  desirable.  Good 
,udgment,    proven    communication    skills 
and  basic  supervisory  skills  required. 

SALARY:  From  SCP-12/3  ($30,129) 
depending  upon  experience,  qualifications, 
and  prior  salary  history. 

CLOSING  DATE:  June  4,  1982 
Send  standard  federal  government  form 
171  to:  James  A.  Robbins,  Personnel  & 
Organizational  Development  Officer, 
Supreme  Court  of  the  United  States, 
Washington,  DC  20543. 


SffiS, 


May  17-18  Seventh  Circuit  Judi- 
cial Conference 
May    18    Workshop    for   Judges 

of  the  Seventh  Circuit 
May   23-29   Seminar  for   Newly 
Appointed  District  Judges 
May  24-25  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics 
May  25-29  Orientation  Seminar 
for     Full-time     and     Part- 
time  Magistrates 
May  26-27  Regional  Seminar  for 
Probation    Officers— Super- 
visory Skills 
May  27-28  Judicial  Conference 
Advisory    Committee    on 
Civil  Rules 
June    3-4    Judicial    Conference 
Subcommittee  on  Judicial 
Improvements 
June    7-8    Judicial    Conference 
Advisory    Committee    on 
Bankruptcy  Rules 
June  1  3-25  Trial  Advocacy  Train- 
ing for  Assistant  Federal 
Defenders 
June  14-15  Judicial  Conference 
Subcommittee  on  Support- 
ing Personnel 
June  17-18  Judicial  Conferenc* 
Committee  on  Administra 
tion     of    the     Bankruptc 
System 
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JUNE  1982 


Closing  ceremony  of  the  U.S.  Chief  Judge  Charles  Clark  (CA-5) 

District  Court  for  the  Canal  Zone,  Sarah    Belzer,   clerk,   and  Judge 

March  31.   Pictured  (I.  to  r.)  are  Morey  L.  Sear(E.D.  LA).  See  story 

Woodrow    de    Castro,    attorney,  p.  2. 


INTERVIEW  WITH  CHIEF  JUDGE  FRANK  M.  COFFIN 

Chief  Judge  Frank  M.  Coffin 
vill  soon  mark  his  seventeenth 
'ear  on  the  bench  of  the  First  Cir- 
uit  and  his  tenth  as  Chief  Judge, 
lis  thoughtful  and  scholarly 
assessments  of  the  art  of  judging 
>nd  of  changing  society's  impacts 
>n  the  judicial  system  are  known 
o  those  familiar  with  his 
vritings.  On  a  recent  stopover  in 
Vashington,  Coffin  generously 
greed  to  share  with  us  his 
pinions  on  a  variety  of  issues. 


You  have  broad  experience, 
having  served  in  all  three 
branches  of  the  federal  govern- 
ment as  well  as  private  practice. 
What  influenced  you  to  take  the 
judicial  route?  In  which  branch 
have  you  achieved  the  greatest 
satisfaction? 

Nothing  influenced  me  to  take 
the  route  in  the  sense  of  a  goal 
toward  which  I  consciously 
strove.  A  judgeship  was  the  last 
thing  on  my  mind.  I  practiced  law, 
I  had  been  in  politics  and  served  in 
See  COFFIN,  p.  3 
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IM  LIBRARY 
U.S.  JUDGES  TO  HELP 
FLORIDA  TASK  FORCE 

Federal  officials,  the  public,  and 
the  media  in  Florida  are  lauding 
the  commitment  of  the  federal 
judiciary  to  support  the  recently 
established  federal  task  force  to 
aid  crime-plagued  South  Florida. 
"The  federal  judges  who  will  be 
coming  here  on  rotation,"  said 
one  on-location  task  force 
spokesman,  "have  been  eagerly 
anticipated." 

Forty  visiting  judges  in  all,  or 
four  extra  judges  each  month  for 
ten  months,  will  sit  in  the  South- 
ern District  to  help  whittle  down 
that  district's  existing  backlog  of 
cases,  in  anticipation  of  increases 
in  drug  prosecutions.  The  first 
four  judges  to  serve  are  Mark  A. 
Costantino  (E.D.  NY),  T.F.  Gilroy 
Daly  (D.  CT),  David  S.  Nelson  (D. 
MA),  and  Louis  F.  Oberdorfer 
(D.DC).  They  began  service  June 
1  and  will  remain  in  Southern 
Florida  until  June  30. 

Three  extra  courtrooms  in 
Miami  are  currently  available, 
and  a  fourth  one  is  being  readied 
in  Fort  Lauderdale.  The  Presi- 
dent's Task  Force  was  set  in 
motion  in  January.  Since  mid- 
March  there  has  been  a  large 
influx  of  temporary  federal  law 
enforcement  agents  into  South 
Florida.  Patrols  in  nearby  coastal 
waters  and  the  high  seas 
between  Florida  and  the  Carib- 
bean countries  from  which  the 
illegal  drugs  coming  into  Florida 
flow,  have  been  stepped  up  as  has 
See  FLORIDA,  p.  2 
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U  S    DISTRICT  COURT  FOR  CANAL  ZONE  CLOSES 
IN  ACCORDANCE  WITH  PANAMA  CANAL  TREATY 


A  unique  event  in  the  history  of 
the  federal  judiciary  occurred  on 
March  31 .  The  U.S.  District  Court 
for  the  District  of  the  Canal  Zone 
terminated  its  jurisdiction  after 
over  sixty  years  of  service.  At  a 
ceremony  attended  by  Chief 
Judge  Charles  Clark  (CA-5), 
Judge  MoreyL  Sear(E.D.  LA)and 
representatives  of  the  Canal  Zone 
and  Panamanian  bars,  the  court 
officially  closed. 

The  first  U.S.  court  with  juris- 
diction in  the  Canal  Zone  was  the 
Supreme  Court  of  the  Canal  Zone 
created  by  the  Isthmian  Canal 
Commission  on  August  1  6,  1 904. 
On  April  1 ,  1914,  that  court  was 
designated  the  U.S.  District  Court 
for  the  District  of  the  Canal  Zone. 
The  first  district  judge  was  Wil- 
liam   H.   Jackson.   In  all,  eleven 


judges  were  appointed  to  serve  as 
district  judges  in  the  Canal  Zone. 
The  last  was  Guthrie  F.  Crowe, 
who  retired  in  1977. 

At  the  time  of  Judge  Crowe's 
retirement,  treaty  negotiations 
between  the  U.S.  and  Panama 
had  begun  and  President  Carter 
chose  not  to  appoint  a  successor. 
Instead  he  called  upon  the  chief 
judge  of  the  Fifth  Circuit,  which 
had  appellatejurisdictionoverthe 
Canal  Zone,  to  provide  judges  to 
conduct  the  court's  affairs. 

From  May  1977  until  its  clos- 
ing, twenty-eight  district  judges 
and  two  circuit  judges  served  in 
the  District  Court. 

The  Panama  Canal  Treaty 
became  effective  on  October  1, 
1979.  It  provided  for  a  thirty- 
month  transition   period,  during 


which  U.S.  courts  would  have  no 
jurisdiction  over  new  private  civil 
cases  but  would  retain  jurisdic- 
tion over  civil  cases  already  insti- 
tuted   as    well    as    over    certain 
criminal    matters    involving    U.S. 
citizen  employees  of  the  Panama 
Canal    Commission    and    their 
dependents  and  members  of  the 
U.S.     armed     forces     and    their 
dependents.   At   the   end   of  the 
transition   period   all  jurisdiction 
would     cease     and    the    former 
Canal  Zone  would  be  under  the 
jurisdiction    of   the    Panamanian 
courts. 

On  July  1,  1979,  Judge  Sear 
was  appointed  to  handle  the 
court's  affairs.  When  the  treaty 
entered  into  force,  71  2  civil  cases 
and  96  criminal  cases  were  pend- 
ing. Atthetimeof  thecourt'sclos- 
ing,  the.  docket  had  been 
completely  disposed  of.  jH| 


FLORIDA  from  p.  1 

the  surveillance  of  the  airspace 
above  Florida  and  its  environs. 
Customs,  DEA,  FBI,  IRS,  and 
Treasury  agents  have  been 
increased  along  with  additional 
Coast  Guard  cutters,  Army  pilots 
and  cobra  helicopters,  and  Navy 
pilots    and    E2C   aircraft  ("mini- 

AWACs"). 

Coordinator  for  the  task  force  in 
Florida,  Charles  F.  Rinkevich  (who 
coordinated  the  recent  task  force 
in  Atlanta  formed  as  a  result  of 
numerous  murders  of  blackchild- 
rerv)  has  been  widely  quoted  in 
the  media  as  saying  that  the  pre- 
vious flood  of  narcotics  coming 
into  the  area  already  has  been 
reduced     to     a     "trickle."    The 
number  of  indictments  for  federal 
drug    violations    is    on    the    rise, 
however,    and    interceptions    of 
drugs    have    taken    a    new   turn 
recently.  Now,  says  Stanley  Mar- 
cus, new  U.S.  Attorney  for  Flor- 
ida,   task    force    personnel    are 
witnessing  a  substantial  increase 
in  the  number  of  "mule  cases," 


prosecutions  of  smugglers  inter- 
cepted while  carrying  in  drugs  on 
their  persons  or  in  their  handbags 
and  suitcases.  A.O.  statistics  on 
the  numbers  of  criminal  defend- 
ants filed  in  the  Southern  District 
of  Florida  show  increases  in  Jan- 
uary  and   February   1982  of  77 
percent  and  72  percent,  respec- 
tively,   over    corresponding 
months  in   1981.  And,  although 
March  1  982  figures  show  an  1 1 
percent  decline,  the  A.O.  projects 
an  overall  increase  for  calendar 
year   1982  of  nearly  36  percent 
more  criminal  defendants  than  in 

1981. 

To  prevent  scheduling  prob- 
lems, local  federal  judges  are 
expected  to  continue  to  handle 
long  trials,  whileshorter  ones  will 
be  assigned  to  visiting  judges  on 
rotation.  The  Southern  District 
has  virtually  no  backlog  of  crimi- 
nal cases,  but  does  have  a  signifi- 
cant civil  backlog.  Rotating 
judges,  it  is  expected,  will  be  of 
inestimable  aid  in  meeting  the 
projected  increase  in  filings  as 
well    as    helping    to    reduce   the 


backlog. 

Extra  staff  have  been  author- 
ized for  the  court,  where  particu- 
lar needs  have  been  anticipated, 
as  for  interpreters  and  court 
reporters.  Pretrial  services  per- 
sonnel have  been  on-site  for 
some  time,  and  the  Probation 
Office  has  offered  its  employees— 
particularly  those  with  fluency  in 
Spanish— either  temporary  or 
permanent  transfers  to  South 
Florida.  In  addition,  the  U.S.  Mar- 
shals Service  expects  to  increase 
its  staff  in  the  district.  lift 
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COFFIN  from  p.  1 

the  House  of  Representatives, 
and  I  had  served  in  the  executive 
branch  in  Washington  and  then 
later  in  Paris.  Each  newchange  in 
course  came  without  advance 
planning,  and  so  did  my 
judgeship. 

In   fact,   I   was   in   Paris  when 
Chief    Judge    Woodbury    of    our 
Court  of  Appeals  took  senior  sta- 
tus, and  the  first  inkling  I  had  that 
this  judgeship  was  a  possibility  is 
when  a  friend  called  transatlantic 
and  said,  "Judge  Woodbury  has 
retired  and  your  name  is  being 
mentioned.  Would  you  be  inter- 
ested?" Immediately,  without  any 
conscious    thought,    I    said,    "Of 
course,  I  would  be,"  and  I  have 
since    wondered   why   I   was   so 
ready  to  answer.  But  I  think  it  had 
always  been  a  goal— orcherished 
occupation  may  be  a  better  way  to 
put  it— even  though  a  subliminal 
one,  as  I  left  the  active  practice  of 
law  and  went  into  lawmaking  and 
law-executing.     I     have    always 
looked  to  people  like  Judge  Hand 
and  Justice  Holmes  as  some  role 
models  that  meant  the  most  to 
me.  So  it  was  just  a  value  judg- 
ment that  I  found  myself  express- 
ing without  thinking  about  it. 

And  as  to  the  second  part  of  the 
question:  I  am  having  a  great  deal 
of  fun,  and  I'm  doing  exactly  what 
I  want  to  do  at  this  period  of  my 
life.  I  am  very  glad,  however,  that  I 
practiced  law,  that  I  litigated,  that 
I  was  in  politics,  that  I  served  in 
the  Congress,  and  that  I  had  the 
experience  in  the  executive 
branch  and  diplomatic  service, 
too.  But  that's  out  of  my  system, 
and  right  now  what  I  enjoy  is  deal - 
ng  with  cases,  sometimes  impor- 
tant cases,  where— and  this  isthe 
Deautyof  judging  as  Justice  Black 

Dnce  said— judges  by  and  large  do 
:heir  own  work. 

In  a  recent  interview,  former 
Justice  Potter  Stewart  dis- 
cussed the  importance  of  colle- 
giality in  the  courts  and 
Favorably  compared  collegiality 
n  the  Sixth  Circuit  with  that  in 
the  U.S.  Supreme  Court.  In  your 


view,     what    is    so    important 
about  collegiality? 

What  is  so  important  about  col- 
legiality is  that  it  is  the  very 
essence  of  the  function  for  which 
society  has  created  the  Courts  of 
Appeals.  It  wants  collegial  deci- 
sions, not  decisions  of  one  per- 
son. I  think  collegiality  is  a  pearl  of 
great  price,  and  it's  much  easier 
for  a  very  small  court  like  ours  to 
achieve  than  a  very  large  court. 
But  the  beauty  of  it  is  that  col- 
leagues contribute  to  an  opinion 
either  by  way  of  clarifying  it, 
changing  its  thrust,  strengthen- 
ing the  reasoning,  or  perhaps  jus- 
tifiably narrowing  the  scope  of  the 
decision. 


excess  of  a  hundred  cases  a 
month.  So  we  are  at  the  twelve 
hundred  case  level.  This  means 
that  collegiality  for  most  courts 
today,  andfor  us  inthefuture,  has 
got  to  be  a  matter  of  self- 
conscious  striving  rather  than 
something  that  happens 
naturally. 

You  describe  in  your  book. 
The  Ways  of  a  Judge,  the  evolu- 
tion of  the  concept  of  the  proper 
role  of  the  judge  from  the  oracu- 
lar role  to  Alexander  Bickel's 
view  of  the  judge  as  a  leader  of 
opinion.  There  are  now  calls  for 
a  halt  to  judicial  activism,  for 
limitations  and  restraints  on  the 
judge's  function.    How  do  you 


I  have  not  seen  any  judge  in  my  experience  who  lusts  to  go 
out  and  arrogate  to  himself  the  massive,  arduous,  and  lonq- 
continuing  task  of  institutional  reform." 


The  benefit  of  collegiality,  then, 
is  that  the  opinion  is  immeasura- 
bly enriched  when  it  is  a  truly  col- 
legial one.  The  burden  is  that 
one's  pride  of  authorship  is 
always  challenged.  One  has  to 
bite  one's  lip  when  a  colleague 
intrudes  upon  a  very  favorite 
paragraph  or  phrase. 

It  does  take  time  and  some- 
times the  process  degenerates 
into  unnecessary  nitpicking.  But 
on  the  whole  I  think  it  is  the 
genius  of  the  appellate  court  sys- 
tem, and  the  threats  to  it  lie  in 
numbers  of  judges  and  numbers 
of  cases.  Already  we  are  no 
longer  three  judges  in  the  First 
Circuit;  we  are  four  judges.  And 
already,  time  is  a  matter  of  great 
pressure  and  we  don't  have  the 
leisure  to  deal  with  the  opinions 
that  we  used  to  have  when  I  came 
on  our  court  in  1965. 

We  had  199  new  cases  filed 
during  that  fiscal  year— 199 
cases  for  that  twelve-month 
period.  The  statistics  that  we  have 
for  the  last  twelve-month  period, 
ending  in  September  1  981 ,  show 
that  appeals  were  up  to  almost  a 
thousand  a  year.  And  thefirsttwo 
months  of  this  year  we  are  filing 
appeals    at    the    rate    of   well    in 


view  these  demands?  Do  they 
interrupt  the  evolution  of  the 
philosophy  of  judging  or  are 
they  part  of  an  ongoing 
evolution? 

I  think  the  two  perspectives,  the 
hammer  and  anvil  of  activism  and 
restraint,  are  always  part  of  the 
thinking  about  the  judicial  pro- 
cess. Atvarioustimestheempha- 
sis    is    on    the    hammer   and    at 
various  times  on  the  anvil.   My 
view  of  this  whole  subject  of  judi- 
cial activism  is  that  it  is  overdone 
as  a  litmus  paper  test  of  judges.  In 
my  book,  I  talked  about  the  fact 
that   the   term    applies   to   some 
judges  on  some  issues  some  of 
the  time,  but  it  is  vastly  overused. 
We   can   think  of  activism   on 
three  levels.  The  first  level,  that  of 
impressions   conveyed   by  some 
political  speeches  and  cartoons, 
editorials,  headlines,  and  colum- 
nists,   pictures   judges    like   vul- 
tures high  up  on  a  tree  waiting  to 
pounce  upon  a  case  and  carry  it 
into  his  or  her  courtroom  so  that 
the   judge    can   then   engage   in 
great  social  reform.  I  don't  really 
think  this  is  realistic.  I  have  not 
seen  any  judge  in  my  experience 
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who  lusts  to  go  out  and  arrogate 
to  himself  the  massive,  arduous, 
and  long-continuing  task  of  insti- 
tutional reform.  . 

The    second    level    is   activism 
with  regard  to  individual  rights, 
and  I  can't  improve  on  what  Jus- 
tice Stewart  said  in  his  January 
interview  for    The    Third  Branch 
where    he    said   judges   become 
involved     in     prison     or     mental 
health   reform  cases  or  welfare 
cases  when  there  is  an  impasse, 
when  the  executive  branch  and 
legislative    branch    efforts    have 
broken     down     and     individuals 
have  real  problems.  And  he  said 
that   if  the  courts  find  that  the 
Constitution    requires   a    certain 
level   of   consideration    and  that 
level  has  not  been  met,  then  it's 
up    to    the    courts    to    devise    a 
remedy.  I  would  add  to  what  Jus- 
tice Stewart  said  by  stating  that 
whether  that's  "activism"  or  not 
depends  upon  your  point  of  view, 
your  starting  point.  If  your  starting 
point  is  the  preservation  of  the 
ease  of  operation  of  society  or  the 
workability  of  established  institu- 
tions, then  it's  activism  when  a 
court  proclaims  a  right  of  an  indi- 
vidual against  that  institution. 

But  if  your  starting  point  is  the 
individual,  a  ruling  thatfavorsthe 
institution  can  also  be  considered 
activist.    For    example,    when    a 
court  comes  to  a  case  pitting  an 
individual  against  an  institution 
or  a  majority,  or  a  corporation  or 
some  other  entity  and  the  court 
says,  "No,  we  will  hold  our  hand 
waiting  for  this  other  institutional 
body  to  right  things,"  that's  not 
value-free.  As  I  said  earlier,  it  is 
tilting  toward  the  entity  that  is 
opposing  the  individual.  It  is  say- 
ing   that    we    are    favoring    the 
values  symbolized  by  that  entity 
for  the  time  being  and  the  individ- 
ual's got  to  wait.  It  is  not  really 
restraint  because  it  is  foreordain- 
ing the  result  of  that  judicial  con- 
test by  inaction.  In  other  words,  it 
is  the  old  familiar  philosophical 
dilemma     that     we     influence 
results  by  inaction  just  as  much 


as  we  do  by  action. 

There  is  no  way  of  prescribing 
one   point   of   view.   At  different 
times  society  needs  a  little  helpto 
withstand  the  onslaughts  against 
it;  yet  there  are  many  more  times 
when  individuals  obviously  need 
concern,  and  there  will  always  be 
disagreements  over  which  should 
have  the  balance  in  a  given  case. 
Finally,    activism    more    often 
than  not  these  days  is  discussed 
in  terms  of  remedy.  That  is,  once  a 
right   has  been   established  and 
once  there  is  a  class  action  suit 
and    suits    seeking    institutional 
reform  or  long-continued  injunc- 
tive relief,  we  haven't  yet  thought 
what  the  proper  role,  the  proper 
weapons,  or  instruments  availa- 
ble to  a  judge  might  be,  or  what 
the  proper  relationship  should  be 
between  the  trial  court  and  the 
appellate    court.    The    object    in 
these  cases  is  not  so  much  to  say 
who's  right  and  who's  wrong  and 
who  wins  and  who  loses,  but  how 
to  shape  an  institution  to  provide 
services  at  minimally  decent  con- 
stitutional levels.  I  think  this  area 
is   one   for    increased   and   con- 
tinued    scrutiny     because     it 
spawns  a  lot  of  controversy  about 
activism. 

My  concluding  thought  about 
activism  is  that  it's  no  great  ser- 
vice to  talk  in  generalitiesand  use 
the  label  to  discuss  judges  with- 
out   considering    the    nature    of 
what  you  are  talking  about:  the 
justification    for    the    judge's 
action,  or  the  alternatives  if  the 
judge  didn't  act.  But  having  said 
that,  I'm  sure  that  it  still  remains 
that  activism  versus  restraint  is 
going  to  be  a  theme  as  long  as  we 
live,  just  as  Parmenides  and  Her- 
aclitus  have  shared  the  spotlight 
for  almost  three  thousand  years. 
In  your  book  you  comment  on 
the  charge  that  the  judiciary  is 
the  least  democratic  branch  of 
government.    Would   you   sum- 
marize   your    response    to   that 
charge? 

This  is  the  most  familiar  de- 
scription of  the  judiciary— 
undoubtedly  justified  insofar  as  it 
refers  to  the  inability  to  remove 


federal  judges.  To  the  extent  that 
we  are  neither  elected  by  people 
nor  removable  by  people  so  long 
as  we  behave  ourselves  ,  the  judi- 
cial branch  is  not  democratic.  But 
the  point  I  went  on  to  make  was 
really  the  point  that  interests  peo- 
ple, or  should  interest  people,  and 
that  is  the  extent  of  accountability. 
And  my  conclusion  was  that  we 
are  not  noticeably  less  accounta- 
ble than  legislative  and  executive 
personnel. 

The  legislature,  specifically  the 
Congress,  of  course,  is  subject  to 
reelection  every  two  and  six 
years.  But  in  the  course  of  con- 
gressmen's  parliamentary 
careers,  their  record  is  one  that's 
very  difficult  to  ascertain.  There 
are  so  many  different  types  of 
votes  at  so  many  stages  of  a  par- 
ticular bill  that  it  takes  a  very 
shrewd  observer  indeed  to  com- 
pile an  accurate  legislative  record 
of  a  given  legislator. 

The  president  is,  of  course,  the 
most  accountable  in  that  he  is  the 
subject  of  sharp  focus  every  day 
of  his  career.  And  yet  we  know 
that,  for  all  of  that,  accountability 
is    sometimes    eluded,    as    hap- 
pened for  a  year  or  more  in  the 
Watergate  affair.  The  mere  fact 
that  there  is  extensive  media  cov- 
erage does  not  necessarily  mean 
that  there  is  strict  accountability. 
Judges  not  only  can't  choose 
their  cases  but  once  a   case  is 
before  them,  they  are  subject  to 
certain   rules.  There   must  be  a 
printed     record.     The     appellate 
court  is  confined  to  the  record, 
and   the   judge   who   writes  the 
decision  has  got  to  persuade  his 
colleagues.    And    then    they    all 
have  to  agree  on  something  in 
writing.  That,  in  turn,  issubjectto 
review,    even    though    a    remote 
chance  of  review,  by  the  Supreme 
Court.    But,    not    unimportantly, 
even  the  Supreme  Court's  opin- 
ion   is    subject    to    comment    in 
scholarly  journals  and  among  the 
bar.  The  sum  total  of  all  of  these 
restraints  amounts  to  substantial 
accountability. 
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I  should  add  that  we  now  have  a 
new  kind  of  accountability  with 
considerable  teeth  in  it  inthe  new 
Judicial  Council  and  Reform  Act 
which  vests  judicial  councils 
with  a  very  real  power  to  look  into 
complaints  against  judges  and 
the  power  to  recommend  or  with- 
hold certain  sanctions.  So, 
whether  that  adds  up  to  as  much 
accountability  as  a  congressman 
or  an  executive  branch  official  or 
the  president,  I  don't  know,  but  it 
seems  to  me  it  is  far  more  than 
most  people  think. 

Courts  of  appeals  have  been 
restricting  oral  argument.  What 
are  your  views  on  the  impor- 
tance of  oral  argument  on  the 
appellate  level? 

Oral  argument  is  vital.  Yet  we 
have  no  choice  but  to  restrict  it  in 
time  simply  because  of  the  pres- 
sure of  cases.  But  a  good  oral 
advocate  today  can  accomplish  in 
fifteen  or  twenty  minutes  all  that 
is  necessary.  The  days  of  theone- 
hour  oral  argument  are  over 
except  for  very  rare  and  compli- 
cated cases,  perhaps  cases  with 
many  parties. 

Oral  argument  is  important 
partly  because  it  helps  the  judges 
do  a  better  quality  job.  It  also 
helps  the  advocate  occasionally — 
once  in  a  while,  when  a  case  is 
very  evenly  balanced — to  win. 
That  may  be  a  very  small  minority 
of  the  cases  but  it  happens  once  a 
term.  At  least  an  effective  oral 
argument  will  prevent  an  advo- 
cate from  losing  a  case  he  doesn't 
deserve  to  lose. 

More  realistically  perhaps,  a 
good  oral  argument  will  enable 
the  advocate,  if  not  to  win  com- 
pletely, at  least  to  persuade  the 
court  to  adopt  the  scope  and  tenor 
of  a  decision  that  is  in  the  long  run 
in  the  best  interest  of  his  client: 
instead  of  a  very  broad  decision,  a 
very  narrow  decision  or  vice 
versa.  A  good  oral  argument  also 
enables  the  advocate  to  see  what 
the  perceptions  of  the  judges  are 
and  to  correct  any  mispercep- 
tions.  Sometimesjudges  will  read 


a  brief  and  will  all  have  the  same 
idea,  which  is  very  far  removed 
from  reality,  but  the  advocate  isso 
close  to  his  brief  he  doesn't  see 
how  this  could  have  been  per- 
ceived. An  oral  argument  allows 
him  to  correct  that.  Then,  too,  an 
oral  argument  allows  an  advocate 
to  argue  for  or  against  issues 
which  the  court,  not  the  parties, 
have  introduced  in  the  case.  That 
is,  the  court  below  and  all  of  the 
parties  may  be  agreed  and  happy 


ciary  is  competing  with  the  law 
firms,  some  of  which  make  their 
offers  two  years  in  advance.  Do 
you  have  any  suggestions  for 
bringing  about  a  more  orderly 
process? 

I've  lived  with  this,  of  course,  as 
have  all  judges,  for  a  number  of 
years.  I  have  seen  the  American 
Association  of  Law  Schools' 
attempt  to  deal  with  the  problem 
by  trying  to  get  judges  and  law 
schools  to  agree  on  certain  dead- 


"My  view  of  this  whole  subject  of  judicial  activism  is  that  it  is 
overdone  as  a  litmus  paper  test  of  judges." 


with  the  assumption  that  there  is 
jurisdiction.  And  an  appellate 
judge  will  ask,  "What  about  juris- 
diction? What  is  the  source  of 
jurisdiction?"  or  "Was  this  a  final 
order?  Was  this  a  timely  appeal?" 
This  gives  counsel  a  chance 
either  to  say  that  the  question  isa 
misperception  or,  if  it  is  a  real 
issue,  to  answer  it.  If  the  issue  isa 
difficult  one,  the  court  would  ordi- 
narily allow  a  supplemental  brief 
to  be  filed.  So  those  are  five  or  six 
functions  performed  by  oral 
argument. 

The  process  of  interviewing 
and  selecting  law  clerks  has 
caused  concern  among  state 
and  federal  judges  and  some 
have  even  described  it  as  chaot- 
ic. Among  other  things,  thejudi- 


lines  before  which  applications 
would  not  be  considered,  or  offers 
would  not  be  made.  But  there 
have  always  been  judges,  for 
their  own  good  reasons,  who 
want  to  choose  very  early.  Conse- 
quently any  schedule  has  never 
lasted  very  long. 

Judges  are  being  asked  to 
choose  a  law  clerk  before  the 
returns  are  in  for  the  second  year. 
These  returns  include  grades, 
written  work,  published  work,  or 
clinical  activity.  We  really  are 
being  asked  to  choose  a  clerk  on 
the  basis  of  what  he  or  she  has 
done  that  first  year.  That  is  ridicu- 
lous because  two  more  years  of 
school  are  yet  to  take  place.  I 
think,  therefore,  that  what  will  be 
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needed— and  this  may  not  solve 
the  problem  but  at  least  it  would 
be  a  good  college  try— is  an  ad  hoc 
committee  of  judges  (both  judges 
who  favor  the  existing  system  or 
lack  of  one  and  those  who  would 
like  to  see  a  more  structured  con- 
sensus),   law   deans,   placement 
officers,  and  some  former  clerks 
who  have  gone  through  this  pro- 
cess. This  committee  would  meet 
and  consider  the  problem  and  see 
whether   or   not   it   is   important 
enough  to  have  a  consensus.  If 
that    kind    of    group,    which    is 
broadly    representative    of    all 
points  of  view,  were  to  agree  on, 
say,    holding    back  from   making 
offers  until  a  fixed  date,  I  have  the 
feeling  it  would  be  very  influential 
with  all  the  federal  judges  and  I 
suspect  state  judges,  too,  would 
be    interested    in   the   results   of 
such  an  ad  hoc  investigation.  Of 
course,  the  result  might  very  well 
be  that  people  of  good  will  and  of 
good  intellect  just  cannot  agree, 
in  which  case  we  will  continue  as 
we   are   doing,   but   at   least  we 
would  have  made  that  effort.  [See 
The  Third  Branch,  Vol.  14,  No.  4, 
April    1982,   p.  6:  On  motion  of 
Judge  Coffin,  the  Judicial  Confer- 
ence requested  the  Chief  Justice 
to  appoint  a  small  group  to  con- 
sider coordination  of  thelawclerk 
selection  procedure.] 

The  federal  courts  of  appeals 
have  suffered  enormously  from 
heavy  caseloads.  Do  you  have 
any  suggestionsfor  meeting  this 
remorseless  tide?  For  example, 
are  there  types  of  cases  which 
might  be  resolved  fairly,  but  yet 
be  diverted  from  the  courts  of 
appeals? 

There  are  many  ideas  that  are 
worthy  of  thought,  including 
alternative  methods  of  dispute 
resolution,  arbitration,  mediation, 
and  so  on.  I  don't  want  to  go  into 
the  areas  that  I  think  have  been 
well  plowed  by  others,  but  it 
occurs  to  me  that  it  might  very 
well  be  worth  a  study  by  the  Cen- 
ter or  others  to  see  if  some  cases 
might  be  brought  to  the  courts  of 


appeals  on  a  certiorari  basis:  for 
example,  whether  a  case  such  as 
the  typical  social  security  case, 
which    has    been    heard    by    an 
administrative  law  judge,  and  has 
then  been  presented  to  the  board 
of  appeals  of  the  social  security 
agency  and  then  has  gone  before 
a  district  judge  and  an  opinion  has 
resulted,  could  be  reviewed  from 
that  point  on  a  certiorari  basis. 
That,  it  seems  to  me,  might  very 
well  reduce  the  load  on  courts  of 
appeals  without  adversely  affect- 
ing individual  rights. 


I  would  like  to  see  adminis- 
trative law  judges  so 
respected  that  they  would  be 
considered  increasingly  as  a 
last  'court  of  call'  by 
litigants. 


A  case  could  still  be  reviewed 
but  not  as  of  right.  And  there  may 
be  other  kinds  of  cases  where 
there  have  been  both  agency 
review  and  the  imprimatur  of  a 
district  court. 

You  have  recently  talked 
about  obsolescent  statutes 
which  quite  apparently  need  to 
be  redrafted  for  clarity  or  speci- 
ficity. This  gets  into  the  area  of 
the  legislative  branch  of  the 
government,  however.  Do  you 
perceive  a  role  for  the  judiciary 
to  assist  in  bringing  these  obso- 
lete or  unclear  statutes  to  the 
attention  of  Congress? 

Yes,  I  do.  The  judiciary  and  the 
legislative  branch  have  systemic 
problems  of  communication.  Part 
of  these  are  alleviated  through 
such  events  as  the  meetings  in 
Williamsburg   between  congres- 
sional  leaders  and   members  of 
the  judiciary.  But  on  a  workaday 
basis  there   is  a   need  for  other 
devices.   There   is   a   mechanism 
the  Center  is  making  available— 
and    if    judges    would    use    this 
mechanism  it  would  be  helpful. 
[See   The  Third  Branch,  Vol.   14, 
No.   4,  April   1982,  p.  4:  Center 
invites  opinions  noting  defects  or 
gaps    in    statutes]   Judges    may 


write  an  opinion  in  which  they  say 
a  statute  isconstitutional  but  they 
think  obviously  it  is  behind  the 
times— it  doesn't  do  what  it  origi- 
nally was  intended  to  do  and  it  is  a 
matter  that  Congress  should  take 
a  look  at.  We  frequently  do  say  in 
opinions     that     this     matter     is 
unhappily    something    for    the 
legislature,  but  nothing  happens 
at  that  point.  Well,  these  opin- 
ions, and  there  must  be  dozens  of 
them,  maybe  hundreds  in  thefed- 
eral  system  each  year,  could  be 
collated  and  the  wheat  winnowed 
from  the  chaff  so  that  the  unim- 
portant ones  were  not  sent  on  to 
Congress.  If  they  were  considered 
by  a  committee  of  the  Judicial 
Conference  and  then  sent  to  the 
appropriate  committees  and  offi- 
cials in  the  House  and  the  Senate 
with  notations  that  there  was  a 
problem    of    obsolescence,    or   a 
problem    of    inconsistency    with 
other  statutes,  or  a  problem  of 
internal     inconsistency,    then 
staffs  of  congressional  commit- 
tees   would    be   able   to   include 
many  of  these  ideas  almost  as  a 
matter  of  course  in  general  legis- 
lation.   Suggestions  that   are   of 
more  major  import  would  attract 
the  interest  of  individual  repre- 
sentatives and  senators  who  are 
always    interested    in    trying    to 
improve  things.  This  would  be  a 
systematic  way  of  communicat- 
ing   without   treading    upon   the 
independence   of  the   legislative 
branch  or  of  the  judiciary. 

In  an  increasingly  shrinking 
world  how  will  we  as  a  people 
preserve  cherished  individual 
rights?  Including  those  of  pri- 
vacy and  economic  liberties? 

Well,  I  think  between  now  and 
the  next  millenium  (it's  only 
eighteen  years  off),  we  will  be 
seeing  a  lot  of  experimentation. 
We  will  have  the  pressure  of  pop- 
ulation, which  will  increase 
somewhat,  and  it  will  be  a  very 
litigious  population.  And  we  are 
going  to  care  more  and  more 
about  less  and  less.  Energy  will 
have    to    be    rationed.    Material 
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goods  are  not  infinite,  space  is  not 
infinite,  privacy  isn't,  and  people 
are  going  to  care  more  and  more 
about  these  things. 

So  I  see  increasing  pressures 
on  the  courts  but  I  think  there 
ought  to  be  other  ways  of  han- 
dling some  of  these  disputes. 
Some  of  them  would  be  the  alter- 
native  dispute  resolution 
methods  we  have  talked  about.  I 
hold  considerable  hope  for  sub- 
systems like  ombudsmen  in  pris- 
ons gaining  credibility.  I  would 
like  to  see  administrative  law 
judges  so  respected  that  they 
would  be  considered  increasingly 
as  a  last  "court  of  call"  by  lit- 
igants, even  though  they  might 
have  a  right  to  appeal  beyond. 

Probably  some  increase  in  the 
judicial  establishment  will  be 
necessary  but  I  do  not  think  it 
would  parallel  that  of  population, 
and,  of  course,  it  hasn't  to  date. 
The  population  has  increasedand 
litigation  has  increased  exponen- 
tially. The  judicial  system  has 
increased  arithmetically  but  not 
exponentially.  It's  not  that  much 
bigger  than  it  was  twenty  or  thirty 
years  ago.  I  think  probably  it  is  a 
good  thing. 

In  the  last  analysis,  it  is  my 
hope  that  over  the  next  twenty 
years,  after  this  period  of  great 
social  change  and  change  in  atti- 
tudes, which  started  to  take  place 
in  the  sixties  and  probably  is  still 
going  on,  there  will  be  enough 
consensus  so  that  litigation  of 
some  causes  of  action  will  not 
continue  to  exhaustion  but  will  be 
considered  reasonably  settled 
and  capable  of  being  served  by 
subsystems  in  the  universities, 
prisons,  and  labor  relations 
market,  and  that  the  judiciary  can 
be  used  for  the  litigation  that  will 
remain  new. 

We  are  almost  at  the  edge  of 
our  capacity.  The  increase  that  all 
courts  have  sustained  since  the 
mid-sixties  has  been  enormous. 
The  productivity  required  to  meet 
this  has  increased  on  the  part  of 
trial  courts  and  appellate  courts, 


and  the  number  of  cases  each 
judge  is  responsible  for  has 
increased  so  greatly  that  I  can't 
see  very  much  more  progress  tak- 
ing place  without  really  eroding 
the  quality  of  decisions  in  the 
cases. 

So,  maybe  this  is  a  long  way  of 
saying  that  the  prospect  of  pro- 
tecting rights  in  the  future 
depends  on  attitudes:  whether 
the  litigiousness  can  be  chan- 
nelled to  other  targets  than  the 
formal  court  trial  and  appellate 
system,  which  is  very  expensive; 
whether  other  means  can  be 
developed  which  would  merit 
respect  so  that  they  will  absorb 
some  of  this;  and  whether  per- 
haps basic  problems  might  be 
settled.  For  example,  perhaps 
racial  discrimination  will  be  an 
area  about  which  in  twenty  years 
we  won't  have  the  litigation  that 
we  have  now. 

The  population  of  law  schools 
went  up  another  1.7  percent 
this  year.  How  much  do  you 
think  the  sheer  number  of  law- 
yers is  a  stumbling  block  to 
success  in  this  area? 

I  don't  think  that's  a  stumbling 
block.  And  I  don't  think  we  are 
over-lawyered,  but  I  do  think  the 
next  twenty  years  ought  to  see  a 
fairly  basic  shift  in  the  nature  of 
the  organization  of  the  legal  pro- 
fession to  provide  services.  That 
is,  we  know  now  that  the  poor  are 
not  overly  provided  with  services 
and  we  know  that  the  lower  half 
of  the  middle  class  is  not  overly 
provided  with  services.   Perhaps 
they  even  have  less  access  now 
than  they  ever  had.  And  to  provide 
them    with    services    would    not 
necessarily    result    in    litigation. 
That    is,    preventive    law  should 
occupy  a  greater  part  of  the  legal 
services    provided    to    an    ade- 
quately lawyered  citizenry.  What 
is  needed  is  experimentation  and 
more  than  that  a  willingness  on 
the  part  of  lawyers  to  engage  in 
group  practice  and,  therefore,  to 
be  satisfied  with  far  less  financial 
gain    than    lawyers    customarily 
have    in    mind  today.    But  that's 
another  subject.  ™. 


COURTS  BUDGET  REQUEST 
BEFORE  SENATE  PANEL 

On  May  1  1,  Senator  Lowell  P. 
Weicker    of    Connecticut,    Chair- 
man   of    the    Subcommittee    on 
State,  Justice,  Commerceandthe 
Judiciary  of  the  Senate  Commit- 
tee   on    Appropriations,    chaired 
hearings  on  the  federal  judiciary's 
budget   requests   for   fiscal   year 
1  983.  Chief  Judge  Charles  Clark, 
accompanied    by    A.O.    Director 
William    E.     Foley,    testified    on 
behalf  of  the  circuit,  district,  and 
bankruptcy    courts'    request    for 
$771,125,000.  The  request  was 
actually  smaller  than  it  had  been 
three  months  earlier  before  the 
corresponding    subcommittee   of 
the    House   appropriations   com- 
mittee   (see    The    Third  Branch, 
March  1  982,  p.  1 ).  This  reduction, 
from  $777,600,000,  was  based  on 
adjustments  in  the  predicted  rate 
of  inflation,  updating  of  probation 
caseload   projections,   and  other 
reasons. 

The  hearings  took  place  in  a 
historic  part  of  the  Capitol — 
ironically,  in  quarters  used  (in  the 
mid-nineteenth  century)  as  part 
of  the  Clerk  of  the  Supreme 
Court's  suite  and  by  the  court 
library.  ^ 


POSITION  AVAILABLE 

Position:  Clerk,  Bankruptcy  Court  forthe 
District  of  South  Carolina.  Starting  salary  is 
$28,245  to  $39,689,  depending  on  expe- 
rience and  qualifications. 

Responsibilities:  A  high-level  manage- 
ment position,  which  functions  under  the 
direction  of  the  Bankruptcy  Judge,  the 
Clerk  of  Court  is  responsible  for  managing 
the  administrative  activities  of  the  clerk's 
office,  and  overseeing  the  performance  of 
the  statutory  duties  of  that  office. 

Qualifications:  Law  degree  from  an 
accredited  law  school,  and  minimum  of  ten 
years  of  progressively  responsible  admin- 
istrative experience  in  public  service  or 
business,  which  provides  a  thorough 
understanding  of  organizational,  procedur- 
al, and  human  aspects  of  managing  an 
organization. 

To  Apply:  Submit  resume  to  R.  Geoffrey 
Levy,  P.O.  Box  1 448,  Columbia,  SC,  29202, 
no  later  than  July  1,  1982. 

EQUAL  OPPORTUNITY  EMPLOYER 


«RS#nna 

NOMINATION 

John     P.     Moore,     U.S.     District 
Judge,  D.  CO,  May  18 

APPOINTMENTS 

Carol  Los  Mansmann,  U.S.  Dis- 
trict Judge,  W.D.  PA,  April  8 
Glenn    E.    Mencer,    U.S.    District 

Judge,  W.D.  PA,  April  16 
William  W.  Caldwell,  U.S.  District 
Judge,  M.D.  PA,  April  27 

Michael  A.  Telesca,  U.S.  District 
Judge,  W.D.  NY,  May  3 

John  A.  Nordberg,  U.S.  District 
Judge,  N.D.  IL,  May  6 

William  T.  Hart,  U.S.  District 
Judge,  N.D.  IL,  May  7 

Robert  E.  Coyle,  U.S.  District 
Judge,  E.D.  CA.,  May  13 

Walter  E.  Black,  Jr.,  U.S.  District 
Judge,  D.  MD,  May  17 


ELEVATIONS 

Alfred    L.    Luongo,    Chief  Judge, 

E.D.  PA,  May  21 
J.  Waldo  Ackerman,  Chief  Judge, 

D.  NJ,  May  27 
Constance  B.  Motley,  Chief  Judge, 

S.D.  NY,  May  31 

SENIOR  STATUS 

J.  Smith  Henley,  U.S.  Circuit 
Judge,  CA-8,  May  31 

Roger  Robb,  U.S.  Circuit  Judge, 
CA-DC,  May  31 


CHIEF  PROBATION  OFFICER 
W.D.  PA. 
Position:  Chief  Probation  Officer,  U.S.  Dis- 
trict Court  for  the  Western  District  of  Pennsyl 
vania.  The  officer  is  responsible,  in  accordance 
with  the  applicable  provisions  of  18  US  C  §§ 
3654-3655  and  Chapter  207  of  Title  1 8,  to  the 
district  court,  the  Judicial  Conference  of  the 
U.S.,  the  Administrative  Office  of  the  U.S. 
Courts  and  the  US  Parole  Commissionforthe 
probation,  pretrial  services,  and  parole  pro- 
grams in  the  judicial  district.  Salary  $33,586  to 

$57,500. 

Qualifications:  For  JSP-13:  Four-year 
degree  in  one  or  more  of  the  social  sciences 
(appropriate  to  the  position  to  be  filled 
Advanced  degree  preferred.  Three  years  of 
current  experience  in  personnel  work  for  the 
welfare  of  others  with  at  least  one  year  of  this 
experience  in  a  correctional  setting  at  the  level 
of  a  probation  officer  in  the  Federal  Probation 
System  or  the  equivalent.  For  JSP-14:  As 
above,  but  with  four  years  experience,  with  at 
least  one  year  at  the  level  of  a  supervising 
probation  officer  or  chief  probation  officer, 
JSP-13,  or  the  equivalent.  For  JSP-15:  As 
above,  but  with  one  year  of  experience  as  a 
deputy  chief  or  chief  probation  officer,  JSP-14 
level,  or  the  equivalent. 

To  Apply:  Employees  within  the  Federal 
Probation  System  should  send  a  resume,  oth- 
ers an  SF-171,  to  Judge  Maurice  B.  Cohill, 
Courtroom  No.  3,  8th  floor,  U.S.  Post  Office 
and  Courthouse,  Pittsburgh,  PA  1  521  9.  Start- 
ing date  is  October  1,  1982.  Position  closes 
July  15,  1982. 
EQUAL  OPPORTUNITY  EMPLOYER 


Lloyd  F.  MacMahon,  Chief  Judge, 
S.D.  NY,  May  31 

DEATH 

Robert  A.  Sprecher,  U.S.  Circuit 
Judge,  CA-7,  May  17 


calendar 

June    13-25   Trial    Practice   Insti- 
tute for  Assistant  Federal 
Defenders 
June   14-15  Judicial  Conference 
Subcommittee     on     Sup- 
porting Personnel 
June   17-18  Judicial  Conference 
Advisory     Committee     on 
Criminal  Rules 
June     18    Judicial    Conference 
Committee    on    Adminis- 
tration   of    the    Bankruptcy 
System 
June     21-22    Judicial     Confer- 
ence Committee  on  Rules 
of  Practice  and  Procedure 
June     21-24     Juror     Utilization 
and     Management    Work- 
shop 
June     22-25    Judicial     Confer- 
ence    Committee    to     Im- 
plement    the     Criminal 
Justice  Act 
June     24-25     Judicial     Confer- 
ence   Advisory    Committee 
on  Bankruptcy  Rules 
June  28-29  Judicial  Conference 
Committee     on    the    Ad- 
ministration   of    the    Fed- 
eral Magistrates  System 
June   28-July  1   Judicial  Confer- 
ence   Committee    on    the 
Administration     of    the 
Probation  System 
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CRIMINAL  CODE  CHANCES  ARE  DIM 
IN  THIS  CONGRESS,  LAXALT  SAYS 


% 
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Senator  Paul  Laxalt  (R-Nev)  is 
widely  considered  to  be  one  of 
President  Reagan's  oldest  politi- 
cal allies  and  friend-confidants. 
Senator  Laxalt's  arrival  in 
Washington  predated  that  of 
Ronald  Reagan  by  six  years,  and 
Laxalt  is  now  serving  his  second 
term  in  the  Senate.  There  he  is  a 
member  of  the  Judiciary  Commit- 
tee (and  chairman  of  its  Subcom- 
mittee on  Regulatory  Reform)  and 
of  the  Appropriations  Committee 
and  various  of  its  subcommittees 
(and  chairman  of  its  Subcommit- 
tee on  Military  Construction). 

Laxalt  served  during  World  War 
II  with  the  U.S.  Army  Medical 
Corps  in  the  South  Pacific,  and 
later  was  graduated  from  the  Uni- 
versity of  Denver  and  its  law 
school.  A  district  attorney  before 
he  became  thirty  years  old,  Laxalt 
rose  through  the  ranks  of  state 
elective  offices,  to  become  gover- 
nor of  Nevada  in  1966.  He  was  in 
private  practice  at  various  times 
in  his  career. 


A  recent  newspaper  article 
quoted  Senate  Judiciary  Com- 
mittee Chairman  Strom  Thur- 
mond as  saying  that  passage  of 
the  bill  pending  in  the  Senate  to 
codify  and  revise  all  federal 
criminal  law  will  not  be  realized 
this  session  because  "too  many 
members  of  Congress  don't 
want  to  face  these  hot  issues 
this  year."  Do  you  agree? 

Yes,  I  agree.  Many  senators 
who  have  supported  the  concept 


of  recodification  in  the  past  did 
not  want  to  process  the  bill  on  the 
floor  of  the  Senate  this  late  in  the 
97th  Congress.  It  is  understand- 
able in  this  election  year,  espe- 
cially when  the  prospects  for  the 
code  in  the  House  are  dim,  that 
controversial  issues  such  as  gun 
control,  death  penalty,  and  labor 
extortion  make  some  senators 
shy  away.  It  is  unfortunate  that 
almost  forty  states  have  modern- 
ized their  criminal  law  and  the 
Congress  has  yet  to  take  any 
action. 

Are  there  any  provisions  of  the 
proposed  federal  criminal  code 
that  give  you  concern? 

The  criminal  code,  which  was 
favorably  reported  by  the  Senate 
Committee    on    the    Judiciary, 
represents  a  balanced  bipartisan 
consensus,  which  I  support.  From 
this     senator's     perspective,     S. 
1  630  is  a  much  better  bill  than  S. 
1 722,  which  passed  the  Senate  in 
January  of  1  978.  Although  I  fully 
support  the  bill  as  reported,  there 
are  three  sections  which   I  feel 
must  not  be  compromised.  First, 
the  sentencing  provisions  provid- 
ing for  the  abolition  of  the  Parole 
Commission,    determinant    sen- 
tencing, and  government  appeal 
if    a    sentence    is    too    lenient. 
Second,  the  bail  provisions  which 
allow  the  judge  to  take  into  con- 
sideration the  possible  danger  to 
the  community  before  releasing 
someone  prior  to  trial.  Finally,  the 
many  sections  of  the  code  which 

See  LAXALT,  p.  3 


KING  COMMITTEE  TRACKS 
PILOT  COURTS'  PROGRESS 

Representatives  of  pilot  courts 
participating  in  the  work  of  the 
Judicial  Conference's  Implemen- 
tation Committee  on  Admission 
of  Attorneys  to  Federal  Practice 
held  a  seminar  in  Kansas  City, 
Missouri,  in  April.  This  seminar 
provided  a  forum  for  the  judges, 
lawyers,  and  law  professors  from 
the  fourteen  participating  district 
courts  to  share  experiences,  dis- 
cuss progress,  and  establish 
further  interaction  and  communi- 
cation. Only  two  and  one-half 
years  after  its  establishment,  the 
Committee,  chaired  by  Judge 
Lawrence  King  (S.D.  FL)  observed 
that  eight  of  the  fourteen  pilot 
courts  have  operational  programs 
for  the  admission  of  attorneys  to 
federal  practice.  In  addition,  most 
of  the  other  six  courts  have  rules 
ready  for  adoption. 

The  Judicial  Conference  at  its 
September  1  979  meeting  created 
the  King  Committee  to  implement 
and  evaluate  the  major  recom- 
mendations of  the  Judicial  Con- 
ference Committee  to  Consider 
Standards  for  Admission  to  Prac- 
tice in  the  Federal  Courts,  known 
as  the  Devitt  Committee.  These 
recommendations  included  the 
adoption  of  examinations  to  test 
knowledge  needed  for  practice  in 
federal  courts,  a  trial  experience 
requirement,  a  peer  review 
procedure,  and  a  law  student 
practice  provision.  The  King  Com- 
mittee's task  is  to  monitor  these 
federal  practice  requirements  in  a 

See  KING  COMMITTEE,  p.  5 


FOURTH  CIRCUIT  ANNUAL  REPORT  NOTES 
INCREASES  IN  FILINGS  AND  TERMINATIONS 


-3 

s 


The  Fourth  Circuit's  third 
annual  report,  collecting  and  ana- 
lyzing data  for  the  circuit's  opera- 
tions during  1981,  has  recently 
been  released. 

Courts  of  the  Fourth  Circuit  in 
1981  experienced  a  marked  slow- 
down in  the  rate  of  increase  of 
overall  civil  filings,  a  1.9  percent 
increase  over  1  980,  compared  to 
an  18.5  percent  increase  in  total 
civil   filings   in    1980  over   1979 
totals.  The  lower  increase  is  the 
result  of  a  decline,  for  the  first 
time  since  1  978,  in  state  prisoner 
petitions.  Even  with  this  7.9  per- 
cent reduction,  down  to  790  in 
1981     from    858    in    1980,    the 
Fourth  Circuit  still   leads  all  cir- 
cuits in  the  number  of  state  pris- 
oner   petitions.    Prisoner    filings 
there   represent   a   fourth   of  all 
such   petitions  filed   in  the  U.S. 
courts  and   35.2  percent  of  the 
Fourth  Circuit's  total  filing  activ- 
ity. In  spite  of  the  overall  circuit 
decline  in  prisoner  petitions,  the 
Eastern   District  of  Virginia  wit- 
nessed a  1 7.9  percent  increase  in 
prisoner     filings,     the     largest 
increase  in  any  U.S.  district  court. 
This    figure    contributed    signifi- 
cantly to  the   Eastern    District's 
overall  13.2  percent  increase  in 
1981  over  1980  civil  filings. 

Among  other  comparative  data 
highlighted  in  the  80-page  report 
are  the  following: 

•  Although  the  district  courts 
of  the  circuit  saw  a  7.5  percent 
increase  in  total  filings,  more 
cases  were  terminated  in  1981 
than  were  filed,  resulting  in  a 
decline  in  total  cases  pending,  the 
first  decline  since  1973. 

•  In  statistical  1981,  the  first 
full  year  of  operation  under  the 
revised  bankruptcy  code,  14,000 
more  estates,  or  39,778  cases, 
were  filed  in  Fourth  Circuit  bank- 
ruptcy courts  than  in  the  previous 
year,  which  recorded  25,778. 
This  54.3  percent  increase  in  fil- 
ings was  almost  precisely 
matched  by  an  increase  of  54.6 
percent  in  the  number  of  bank- 


ruptcy cases  closed  during  1981, 
compared  to  1 980.  Even  with  the 
record  number  of  terminations, 
the  total  number  of  bankruptcy 
cases  pending  also  is  56  percent 
higher  than  the  previous  year,  ris- 
ing from  39,778  in  1980  to 
54,012  in  1981.  The  District  of 
Maryland  and  the  Eastern  District 
of  Virginia  accounted  for  41  per- 
cent of  all  estates  filed  in  the 
circuit. 


NEW  EDITION  OF  MANUAL 
FOR  COMPLEX  LITIGATION 

The  fifth  edition  of  the  Manual 
for     Complex     Litigation     with 
amendments    to    September    1, 
1981,  has  been  prepared  under 
the  auspices  of  the  Federal  Judi- 
cial Center  and  published  by  var- 
ious  commercial    publishing 
houses.    The    manual,   originally 
entitled  the  Outline  of  Suggested 
Procedures     and    Materials    for 
Pretrial  and  Trial  of  Complex  and 
Multidistrict     Litigation,     was 
initially  prepared  in  1967  by  the 
Subcommittee    of    the    Judicial 
Conference  of  the  United  States 
Coordinating  Committee  for  Mul- 
tidistrict Litigation. 

This  edition  of  the  manual 
updates  prior  manuals  to  reflect 
changes  in  the  law  and  new 
cases,  and  to  incorporate  minor 
changes  in  procedure.  The  man- 
ual was  prepared  by  the  then 
Board  of  Editors  of  the  Manual 
consisting  of  Senior  Judges  Wil- 
liam H.  Becker,  Chairman;  Joe 
Ewing  Estes;  Edwin  A.  Robson; 
and  Hubert  L.  Will;  Chief  Judge 
Sam  C.  Pointer,  Jr.;  and  Judge 
William  C.  Connor. 

(There  have  been  several 
changes  in  the  board  since  the 
publication  of  this  edition.  Chief 
Judge  Pointer  is  now  Chairman, 
Judge  Estes  is  no  longer  on  the 
board,  and  Judge  Edward  R. 
Becker  (3rd  Cir.),  Judge  Alvin  B. 
Rubin  (5th  Cir.),  and  Judge  Milton 
Pollack  (S.D.  NY)  are  now 
members  of  the  board.) 


REPORT  ON  PROBATION 
CLASSIFICATION  READY 

The  final  version  of  A  Validation 
and  Comparative  Evaluation  of 
Four  Predictive  Devices  for  Clas- 
sifying Federal  Probation  Case- 
loads, by  James  B.  Eaglin  and 
Patricia  A.  Lombard,  has  been 
released  by  the  Center. 

At  the  request  of  the  Judicial 
Conference    Committee    on    the 
Administration  of  the  Probation 
System,    the    Center,    with    the 
cooperation  and  assistance  of  the 
A.O.'s  Probation  Division,  under- 
took an  evaluation  of  various  pre- 
dictive models  used  by  probation 
officers  for  risk  classification  of 
their  clients.  The  results  of  this 
research  and  its  ensuing  recom- 
mendations were  transmitted  in 
draft    form    to    the    committee, 
which  approved  the  recommen- 
dations and  reported  its  action  to 
the  Judicial  Conference  in  1980. 
Before     implementing    the 
study's    major    recommendation 
for    nationwide   adoption   of  the 
U.S.D.C.  75  risk  prediction  model, 
the  model  was  field  tested  in  five 
locations,     then     modified    in 
accordance  with  field  test  find- 
ings   and  renamed  the  Risk  Pre- 
diction  Scale  80  (RPS  80).  The 
RPS  80  then  became  the  primary 
method    for    classifying    federal 
probationers. 

Copies  of  the  study  are  being 
distributed  to  U.S.  Probation 
Officers.  Other  requests  for  the 
study  should  be  directed,  with  a 
gummed,  self-addressed  mailing 
label,  to  the  Center's  Information 
Service,  1520  H  Street,  N.W., 
Washington,  D.C.  20005. 
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"MINI-SEMINARS"  HELD    laxalt  from  P  i 


Newly  appointed  district  judges 
often  must  wait  up  to  a  year  to 
attend  the  Center's  week-long 
orientation  seminar  in  Washing- 
ton, because  the  Center  does  not 
schedule  the  long  seminars  until 
there  are  about  thirty  new 
appointees.  To  help  these  judges 
in  the  period  prior  to  the  seminar, 
the  Center  began  several  months 
ago  to  hold  "mini-seminars,"  or 
video  orientation  programs,  for 
small  groups  of  judges  in  various 
locations  around  the  country. 

Since  the  first  mini-seminar  in 
Kansas  City,  Missouri,  in  October 
1981,  six  other  seminars  have 
been  conducted  for  new  district 
judges:  in  New  York  City,  Norfolk, 
San  Antonio,  Chicago,  and 
Washington. 

At  the  two-  or  three-day  small 
seminars,  selected  video  tapes  of 
the  presentations  made  to  the 
larger  seminars  are  shown  to 
groups  of  three  to  five  new 
judges,  under  the  tutelage  of  one 
of  several  judges  with  long  and 
wide  experience  on  the  bench. 
Those  judges  act  as  mentors  and 
advisors  during  the  programs, 
supplement  the  instruction  pro- 
vided by  the  tapes,  and  respond  to 
questions  arising  during  video- 
tape playbacks.  The  informality  of 
the  seminars  stimulates  sponta- 
neity in  questions. 

Responses  to  the  new  semi- 
nars have  been  highly  favorable. 
In  addition,  as  a  result  of  partici- 
pants' comments  and  indications 
of  interest,  the  week-long  judges' 
seminar  program  has  been 
changed  to  include  newtopics  as 
well  as  a  more  sophisticated  ap- 
Droach  to  some  already-included 
:opics. 

Because  videotapes  substitute 
for  faculty,  and  because  these 
xograms  are  held  on  a  regional 
Jasis,  the  relative  cost totheCen- 
er  is  low. 

In  addition,  of  course,  new 
udges  continue  to  participate  in 
he  Center's  ongoing  in-court 
raining  program,  under  the 
Jirection  of  experienced  judges  in 
heir  local  courts.  M 


would  enhance  the  role  of  the  vic- 
tim in  the  criminal  justice  pro- 
cess. One  requires  that  a  victim 
impact  statement  be  included  in 
all  presentence  reports.  Another 
strengthens  our  victim-witness 
intimidation  statutes,  while  oth- 
ers require  restitution  and  pro- 
vide for  victim  compensation. 

There    are    over    thirty    bills 
pending   in   Congress  aimed  at 


Court  have  tended  to  give  expan- 
sive, rather  than  restricted,  inter- 
pretation to  these  statutes.  The 
bills  currently  pending  in  Con- 
gress reflect  a  political  reality  that 
some  believe  the  pendulum  has 
swung  too  far  on  the  side  of  fed- 
eral jurisdiction.  This  has  a  nega- 
tive effect  on  the  relationship 
between  federal  and  state  courts 
and  concerns  many  of  us  who 
support  a  strong  and  vital  state 
court  system. 


limiting  the  jurisdiction  of  the 
federal  courts,  some  touching 
on  those  areas  of  the  law  where 
the  federal  courts  have  heard 
and  decided  cases  since  the 
Judiciary  Act  of  1 789.  A  related 
issue  is  Attorney  General  Wil- 
liam French  Smith's  charge  that 
the  federal  judges  are  practicing 
"judicial  activism."  Would  you 
comment  on  these  subjects, 
please? 

It  goes  without  saying  that  the 
jurisdiction  of  the  federal  courts 
has  increased  significantly.  Some 
of  the  blame  must  be  placed  with 
the  Congress  which  has  enacted 
over  seventy  statutes  in  the  past 
decade  enlarging  the  jurisdiction 
of  federal  courts.  However,  many 
federal  courts  and  the  Supreme 


Both  Senator  Thurmond  and 
Senator  Heflin  have  introduced 
bills  which  would  create  commis- 
sions to  study  the  jurisdiction  of 
the  state  and  federal  courts  and  to 
report  to  the  President  and  Con- 
gress on  possible  revisions  to  the 
Constitution  and  the  laws  it 
deems  advisable  on  the  basis  of 
such  study.  I  support  this 
approach. 

Though  several  attempts  have 
been  made  to  abolish  diversity 
jurisdiction  in  the  federal  courts, 
legislation  to  bring  this  about 
inevitably  fails.  Is  the  climate  in 
Congress  changing  any  on  this 
issue? 
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In  the  past,  the  abolition  of 
diversity  jurisdiction  has  been 
supported  by  state  chief  justices, 
presidents,  and  attorneys  gen- 
eral. It  is  opposed  primarily  by  lit- 
igating attorneys  who  feel  that 
they  get  more  justice  in  a  seem- 
ingly more  neutral  federal  forum. 
As  the  caseload  of  the  federal 
courts  increases,  there  will  be 
more  pressure  to  arrive  at  a  solu- 
tion that  doesn't  just  call  for  more 
judges. 

The  estimated  39,000  diversity 
cases  in  the  federal  system  add 
significantly  to  the  burden 
already  on  the  federal  courts. 
Transferring  these  cases  to  the 
state  judges  would  increase  their 
caseload  less  than  one  percent. 
This  seems  to  be  an  excellent 
solution  even  though  it  would 
deny  many  members  of  the  bar 
one  of  their  cherished  options- 
choice  of  forum. 

Other    arguments    against    its 

abolition  are: 

The  need  for  uniform  law; 
potential  bias  against  outside  lit- 
igant; and  state  judges  are  more 
political  because  most  are  not 
appointed  for  life. 


You  have  been  a  strong  propo- 
nent for  states'  rights  and  you 
have  definite  ideas  about  feder- 
alism. Are  there  some  areas 
where  you  feel  state  regulations 
should  control,  rather  than  fed- 
eral regulatory  agencies— such 
as  in  the  area  of  social  welfare. 
Title  VII  cases,  and  OSHA? 

As  you   may  know,  I  am  cur- 
rently   chairing    the    President's 
Advisory  Committee  on  Federal- 
ism.   This    committee    has   been 
given  a  broad  mandate  to  take  a 
hard  look  at  the  federal  system 
and  the   respective   roles  of  the 
federal,  state,  and  local  levels  of 
government.  I  feel  strongly  that  as 
we  begin  the  task  of  revitalizing 
our  federal  system,  that  no  pro- 
gram,    policy,     or     regulatory 
authority  is  exempt  from  at  least 
being  reviewed  for  its  decentrali- 
zation    possibilities.     Obviously, 


there  are  some  programs,  such  as 
social  security  and  defense, 
which  are  clearly  federal  respon- 
sibilities. Nonetheless,  decentral- 
ization, wherever  possible,  is  our 
goal. 

The  present  administration 
has  voiced  its  opposition  to  the 
statute  on  the  books  now  which 
calls  for  investigation  and  the 
appointment  of  a  special  pros- 
ecutor when  the  Attorney  Gen- 
eral has  specific  information 
about  possible  improprieties  by 
a  high  government  official. 
Would  you  vote  for  the  proposed 
changes? 

Yes,  I  would.  The  Ethics  in 
Government  Act,  signed  into  law 
by  President  Carter,  sets  such  a 
low  statutory  threshold  for  the 
mandatory  appointment  of  a  spe- 
cial prosecutor  that,  in  most 
cases,  the  public  official  is  merely 
harassed.  In  1  980,  I  wrote  to  the 
then  Attorney  General  Civiletti 
about  these  concerns  because  of 
the  allegations  regarding  Hamil- 
ton Jordan.  I  felt  at  the  time,  and 
feel  now,  that  our  criminal  justice 
system  with  its  investigations, 
grand  juries,  and  prosecutors  can 
enforce  our  laws. 

As  you  know,  Jordan  was  not 
prosecuted  because  there  was 
insufficient  evidence.  However, 
press  reports  indicate  that  his 
defense  costs  exceeded  many 
times  his  government  salary.  This 
is  investigatory  overkill.  The  pub- 
lic wants  and  should  demand 
honest  public  servants,  but  we 
must  not  establish  prosecutorial 
thresholds  which  vary  depending 
on  your  employer.  We  must  all  be 
treated  equally  and  fairly  under 
the  law. 


In  March  the  Senate  unani- 
mously passed  the  Regulatory 
Reform  Act  of  1982  (S.  1080). 
This  includes  a  new  version  of 
Senator  Bumpers'  proposals  to 
strengthen  standards  of  judicial 
review  in  the  federal  courts.  Do 
you  feel  that  under  present 
procedures  the  federal  courts 
need  stricter  guidelines  on  how 


to  handle  administrative  agency 
review? 

The    Bumpers    amendment    is 
part  of  the  general  package  of  S. 
1 080  and  should  not  be  viewed  in 
isolation.  S.  1080  generally  tries 
to  improve  the  federal  regulatory 
process  by  giving  agencies  more 
specific   direction   regarding  the 
procedures  they  should  be  follow- 
ing and  the  general  goals  they 
should     try     to     achieve.     The 
Bumpers    amendment    modifies 
the  standardsof  judicial  reviewso 
the   courts  will   provide  a   more 
effective    oversight    of   agencies 
following     this     more     precise 
mandate. 

When  the  A.P.A.  was  originally 
enacted,    most    rulemaking   was 
not  expected  to  involve  complex 
issues  of  fact.  With  the  rise  of 
social  regulation  (such  as  envir- 
onmental    regs,    worker    safety 
regs,  et  cetera)  most  significant 
rulemakings    focus    on    complex 
technical  and  factual  issues.  To 
deal  with  this  new  development, 
the  Bumpers  amendment  estab- 
lished new  guidelines  for  courts 
in  handling  these  factual  ques- 
tions of  rulemaking:  courts  are  to 
determine    whether   the   factual 
basis  of  a   rule  is  supported  by 
substantial  evidence. 

Regarding  judicial  review  of  an 
agency's  interpretation  of  its  legal 
mandate,  some  courts  had  devel- 
oped a  doctrine  that  an  agency's 
interpretation  of  law  is  presumed 
to  be  correct.  This  not  only  gives 
agencies  an  unfair  advantage,  but 
abandons  the  traditional  role  of 
the  courts  as  interpreters  of  the 
law.    The    Bumpers   amendment 
clears  up  this  issue  by  prohibiting 
a  court  from  presuming  an  agen- 
cy's legal  interpretation  is  correct, 
but  allowing  it  to  consider  special 
cases  where  the  Congress  has 
given  an  agency  broad  discretion. 


There  were  some  tense  hours 
in  the  Third  Branch  of  govern- 
ment at  the  end  of  March,  when, 
as  current  funding  was  about  to 
expire,  there  was  no  appropria- 
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selected  number  of  district  courts 
that  indicated  a  desire  to  cooper- 
ate in  adopting  any  or  all  of  these 
requirements.  The  pilot  districts 
were  identified  in  April  1  980  and 
progress  since  that  time  has  been 
substantial. 

The  accompanying  chart  identi- 
fies the  types  of  admission 
requirements  presently  contem- 
plated for  implementation  in  the 
fourteen  pilot  courts.  The  table 
contains  the  four  primary  require- 
ments as  well  as  a  listing  for 
CLE/Trial  Advocacy  Programs  in 
recognition  of  the  Judicial  Con- 
ference recommendation  that  the 
courts  "support  continuing  legal 
education  programs  on  trial  advo- 
cacy and  federal  practice  subjects 
and  encourage  participating  law- 
yers to  attend."  (See  The  Third 
Branch,  December  1981,  for  a 
more  complete  discussion  of  CLE 
programs  in  various  courts.) 

The  Federal  Judicial  Center  has 
been  active  in  monitoring  the 
efforts  in  the  courts  and  in  serving 
as  a  clearinghouse  for  informa- 
tion on  the  various  programs. 

Some  of  the  programs  in  opera- 
tion are  as  follows:  The  District  of 
Rhode  Island  has  twice  adminis- 
tered its  instructional  course  and 
examination.  The  Northern  and 
Southern  Districts  of  Florida,  the 
District  of  Puerto  Rico,  and  the 
Southern    District   of  Iowa    have 
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CLE/Trial 

Exami- 

Trial 

Peer 

Student 

Advocacy 

Court 

nation 

Experience 

Review 

Practice 

Program 

CD.  Cal. 

V 

</ 

</ 

v 

• 

N.D.  Cal. 

>/ 

V 

V 

N.D.  Fla. 

</ 

</ 

</ 

V 

S.D.  Fla. 

• 

V 

•s 

«/ 

N.D.  III. 

V 

V 

V* 

V* 

S.D.  Iowa 

•/ 

V 

V 

V 

Md. 

v 

V 

V* 

V* 

Mass. 

</ 

</ 

E.D.  Mich. 

-/ 

V* 

s/* 

W.D.  Mich. 

V 

>/ 

V 

>/ 

W.D.  Pa. 

•s 

V* 

P.R. 

V 

</ 

V* 

R.I. 

s/ 

V 

W.D.  Tex. 

V* 

V* 

Total 


8 


10 


8 


10 


*  Adopted  prior  to  pilot  program. 

This  chart  represents  admissions  requirements  either  contemplated 
or  implemented  at  the  present  time.  In  the  case  of  contemplated 
requirements,  of  course,  changes  may  occur  prior  to  the  adoption  of 
rules  implementing  such  requirements. 


also  given  examinations.  The 
Western  District  of  Texas  has 
long  had  an  examination  require- 
ment. The  peer  counseling/pro- 
fessional assistance  committees 
in  the  Northern  District  of  Califor- 
nia and  the  Eastern  District  of 
Michigan  are  presently  accepting 
referrals.  Such  a  committee  has 


also  been  established  in  the 
Southern  District  of  Iowa.  The 
Western  District  of  Michigan  has 
conducted  a  trial  advocacy  work- 
shop. Other  pilot  courts  are  con- 
tinuing to  plan,  adopt,  or 
implement  their  programs. 

The  King  Committee  will  next 
meet  on  July  1  5  and  1  6.  Hft 


LAXALTfrom  p.  4 

tion  nor  continuing  resolution 
for  the  federal  judicial  system. 
Some  hasty  meetings  were  held 
to  take  emergency  measures  to 
assure  that  the  courts  would 
remain  open.  As  a  member  of 
both  the  Judiciary  Committee 
and  the  Appropriations  Com- 
mittee, do  you  have  some 
thoughts  on  how  this  might  be 
averted  in  the  future? 

No.  There  is  no  good  reason 
why  the  appropriations  to  the 
Third  Branch  of  government 
should  be  treated  differently  by 


the  politically  charged  budget  and 
appropriations  process. 

You  are  the  primary  cospon- 
sor  of  antitrust  legislation  which 
calls  for  contribution  and  claim 
reduction  in  private  litigation 
under  antitrust  law.  Would  you 
explain  this  legislation  to  our 
readers? 

Due  to  joint  and  several  liabil- 
ity, class  action  suits,  and  novel 
plaintiff  settlement  strategies,  it 
is  possible  for  a  corporation  to  be 
liable  for  enormous  damages. 
This  bill  would  allow  corporations 
to  exercise  their  right  to  a  trial  on 


the  merits  without  having  to  put 
their  corporation  on  the  auction 
block.  Damages  would  be  limited 
to  the  damages  the  corporation 
caused  by  its  sales,  trebled,  along 
with  interest  and  attorneys'  fees. 
Then,  the  antitrust  laws  could  not 
be  used  for  an  anti-competitive 
effect  by  those  who  settle  early, 
shifting  their  liability  to  other 
members  of  the  class  of 
defendants. 

I  also  support  the  Thurmond 
compromise  which  would  allow 
the  bill  to  apply  to  pending  cases  if 
the  court  determines  it  would  not 
be  inequitable  to  do  so.  tin 


Deaf  attorney  makes  history  in  Supreme  Court  case 

COMPUTER-AIDED  TRANSCRIPTION  EQUIPMENT 
BENEFITS  DEAF  AND  HEARING-IMPAIRED  PARTIES 


Michael  Chatoff  argued  hisfirst 
case  before  the  Supreme  Court 
on  March  23,  representing  a  ten- 
year-old  deaf  appellee.  His  client, 
Amy    Rowley,    was    putting    the 
Education    for    All    Handicapped 
Children  Act  to  its  first  test  since 
its  passage  in  1975,  contending 
that  the  Hendrick  Hudson  School 
District   in  Westchester  County, 
New  York,  was  in  violation  of  the 
act  by  refusing  to  provide  her  with 
a  sign-language  interpreter  in  her 
classroom.  Chatoff,  35,  had  had 
only  one  previous  court  case,  in 
which  he  had  represented  him- 
self.  The   young   attorney   made 
history    by    his    Supreme    Court 
appearance,  but  not  for  any  of  the 
foregoing  reasons.  Michael  Cha- 
toff is  deaf,  too,  and  his  represen- 
tation of  his  client  was  conducted 
with     the     aid     of    advanced 
computer-aided    transcription 
equipment.     A    court    reporter 
coded  testimony  on  a  stenograph- 
ic machine  that  fed  by  wire  into 
a  computer  capable  of  translating 
testimony    almost    instantane- 
ously   into    "readable"    English, 
which,  by  cable,  could  be  viewed 
on  a  screen  (looking  much  like  a 
TV  receiver  or  computerterminal) 
about  three  seconds  after  coding 
in  the  courtroom. 

For     "real-time"     (within 
seconds)     transcribing     for    the 
Rowley    case,    veteran    reporter 
Joseph  R.  Karlovits  of  Pittsburgh 
used    commercially    developed 
software  and  terminals  that  have 
the  capability  to  provide  textual 
display  of  voice  almost  as  rapidly 
as  it  isspoken.Thecatalystforthe 
historic  occasion  was  Dr.  Donald 
Toor  of  Gallaudet  College  for  the 
Deaf  in  Washington,  D.C.  Toor  is 
an  expert  in  technological  equip- 
ment  for   the    hearing-impaired, 
and  was  the  one  to  whom  Gal- 
laudet's    president    had    referred 
Chatoff's  requestfor  help  with  his 


high  court  appearance.  Chatoff, 
like  many  deaf  persons  whose 
deafness  arose  during  adulthood, 
had  an  imprecise  knowledge  of 
signing  and  lip-reading.  He 
claimed  he  had  understood  no 
more  than  50  to  55  percent  of  dis- 
trict and  appellate  court  proceed- 
ings of  the  Rowley  case.  In  those 
courts  he  had  had  the  aid  of  speed 
note-takers,  who  presented  him 
with  written  versions  of  ques- 
tions posed  in  court.  (The 
Supreme  Court  held  against  Amy 
Rowley,  ultimately.) 

On  the  same  day  that  the  Row- 
ley    case     was     heard     in     the 
Supreme  Court,   a  deaf  plaintiff 
presented  a  case  in  Will  County 
Circuit  Court,  Joliet,  Illinois,  con- 
tending that  her  deafness  was  the 
result    of    medical    malpractice, 
Angela  Callan  v.  James  J.  Nord- 
land.   The  reporter  in  that  case, 
Edward     Fulesday,     also     used 
"instantaneous"  translation 
equipment.    There,    the    plaintiff 
won,  with  an  award  of  $265,000. 
A  few  weeks  earlier,  in  a  San 
Diego,     California,    case    which 
received     much     media     notice, 
defendant     Michael     Hernandez 
Contreras     was    tried     in     Los 
Angeles  Superior  Court  on  two 
counts  of  murder  I  and  two  counts 
of  possession  of  a  deadly  weapon. 
An  earlier  conviction  of  Contreras 
on   another   murder  charge  had 
been    overturned,    the   appellate 
judge  holding  that  Contreras  had 
not  been  "legally  present"  at  his 
trial  since  he  was  not  able  to  fol- 
low the  proceedings  and  partici- 
pate in  his  own  defense.  When 
Los     Angeles     Presiding    Judge 
David  N.  Eagleson  heard  projec- 
tions   that    People    v.    Contreras 
would   take   fourteen  to  sixteen 
weeks,  he  asked  his  court  admin- 
istrator to  find  a  faster  method  of 
transcribing  the  trial  than  a  speed 
typist.  An  instantaneous  comput- 


er    transcription     system     was 
brought   in  as  well  as  court  re- 
porter Jere  With.  The  trial  lasted 
from  January  25  to  March  4,  and, 
this    time,    the    defendant    was 
found  guilty  of  murder  II  on  one 
charge,  not  guilty  on  the  other, 
and  guilty  on  both  charges  of  pos- 
session of  a  dangerous  weapon. 
Both     the     system     used     in 
Washington   and   Joliet  and  the 
different    system    used    in    Los 
Angeles    also    allow    for    nearly 
instantaneous  printouts  in  Eng- 
lish. Many  computer  translations 
are  phonetic,  but  the  reporter  and 
his  staff  are  able  to  edit  these, 
using  the  system's  word  proces- 
sing component,  for  presentation 
in  perfect  English  within  hours  of 
the  court  proceeding. 

Following  the  trial  by  watching 
in-court  terminals  proved  useful 
for  trial  participants  other  than 
the  deaf  party;  the  instantaneous 
transcriptions  enabled  others  to 
understand  the  deaf  party's 
responses  to  questions. 

Between  ten  and  fifteen  deaf 
lawyers  are  in  practice  nation- 
wide, claims  a  spokesman  for  the 
National  Center  for  Law  and  the 
Deaf.  The  Center  also  estimates 
that  there  are  approximately  two 
million  deaf  persons  in  the  U.S. 
and  another  sixteen  million  who 
are  hearing-impaired.  In  addition, 
many  court  reporters  and  courts 
have  purchased  instantaneous 
CAT  systems  for  applications 
other  than  in  connection  with 
deaf  courtroom  participants. 

A  former  official  court  reporter 
in  the  U.S.  courts  for  over  thirty- 
six    years,    and    now    executive 
director    of    the    United    States 
Court     Reporters     Association, 
Samuel   M.  Blumberg,  Jr.,  says, 
"The   greatest   opportunities  for 
court  reporters  to  be  of  great  ser- 
vice and  assistance  to  the  court 
system  and  to  litigants  are  just 
beginning  with  the  newly  availa- 
ble instantaneous  translation  of 
machine     shorthand     notes." 
Blumberg   adds  that   he  regrets 
that,  as  a  shorthand  writer  he  did 
not  use  stenotype,  and  so  "will 
not  be  able  to  participate  in  this 
latest  technological  advance."  lift 


PRISON  POPULATION 
STATISTICS  CONFLICT 

Apparently  conflicting  reports, 
containing  widely  varying  statis- 
tics on  increases  in  the  number  of 
individuals  incarcerated  in  U.S. 
prisons,  recently  appeared  in  the 
press  and  on  television. 

Many  major  news  media 
reported  on  May  3  that  the 
nation's  prison  population  had 
grown  by  "a  record  1  2.1  percent" 
in  1981  over  the  previous  year 
and  that  during  that  period  the 
number  of  federal  prisoners  had 
increased  by  16  percent.  The 
media  were  accurately  reporting 
data  that  had  been  released  on 
May  2  by  the  Bureau  of  Justice 
Statistics,  an  agency  of  the 
Department  of  Justice.  The 
Department  of  Justice  also  had 
announced  in  its  publication  Pris- 
oners in  1981  that  the  total 
number  of  federal  inmates  at  the 
end  of  1981  was  28,133,  a  rise  of 
3,800  over  the  1  980  federal  pris- 
on population. 

Another  agency  of  the  Depart- 
ment of  Justice,  the  Bureau  of 
Prisons,  which  counts  prisoners 
differently,  reported,  in  contrast, 
that  the  federal  prison  population, 
as  of  March  31,  1982,  was 
24,564,  representing  an  increase 
of  a  little  more  than  4  percent  over 
the  23,569  federal  prisoners  tal- 
lied on  December  31,  1981,  for 
the  final  quarter  of  last  year.  The 
995  population  increase,  said  a 
Bureau  of  Prisons'  spokesperson, 
is  consistent  with  "a  slight  but 
steady  increase"  observed  in 
recent  months. 

The  discrepancy  in  numbers  is 
partly  explained  by  the  fact  that 
the  Bureau  of  Prisons  counts,  in 
general,  only  sentenced  persons 
for  its  quarterly  reports.  On  the 
other  hand,  Bureau  of  Justice 
Statistics  surveys  include  over 
2100  Haitians  and  Cubans 
detained  in  federal  institutions  by 
the  Immigration  and  Naturaliza- 
tion Service.  While  Bureau  of 
Justice  Statistics  omit  nearly  one 
thousand  state  prisoners  who  are 
boarded    in    federal    institutions, 


the  Bureau  of  Prisons  totals  do 
include  these  inmates.  In  addi- 
tion, Bureau  of  Justice  Statistics 
totals  include  persons  released  to 
half-way  houses  or  contract  facil- 
ities, while  Bureau  of  Prisons 
statisticians  do  not  tally  these 
individuals.  In  addition,  Bureau  of 
Justice  Statistics  figures  account 
for  unsentenced  U.S.  marshals' 
detainees  awaiting  trial  in  federal 
institutions.  nu 


THREE  JUDGES 

ASSIGNED  TO  RAIL 

REORGANIZATION  COURT 

On  May20threeadditionalfed- 
eral  judges  were  assigned  to  the 
Rail  Reorganization  Court.  The 
court,  created  by  the  Rail  Reor- 
ganization Act  of  1  973  (45  U.S.C. 
§719),  functions  primarily  to 
determine  the  value  of  properties 
transferred  by  seven  principal 
bankrupt  railroads  and  other 
transferors  in  the  Northeast  and 
Midwest. 

The  three  new  judges  are 
Oliver  Gasch  and  William  B.  Bry- 
ant, Senior  U.S.  District  Judges  of 
the  District  of  Columbia,  and 
Charles  R.  Weiner,  U.S.  District 
Judge  of  the  Eastern  District  of 
Pennsylvania.  They  join  three 
other  senior  judges,  Presiding 
Judge  Henry  J.  Friendly  (CA-2) 
and  Judges  John  Minor  Wisdom 
(CA-5)  and  Roszel  C.  Thomsen 
(D.MD). 

The  newly  expanded  court 
immediately  adopted  revised 
rules  that  provide  for  the  estab- 
lishment of  two  separate  panels. 
The  general  panel,  with  Presiding 
Judge  Friendly  and  Judges  Wis- 
dom and  Thomsen  will,  among 
other  things,  retain  jurisdiction 
over  the  valuation  of  the  rail  prop- 
erty of  the  northeast  railroads 
transferred  to  Conrail,  states,  and 
profitable  railroads.  The  new 
judges  will  exercise  jurisdiction 
over  cases  arising  under  the  pro- 
visions of  the  Northeast  Rail  Ser- 
vice Act  of  1981.  Judge  Gasch 
will  preside  over  this  panel,      iin 


ASPEN  INSTITUTE  PLANS 

SEMINARS  FOR  JUDGES 

ON  HUMAN  RIGHTS 

The  Aspen  Institute  for  Human- 
istic Studies,  in  cooperation  with 
the  Lawyers  Committee  for  Inter- 
national Human  Rights  in  New 
York  City,  is  planning  a  series  of 
human  rights  seminars  for  small 
groups  of  federal  circuit  and  dis- 
trict judges.  The  purpose  of  the 
seminars,  according  to  Alice  H. 
Henkin,  the  Institute's  Coordina- 
tor of  Justice  Activities,  is  "to 
familiarize  the  judiciary  with  the 
international  instruments  and 
institutions  for  the  protection  of 
international  human  rights  at  a 
time  of  increasing  interest  in  the 
domestic  legal  application  of 
international  human  rights 
standards." 

One  seminar  was  held  last 
March  for  twenty  judges  of  the 
First,  Second,  Third,  Fourth,  and 
D.C.  Circuits,  and  a  second  is 
planned  for  late  fall  for  judges  of 
the  Sixth,  Seventh,  and  Eighth 
Circuits.  Two  others  are  in  the 
planning  stages. 

Although  the  seminars  will  be 
by  invitation  only,  interested 
judges  may  write  to  Mrs.  Henkin 
at  the  Aspen  Institute,  717  Fifth 
Avenue,  New  York,  NY  10022.  Ml 


POSITION  AVAILABLE 

Position:  Office  of  the  Clerk,  U.S.  Bank- 
ruptcy Court  for  the  Eastern  District  of  Ten- 
nessee. Under  the  direction  of  the  judges  of 
the  court,  the  clerk  has  administrative 
responsibilities  for  all  aspects  of  the  clerk's 
office,  including  the  supervision  of  div- 
isional offices. 

Qualifications:  A  minimum  of  ten  years 
of  progressively  responsible  administrative 
experience  is  required  in  either  public  ser- 
vice or  private  business,  three  of  which 
years  must  have  been  in  a  position  of  sub- 
stantial management  responsibility.  Under 
certain  conditions,  college  degrees  and 
other  educational  attainments  may  be  sub- 
stituted for  some  experience  qualifications. 

To  Apply:  Interested  parties  should 
apply  immediately  by  sending  duplicate 
resumes  to:  U.S.  Bankruptcy  Judge  Clive 
W.  Bare,  Suite  1501,  United  American 
Plaza  Building,  Knoxville,  Tennessee 
37929;  and  U.S.  Bankruptcy  Judge  Ralph 
H.  Kelley,  P.O.  Box  1189,  Chattanooga, 
Tennessee  37401 .  Position  is  now  vacant. 
EQUAL  OPPORTUNITY  EMPLOYER 


oaiendar 

July     1-3  Fourth  Circuit  Judicial 

Conference 
July     6-7    Judicial    Conference 
Committee    on    Codes    of 
Conduct 
July     7-9  Advanced  Seminar  for 

Full-time  Magistrates 
July     7-9    Judicial    Conference 
Committee     on     Judicial 
Ethics 
July     7-10  Tenth  Circuit  Judicial 

Conference 
July     8-9    Judicial    Conference 
Committee  on  the  Judicial 
Branch 
July     12-13  Judicial  Conference 
Committee     on     Court 
Administration 
July     12-13  Judicial  Conference 
Committee  on  Intercircuit 
Assignments 
July     12-13  Judicial  Conference 
Committee  on  Administra- 
tion of  the  Criminal  Law 
July     13-15     Workshop     for 
Judges  of  the  Sixth  Circuit 
July     15-16  Judicial  Conference 
Implementation  Commit- 
tee on  Admission  of  Attor- 
neys to  Federal  Practice 
July     15-18  Sixth   Circuit  Judi- 
cial Conference 
July     19-22  Juror  Utilization  and 
Management  Workshop 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 


CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  John  D.  Butzner,  Jr. 

United  States  Court  of  Appeals 

for  the  Fourth  Circuit 

Judge  Cornelia  G.  Kennedy 

United  States  Court  of  Appeals 

for  the  Sixth  Circuit 

Judge  Donald  S.  Voorhees 

United  States  District  Court 

Western  District  of  Washington 

Chief  Judge  William  S.  Sessions 

United  States  District  Court 

Western  District  of  Texas 

Judge  Lloyd  D.  George 

United  States  Bankruptcy  Court 

District  of  Nevada 

William  E.  Foley,  Director 

Administrative  Office  of  the 

United  States  Courts 


Federal  Judicial  Center 

A.  Leo  Levin,  Director 

Charles  W.  Nihan,  Deputy  Director 

Russell  R.  Wheeler,  Assistant  Director 


July 

July 
July 


21  -23  Workshop  for  Newly 
Appointed  Training  Coor- 
dinators 

25-28  Eighth  Circuit  Judi- 
cial Conference 
27-31    Ninth  Circuit  Judi- 
cial Conference 
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NOMINATIONS 

Thomas  P.  Jackson,  U.S.  District 
Judge,  D.  DC,  May  24 

Henry  A.  Mentz,  Jr.,  U.S.  District 
Judge,  E.D.  LA,  June  8 

Jaime  Pieras,  Jr.,  U.S.  District 
Judge,  D.  PR,  June  8 

CONFIRMATIONS 

George     C.     Pratt,     U.S.    Circuit 

Judge,  CA-2,  June  18 
Maurice    M.    Paul,    U.S.    District 

Judge,  N.D.  FL,  June  18 
John    W.     Potter,     U.S.     District 

Judge,  N.D.  OH,  June  18 
Harold     M.    Fong,    U.S.    District 

Judge,  D.  HI,  June  18 
A.J.     McNamara,     U.S.     District 

Judge,  E.D.  LA,  June  18 

ELEVATION 

Charles  H.  Haden  II,  Chief  Judge, 
S.D.  WV,  May  13 

SENIOR  STATUS 

Edward  R.  Neaher,  U.S.  District 
Judge,  E.D.  NY,  May  28 

Robert  D.  Morgan,  U.S.  District 
Judge,  CD.  IL,  May  28 

CORRECTION: 
ELEVATION 

J.  Waldo  Ackerman,  Chief  Judge, 
CD.  IL,  May  27 
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CHIEF  JUDGE  URBOM  ELECTED 
TO  BOARD  OF  F.J.C. 


1  O.K 


Chief  Judge  Warren  K.  Urbom 
of  the  District  of  Nebraska  has 
been  elected  to  the  Board  of  the 
Federal  Judicial  Center  for  a  four- 
year  term.  He  replaces  Judge 
Aubrey  E.  Robinson,  whose  term 
expired  and  who  was  not  eligible 
for  reelection. 

Judge  Urbom,  who  was  born  in 
Atlanta,  Nebraska,  on  December 
17,  1925,  received  an  A.B.  from 
Nebraska  Wesleyan  University 
and  a  J.D.  from  The  University  of 
Michigan  Law  School.  He  is  mar- 
ried and  the  father  of  four  chil- 
dren. 

He  was  appointed  to  the  federal 
bench  in  1970,  and  he  became 
Chief  Judge  in  1972.  Judge 
Urbom  is  currently  serving  on  the 
Judicial  Conference  Subcommit- 
tee on  Federal  Jurisdiction.        lUl 


nie 


Chief  Judge  Warren  K.  Urbom 


AUSTRALIAN  INSTITUTE  OF  JUDICIAL 
ADMINISTRATION   FORMED 


A  new  Institute  of  Judicial 
Administration  has  been  formed 
in  Australia.  Australia  now  joins 
the  small  group  of  nations  (which 
includes  the  U.S.,  Great  Britain, 
and  Canada)  in  having  a  private, 
independent  institution  for  the 
promotion  of  improvements  in  the 
administration  of  justice.  The 
institute  is  to  be  governed  by  a 
council  with  representatives  from 
each  state  and  the  Australian 
Capital  Territory  and  also  from  a 
broad  range  of  specialties  in  the 
legal  profession:  justices  from  fed- 
eral courts  and  state  courts;  prac- 
titioners, including  private  and 
government    lawyers;    and   aca- 


demic lawyers.  Membership,  by 
$25  subscription,  is  open  to  all 
members  of  the  profession  in 
Australia  and  Papua  New  Guinea. 
The  institute,  an  association  incor- 
porated with  limited  liability,  antici- 
pates raising  sufficient  funds  for 
operating  costs  through  its  sub- 
scriptions and  donations.  Foun- 
dation donations  and  other  gifts 
will  support  research  projects. 

Primary  among  the  institute's 
goals  is  the  introduction  of  effi- 
cient management  and  organiza- 
tional practices  into  Australian 
courts.  Empirical  research  will  be 

See  INSTITUTE,  p.  6 
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RULES  AMENDMENTS 
ANNOUNCED 

The  Supreme  Court  has  issued 
amendmentstothe  Federal  Rules 
of  Civil  Procedure  and  Criminal 
Procedureandto the  misgovern- 
ing proceedings  in  the  United 
States  district  courts  under 
Sections  2254  and  2255  of  Title 
28  of  the  United  States  Code. 
Most  of  the  amendments  are  tech- 
nical in  nature. 

One  exception,  however,  is  an 
amendment  to  Rule  20(b)  of  the 
Federal  Rules  of  Criminal  Proce- 
dure. That  rule  permits  a  defen- 
dant to  waive  trial  in  the  district  in 
which  the  complaint  against  him 
is  pending  and  transfer  the  cause 
for  a  plea  of  guilty  or  nolo  conten- 
dere and  for  sentencing  to  the  dis- 
trict in  which  he  was  arrested. 
The  amendment  to  this  rule  pro- 
vides that  a  defendant  who  is 
arrested  in  another  district  may, 
by  waiving  venue  as  well  as  trial, 
make  it  possible  for  charges  to  be 
filed  in  the  district  of  his  arrest. 
The  amendment  was  occasioned 
by  the  delay  caused  under  the  old 
rule  by  the  transmittal  of  defen- 
dant's statement  consenti  ng  to  the 
transfer  of  his  trial  to  the  district 
where  the  complaint  was  pend- 
ing, the  filing  of  an  information  or 
return  of  an  indictment  there,  and 
the  transmittal  of  papers  in  the 
case  from  that  district  to  the  dis- 
trict where  the  defendant  is  pres- 
ent. No  change  was  made  in  the 
requirement  that  any  transfer  oc- 
cur with  the  consent  of  both  Uni- 
ted States  Attorneys. 
The  other  amendments  to  the 

See  RULES,  p.  6 


JUSTICES  SELECT 
LAW  CLERKS 

Thirty-four  young  lawyers  have 
been  selected  to  be  1982-83  law 
clerks  by  the  nine  Justices  of 
the  Supreme  Court  and  one  re- 
tired Justice.  Although  congres- 
sional authorizations  permit  each 
active  Justice  to  hire  up  to  four 
clerks,  and  seven  Justices  have 
selected  that  many,  Justice  Rehn- 
quist  and  Justice  Stevens,  follow- 
ing their  usual  practices,  have 
chosen  three  and  two  law  clerks, 
respectively.  Retired  Justice  Stew- 
art, who  continues  to  serve  on  the 
U.S.  courts  of  appeals,  has  a  per- 
manent office  at  the  Court  and 
has  selected  one  clerk. 

Of  the  thirty-four  newly  chosen 
clerks,  nine  are  graduates  of  Har- 
vard Law,  and  four  are  from  Yale. 
Three  each  are  from  the  Univer- 
sity of  Michigan,  Stanford,  and 
the  University  of  Virginia,  two 
each  are  from  the  University  of 
Chicago,  Columbia,  and  George- 
town, and  one  each  is  a  law  grad- 
uate of  Duke,  Tulane,  and  the 
University  of  Missouri. 

Until  one  hundred  years  ago, 
Supreme  Court  Justices  did  not 
have  law  clerks.  Then,  in  1882, 
when  Horace  Gray  was  appointed 
to  the  high  court,  he  brought  with 
him  a  legal  assistant.  Gray  per- 
sonally paid  his  assistant's  salary. 
According  to   Barrett   McGurn, 
former   Supreme   Court   Public 
Information  Officer,  Justice  Gray 
was  continuing  in  Washington  a 
practice  he  had  begun  during  his 
tenure  as  Chief  Justice  of  the 
Supreme  Judicial  Court  of  Massa- 
chusetts, by  hiring  a  young  honor 
graduate   from    Harvard    Law 
School.  The  advantages  in  such 
an  arrangement  were  quickly  ob- 
served by  the  other  Justices,  who 
soon  followed  suit.  In  1  885  Attor- 
ney General  W.   H.  Garland  re- 
quested that  Congress  authorize 
assistants  for  the  justices,  and 
asked    for    annual    stipends    of 
$1600.    (Today   the   clerks   earn 
nearly  eighteen  times  that  sum.) 
Congress   acceded,   and    until 
1  947,  each  Justice  was  allowed  a 
single   assistant.    From    1947  to 


1970,  each  Justice  was  autho- 
rized two,  and  in  1970the  number 
grew  to  three.  Now,  the  justices 
may  hire  four,  if  they  wish. 

Early  on,  the  position  wascalled 
"stenographic  clerk"  by  Attorney 
General  Garland.  Later,  it  was 
variously  referred  to  as  secretary, 
law  assistant,  research  aide,  legal 
assistant,  and  briefing  attorney. 
Theterm"lawclerk"did  not  come 
into  use  until  1919,  when  Justice 
Holmes  began  using  it  to  refer  to 
his  own  assistant. 

For  an  interesting  short  history 
of  the  law  clerk  corps,  see 
McGurn's  article,  "Law  Clerks— 
A  Professional  Elite"  in  the  1980 
Yearbook  of  the  Supreme  Court 
Historical  Society.  lift 


FEDERAL  PRISONER 
PROFILE 

The  population  of  federal  pris- 
ons is  composed  largely  of  young 
(under  35),  white,  currently 
unmarried  males,  whose  first 
arrests  occurred  when  they  were 
between  fourteen  and  twenty 
years  old.  All  but  about  1  5  percent 
of  federal  prison  inmates  are 
recidivists,  and  56  percent  report 
five  or  more  arrests  prior  to  the 
one  that  resulted  in  their  current 
sentence.  These  are  among  sta- 
tistics released  May  1 , 1  982,  from 
quarterly  data  compiled  on  all 
Federal  Prison  System  inmates  as 
of  March  31,  1982,  which 
exclude  detentioners. 

At  the  end  of  the  year's  first 
quarter,  the  survey  revealed  the 
total  number  of  prisoners  at  the 
forty-three  institutions  operated 
by  the  Bureau  of  Prisons  as 
24,564,  a  number  which  omits 
over  2,100  Cuban  and  Haitian 
refugees  detained  in  federal  insti- 
tutions by  the  Immigration  and 
Naturalization  Service. 

The  profile  of  sentenced  federal 
inmates  shows  that  about  a  quar- 
ter of  them  are  serving  sentences 
for  drug  law  violations,  and 
another  one-fifth  had  been  con- 
victed of  robbery  and  crimes  asso- 
ciated with  robbery  of  institutions 
protected  by  federal  laws,  mainly 
banks. 


(The  most  recently  available 
Department  of  Justice  statistics 
on  state  prisoners,  compiled  from 
a  1979  inmate  census,  are  in 
sharp  contrast  to  the  new  figures 
for  federal  inmates  serving  time 
for  drug  offenses.  In  1  979,  only  7 
percent  of  inmates  were  in  prison 
for  drug  convictions,  down  from 
10percentin  1  974.  The  decline  in 
drug  offenders  was  attributed  to 
heightened  prosecutorial  atten- 
tion to  violent  crimes). 

Blacks,  who  compose  12  per- 
cent  of  the  general   population, 
rank    disproportionately    high    in 
the    federal    prison    population, 
composing   34.5   percent  of  pri- 
soners. This  figure,  however,  is 
significantly  lower  than  the  com- 
parable 48  percent  black  popula- 
tion in  state  prisons  shown  in  the 
1979    state    prison    census.    Of 
even    greater    significance   than 
racial  population  figures  are  dis- 
parities   in    ethnicity.    Hispanics, 
who  compose  about  5  percent  of 
the  general  population,  represent 
approximately  9.4  percent  of  the 
states'  prison  inmates,  but  17.9 
percent  of  the  federal  prisoners' 
population.   It  may  be  noted,  in 
this  connection,  that  only  6  per- 
cent of  federal  prisoners  are  serv- 
ing time  for  immigration  offenses. 
Federal  prisoners'  educational 
attainments  are,  on  the  average, 
higher  than  those  of  state  prison- 
ers. The  new  figures  on  federal 
inmates  show  that  almost  half  are 
high  school  dropouts,  only  50.5 
percent  having  completed  twelve 
years  of  schooling.   Comparable 
1  979  statistics  for  state  prisoners 
show    that    almost    60    percent 
were  dropouts.  Ml 
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TWO  RULES  ANNOUNCED 
BY  BUREAU  OF  PRISONS 

The  print  media  have  been  rife 
in  recent  months  with  reports  of 
prison  and  jail  suicides  and  sui- 
cide attempts.  Government-initi- 
ated and  private  studies  have 
underscored  the  need  to  identify 
would-be  suicides  and  provide 
services  to  protect  the  welfare  of 
individual  inmates.  Although  de- 
finitive statistics  on  federal  prison 
suicides  are  difficult  to  collect,  the 
Bureau  of  Prisons  considered  the 
advisability  of  developing  a  system- 
wide  method  for  the  prevention  of 
suicides   in  federal   correctional 
institutions.    Accordingly,    on 
July26B.O.P.  instituted  a  Suicide 
Prevention  Program  for  the  man- 
agement  of   potentially  suicidal 
inmates    under  federal   jurisdic- 
tion. The  Bureau's  final  rule  on 
the  program,  published  in  en  Fed- 
eral Register  27218  (June   23, 
1  982),  includes  provisions  for  the 
designation   of  a   full-time   staff 
member  as  program  coordinator 
for  the  institution's  suicide  pre- 
vention program,  for  training  of 
staff  for  early  recognition  of  poten- 
tially suicidal  inmates,  for  train- 
ing  in   crisis   intervention   tech- 
niques,   and   for   selection    and 
training  of  inmate  "companions" 
(who  will  receive  special  mone- 
tary compensation  for  their  time) 
to    monitor   potentially   suicidal 
inmates. The  regulationsalsocall 
for  special  attention  to  facilities 
housing  pretrial  inmates. 

On  the  same  day,  June  23, 
1982  (in  47  Federal  Register 
27219),  the  Bureau  of  Prisons 
published  its  final  rule  authoriz- 
ing the  use  of  force,  physical  re- 
straints, and  chemical  agents  on 
inmates  who  are  violent  or  who 
display  signs  of  imminent  vio- 
lence. This  rule,  also,  became 
effective  July  26. 

The  new  rule  substitutes  for  a 
Drevious  one  specifying  that  only 
:he  warden  could  approve  the  use 
>f  restraints,  and  allows  correc- 
ional  supervisors  in  charge  of  a 
>hift  to  decide  when  restraints 
should  be  applied.   That  official 


may  authorize  and  ordinarily  will 
supervise  the  application  of  re- 
straints on  an  inmate  who  seems 
to  be  dangerous,  because  the  in- 
mate (1)  assaults  any  person;  (2) 
destroys  government  property 
(such  as  a  commode  or  sink  in  a 
cell);  (3)  attempts  suicide;  (4)  in- 
flicts wounds  upon  self;  or  (5)  dis- 
plays signs  that  such  violence  is 
imminent.  To  a  commenter  to  the 
proposed  rule  who  points  out  that 
the  new  rule  does  not  describe  or 
define  the  type  of  physical   re- 
straints  nor   indicate  which   re- 
straints are  appropriate  for  differ- 
ent situations,  the  bureau  replies, 
"It  is  not  considered  feasible  to 
include  this  information   in  the 
rule."  The  rule  does  suggest  as 
appropriate,  however,  the  use  of 
handcuffs,  leg  irons,  and,  when  it 
is  necessary  to  restrain  an  inmate 
for   longer  than   eight   hours, 
leather  restraints,  which  may  be 
attached  to  a  bed. 

As  to  chemical  agents,  the 
warden  may  authorize  their  use 
only  when  an  inmate  is  armed 
and/or  barricaded,  or  cannot  be 
approached  without  danger  to  self 
or  others,  and  a  delay  in  bringing 
the  situation  under  control  would 
constitute  a  serious  hazard  to  the 
inmate,  to  others,  or  result  in  a 
major  disturbance  or  major  property 
damage.  m 
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BOARD  OF  CERTIFICATION 

SCHEDULES  INTERVIEWS 

IN  SAN  FRANCISCO 

The  Board  of  Certification  for 
Circuit  Executives  will  interview 
applicants  in  San  Francisco  Au- 
gust 16-17  at  the  U.S.  Court- 
house. Dates  for  the  fall  inter- 
views, to  be  held  in  Washington, 
D.C.,  will  be  announced  later. 

Certification  by  the  Board  is  a 
prerequisite  for  appointment  as 
circuit  executive  in  the  twelve 
federal  circuits,  and  as  district 
court  executive. 

For  application  procedures 
write:  Board  of  Certification,  Fed- 
eral Judicial  Center,  1520  H  St., 
N.W.,  Washington,  D.C.  20005.  lift 


The  publications  listed  below 
may  be  of  interest  to  those  in  the 
federal  court  system.  Only  those 
preceded  by  a  checkmark  are  avail- 
able through  the  Center.  Requests 
should  be  in  writing,  preferably 
accompanied  by  a  self-addressed, 
gummed  mailing  label  (franked  or 
unfranked),  and  addressed  to  Fed- 
eral Judicial  Center,  Information 
Service,  1520  H  Street,  N.W., 
Washington,  D.C.  20005. 
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Practice  and  Procedure,  Section 
of  Antitrust  Law.  Jury  Instructions 
in  Criminal  Antitrust  Cases  1976- 
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district  court  judges.) 
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U.S.  AS  PLAINTIFF  CASES  INFLATE  CIVIL  WORKLOAD 

Federal  courts  12 -month  statistics  released 


t 
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Appeals  docketed   and  termi- 
nated in  U.S.  courts  of  appeals  in 
the  year  ending  March  31,  1982.. 
continued  to  spiral  upward,  with 
appeals   numbering    27,555,   an 
increase  of  1 0.8  percent  over  the 
24,879  filed  in  1981,  and  termi- 
nations up  1 3.7  percent  or  27,1  20 
as  compared  to  23,854  in  1981. 
Nevertheless,  the  percentage  of 
pending  appeals  also  rose,  by  2 
percent,  and  totaled  22,088  atthe 
end  of  March  as  compared  with 
21 ,653  pending  one  year  earlier. 
Still,  five  of  the  circuits  reduced 
their  pending  caseloads,  notwith- 
standing the  overall  increase  in 
pending  caseload:  the  D.  C.  Cir- 
cuit (down   16.4  percent);  the 
Ninth  Circuit  (down  8.8  percent); 
the  Fifth  Circuit  (down  8.1   per- 
cent); the  Second    Circuit  (down 
3.4  percent);  and  the  Eighth  Circuit 
(down  1.3  percent. )The  Third  Cir- 
cuit experienced  the  largest  in- 
crease in  pending  caseload,  up  33 

percent. 

These  latest  summaries  of  fed- 
eral judicial  workloads,  together 
with  detailed  breakdowns  by  cir- 
cuit, district,  and  other  federal 
court  activities,  are  contained  in 
the  Federal  Judicial  Workload 
Statistics  For  the  Twelve  Month 
Period  Ended  March  31,  1982, 
released  in  July  by  the  A. O.'s  Sta- 
tistical Analysis  and  Reports  Di- 
vision. Part  of  the  increased  case 
activity,  the  A.O.  reports,  is  due  to 
the  1979  change  in  the  Federal 
Rules  of  Appellate  Procedure  re- 
quiring courts  of  appeals  to  docket 
an  appeal  upon  receipt  of  notice 
of  the  appeal  from  a  lower  court. 
To  provide  for  inclusion  of  certain 
types  of  cases  not  reported  by 
courts  of  appeals  in  prior  years, 
reporting  criteria  were  modified 
on  July  1,  1980. 

All  circuits  but  one,  the  District 
of  Columbia,  experienced  sizable 
increases  in  filings  during  the 
reporting  year,  with  seven  circuits 
reporting  increases  higher  than 
10  percent.  The  Fourth  and  First 
Circuits  saw   increases   of   22.2 


and  20.4  percent,  respectively. 
Appeals  in  the  D.C.  Circuit,  on  the 
other  hand,  declined  by  1 1 .4  per- 
cent, due  mainly  to  a  38.8  percent 
drop  in  new  administrative  agency 
filings. 

Civil  cases  filed  in  the  U.S.  dis- 
trict courts  also  rose  to  a  record 
high,  by  1  2.2  percent  over  1 981 , 
or  1  97,91  2  cases  compared  to  the 
previous  twelve  months'  1  76,401 
cases.  Eighty  districts  registered 
increased  filings,  the  most  signif- 
icant rises  occurring  in  Minne- 
sota (up  98.2  percent),  the  Middle 
District  of  North  Carolina  (up  69.5 
percent),  the  Western  District  of 
Arkansas  (up  66.5  percent),  and 
the  Northern  District  of  Oklahoma 
(up  61 .2  percent).  These  upswings 
result  largely,  according  to  the 
A.O.,  from  the  increased  number 
of  actions  in  these  districts  for 
recovery   of    overpayments    and 
enforcement  of  judgments,  espe- 
cially recovery  of  overpayments  of 
veterans'  benefits.  Over  all  the 
circuits,  thefederal  government's 
efforts  to  recover  defaulted  stu- 
dent loans  and  benefit  overpay- 
ments resulted  in  an  increase  of 
67.6  percent  in  such  cases,  the 
largest  increase  in  a  case  cate- 
gory. Other  significant  increases 
occurred  in  these  categories:  em- 
ployment civil  rights(up28.7per- 
cent),  prisoner  civil  rights(up  13.8 
percent),  and  labor  litigation  (up 
11.6  percent).  Categories  show- 
ing the  largest  declines  were:  land 
condemnation   (down   59.4   per- 
cent) and  fraud,  including  truth- 
in-lending  cases  (down  21 .7  per- 
cent). 

Over  two-thirds  of  the  districts, 
or  sixty-eight,  witnessed  in- 
creased termination  activity,  with 
Minnesota  having  the  largest 
increase  in  dispositions,  or  63.2 
percent.  Massachusetts,  at  the 
otherendof  the  scale, declined  in 
numbers  of  terminated  cases  by 
42.5  percent. 

In  accordance  with  a  March 
1981  resolution  of  the  Judicial 
Conference,  many  districts  have 


been  successful  at  reducing  the 
number  of  cases  pending  three 
years  or  more.  Thirty-five  districts 
reduced  their  three-year-old  case- 
load over  the  five-month  period 
ending  March  31,1  982,  with  the 
largest  reductions  experienced  in 
the  Southern  District  of  West  Vir- 
ginia (down  52.9  percent),  South 
Dakota  (down  48.5  percent),  and 
Massachusetts  (down  48.4  per- 
cent). 

Criminal  case  filings  rose  dur- 
ing the  twelve-month  period,  by 
5.3  percent  over  the  previous  com- 
parable period,  but  at  a  slightly 
slower  rate  than  during  calendar 
year  1  981  (5.7  percent).  The  num- 
ber of  terminations  were  exceed- 
ed by  the  number  of  cases  filed, 
resulting  in  a  10.7  percent  in- 
crease in  pending  cases,  or 
16,885  cases  pending  as  com- 
pared to  1  5,248  cases  pending  on 
March  31,  1981. 

Increases  occurred  in  ten  of  the 
fifteen  offense  categories,  the 
largest  in  embezzlement  filings 
(up  14.4  percent),  and  auto  theft 
(up  12.3  percent).  Substantial  in- 
creases also  occurred  in  prosecu- 
tions under  the  Drug  Abuse  Pre- 
vention and  Control  Act,  11.6 
percent  higher  than  the  preced- 
ing year,  including  a  45.3  percent 
increase  in  prosecutionsfor  mari- 
juana violations.  Prosecutions  for 
weapons  and  firearms  violations 
also  rose  significantly,  by  34.8 
percent  over  the  comparable  per- 
iod one  year  earlier. 

U.S.  bankruptcy  courts  received 
523,750  bankruptcy  estates  in  the 
twelve-month-period  ending 
March  31 ,  up  3.3  percent  over  the 
comparable  period  the  preceding 
year.  Although  bankruptcy  estate 
terminations  increased  by  40.5 
percent,  the  number  of  pending 
bankruptcy  estates  rose  20.9  per- 
cent, reaching  697,460  estates. 
The  largest  increases  were  expe- 
rienced in  Puerto  Rico  (up  76.9 
percent),  the  Western  District  of 
Pennsylvania  (up  49.5  percent), 
the  Virgin  Islands  (up  42.1  per- 
cent), South  Carolina  (up  40.6 
percent),  and  the  Eastern  District 
of  Texas  (up  37.9  percent).         iM 


PAROLE  COMMISSION 

PROPOSES  AMENDMENTS 

TO  SEVERITY  SCALE 

The  U.S.  Parole  Commission 
has  proposed  changes  in  its  of- 
fense severity  scale  [see  47  Fed- 
eral Register  27567 '-27572  (June 
25,  1  982)].  This  scale  is  a  part  of 
the  commission's  paroling  policy 
guidelines,  which  were  estab- 
lished pursuant  to  congressional 
mandate  and  are  used  by  the 
commission  to  help  establish  an 
appropriate  release  date  for  fed- 
eral prisoners. 

The  guidelines  consist  of  two 
dimensions.  The  first  dimension, 
the  offense  severity  scale,  is  a  list- 
ing of  offense  behavior  examples 
and  provides  a  means  by  which 
the  commission  rates  the  serious- 
ness of  a  prisoner's  offense.  Pro- 
posed changes  in  this  scale,  there- 
fore, can  affect  the  time  that 
certain  federal  offenders  can  be 
expected  to  serve  in  prison. 

The  second  dimension,  unaf- 
fected by  the  current  proposal,  is 
an  actuarial  table  that  aids  the 
commission  in  assessing  the 
degree  to  which  the  applicant's 
aackground  indicates  likely  suc- 
cess or  failure  on  parole. 

The  majority  of  the  proposed 
amendments  merely  clarify  pres- 
ent commission  policy  and  im- 
Drove  the  organization  of  the 
Dffense  behavior  examples.  In 
addition,  the  proposal  would  add 
a  number  of  new  examples  to  the 
scale  (e.g.,  assault,  civil  rights, 
and  antitrust  offenses,  and  aiding 
md  abetting  behavior). 

Some  proposed  amendments, 
lowever,  constitute  substantive 
:hanges  in  the  current  offense 
severity  scale.  These  include:  (1) 
he  addition  of  a  higher  rated 
:lassification  for  extremely  large- 
icale  marijuana  offenses;  (2)  an 
ncrease  in  the  rating  for  most 
orcible  sex  offenses;  (3)  an  in- 
xease  in  the  severity  rating  for 
he  sale  or  possession  of  machine 
luns  or  sawed-off  shotguns;  (4) 
in  increase  in  the  rating  of  crimi- 
ial  entry  offenses  involving  an 
rmory;  (5)  a  provision  for  an  in- 
reased  severity  level  for  those 


instances  in  which  offenders 
prompt  the  legitimate  firing  of 
weapons  by  law  enforcement 
officials;  and  (6)  a  provision  that 
offenses  which  are  unconsum- 
mated  conspiracies  should  be 
rated,  in  most  circumstances,  as 
if  the  conspiracy  had  been  con- 
summated. 

The  commission  has  requested 
comments  on  this  proposal.  Any 
comments  on  the  amendments  or 
any  other  aspect  of  the  commis- 
sion guidelines  should  be  sent  by 
October  10,  1982,  to:  U.S.  Parole 
Commission,  5550  Friendship 
Boulevard,  Chevy  Chase,  MD 
20815. |B 

CONSTITUTION-WRITING 
SEMINAR  TO  BE  HELD 

As  part  of  the  American  Enter- 
prise Institute's  ten-year  com- 
memoration of  the  U.S.  Constitu- 
tion's bicentennial  anniversary,  a 
seminar  on  constitution-writing 
will  be  held  in  Washington  in  late 
spring  1 983.  Eminent  internation- 
al figures  who  have  been  instru- 
mental in  the  construction  of  their 
own  constitutions  have  been  desig- 
nated to  present  essays  on  their 
experiences  at  a  four-  to  five-day 
seminar,  which  is  scheduled  also 
to  involve  about  thirty-five  addi- 
tional invited  participants.  Chief 
Justice  Warren  E.  Burger  has 
agreed  to  be  honorary  chairman 
of  the  proceedings.  Precise  dates 
and  locations  of  the  event  are  yet 
to  be  announced. 

Theaim  of  the  A.E.I,  in  sponsor- 
ing the  seminar  is  to  explore  ways 
in  which  governments  are  formed 
in  non-totalitarian  societies.  It  is 
the  institute's  hope  that  partici- 
pants will  go  beyond  the  merely 
legal  framework  of  their  constitu- 
tions and  describe  those  aspects 
of  their  political  lives  that  are 
shaped  and  energized  by  these 
documents.  Areas  likely  to  be  dis- 
cussed will  include  separation  of 
powers,  the  role  of  religion,  fed- 
eral-national relationships,  and 
the  place  of  armed  forces  in  the 
government. 

Those  who  have  tentatively 


agreed  to  deliver  essays  to  the 
invited  assemblage  are  Chief 
F.R.A.  Williams  of  Nigeria,  Pro- 
fessor Jovan  Djordjevic  of  Yugo- 
slavia, Michel  Debre  of  France, 
Gamal  el-Oteifi  of  Egypt,  Justice 
Francisco  Rubio  Llorente  of  Spain, 
and  Constantine  Tsatsos  of  Greece. 
Following  the  Washington  pro- 
ceedings, the  essays  of  these  par- 
ticipants and  of  invited  respond- 
ents will  be  published  in  book 
form  as  one  of  the  A.E.I.'s  bicen- 
tennial series  of  essays.  lift 

LITTLE   CHANGE    IN    CRIME 
RATES  FROM  1 980  TO  1 981 

The  overall  crime  rate  in  the 
U.S.  in  1981  did  not  change  sig- 
nificantly from  that  of  1  980,  pre- 
liminary data  from  the  FBI's  an- 
nual report  on  crime  trends  show. 
As  a  broad  category,  violent 
crimes  increased  only  1  percent, 
reflecting  a  5  percent  increase  in 
robbery,  but  decreases  of  3  per- 
cent in  murder,  1  percent  for  rape, 
and  3  percent  for  aggravated 
assault. 

These  1981  and  more  recent 
figures  contrast  dramatically  with 
rising  crime  rates  of  previous 
years.  For  example,  comparable 
figures  for  1980,  which  was  the 
peak  crime  year  in  U.S.  history, 
showed  a  10percent  overall  crime 
rise  over  1979  rates. 

(New  data  for  1 982  are  indica- 
tors of  a  recession  in  the  crime 
rate,  adds  Paul  Zolbe,  Chief  of  the 
FBI's  Uniform  Crime  Reports  Sec- 
tion, with  many  major  cities  report- 
ing an  overall  decline  in  crime 
during  the  first  quarter  of  1  982.) 

Crimes  against  property  during 
1981  also  showed  no  change  over 

1980  figures.  Property  crimes  in 
1  980,  on  the  other  hand,  were  9 
percent  more  numerous  than 
the  total  in  this  category  in  1  979. 

The    early-released    data    on 

1981  crimes  are  taken  from  the 
FBI's  final  statistical  wrap-up  of 
1981  crime,  Crime  in  the  United 
States— 1981 ,  which  will  be  pub- 
lished on  August  26.  The  docu- 
ment will  be  for  sale  through  the 
Superintendent  of  Documents, 
GPO.  nr, 
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STOORZA  NAMED  AN 
ASSISTANT  DIRECTOR  OF  A.O. 

Edwin  L  (Larry)  Stoorza,  Jr.,  42, 
has  been  named  Assistant  Direc- 
tor of  the  A.O.  for  Management 
Systems  and  Services.  In  his  new 
position,  he  is  director  of  the  activ- 
ities of  the  Statistical  Analysis 
and  Reports  Division,  the  Admin- 
istrative Services  Division,  and 
the  Systems  Services  Division. 
Prior  to  this  appointment,  Mr. 
Stoorza  was  Chief  of  the  Systems 
Services  Division  at  the  A.O. 

A  native  of  Fort  Worth,  Texas, 
Mr.  Stoorza  was  graduated  from 
the  University  of  Oklahoma  with  a 
B.S.  in  mathematics.  After  four 
years  in  the  U.S.  Navy,  he  em- 
barked on  a  career  in  computer 
programming  and  systems  analy- 
sis. Since  1  976,  first  with  the  FJC 

and  later  with  the  A.O.,  he  has 
been  performing  numerous  plan- 
ning and  management  functions 
in  court  automation  activities  of 
the  two  agencies. 

Mr.  Stoorza  replaces  John  E. 
Allen,  who  resigned  to  enter  the 
private  sector.  ^ 


Edwin  L.  Stoorza,  Jr. 


RULES,  from  p.  1 
Criminal   Rules  are  primarily  to 
update  the  rules  in  light  of  the 
1 979  amendments  to  the  Federal 
Magistrates  Act,  correct  some  in- 
accuracies and  simplify  some  pro- 
cedures. The  amendments  to  the 
rules  governing  Section  2254  and 
Section  2255  proceedings  elimi- 
nate the  requirement  that  peti- 
tions be  "sworn  to"  and  provide 
that  the  signing  of  the  petition  is 
"under  penalty  of  perjury." 

An  amendment  to  Rule  4  of  the 
Federal  Rules  of  Civil  Procedure 
was  also  announced  by  the  Su- 
preme Court.  That  amendment, 
recommended  bythe  Judicial  Con- 
ference at  its  March  1982  meet- 
ing (see  The  Third  Branch,  April 
1982,  p.  3),  has  been  held  up  by 
Congress.  A  bill  delaying  it  was 
signed  by  the  president  on  August 
3.  Hearings  on  the  amendment 
are  scheduled  before  a  subcom- 
mittee of  the  House  Judiciary  Com- 
mittee in  early  September.         life 


INSTITUTE,  from  p.  1 
conducted  by  research  teams  who 
will  be  advised  and  guided  by 
eminent  members  of  the  legal 
profession.  In  addition,  the  insti- 
tute will  serve  as  a  storehouse  of 
information  on  judicial  adminis- 
tration, and  will  make  such  data 
and  ideas  available  to  all  inter- 
ested parties.  A  reference  library 
is  also  planned,  as  well  as  publi- 
cation of  works  and  research  con- 
clusions on  aspects  of  judicial 
administration. 

On  August  14  a  seminar  inau- 
gurating the  institute  and  its  first 
research  project  was  held  at  Syd- 
ney University.  An  intensive  in- 
vestigation has  been  set  in  motion 
to  identify,  through  empirical  re- 
search and  the  acquisition  of  sta- 
tistics, the  nature  and  dimensions 
of  problems  causing  court  delays 
and  inefficiency.  When  these  bar- 
riers have  been  identified,  the 
institute  will  commence  further 
projects  to  determine  methods  of 
surmounting  them. 

Mr.  Justice  Russell  Fox,  a  mem- 
ber of  the  Federal  Court  of  Austra- 
lia, and  the  AIJA's  Chairman,  has 
visited  the  Federal  Judiciary  Cen- 
ter in  past  years,  and  Dr.  Ross 
Cranston,  the  first  research  proj- 
ect director  of  the  AIJA,  visited 
the  Center  and  the  Administrative 
Office  early  this  summer  for  assis- 
tance in  preparing  the  institute's 
first  research  project.  lift 


POSITIONS  OPEN 

CHIEF  DEPUTY  CLERK,  U.S. 
COURTOF  APPEALS,  ELEVENTH  CIR- 
CUIT, ATLANTA,  GEORGIA.  Duties 
include  general  office  management, 
such  as  supervising  caseflow,  records 
maintenance,  personnel,  financial  activi- 
ties, management  of  information  sys- 
tems, rules;  and  role  in  setting  policy, 
planning,  and  quality  control.  Salary 
from  $33,586  to  $46,685  Requires  a 
minimum  of  six  years  of  administrative 
experience,  with  at  least  three  years  in 
highly  responsible  management  posi- 
tion. Closing  date  for  applications  is 
September  3,  1982.  Send  application 
and  resume  to:  Norman  E.  Zoller,  Clerk; 
U.S.  Court  of  Appeals,  Eleventh  Circuit; 
56  Forsyth  St.,  N.W.;  Atlanta,  GA  30303. 

MANAGER,  SANTA  ANADIVISION- 
AL  OFFICE,  BANKRUPTCY  COURT 
OF  CENTRALDISTRICTOF  CALIFOR- 
NIA. This  court  official  is  responsible 
for  managing  a  geographically  separate 
divisional  Bankruptcy  Court  clerk's  of- 
fice (19  clerical  staff),  largely  indepen- 
dent of  the  office  headquarters  in  Los 
Angeles.  Salary  to  $39,689  (JSP-14), 
depending  on  qualifications.  Requires 
six  years  of  administrative,  supervisory, 
managerial,  or  professional  experience, 
including  three  years  of  supervisory 
experience  in  a  court  environment.  Bank- 
ruptcy experience  preferred.  Closing 
date  for  applications  is  September  8, 
1982.  Application  forms  may  be  ob- 
tained from  the  Clerks  Office,  U.S. 
Bankruptcy  Court,  906  U.S.  Courthouse, 
31  2  North  Spring  St.,  Los  Angeles,  CA 
90012,  or  by  telephoning  (FTS)  798- 
31  26  or  (21 3)  688-31 26. 

CHIEF  PROBATION  OFFICER,  U.S. 
COURTOF  APPEALS,  EASTERN  DIS- 
TRICT OF  WISCONSIN.  This  official  is 

responsible  for  the  probation  and  parole 
programs  in  the  district.  The  position 
will  be  at  the  JSP-13,  -14,  or  -15  level, 
depending  upon  qualifications  and  experi- 
ence. Salary  range  $33,586  to  $57,500. 
Closing  date  for  applications  is  August 
31,  1982;  starting  date  is  January  3, 
1983.  Applicants withinthe federal  proba- 
tion system  should  send  a  resume  to: 
Sofron  Nedilsky,  Clerk;  U.S.  District 
Court,  Eastern  District  of  Wisconsin; 
362  Federal  Building;  Milwaukee,  Wl 
53202.  Applicants  outside  the  federal 
system  should  submit  an  SF-1  71  and  a 
resume  to:  Chief  Judge  John  W.  Rey- 
nolds at  the  above  address.  For  further 
information  writeor  call  Mr.  Nedilsky  at 
(414) 291-3372  or  (FTS) 362-3372. 

EQUAL  OPPORTUNITY  EMPLOYERS 


No  man  is  justified  in  doing  evil 
on  the  ground  of  expediency. 

Theodore  Roosevelt. 
The  Strenuous  Life:  Essays  and 
Addresses  (1902). 


sss 
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In  1981,  the  U.S.  Bankruptcy 
Court  for  the  District  of  Utah,  in 
cooperation  with  the  continuing 
legal  education  division  of  the 
Utah  State  Bar,  presented  its  first 
pair  of  dual  seminars — one  for 
lawyers  and  one  for  legal  assis- 
tants and  legal  secretaries — on 
the  current  state  of  bankruptcy 
procedures  and  law  in  Utah.  The 
programs  were  so  well  received 
that  the  court  and  the  bar  again 
presented  dual  seminars  on  May 
7,  1982. 

At  the  latest  session,  over  180 
lawyers  and  about  100  legal 
assistants  met  separately  to  dis- 
cuss bankruptcy  law  with  court 
officers,  employees,  and  trustees 
of  the  court.  Seminar  sponsors 
now  plan  to  hold  these  programs 
annually. 


The  Judges  of  the  U.S.  District 
Court  for  the  Northern  District  of 
Georgia  have  created  a  "Bar 
Council,"  consisting  of  eleven 
lawyers  who  are  engaged  in  the 
active  (and  substantial)  practice 
of  law  in  the  U.S.  District  Court  for 
the  Northern  District  of  Georgia. 
The  council  will  serve  as  liaison 
between  the  area  bar  and  the  dis- 
trict court. 

The  council  plans  to  meet  at 
least  once  a  year  with  the  district 


POSITION  OPEN 

CLERK.  U.S.  DISTRICTCOURT,  SOUTH- 
ERN  DISTRICTOF  FLORIDA,  MIAMI. 

FLORIDA.  Theclerk  manages  the  adminis- 
trative activities  and  statutory  duties  of 
the  clerk's  office.  Salary  to  $54,755, 
depending  on  qualifications.  Requires  a 
minimum  of  ten  years  of  administrative 
experience  in  public  service  or  busi- 
ness, with  at  least  three  years  in  highly 
responsible  management  position.  Pro- 
fessional and  educational  achievements 
may  substitute  for  some  experience 
requirements.  For  further  information 
on  qualifications,  write  to  the  court, 
address  below.  Closing  date  for  applica- 
tions is  September  1 7, 1 982.  Mail  applica- 
tion and  resume  to:  Mrs.  Dyana  Ortiz- 
Castro,  District  Court  Executive,  P.O. 
Box  10590,  Miami,  FL  33101. 

EQUAL  OPPORTUNITY  EMPLOYER 


judges  to  discuss  the  district's 
administration  of  justice  and  to 
provide  a  dialogue  between  the 
bench  and  bar. 

Each  council  member  will  serve 
three  years  and  no  member  can 
be  selected  for  more  than  one  full 
term. 

The  organizational  meeting  of 
the  council  has  been  scheduled  for 
mid-August.  Any  attorneys  hav- 
ing comments  or  suggestions  con- 
cerning the  council  or  its  func- 
tions may  send  them  to  Robert  D. 
Feagin,  3900  First  Atlanta  Tower, 
Atlanta,  Georgia  30383,  tele- 
phone number  (404)  658-91  50. 


C»^  A  new  edition  of  the  Dictionary 
of  Criminal  Justice  Data  Termi- 
nology has  been  published  by  the 
Bureau  of  Justice  Statistics  of  the 
Department  of  Justice.  The  dic- 
tionary is  designed  to  establish 
standardized  definitions  of  about 
700  criminal  justice  terms  for 
purposes  of  federal  statistical 
reporting.  It  is  intended  as  a  basic 
reference  work  for  all  concerned 
with  criminal  justice  statistics, 
including  data  users. 

Single  copies  of  the  dictionary, 
identified  as  NCJ-76939,  are 
available  from  the  National  Crimi- 
nal Justice  Reference  Service, 
P.O.  Box  6000,  Rockville,  MD 
20850;  multiple  copies  are  for 
sale  by  the  Superintendent  of 
Documents,  GPO. 


The  Center  is  now  making 
available  edited  videocassettes  of 
the  Social  Security  Seminar 
developed  by  the  Eastern  District 
of  New  York  for  volunteer  attor- 
neys to  pro  se  litigants.  The 
seminar,  conducted  April  6,  was 
the  first  of  a  projected  series  of 
training  seminars  for  panels  of 
pro  bono  lawyers  organized  under 
the  guidance  of  Chief  Judge  Jack 
B.  Weinstein.  The  four-tape,  1  74- 


minute  program  is  accompanied 
by  a  volume  of  printed  material 
and  may  be  requested  through: 
John  Hawkins,  Media  Services 
Unit,  Dolley  Madison  House, 
1520  H  Street,  N.W.,  Washing- 
ton, DC  20005.  (Court  personnel 
may  use  FTS  633-6416.) 


In  fiscal  year  1  981,  the  author- 
ized staffing  of  the  U.S.  Marshals 
Service  resulted  in  a  ratio  of  1.9 
marshals  per  federal  judge.  In 
1982,  the  authorized  assign- 
ments fell  to  1.1  marshals  per 
federal  judge.  According  to  a 
USMS  spokesman,  the  ratio  in 
1983  may  dwindle  to  as  low  as 
0.9  marshal  for  each  judge. 


Until  1979  yearly  average 
increases  in  jury  awards  in  per- 
sonal injury  cases  usually  lagged 
behind  annual  increases  in  the 
Consumer  Price  Index.  In  1979, 
however,  jury  awards  for  all 
courts,  nationwide,  outstripped 
that  year's  1 1 .5  percent  increase 
in  the  C.P.I.,  when  an  average 
award  size  rose  17.71  percent 
over  the  average  for  1978.  That 
indicator  presaged  a  trend,  claims 
the  company  that  maintains 
these  statistics,  Jury  Verdict 
Research,  Inc.,  of  Solon,  Ohio.  In 
1980,  when  the  C.P.I,  rose  13.5 
percent,  jury  awards  leaped 
ahead  of  the  previous  year's  aver- 
age, being  24.54  percent  larger 
than  those  meted  out  in  1979. 
Data  for  1981,  when  the  C.P.I, 
rose  10.6  percent,  are  not  all 
complete  but  the  company  has 
projected  an  increase  of  33.57 
percent  over  1  980's  awards. 

Jury  Verdict  Research  collects 
nationwide  verdict  data,  and 
based  these  statistics  on  collec- 
tions of  four  types  of  cases- 
cervical  strain  (whiplash),  knee 
injury,  vertebral  fractures,  and 
wrongful  death  of  adult  males— 
because  these  categories  are 
considered  indicative  of  jury 
awards  for  other  personal 
injuries.  ilfi 
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NOMINATIONS 

Richard  A.  Gadbois,  Jr.,  U.S.  Dis- 
trict Judge,  CD.  CA,  June 
29 

Patrick  E.  Higginbotham,  U.S.  Cir- 
cuit Judge,  CA-5,  July  1 

E.  Grady  Jolly,  U.S.  Circuit  Judge, 
CA-5,  July  1 

Antonin  Scalia,  U.S.  Circuit  Judge, 
CA-DC,  July  15 

J.  Lawrence  Irving,  U.S.  District 
Judge,  S.D.  CA,  July  15 

William  M.  Acker,  Jr.,  U.S.  Dis- 
trict Judge,  N.D.  AL,  July 
22 

Harry  W.  Wellford,   U.S.   Circuit 

Judge,  CA-6,  July  27 
Michael  M.   Mihm,  U.S.  District 

Judge,  CD.  IL,  July  27 
Bruce   M.   Selya,   U.S.   District 
Judge,  D.  Rl,  July  27 

CONFIRMATIONS 

J.  Lawrence  Irving,  U.S.  District 
Judge,   S.D.   CA,  July  28 

John  P.  Moore,  U.S.  District  Judge, 
D.  CO,  June  24 

Thomas  P.  Jackson,  U.S.  District 
Judge,  D.  DC,  June  24 

Henry  A.  Mentz,  Jr.,  U.S.  District 
Judge,  E.D.  LA,  June  24 

Jaime  Pieras,  Jr.,  U.S.  District 
Judge,  D.  PR,  July  13 

PatrickE.  Higginbotham,  U.S.  Cir- 
cuit Judge,  CA-5,  July  27 


E.  Grady  Jolly,  U.S.  Circuit  Judge, 
CA-5,  July  27 

Richard  A.  Gadbois,  Jr.,  U.S.  Dis- 
trict Judge,  CD.  CA,  July 
27 

APPOINTMENTS 

Maurice    M.    Paul,    U.S.    District 

Judge,  N.D.  FL,  June  24 
A.  J.   McNamara,   U.S.   District 

Judge,  E.D.  LA,  June  25 
George   C.    Pratt,    U.S.    Circuit 

Judge,  CA-2,  June  29 
Henry  A.  Mentz,  Jr.,  U.S.  District 

Judge,  E.D.  LA,  June  30 
John    P.    Moore,    U.S.    District 

Judge,  D.  CO,  July  2 
Thomas  P.  Jackson,  U.S.  District 

Judge,  D.  DC,  July  8 
John   W.    Potter,    U.S.    District 

Judge,  N.D.  OH,  July  9 

ELEVATIONS 

S.  Hugh  Dillin,  Chief  Judge,  S.D. 

IN,  July  1 
Francis  J.  Boyle,  Chief  Judge,  D. 

Rl,  July  6 
Hiram  H.Ward,  Chief  Judge,  M.D. 

NC,  July  12 


SENIOR  STATUS 

Bailey  Brown,  U.S.  Circuit  Judge, 

CA-6,  June  16 
Joseph  S.  Lord,  III,  U.S.  District 

Judge,  E.D.  PA,  July  1 
Edwin  L.  Mechem,  U.S.  District 

Judge,  D.  NM,  July  2 
Raymond  J.  Pettine,  U.S.  District 

Judge,  D.  Rl,  July  6 


Reynaldo  G.  Garza,  U.S.  Circuit 
Judge,  CA-5,  July  7 

Eugene  A.  Gordon,  U.S.  District 
Judge,  M.D.  NC,  July  12 

DEATH 

Orma  R.  Smith,  U.S.  District 
Judge,  N.D.  MS,  July  5 

Aug.  16-19  Juror  Utilization  and 

Management  Workshop 
Aug.  1  7-20  Advanced  Video  Pro- 
duction Workshop 

Aug.  19-20  Judicial  Conference 
Committee  on  Rules  of 
Practice  and  Procedure 

Aug.  23-25  Case  Calendaring 
Control  and  Management 
Workshop 

Aug.  25-27  Workshop  for  Newly 
AppointedTraining  Coordi- 
nators 

Aug.  26-28  Judicial  Conference 
Committee  on  the  Budget 

Aug.  30  -  Sept.  2  Workshop  for 
Clerks  of  Bankruptcy  Courts 

Sept.  7-10  Third  Circuit  Judicial 
Conference 

Sept.  9-12  Second  Circuit  Judi- 
cial Conference 

Sept.  13-15  Seminar  for  Magis- 
trates 

Sept.  20-22  Case  Calendaring 
Control  and  Management 
Workshop 
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SEPTEMBER  1982 


JUSTICES  PROPOSE  VARYING  SOLUTIONS 
TO  SUPREME  COURT  OVERLOAD 


Five  members  of  the  United 
States  Supreme  Court,  speaking 
to  five  separate  audiences  during 
August  and  September,  urged 
varying  solutions  to  the  problems 
of  Supreme  Court  overload. 

Particularly  striking  were  the 
differing  views  of  Justices  John 
Paul  Stevens,  Byron  R.  White, 
and  William  J.  Brennan  on  how  to 
decide  what  the  Court  should 
decide.  In  fact,  Justice  Stevens 
proposed  creation  of  a  national 


to  which  two  of  the  others  had 
referred  briefly:  the  Supreme 
Court's  increasing  use  of  sum- 
mary dispositions. 

The  volume  of  cases  the 
Supreme  Court  decides  on  the 
merits  was  a  recurring  theme. 
"The  mounting  tide  of  litigation," 
Justice  Stevens  said,  "is  threat- 
ening to  engulf  our  Court."  Jus- 
tice Brennan  observed  that  it 
"taxes  [human]  endurance  to  its 
limits"  to  give  full  plenary  review 


court  of  appeals  that  would  be    to  150  of  the  complex  cases  on 
granted    more    power    than    the    today's  docket. 


Freund  Study  Group  would  have 
granted  to  the  court  it  proposed 
ten  years  ago. 

Justice  Stevens  discussed  the 
Court's  certiorari  review  function 
in  an  August  address  to  the 
American  Judicature  Society  in 
San  Francisco.  Three  days  later 
Justice  White,  in  a  talk  to  the 
American  Bar  Association's  Anti- 
trust Section,  characterized  Jus- 
tice Stevens's  proposal  as 
"plastic  surgery"  and  presented  a 
range  of  structural  and  procedur- 
al alternatives.  Justice  Lewis 
Powell,  speaking  to  the  Judicial 
Administration  Division,  empha- 
sized the  needtodeal  with  Ameri- 
cans' overreliance  on  state  and 
federal  courts. 

Justice  Brennan,  in  remarks  to 
the  Third  Circuit  Judicial  Confer- 
ence, responded  that  Justice  Ste- 
vens's proposal  "would  destroy 
the  role  of  the  Supreme  Court  as 
the  Framers  envisaged  it."  Jus- 
tice Thurgood  Marshall  focused 
his  address  to  the  Second  Circuit 
Judicial  Conference  on  a  matter 


Justice  White  also  noted  that 
1  50  cases  has  long  been  thought 

See  JUSTICES,  p.  6 


SEMINAR  SCHEDULED  FOR 
NEW  APPELLATE  JUDGES 

The  next  FJC  Seminar  for 
Newly  Appointed  Federal  Appel- 
late Judges  will  take  place  in 
December  at  the  Dolley  Madison 
House  in  Washington  beginning 
with  a  reception  on  Sunday  eve- 
ning, December  12,  for  partici- 
pants, faculty,  and  spouses. 
Sessions  will  end  Wednesday 
evening,  December  15,  and  the 
seminar  will  culminate  that  night 
with  a  dinner  at  the  Supreme 
Court.  Participants  will  be  notified 
well  in  advance  by  Center  person- 
nel about  seminar  arrangements 
and  travel  authorizations. 

The  last  seminar  for  appellate 
judges  was  held  at  the  Center  in 
March  1980.  m 


DIVERSITY  JURISDICTION  BILL  PASSED 
BY  HOUSE  JUDICIARY  COMMITTEE 


The  House  Judiciary  Commit- 
tee has  approved  a  bill  to  abolish 
diversity  of  citizenship  jurisdic- 
tion. The  Diversity  Jurisdiction 
Reform  Act  of  1981  was  passed 
by  the  House  committee  by  a  1  6- 
10  vote  on  August  10.  The  bill, 
cosponsored  by  M.  Caldwell 
Butler  (R-Va),  Robert  W.  Kasten- 
meier  (D-Wis),  and  eighteen  other 
members,  was  reported  out  of  full 
committee  as  H.R.  6816. 

Similar  legislation  was  passed 
by  the  House  twice  in  1978,  but 
died  in  the  Senate.  At  this  time, 
diversity  legislation  is  not  being 
processed  by  the  Senate. 

At  public  hearings  in  July 
before  the  House  Subcommittee 
on  Courts,  Civil  Liberties,  andthe 


Administration  of  Justice,  Assis- 
tant Attorney  General  Jonathan 
Rose  estimated  that  the  abolition 
of  diversity  jurisdiction  would 
save  nearly  $9  million  a  year. 

A  recent  statement  by  the 
Administrative  Office,  submitted 
to  the  full  House  Judiciary  Com- 
mittee, however,  estimated  that 
the  federal  government  could 
save  $1  60.8  million  over  the  next 
five  years.  This  amount  includes 
savings  of  costs  directly  attribut- 
able to  diversity  cases  as  well  as 
"cost  avoidance"  for  new 
resources  that  would  have  to  be 
added  to  the  federal  judiciary  to 
handle     expected     increases     in 

See  JURISDICTION,  p.  3 


THREE  CENTER  REPORTS  ADDRESS  ISSUES 
IN  THE  U.S.  COURTS  OF  APPEALS 


The  Federal  Judicial  Center  will 
soon  have  available  three  publi- 
cations dealing  with  various 
aspects  of  the  U.S.  Courts  of 
Appeals.  Each  may  be  ordered  as 
described  below. 

The  Seventh  Circuit  Preappeal 
Program:  An  Evaluation,  by  Jerry 
Goldman,  describes  the  Center's 
evaluation    of   the    preargument 
case   treatment   program   devel- 
oped by  the  Seventh  Circuit  Court 
of  Appeals  to  encourage  speedier 
disposition  for  litigants,  reduction 
in    the    total     amount    of    time 
required    of   the   attorneys,    and 
reduction  of  judicial  and  adminis- 
trative   workload.    The    Center 
undertook  the  evaluation  at  the 
request  of  the  court. 

The  Seventh  Circuit  program, 
instituted   in    1978,   departed  in 
two  substantial  ways  from  preap- 
peal   programs   in   other  federal 
and  state  courts.  First,  the  court 
evaluated  the  program  according 
to  a  set  of  specific  expectations 
that  the  court  believed  could  jus- 
tify continuation  of  the  program. 
Unlike  some  other  preargument 
appellate  programs,  encouraging 
settlements  was  not  regarded  as 
a   primary  objective;   rather,  the 
principal    benefits    to   the   court 
were  expected  to  be  reduction  in 
motion  practice  and  in  the  size  of 
briefs  and  appendixes.  Second, 
the    evaluation    of   the   program 
attempted  to  compare  the  effec- 
tiveness of   preparing   confer- 
ences conducted  jointly  by  a  circuit 
judge  and  a  senior  staff  attorney 
with  the  effectiveness  of  confer- 
ences conducted  by  a  senior  staff 
attorney  alone. 

The  report  provides  a  summary 
of  the  approach  and  objectives  of 
the  preappeal  program;  a  metho- 
dological section  detailing  the 
evaluation  of  the  program;  an 
examination  of  the  evidence  from 
case  files  and  an  attorney  survey 
addressing  the  effectiveness  of 
the  program;  and  an  assessment 
of  the  benefits  of  the  program  in 
relation  to  its  costs. 


The  Cases  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  by  Gordon  Ber- 
mant,  Patricia  A.  Lombard,  and 
Carroll  Seron,  assesses  the  rela- 
tive judicial  and  administrative 
burdens  produced  by  five  case 
types,  classified  as  administrative 
agency,  U.S.  civil,  private  civil, 
criminal,  and  "other." 

The  authors  analyzed  a  random 
sample  of  one  hundred  cases 
from  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit thatterminated in 
fiscal  1980  after  submission  on 
briefs  or  oral  argument.  The  D.C. 
Circuit  was  chosen  for  study 
because  of  its  large  number  of 
agency  cases  and  U.S.  civil  cases, 
generally  regarded  as  more  bur- 
densome   than    other    types    of 


See  REPORTS,  p.  4 


VIDEO  TELECONFERENCE 

ON  OFFENDER  SUPERVISION 

TO  BE  HELD 


On  September  28  the  FJC  will 
sponsor   a   video  teleconference 
on  the  identification  and  supervi- 
sion of  narcotics  offenders  for  an 
audience  largely  made  up  of  pro- 
bation officers,  scattered  at  var- 
iousviewing  sites  in  metropolitan 
centers  around  the  nation.  Using 
the  facilities  of  public  television 
station  WETA-TV  in  the  Washing- 
ton, D.C,  suburb  of  Arlington,  Vir- 
ginia,    a    faculty    composed    of 
members  of  the   U.S.  Probation 
Office    will     present    to    a    live 
audience  seminar  materials  that 
will  be  broadcast  by  satellite  to 
twelve  "receiving"  public  televi- 
sion stations.  At  these  receiving 
stations,    six   to   seven   hundred 
federal,   state,    and   local   parole 
and     probation     personnel     and 
other    federal    law   enforcement 
officers  will  watch  monitors  and 
listen  to  the  two-way  audio,  one- 
way video  presentation.  At  prede- 
termined     intervals     in     the 
several-hour  program,  questions 


and  comments  of  seminar  partici- 
pants at  the  receiving  stations 
will  be  directed  by  means  of  tele- 
phone linestotheseminar  faculty 
at  WETA-TV's  studio. 

WETA-TV  will  also  videotape 
the  proceedings,  and  edited 
videocassettes  will  be  available 
for  distribution  by  the  FJCapprox- 
imately  one  month  after  the  pro- 
gram is  held. 

The  Center's  last  videotelecon- 
ference  seminar,  on  the  identifi- 
cation    and     supervision     of 
white-collar  criminals,  was  held 
on  May  12.  This  program  origi- 
nated from  Dallas,  Texas,  educa- 
tional    television    station, 
KERA-TV.    Most    of    the    faculty 
members  and   most  of  the  734 
seminar    attendees    at   the   first 
seminar     were     also    probation 
officers.  (One  prior  satellite  video 
teleconference  seminar,  on  pre- 
trial   services,    emanated    from 
Washington  in  September  1  981 .) 
Although    the    forthcoming 
seminar  will  broadcast  to  twelve 
receiving  sites,   rather  than  the 
twenty  sites  utilized  in  the  pre- 
vious    seminar,     attendance    is 
expected  to  equal  or  exceed  the 
number  of  participants  in  the  ear- 
lier   program,    because   selected 
probation     officers     stationed 
within  two  hundred   miles  of  a 
receiving  site  will  receive  travel 
authorizations  to  attend. 

Edited  videocassettes  of  the 
Dallas  seminar  on  supervising 
white-collar  criminal  clients  are 
currently  available  for  distribu- 
tion by  the  Center.  Requests 
should  be  made  in  writing  to: 
John  Hawkins,  Media  Services 
Unit,  1520  H  Street,  N.W., 
Washington,  D.C.  20005. 
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1982-83  JUDICIAL 
FELLOWS  ANNOUNCED 

Julie  Horney,  David  O'Brien, 
and  Jolanta  (J.J.)  Perlstein  have 
been  selected  to  be  Judicial  Fel- 
lows for  1982-83  by  the  Judicial 
Fellows  Commission.  During 
their  year  as  fellows,  they  will 
perform  a  variety  of  tasks  and 
carry  out  projects  designed  to 
help  resolve  administrative  prob- 
lems facing  the  Supreme  Court, 
the  FJC,  the  A.O.,  and  the  federal 
judiciary  in  general.  Mr.  O'Brien 
and  Ms.  Perlstein  have  been 
assigned  to  the  Supreme  Court, 
and  Ms.  Horney  is  working  at  the 
FJC. 

The  Judicial  Fellows  Program 
was  established  in  1973  to  en- 
able young  professionals  with 
high  interest  in  judicial  planning 
and  management  to  work  with 
top  officials  injudicial  administra- 
tion, and  to  contribute  both  during 
their  tenure  as  fellows  and  after- 
ward to  judicial  modernization. 
The  Judicial  Fellows  Program  is 
similar  to  the  White  House  and 
Congressional  Fellows  programs, 
and  some  social  and  guest 
speaker  activities  are  shared  by 
White  House  and  Judicial  Fel- 
lows. The  National  Academy  of 
Public  Administration  adminis- 
ters the  Judicial  Fellows 
Program. 

As  has  become  customary,  the 
new  Fellows  arrive  at  their  posts 
with  multi-disciplinary  back- 
grounds, wide  research  expe- 
rience, academic  success  both  as 
students  and  as  teachers,  and  as 
prolific  writers  of  published 
materials. 

Julie  Horney,  34,  most  recently 
an  associate  professor  in  the 
department  of  criminal  justice  at 
the  University  of  Nebraska  at 
Omaha,  received  a  B.A.  with 
honors  in  psychology  in  1969 
from  the  University  of  North 
Carolina  and  a  Ph.D.  in  experi- 
mental psychology  from  the  Uni- 
versity of  California  at  San  Diego 
in  1  973.  She  has  received  numer- 
ous grants  and  predoctoral  and 
postdoctoral  fellowships,  includ- 
ing   several    from    the    National 
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Ms.  Horney,  Mr.  O'Brien,  Ms.  Perlstein 


Institute  of  Mental  Health  and  the 
Center  for  Applied  Urban 
Research  of  the  University  of 
Nebraska.  Ms.  Horney  is  the 
author  of  various  journal  articles 
and  has  frequently  given 
addresses  and  presented  papers 
to  professional  groups,  often  on 
aspects  of  plea  bargaining. 

David  M.  O'Brien,  31,  holds  a 
B.A.  with  highest  honors  in  philos- 
ophy and  political  science  (1  973), 
an  M.A.  (1974),  and  a  Ph.D. 
from  the  University  of  Cali- 
fornia at  Santa  Barbara.  His 
teaching  experience  includes 
posts  at  his  alma  mater,  at  the 
University  of  Puget  Sound,  and, 
for  the  lastthree  years,  at  the  Uni- 
versity of  Virginia.  He  isthe  recip- 
ient of  several  research  awards, 
is  a  Russell  Sage  Fellow,  and  is 
the  author  of  numerous  law 
review  and  professional  journal 
articles  and  several  books,  includ- 
ing Privacy,  Law,  and  Public  Pol- 
icy (1  979)  and  The  Public's  Right 
to  Know  (1981). 

Jolanta  J.  Perlstein,  28, 
received  a  B.A.  with  highest  dis- 
tinction in  1  974  from  the  Univer- 
sity of  Illinois  and  an  M.A.  (1975) 
and  a  Ph.D.  in  1980  from  North- 
western University.  She,  too,  has 
been  active  in  college  teaching, 
having  taught  courses  in  Ameri- 
can government  and  law  and 
politics  at  Northwestern.  Most 
recently,  she  has  held  various 
positions  at  the  U.S.  Department 
of  Justice  in  the  Federal  Justice 
Research  Program  in  the  Office 
for  Improvements  in  the  Adminis- 
tration of  Justice.  She  is  the 
author  of  papers  in  the  areas  of 


diversity  jurisdiction  and  judicial 
discipline. 

The  1982-83  Judicial  Fellows 
Commission,  selected  by  the 
Chief  Justice,  comprises:  Senior 
Judge  Walter  E.  Hoffman  (E.D. 
Virginia);  Mark  W.  Cannon,  Admin- 
istrative Assistant  to  the  Chief 
Justice;  William  E.  Foley,  Director 
of  the  A.O.;  George  A.  Graham, 
professor  of  public  administration 
at  Nova  University;  Erwin  N.  Gris- 
wold,  former  dean  of  Harvard  Law 
School;  Judge  Amalya  L.  Kearse 
(Second  Circuit);  A.  Leo  Levin, 
Director  of  the  FJC;  Associate 
Justice  Sandra  Day  O'Connor, 
U.S.  Supreme  Court;  and  Ken- 
neth Rush,  former  Deputy  Secre- 
tary of  State.  ilfi 

JURISDICTION   from  p.  1 

diversity  cases.  The  direct  cost 
savings  would  accrue  over  a 
three-year  period  because  of  the 
approximately  60,000  diversity 
cases  that  would  remain  pending 
if  diversity  jurisdiction  were  elim- 
inated in  1982.  Direct  cost  sav- 
ings due  to  decreased  needs  for 
clerical  personnel  and  space  for 
that  period  would  result  in  a  total 
savings  of  approximately  $10.7 
million. 

In  addition,  because  a  dispro- 
portionately large  number  of 
diversity  cases  are  terminated  by 
jury  trials,  the  abolition  of  diver- 
sity jurisdiction  would  result  in  a 
direct  savings  of  approximately 
$4.8  million  in  jury  costs  for  the 
same  three-year  period. 

With  respect  to  "cost  reduc- 
See  JURISDICTION,  p.  4 
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cases.  Moreover,  the  study  was 
requested  in  connection  with  the 
legislative  debate  on  proposals 
that  could  increase  the  judicial 
burden  created  by  agency 
appeals,  and  there  was  a  need  to 
complete  it  as  expeditiously  as 
possible. 

Burden   was   measured   using 
objective,  quantitative  indexes  of 
case    size,    indexes   provided   by 
judgesthemselves  in  earlier  Cen- 
ter studies.   Indicators  of  input 
burden,  defined  as  the  material 
coming  into  the  court  for  consid- 
eration, included  such  items  as 
the  number  and  aggregate  length 
of  briefs,   number  of  issues  and 
case  citations  in  the  appellant's 
lead  brief,  and  the  size  of  joint 
appendixes.  Indicators  of  output 
burden,  defined  as  the  court's 
response  to  the  input,  included, 
for  example,  length  of  the  pub- 
lished  opinion,   number  of  cita- 
tions in  the  opinion,  and  whether 
the   opinion   was   signed  or  per 
curiam. 

The  study  provides  strong  sta- 
tistical evidence  that  agency 
cases,  and  to  a  slightly  lesser 
extent,  U.S.  civil  cases,  are  dra- 
matically more  burdensome,  in 
terms  of  input  to  the  court,  than 
other  case  types.  For  almost  every 
input  indicator  examined,  agency 
cases  showed  the  maximum 
siZe_whether  by  the  number  of 
lawyers  (26)  or  by  the  number  of 
briefs  (750).  Differences  between 
case  types  in  output  burden  were 
not  as  clear-cut. 

An  additional  analysis  of  four 
extremely  burdensome  agency 
cases  underscores  the  dramatic 
impact  these  cases  can  have  on 
the  workload  of  the  court. 

The  authors  note  that  they  did 
not  attempt  to  analyze  qualitative, 
as  distinguished  from  quantita- 
tive, dimensions  of  case  burden 
(e.g.,  the  content,  as  opposed  to 
the  size,  of  appendixes). 
Moreover,  given  the  impetus  for 
the  study,  its  conclusions  are 
limited  to  the  relative  burdens 
found  in  the  DC.  Circuit,  with  its 
unusual  caseload,  leaving  unan- 


swered the  questions  of  intercir- 
cuit  comparisons. 

Administering    the    Federal 
Judicial    Circuits:    A    Survey    of 
Chief  Judges'  Approaches   and 
Procedures,     by     Russell     R. 
Wheeler  and  Charles  W.  Nihan, 
was  written  at  the  request  of  the 
Conference   of   Chief   Judges.   It 
describes  how  the  chief  judges  of 
the  federal  appellate  courts  dis- 
charge   their    administrative 
responsibilities  to  all  courts  inthe 
circuit.    These    responsibilities 
include    maintaining    relations 
with  the  bar  and  the  public;  deal- 
ing with  problems  of  alleged  judi- 
cial    unfitness;     planning 
improvements  in,  as  well  as  mon- 
itoring  the   status  of,  case-flow 
management  in  the  circuit  and 
district  courts;  and  duties  related 
to  personnel,  budget,  equipment 
acquisition,  and  similar  matters. 
Most  of  the  data  for  the  report 
came  from  interviews  with  chief 
judges  (current  and  former),  cir- 
cuit executives,  and  other  court 
personnel.  Five  general  impres- 
sions emerged  from  these  inter- 
views:    (1)     Chief    judges' 
administrative    duties    impose   a 
greater    burden    than    would   be 
indicated  by  simple  estimates  of 
time  devoted  to  them.  (2)  Chief 
judges    tend   to    understate   the 
importance   of  their  administra- 
tive   responsibilities,    apparently 
feeling  that  they  are  not  an  exer- 
cise of  the  law-declaring  function 
they  were  appointed  to  serve.  (3) 
Chief  judges  differ  less  in  their 
specific    administrative    proce- 
dures    than     in     their     overall 
approach    to   administration.   (4) 
The  circuits  are  in  transition  to  a 
new     administrative     era:    the 
growth  in  the  size  of  the  judiciary 
and  the  newness  of  the  circuits' 
leadership  may  have  contributed 
to  a  decrease  in  the  chief  judges' 
detailed  personal  involvement  in 
all  aspects  of  circuit  business.  (5) 
Current  conditions  may  require  a 
change     in    administrative 
approach:  chief  judges  will  likely 
find  it  necessary  to  restrict  the 
a  mount  of  time  and  attention  they 
devote  to  solving  individual  prob- 
lems, to  further  restrict  their  judi- 


cial case  work,  and  to  delegate 
more  administrative  duties. 

In  addition  to  detailed  descrip- 
tions of  how  the  chief  judges 
approach  their  administrative 
responsibilities,  the  report 
includes  a  collective  assessment 
by  the  chief  judges  of  the  relative 
importance  of  giving  their  per- 
sonal attention  to  the  various 
administrative  tasks  that  fall  to 
them.  Finally,  the  report  reviews 
several  suggestions  for  strength- 
ening the  administrative  compo- 
nent of  the  chief  judge's  role. 

To  order  copies:  Copies  of  all 
three  reports  will  be  sent  auto- 
matically to  all  chief  judges,  cir- 
cuit executives,  and  clerks  of 
court.  In  addition,  copies  of  the 
Goldman  and  Bermantef  al.  stud- 
ies will  be  sent,  respectively,  to 
the  judges  of  the  Seventh  and 
D.C.  Circuit  Courts  of  Appeals;  the 
Wheeler-Nihan  study  will  be  sent 
automatically  to  all  members  of 
circuit  judicial  councils. 

See  REPORTS,  p.  6 


JURISDICTION  from  p.  3 
tion,"   the   A.O.    report   noted  a 
steadily  increasing  diversity  case- 
load over  the  past  fifteen  years 
and,   based  on  that  experience, 
projected    an     increase    from 
50,000    cases   in    1982  to  over 
71,000  in  1987.  If  diversity  juris- 
diction    were     eliminated,     and 
therefore,  the  predicted  increase 
did  not  occur,  projected  increases 
in  clerical  staff  and  space  would 
be  unnecessary.  In  addition,  the 
A.O.  estimates  that  the  Judicial 
Conference    could    reduce    its 
pending    request    for    additional 
judgeships  by  twenty  if  diversity 
jurisdiction  were  eliminated. 

The  statement,  entitled  "Esti- 
mated Budgetary  Consequences 
of  Abolishing  Diversity  Jurisdic- 
tion," was  prepared  by  the  Finan- 
cial Management  Division  of  the 
A.O.  pursuant  to  congressional 
request,  and  was  released 
August  9,  1982.  This  is  one  of  a 
number  of  judicial  impact  state- 
ments prepared  by  the  A.O.  at  the 
request  of  Congress,  to  advise  on 
the  potential  impact  on  the  judi- 
ciary of  pending  legislation.       ilfi 
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Judiciary:  Critical  Issues."  The 
ANNALS  of  the  American  Acad- 
emy of  Political  and  Social  Sci- 
ence, July  1982,  including  arti- 
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ABA  ACTS  ON 
RESOLUTIONS 

The  following  actions  were 
taken  in  the  ABA  House  of  Dele- 
gates in  response  to  proposed 
resolutions  at  their  sessions  in 
August.  A  majority  of  the  dele- 
gates decided: 

•  To  support  pending  legisla- 
tion to  tax  attorneys'  fees  as  part 
of  court  costs  for  a  court- 
appointed  attorney  in  an  action 
brought  by  a  juror  to  protect  his 
employment  rights;  to  extend 
statutory  compensation  for  work 
injuries  to  all  persons  rendering 
federal  jury  service;  and  to  autho- 
rize the  service  of  jury  summons- 
es by  ordinary  mail. 

•  To  repeal  Canon  3A(7)  of  the 
Code  of  Judicial  Conduct  and 
adopt  a  new  canon  that  would 
permit  a  judge  to  authorize 
camera  coverage  under  rules 
prescribed  by  the  appropriate 
authority  in  each  state.  The 
recommendation  also  amends 
Chapter  8  of  the  Fair  Trial  and 
Free  Press  Report  (included  in  the 
Standards  for  Criminal  Justice)  to 
allow  camera  coverage  under 
rules  that  are  consistent  with 
the  right  to  a  fair  trial.  The  vote 
was  162  for  approval  and  112 
against. 

•  To  support  amendment  of 
the  Equal  Access  to  Justice  Act, 
to  provide,  among  other  things, 
for  fee  awards  to  be  paid  by  a 
government  agency  when  it  isthe 
losing  party,  to  clarify  the  act  to 
ensure  that  it  also  covers  appel- 
late proceedings  in  which  judicial 
review  of  agency  action  is  sought, 
and  to  cover  proceedings  in  the 
U.S.  Tax  Court. 

•  To  support  extension  of  the 
special  prosecutor  provisions  of 
the  Ethics  in  Government  Act  of 
1978.  Eleven  approved  amend- 
ments include  proposals  to:  limit 
the  crimes  and  persons  covered 
by  the  act;  grant  the  Attorney 
General  greater  latitude  in  con- 
ducting or  declining  to  conduct 
investigations;  permit  the  Attor- 
ney General  to  use  compulsory 
process     during     a     preliminary 

See  ABA,  p.  8 
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JUSTICES  from  p.  1 
the  maximumfeasible  numberfor 
one  term.  However,  he  warned,  in 
the  1982  term  "the  Court  granted 
review  in  morecasesthan  it  could 
hear  in  a  singleterm....Ourdocket 
is  now  full  through  February  of 
next  term"  and  will  probably  be 
completely    full    by    the    end    of 
November.  "What  this  means  is 
that  we  shall  not  be  current  in  our 
work."    Justices    Brennan    and 
Stevens  attributed  this  situation, 
in  part,  to  the  Court's  granting 
certiorari   in  cases  that,  Justice 
Brennan  said,  "present  no  neces- 
sity for  announcement  of  a  new 
proposition  of  law." 

But,    while    Justice    Brennan 
would  reduce  the  Court's  work- 
load by  having  it  exercise  greater 
restraint    in    granting    certiorari, 
Justice  Stevens  would  do  so  by 
giving    the    review    function    to 
another  set  of  judges  on  another, 
new  court.  To  him,  the  certiorari 
review  function  is  less  important 
work  for  the  justices  than  actually 
deciding  the  cases;  it  can  be  dele- 
gated to  a  new  court  "to  which 
the    Supreme   Court  would  sur- 
render    some     of    its    present 
power— specifically  the  power  to 
decide  what  cases  the  Supreme 
Court  should  decide  on  the  mer- 
its."    Because    the     new    court 
would   have  decisional   power- 
not    simply    the    recommending 
power    that    the    Freund    Study 
Group  would  have  granted  to  its 
proposed    national    court  — it 
would  attract  able  judgeseagerto 
serve   on   it.   "The  vast  flood  of 
paper  and  the  small  army  of  ad- 
ministrative    personnel     asso- 
ciated with  the  processing  of  our 
certiorari  docket,"  Justice  Stev- 
ens   hoped,    could    be    removed 
from  the  Supreme  Court  by  his 
proposal. 

Justices  Brennan  and  White, 
however,  took  strong  exception  to 
the  Stevens  proposal.  "The 
screening  function,"  Justice 
Brennan  argued,  "is  second  to 
none  in  importance."  It  links  the 
justices  to  "the  everchanging 
concerns  of  this  society  with  ever 
more  powerful  and  smothering 
government  "    Dissents    from 


denials  of  review,  for  example, 
"played  a  crucial  role  in  the 
Court's  reevaluation  of  the  reap- 
portionment question,  and  the 
question  of  the  applicability  of  the 
Fourth  Amendment  to  electronic 
searches." 

Justice  White,  elaborating  on 
his  terse  characterization  of  Jus- 
tice Stevens's  proposal  as  "plas- 
tic surgery,"  asserted  that  if  the 
Court  lacks  the  capacity  to  give  a 
hearing    to    all    the    cases    that 
deserve  it,  "permitting  someone 
else  tochooseour  1  50  cases  does 
not     address    the    fundamental 
problem."  To  him,  the  fundamen- 
tal   problem    is    not    created    by 
reviewing  certiorari  petitions  but, 
rather,  that  last  term  "apparently 
there   were  just  too   many  peti- 
tions for  certiorari  that  we  could 
not  conscientiously  deny." 

Justice  White  noted  the  possi- 
bility of  creating  a  National  Court 
of  Appeals  along  the  model  pro- 
posed in  1  975  by  the  Commission 
on  Revision  of  the  Federal  Court 
Appellate  System— i.e.,  a  new 
court  to  which  the  Supreme  Court 
could  refer  cases,  such  as  those 
presenting  conflicts  among  the 
circuits,  that  need  national  reso- 
lution but  not  necessarily  by  the 
Supreme  Court. 

He  also  noted  the  possibility  of 
requiring  a  court  of  appeals  to  sit 
en  banc  before  differing  with 
another  circuit  court;  under  this 
proposal,  the  first  en  banc  deci- 
sion would  become  the  nation- 
wide rule.  Justice  Brennan  found 
this  to  be  "a  suggestion  worth 
exploring." 

Another   option   suggested   by 
Justice  White  would  build  on  the 
national  patent  reviewf  unction  of 
the  soon-to-be  constituted  United 
States  Court  of  Appeals  for  the 
Federal  Circuit;  a  single  national 
court    could    hear    district   court 
appeals   in   other   categories,   to 
provide  one  national  intermediate 
appellate    interpretation.    More 
fundamental    alternatives, 
though,  are  worth  considering,  he 
added,    such    as    two    Supreme 
Courts,  one  responsible  for  civil 
and  criminal  cases,  or,  alterna- 
tively, separate  ones  for  constitu- 


tional and  statutory  cases. 

Justice  Marshall  was  critical  of 
one  specific  aspect  of  the  Court's 
procedures— to    which    Justices 
Brennan  and  Stevens  objected  as 
well:  the  increasing  use  of  sum- 
mary    dispositions,     where    the 
Court  announces  a  decision  on 
the  merits  without  oral  argument. 
Lamenting    the    Court's    use    of 
these     unsigned     decisions 
because  "they  give  short  shrift  to 
important  issues,"  Justice  Mar- 
shall cited  a  per  curiam  opinion, 
which    exemplified    a    "growing 
and  inexplicable  readiness  on  the 
part  of  the  current  Court  to  dis- 
pose  of  cases  summarily."  The 
Court's  rulesonpetitionsfor  writs 
of     certiorari,     he     noted,    are 
designed  to  restrict  attorneys  to 
discussion  of  "the  limited  issue  of 
certiorari."  If  the  Court  continues 
to  rely  on  summary  dispositions, 
he  urged  the  Court  to  change  its 
procedures  so  as  to  "notify  the 
parties  that  summary  disposition 
is  under  consideration  and  allow 
them  time  to  file  briefs  on  the 
merits." 

Please  refer  to  "The  Source" 
for  information  on  how  to  obtain 
copies  of  the  justices'  speeches 
from  the  Center's  Information 
Service.  W' 


REPORTS  from  p.  4 

Others  may  request  copies  by 
writing  to  the  Center's  Informa- 
tion    Service     Office,     1520    H 
Street,    N.W.,   Washington,   D.C. 
20005,    indicating   the    report(s) 
desired.    Please   enclose   a   self- 
addressed,    gummed    mailing 
label,    preferably    franked.    (The 
volume  of  such  requests  typically 
has  been  so  great  that  it  makes  it 
very  difficult  to  process  telephone 
orders,  and  thus  we  would  appre- 
ciate   your    ordering    by    mail.) 
Copies  will  be  shipped  to  you  as 
soon  as  possible  after  the  printer 
delivers  them  to  the  Center,  prob- 
ably in  late  September.  Of  course 
delivery  dates  are  not  always  a< 
promised,  and  postal  delays  can 
not  be  discounted.  If  you  plan  t< 
write  for  a  copy,  it  would  help  usi 
you  did  so  promptly.  W 
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So  They  Say... 


"Most  assuredly  the  sena- 
ors  and  representatives  who 
ntroduced  thesefcourt-stripping] 
neasures  did  not  do  so  out  of  a 
leep  and  abiding  concern  that  our 
nost  basic  constitutional  guaran- 
ees  should  be  even  more  vigor- 
iusly  enforced  than  they  are  now. 
01  of  us  took  an  oath  to  uphold 
he  Constitution,  and  it  would  be 
onsistent  with  that  oath  to  intro- 
uce  measures  in  an  effort  to 
hore  up  constitutional  guaran- 
ees.  But  clearly,  this  is  not  the 
notivation  behind  these  30  bills. 

"The  impetus  for  these  mea- 
ures  is  transparent.  These  mea- 
ures  are  intended  to  weaken  our 
asic  constitutional  rights  and  lib- 
rties.  lean  discern  no  other  moti- 
ation  for  them,  and  none  exists." 

—  Senator  Dale  Bumpers, 
peech  to  the  Eighth  Circuit  Judi- 
ial  Conference,  July  28,  1982. 


"No  Federal  money  has  been 
ppropriated  for  construction  of 
iew  correctional  facilities  in  fis- 
al  1981  and  1982.  The  reason? 
/lyopia  has  prevented  policy- 
nakers  from  anticipating  the 
icreased  numbers  of  prisoners 
reated  by  the  trendtowardstiffer 
entences.  Our  inability  to  shift 
ur  focus  beyond  the  short  run 
as  exacerbated  the  crisis  in 
risons...." 

"Levels  of  compensation  for 
jdges  remain  far  below  those  of 
ttorneys  with  similar  experience 
1  private  practice,  and  a  young 
ssociate  in  a  law  firm  earns 
bout  as  much  as  a  federal  district 
jdge.  Moreover,  overall  case- 
Dads  in  federal  courts  have  con- 
inued  to  skyrocket,  creating 
rustration  and  delay.  Four  able 
jdges  with  life  appointments 
oluntarily  leftthebench  last  year 
ecause  of  these  conditions,  thus 
epriving  the  public  of  their  wis- 
om  and  experience.  If  Congress 
roves  unwilling  to  maintain  and 
icrease  funding  for  the  courts, 


judicial  resignations  almost  cer- 
tainly will  continue.  Itwill  become 
steadily  more  difficult  to  attract 
the  best  qualified  lawyers  to  the 
federal  bench.  If  the  strength  and 
independence  of  the  judiciary 
decline,  so  will  the  public  confi- 
dence in  the  quality  and  efficiency 
of  justice.  Costs  saved  by  Con- 
gress today  may  be  paid  in  disor- 
ganization, turmoil  and  strife 
tomorrow." 

— Chief  Judge  Emeritus  Irving 
R.  Kaufman  (SecondCircuit),"The 
Cost  of  Justice,"  New  York  Times, 
June  20,  1982. 


"The  problem  of  the  overload  of 
the  federal  judiciary  is  a  serious 
one  not  only  for  the  federal  judi- 
ciary as  an  institution  but  for  the 
quest  for  justice  itself.  We  are  fast 
approaching  a  time — if  we  have 
not  reached  it  already — when  the 
litigation  burden  on  the  federal 
court  system  will  overrun  the 
ability  of  that  system  to  generate 
a  coherent  body  of  law.  The  cur- 
rent pressure  on  the  federal 
courts  threatens  to  result  in  an 
uncoordinated  and  inconsistent 
body  of  federal  law." 

— William  French  Smith, 
speech  to  the  Ninth  Circuit  Judi- 
cial Conference,  July  28,  1982. 


"The  more  courts  attempt 
either  to  reflect,  with  up-to-the- 
minute  accuracy,  the  will  of  the 
people  or  to  ignore  that  will,  as 
expressed  in  the  laws  and  consti- 
tutions, the  more  voice  in  the 
selection  of  judges  the  people  will 
demand  and,  in  due  course,  get.  It 
is  not  that  courts  are  not  now  sub- 
servient to  the  people;  my  point  is 
that  their  subservience  consists 
of  abiding  by  that  will  as 
expressed  in  proper  constitu- 
tional or  statutory  forms.  Neither 
anticipation  of  popular  will  not 
properly    expressed    as   yet,    nor 


frustration  of  such  will  already  so 
expressed,  is  proper  judicial 
behavior.  When  both  are  per- 
ceived to  be  accepted  practice, 
much  greater  control  and  account- 
ability will  be  demanded  by  the 
people." 

— Judge  Joseph  T.  Sneed, 
(Ninth  Circuit),  speech  to  the 
National  Judicial  College,  August 
6,1982. ,ir, 

ABA  DEFERS  ACTION  ON 
PROFESSIONAL  RULES 

Time  constraints  and  major  dif- 
ferences withinthe  ABAHouseof 
Delegates  resulted  inthedecision 
at  the  August  meeting  to  defer 
action  on  the  proposed  Model 
Rules  of  Professional  Conduct 
until  the  midyear  meeting  of  the 
ABA  next  February. 

The  recommendations  em- 
braced in  the  rules  are  a  culmina- 
tion of  a  five-year  project  of  the 
Commission  on  Evaluation  of  Pro- 
fessional Standards  (chaired  by 
Robert  J.  Kutak). 

The  present  Model  Code  of  Pro- 
fessional  Responsibility  was 
adopted  by  the  ABA  in  1969.  |li| 


Correction 

Because  some  lines  of 
type  were  dropped  from  our 
August  story  on  Supreme 
Court  law  clerks,  the  names 
of  several  law  schools  where 
the  new  law  clerks  were 
trained  were  omitted.  The 
paragraph  should  have  said: 
Of  the  thirty-four  newly 
chosen  clerks,  nine  are  grad- 
uates of  Harvard  Law,  and 
four  are  from  Yale.  Three 
each  are  from  the  University 
of  Michigan,  Stanford,  and 
the  University  of  Virginia; 
two  each  are  from  the  Uni- 
versity of  Chicago,  Columbia, 
and  Georgetown;  and  one 
each  is  a  law  graduate  of 
Duke,  the  University  of  Mis- 
souri, the  University  of  Penn- 
sylvania, the  University  of 
Utah,  Tulane,  and  William 
and  Mary.  j][| 
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ABA  from  p.  5 

investigation;  require  the  special 
prosecutor  to  adhere  to  the  formal 
guidelines  of  the  Department  of 
Justice;  require  the  Attorney 
General  to  report  to  state  or  local 
prosecutors  allegations  against 
covered  officials  of  acts  that 
appear  to  violate  state  or  local 
law;  and  permit,  in  certain  cir- 
cumstances, a  three-judge  fed- 
eral court  to  appoint  a  special 
prosecutor. 

•  To  support  twelve  amend- 
ments to  the  Racketeer  Influ- 
enced and  Corrupt  Organizations 
(RICO)  statute  to  ensure  that  its 
execution  is  accomplished  "with 
proper  regard  for  due  process  and 
fundamental  fairness." 

•  To  oppose  legislation  that 
would  restrict  the  use  of  habeas 
corpus  by  state  petitioners  who 
are  challenging  their  convictions 
on  federal  constitutional  grounds. 


MRS^nna 


NOMINATIONS 

Ross  T.   Roberts,   U.S.   District 

Judge,  W.D.  MO,  Aug.  9 
Thomas  F.   Hogan,   U.S.   District 

Judge,  D.  DC,  Aug.  10 
Edward   Rafeedie,   U.S.   District 

Judge,  CD.  CA,  Aug.  24 
David  D.  Dowd,  Jr.,  U.S.  District 

Judge,  N.D.  OH,  Aug.  24 


Raymond  L.  Acosta,  U.S.  District 
Judge,  D.  PR,  Sept.  9 

James  C.  Fox,  U.S.  District  Judge, 
E.D.  NC,  Sept.  14 

CONFIRMATIONS 

Antonin  Scalia,  U.S.  Circuit  Judge, 

CA-DC,  Aug.  5 
Michael  M.  Mihm,  U.S.  District 

Judge,  CD.  IL,  Aug.  5 
William  M.  Acker,  Jr.,  U.S.  Dis- 
trict Judge,  N.D.  AL,  Aug.  1 8 
Bruce   M.   Selya,   U.S.    District 

Judge,  D.  Rl,  Aug.  18 
Harry  W.  Wellford,   U.S.   Circuit 

Judge,  CA-6,  Aug.  20 
Ross  T.   Roberts,   U.S.   District 

Judge,  W.D.  MO,  Aug.  20 
Thomas  F.   Hogan,   U.S.   District 

Judge,  D.  DC,  Aug.  20 

APPOINTMENTS 

Harold   M.    Fong,   U.S.   District 
Judge,  D.  HI,  July  6 

J    Lawrence  Irving,  U.S.  District 
Judge,  S.D.  CA,  July  30 

E.  Grady  Jolly,  U.S.  Circuit  Judge, 
CA-5,  Aug.  2 

PatrickE.  Higginbotham,  U.S.  Cir- 
cuit Judge,  CA-5,  Aug.  3 

Antonin  Scalia,  U.S.  Circuit  Judge, 
CA-DC,  Aug.  17 

Michael  M.   Mihm,  U.S.   District 
Judge,  CD.  IL,  Aug.  20 

Richard  A.  Gadbois,  Jr.,  U.S.  Dis- 
trict Judge,  CD.  CA,  Aug.  31 

Harry  W.  Wellford,   U.S.   Circuit 
Judge,  CA-6,  Sept.  10 


William  M.  Acker,  Jr.,  U.S.  Dis- 
trict Judge,  N.D.  AL,  Sept. 
13 

Ross  T.  Roberts,  U.S.  District 
Judge,  W.D.  MO,  Sept.  9 

Jaime  Pieras,  Jr.,  U.S.  District 
Judge,  D.  PR,  July  23 

ELEVATION 

Aubrey  E.  Robinson,  Jr.,  Chief 
Judge,  D.  DC,  Sept.  20 

Manuel  L.  Real,  Chief  Judge,  CD. 
CA,  Sept.  30 

SENIOR  STATUS 

A.  Andrew  Hauk,  Chief  Judge, 
CD.  CA,  Sept.  29 

DEATH 

Hernan  G.  Pesquera,  Chief  Judge, 
D.  PR,  Sept.  8 

calendar 

Sept.  27-29  Information  Manage- 
ment Workshop 

Sept.  28-30  Metropolitan  Dis- 
trict Chief  Judges  Confer- 
ence 

Oct.  11-13  Workshop  for  Judges 
of  the  Fifth  Circuit 

Oct.  18-20  First  Circuit  Judicial 
Conference 

Oct.  26-28  Workshop  for  Judges 
of  the  Eleventh  Circuit 
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U.S.  Court  of  Appeals  for  the  Federal  Circuit 


On   October    1,   immediately   prior   to  Daniel  M.  Friedman,  ludges  in  the  back 

ascending    the    bench    of    the    new    U.S.  row  are  (I.  to  r.):   [udge  Shiro  Kashiwa, 

Court  of  Appeals  for  the  Federal  Circuit,  |udge    Helen    W.    Nies,    [udge   Oscar   H. 

the  judges  of  this  court  were  photographed  Davis,    |udge    Philip    B.    Baldwin,    ludge 

with    the    Chief    lustice    of    the    United  Marion  T.  Bennett,  (udge  Edward  S.  Smith, 

States.  Chief  lustice  Warren   E.   Burger  |udge   lack   R.    Miller,   and    Senior   ludge 

participated  in  the  ceremonies  and  will  be  Wilson  Cowen.  ludge  Philip  Nichols,  |r., 

ie  Circuit  lustice  for  the  new  court.  The  and.-Senior  ludge  Byron  C.  Skelton  were 


judges  in  the  front  row  are  (1.  to  r):  ludge 
(ales  S.  Rich,  Chief  ludge  Howard. T„ 
Markey,    the   Chief    lustice,   and    ludge 


absent  when  the  picture  was  taken.  One 
vacancy  remains  on  this  twelve-membei 
court. 
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Committee  Recommendations  Adopted  at 
September  Judicial  Conference  Sessions 
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Rules  Changes  Approved 
By  Judicial  Conference 

The  ludicial  Conference  of  the  U.S. 
at  its  September  meeting  approved 
various  amendments  to  the  federal 
rules  of  procedure  proposed  by  the 
Committee  on  Rules  of  Practice  and 
Procedure.  An  unusually  large  number 
of  proposals  have  been  approved, 
involving  alterations  and  new  practi- 
ces in  civil  and  criminal  procedure. 
Also,  the  conference  approved  a  com- 
plete new  set  of  bankruptcy  rules. 

Among  the  most  significant  of  the 
proposed  changes  to  the  civil  rules  is 
the  imposition  of  an  affirmative  obli- 
gation on  an  attorney  to  make  a 
"reasonable  inquiry"  that  the  new 
standards  set  forth  in  the  rule  have 
been  met  before  signing  either  a 
pleading  or  any  of  the  papers  relating 
to  discovery  and  of  a  mandatory 
obligation  on  a  judge  to  mete  out 
sanctions,  even  sua  sponte,  if  necessary, 
for  failure  to  comply.  On  the  criminal 
side,  Rule  11  has  been  amended  to 
authorize  a  conditional  plea  of  guilty 
or  nolo  contendere  and  to  permit  the 
defendant  to  withdraw  that  plea  in 
the  event  a  court  of  appeals  reverses 
a  decision  of  the  trial  court  on  certain 
s.  Another  important 
ge,  to  Rule  23,  allows  the  trial 
mck^ihe  discretion  of  allowing  a  jury 
m  proceed  and  render  a  verdict  with 
oni»^jSven  jurors,  when  a  juror  is 
ttfjljlilarr  during  deliberations. 

Federal  Rules  of  Civil  Procedure 


cl   UCLI5IUII   Ul     lilt 
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whange,  to  Rule 


New  proposals  and  the  strength- 
ening of  existing  rules  to  reduce 
cost  and  delay  in  civil  litigation  have 


In  addition  to  actions  taken  on  mation  concerning  spouses  and  de- 
bankruptcy  procedures  and  federal  pendent  children,  the  box  will  be 
rules  revisions  (see  story,  column  3)  eliminated  in  favor  of  a  declarative 
the    ludicial    Conference    during    its      statement    asserting    that    a    report 

September  21-23   meetings  adopted      includes  reportable  information  for  been   debated    for   several    years    by 

various  other  committee  recommen-      the  reporting  individual's  spouse  and  practitioners,  academics,  judges,  and 

dations.  The  Conference:                            children,  if  any.  The  revised  form  will  justices.  Opponents  to  the  proposed 

•   Approved    a    revised    reporting      contain  a  separate  place  for  reporting  rules  changes  share  the  goals  of  the 

ructions   for   financial      capital  gains  and  new  instructions  to  revisors  but  contend  that  some  amend- 

simplify  fulfillment  of  another  disclo-  ments    may    actually    increase    costs 

sure  requirement  that  led  many  indi-  and  delay,  or  may  prove  ineffective  in 

viduals  to  furnish  inconsistent  data.  the   case   of  some  changes   (as   with 

See  CONFERENCE,  page  4  See  RULES,  page  6 


disclosure  statements.  Because  of  the 
failure  of  many  reporting  individuals 
to  check  a  box  indicating  whether 
their  reports  included  financial  infor- 
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Overdelegation  of  Authority,  Proliferation  of 
Judges  Could  Harm  the  Judiciary,  Says  Rehnquist 

though  the  number  of  judges  in- 
creases, the  number  of  cases  per  judge 
increases  even  more. 

One  can  deduce  that  Congress  ac- 
cepts the  second  proposition  above, 
the  justice  holds,  because  it  has  re 


justice  William  H.  Rehnquist  has 
added  his  voice  to  those  of  five  of  his 
colleagues  who  have  spoken  publicly 
in  the  last  two  months  about  the 
effects  on  the  judiciary  and  on  judg- 
ine  of  ever-increasing  caseloads  and 

he  consequent  delegat.on   of  once      pea.edly  added  to  the  burdens  of    h 
untquely  judicial  functions  to  other      federal  courts  by     carv[ing]   out 


judiciary  employees. 

Justice  Rehnquist's  September  23 
Mac  Swinford  Lecture  at  the  Univer- 
sity of  Kentucky  focused  on  the  conse- 
quences for  federal  district  and  ap- 
peals courts  and  state  courts,  in  gen- 
eral. He  noted  that,  although  pe- 
titions for  certiorari  processed  by  the 
Supreme  Court  increase  every  year, 
the  Court  has  "the  luxury  of  almost 
total  discretionary  authority"  regard- 
ing selection  of  its  cases,  the  number 
of  which  has  remained  relatively  con- 
stant in  recent  years. 

While  acknowledging  the  astonish- 
ing  multiplication   both   in   work- 
load and  in  judicial  personnel,  Justice 
Rehnquist  bared  the  fallacies  in  widely 
accepted  twin  assumptions:  first,  ever- 
increasing  dockets  can  be  remedied 
by  the  addition  of  more  judges;  second, 
the  scarcity  of  time  a  judge  has  avail- 
able for  each  case  does  not  directly 
affect    the   quality   of   judging,   and, 
therefore,  a  very  busy,  even  harried, 
judge  can  dispense  the  same  quality 
of  justice  as  one  with  time  for  reflec- 
tion. Regarding  the  first  assumption, 
justice    Rehnquist    declared,    even 
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small  chunk  of  traditional  state  court 
tort  law  or  domestic  relations  law, 
with  respect  to  which  there  is  scarcely 
conclusive  evidence  that  state  courts 
were   not   doing   a   thoroughly   ade- 
quate job  of  adjudicating,  and  turn- 
ting]  it  into  a  federal  cause  of  action." 
Statutes  cited  by  lustice  Rehnquist  as 
illustrative   of   this  "ever-increasing 
tendency  of  Congress"  are  the  Fed- 
eral Child  Support  Enforcement  Act, 
the  Truth  in  Lending  Act,  and  the 
Motor  Vehicle  Information  and  Cost 
Savings    Act    (which    allows    a    civil 
action  to  be  brought  in  any  U.S.  dis- 
trict  court,    without   regard   to   the 
amount   in   controversy,   for   know- 
ingly operating  a  motor  vehicle  with  a 
disconnected     or    nonfunctional 

odometer). 

lustice  Rehnquist  expressed  grave 
concern  that  the  continuing  prolifer- 
ation of  federal  judges  could  eventu- 
ally diminish  the  prestige  of  the  judi- 
ciary. To  draw  well-qualified  lawyers 
into  the  judiciary  in  spite  of  the  dis- 
advantages of  "the  often  political  na- 
ture   of    the    qualifications"   and    of 
inadequate  judicial  salaries,  the  ele- 
ment of  prestige  has  been  essential. 
"[T]he  danger  is  that  if  we  pile  on  too 
many  disadvantages  or  remove  some 
of  the  advantages,  we  will  eventually 
be  dealing  with  a  pool  of  lawyers  for 
whom  judicial  salaries  are  not  a  deter- 
rent,  because   the   judicial   salary   is 
more  than  they  could  make  as  a  law- 
yer. .  .  .  [A]  pool  so  limited  does  not 
offer  a  promising  reservoir  for  main- 
taining the  present  quality  of  the  fed- 
eral judiciary." 

In  agreement  with  those  of  his  col- 
leagues on  the  Court,  particularly 
lustice  |ohn  Paul  Stevens  and  lustice 
Lewis  F.  Powell,  |r.,  who  had  earlier 
expressed  their  dismay  over  the  grow- 
ing bureaucratization  of  the  federal 


courts,    lustice    Rehnquist    indicated 
his  concerns  about  increasing  delega- 
tion of  authority  to  U.S.  magistrates, 
law  clerks,  court  administrators,  court 
executives,  and  court  clerks.  |udges' 
reliance  on  new  mechanisms  utilizing 
these  personnel  has  been  essential  to 
get  the  work  of  the  courts  done,  but 
should   be  employed,   lustice   Rehn- 
quist cautioned,  only  "so  long  as  the 
judge   remains   in   charge,    ...   not 
merely  of  the  court  as  a  whole,  but  of 
the  disposition  of  each  case  that  is 
before  him."  A  greater  shift  of  the 
judging    function    could    result    in 
"opinion  writing  bureaus"  like  those 
used  by  many  federal  agency  com- 
missioners, who  "decide  an  issue  be- 
fore them,  and  summon  one  or  more 
members    of    the    'opinion    writing 
bureau'  to  write  an  opinion  justifying 
the  result  they  have  reached."  ■ 


Attorney  General  Cited 

For  noncompliance  with  the  court's 
February   12,   1982,   order  to  pay  a 
$3,000  attorney's  fee  award,  Attor- 
ney General  William  French  Smith 
was  held  in  contempt  of  court  by  U.S. 
District  ludge  William  P.  Cray  (CD. 
Cal.)   on   September   29,    1982,   and 
ordered  to  pay  a  penalty  of  $100  for 
every  day  payment  was  in  arrears.  A 
little  over  three  weeks  later,  follow- 
ing   the    Ninth    Circuit    Court   of 
Appeals'  dismissal  of  the  government's 
appeal,   attorney    for   the   prevailing 
petitioner  in  the  case  received  a  U.S 
Treasury  check  for  $3,000. 

Now,  attorney  Stanley  Fleishman's 
plan  is  to  bring  a  further  court  action 
to  recover  costs  incurred  in  collecting 
the  award  owed  him  by  the  govern- 
ment. The  case  in  which  his  client  had 
prevailed  against  Smith,  the  Depart- 
ment of  lustice,  and  other  federal 
administrative  agencies  was  Paralyzed 
Veterans  of  America  v.  William  F.  Smith 
(Docket  Number  79-1979-WPC),  in- 
volving the  obligation  of  federal  agen- 
cies to  promulgate  regulations  con 
struing  their  statutory  obligations  t( 
prohibit  discrimination  against  hand 
icapped  persons  by  recipients  of  fed 
eral  financial  assistance.  ■ 
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New  FJC  Publications  on  Jury  Selection 
Procedures  &  Summary  Jury  Trial  Techniques 


rhe  Federal  ludicial  Center  has 
recently  published  fury  Selection  Proce- 
dures in  United  States  District  Courts.  This 
publication  is  part  of  the  Center's 
1  ducation  and  Training  Series  and 
was  produced  by  Cordon  Bermant, 
currently  director  of  the  Center's 
1  )i\  ision  of  Innovations  and  Systems 
Development.  It  describes  the  voir 
dire  and  jury  challenge  practices  of 
six  highly  experienced  federal  district 
judges.  Copies  may  be  requested  as 
dest  ri bed  below. 

Voir  dire  and  jury  challenge  practic- 
es can  be  said  to  consist  of  seven 
steps — the  oath  to  the  venire,  the 
judge's  address  to  the  panel,  the  ques- 
tions put  to  the  panel,  rulings  on  chal- 
lenges for  cause,  the  exercise  of 
peremptory  challenges,  the  selection 
of  alternate  jurors,  and  the  judge's 
final  comments  prior  to  the  clerk's 
administration  of  the  oath. 

jury  Selection  Procedures  describes  these 
steps  and  some  of  the  variations  that 
the  six  judges  bring  to  each.  Although 
they  do  not  cover  the  gamut  of  fed- 
eral practice,  and  do  not  indicate  the 
range  of  state  voir  dire  and  jury  chal- 
lenge methods,  the  variations  dem- 
onstrate the  considerable  discretion 
the  district  court  has  to  tailor  these 
practices  to  its  individual  preferences 
or  traditions.  Differences  in  practice 
can  affect  interactions  among  court 
personnel,  counsel,  and  panelists. 

Six  appendixes  to  the  report  include 
standard  voir  dire  questions,  a  ques- 
tionnaire to  expedite  voir  dire,  and 
recommendations  for  the  conduct  of 
the  voir  dire  examination  and  jury 
challenges. 

*   *   * 

The  "summary  jury  trial"  is  a 
method  developed  by  ludge  Thomas 
Lambros  of  the  Northern  District  of 
Ohio  to  facilitate  pretrial  determina- 
tion of  cases  in  which  the  significant 
barrier  to  settlement  is  disagreement 
between  the  attorneys  or  parties 
regarding  a  jury's  likely  findings  on 
liability  or  damages  in  the  case.  Given 
the  interest  in  possible  alternatives  to 


traditional  litigation  procedures,  and 
at  ludge  Lambros's  invitation,  the 
Center  undertook  a  modest  analysis 
of  this  technique. 

Summary  jury  Trials  in  the  Northern 
District  of  Ohio  reports  the  result  of 
that  analysis.  It  was  prepared  by  M.- 
Daniel  lacoubovitch,  formerly  of  Kent 
State  University  and  now  of  the  Cen- 
ter's Division  of  Innovations  and  Sys- 
tems Development,  and  Carl  M. 
Moore,  of  Kent  State.  Copies  may  be 
requested  as  described  below. 

When  the  judge  determines  that  a 
case  may  be  appropriate  for  a  sum- 
mary jury  trial,  a  six -member  panel  is 
selected  from  the  court's  jury  pool, 
and  the  proceeding  is  presided  over 
by  a  judge  or  magistrate.  Each  attor- 
ney is  given  one  hour  to  describe  to 
the  jury  his  or  her  party's  view  of  the 
circumstances  of  the  action,  after 
which  the  judge  or  magistrate  deliv- 
ers a  brief  statement  of  the  applicable 
law  and  the  jury  retires  to  deliberate. 
Evidentiary  rules  are  few  and  flexi- 
ble. After  the  consensus  verdict — or, 
if  that  is  not  possible,  the  jury's  "spe- 
cial report" — is  returned,  counsel  meet 
with  the  judge  or  magistrate  to  dis- 
cuss the  result  and  to  establish  a 
timetable  for  settlement  negotiations. 

The  report,  based  on  extensive  inter- 
views and  an  analysis  of  all  cases 
assigned  to  summary  jury  trial  dur- 
ing a  specified  period,  describes  the 
views  of  the  participants  and  sug- 
gests several  conclusions,  generally 
favorable  to  the  effectiveness  of  the 
procedure.  The  authors  recommend 
the  continuation  of  the  summary  jury 
trial  procedure,  but  suggest  the  for- 
mulation of  a  fairly  narrow  "profile" 
of  cases  suitable  for  routine  assign- 
ment to  it:  only  single  defendant/sin- 
gle plaintiff  cases  should  be  included, 
and  cases  in  which  the  truthfulness 
of  an  individual  witness's  testimony 
is  a  central  issue  should  be  excluded. 

To  receive  a  copy  of  either  of  these 
publications,  please  write  to  the  Cen- 
ter's Information  Service  Office,  1520 
H   Street,   N.W.,   Washington,   D.C. 


Pretrial  Services  Expand, 
Drug  Aftercare  Program 
to  Continue  Temporarily 

In  the  whirlwind  of  legislative  action 
in    Congress   during    the   last    week 
before  its  preelection  recess,  pretrial 
services  agencies  were  given  a  new 
lease  on   life.   Legislation   signed   by 
the  president  on   September  27  not 
only  accedes  to  the  A.O.  director's 
recommendation  that  the  ten  exist- 
ing pilot  agencies  continue,  but  also 
authorizes  establishment  of  pretrial 
services  agencies  in  all  judicial  districts. 
The  Drug  Aftercare  Program,  how- 
ever, which  had  passed  in  the  House 
of   Representatives   on   October   26, 
1981,  did  not  fare  as  well  in  the  clos- 
ing days  of  this  Senate  session.  Fol- 
lowing   the   tacking   of   the    Violent 
Crime   and    Drug    Enforcement    Im- 
provement Act  of  1982  (S.  2572)  to 
the  drug  program  bill,  the  package  of 
legislation  failed  to  pass.  Thus,   the 
director  of  the  A.O.  had  no  alterna- 
tive but  to  suspend  the  operation  of 
the  Drug  Aftercare  Program,  effec- 
tive October  1,  1982.  Following  ces- 
sation of  contract  programs,  the  House 
and    Senate    Judiciary    Committees 
informed  the  director  that  the  con- 
tinuing  resolution   adopted   on   Oc- 
tober 1,  1982,  and  extending  through 
December    1982    (P.L.    97-276),    not 
only  provided  the  necessary  funding 
for  the  government  to  continue  op- 
eration, but  also  provided  the  neces- 
sary  authorization   to  continue  the 
Drug  Aftercare  Program.  As  a  result, 
the    director    reactivated    the    Drug 
Aftercare  Program  on  October  20, 
1982,   through   the   duration   of  the 
continuing  resolution. 

If  the  lame-duck  session  of  Con- 
gress scheduled  to  convene  Novem- 
ber 29  does  succeed  in  passing  the 
Drug  Aftercare  legislation,  contract 
programs  will  be  continued  through 
FY  1985.  ■ 
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CONFERENCE,  from  page  I 

As  of  September  27,  the  Committee 
on  judicial  Ethics  had  received  1,858 
reports  for  the  calendar  year  1981 
from  judicial  officers  and  employees. 
After  review  by  committee  members, 
the  committee  had  written  1,200  let- 
ters to  reporting  individuals  regard- 
ing errors,  many  of  which  were  minor, 
and  inconsistencies  in  their  declara- 
tions. The  volume  of  correspondence 
continues  to  increase. 

•  Asked  Congress  for  twenty-two 
new  judgeships  for  the  courts  of 
appeals,  forty-three  for  district  courts, 
eight  temporary  district  judgeships, 
and  conversion  to  permanent  status 
of  two  temporary  district  judgeships. 
These  totals  include  requests  for  new 
judgeships  pending  since  1980,  fol- 
lowing the  first  biennial  survey  of 
judgeship  needs. 

•  Authorized  eight  additional  full- 
time  federal  magistrates,  the  conver- 
sion of  two  part-time  positions  to 
full-time  status,  and  one  part-time 
position.  For  the  Probation  Office, 
the  Conference  voted  to  request 
funds  for  thirty  additional  probation 
officer  positions  and  eighteen  addi- 
tional probation  clerks. 

•  Approved  a  revised  schedule,  pro- 
posed by  the  Ad  Hoc  Committee  on 
the  Disposition  of  Court  Records,  for 
the  retention  of  records  of  the  courts 
of  appeals,  the  district  courts,  the 
bankruptcy  courts,  circuit  judicial  coun- 
cils, circuit  judicial  conferences,  and 
other  federal  courts.  The  National 
Archives  and  Records  Service  has 
approved  the  new  schedule,  as  is  re- 
quired before  it  can  become  effective 


Addendum 

In  last  month's  story  about  the  selec- 
tion of  three  new  Judicial  Fellows, 
justice  Sandra  Day  O'Connor  was 
included  in  the  list  of  Judicial  fellows 
(  ommission  members.  In  fact,  because 
of  her  pressing  schedule,  |ustice 
( )'(  onnor  resigned  from  the  com- 
mission prior  to  the  final  selections. 

She  was  replaced  by  |udge  C  ornelia 
Kennedy  of  the  Sixth  (  ircuit,  who 
will  serve  a  three  year  term. 


on  January  1,  1983.  The  Archivist  of 
the  U.S.  had  previously  placed  a  mora- 
torium on  destruction  of  court  records 
pending  adoption  of  a  records  dispo- 
sition program  that  would  pass  mus- 
ter with  the  federal  judiciary,  with 
clerks  of  court,  who  are  responsible 
for  the  transmission  of  records  to 
Records  Centers,  and  with  historians 
and  historical  societies  concerned 
about  possible  losses  of  valuable 
court  records. 

A  first  set  of  revisions  to  the  origi- 
nal schedule,  issued  in  June  1980, 
was  made  by  the  committee  in  Febru- 
ary 1982  and  included:  elimination  of 
the  requirement  for  circuit  archives 
history  committees,  and  simplifica- 
tion of  the  procedures  for  preparing 
records  for  shipment. 

Additional  revisions  approved  by 
the  Judicial  Conference  include:  the 
designation  as  "permanent"  of 
records  of  special  prosecutors  ap- 
pointed by  courts  of  appeals;  and 
addition  of  a  provision  for  machine- 
readable  docket  sheets  and  case  indi- 
ces from  district  courts.  Revisions 
have  also  been  approved  regarding 
bankruptcy  records,  requiring  perma- 
nent retention  of  all  bankruptcy  files 
containing  judgments  and  orders 
affecting  title  to  property,  all  bank- 
ruptcy adversary  proceeding  files  ter- 
minated during  or  after  trial,  and 
all  bankruptcy  judgment  and  order 
records  separately  maintained. 

Issues  remaining  to  be  studied  and 
resolved  pertain  to  Federal  Public 
Defenders'  records  and  to  advances 
in  electronic  recordkeeping,  such  as 
the  mechanics  of  selecting  and  trans- 
ferring machine-readable  records  to 
NARS  and  other  questions  expected 
to  arise  from  courts'  computerized 
data  banks. 

•  Approved  the  transmission  to 
Congress  of  a  draft  bill  to  broaden  the 
definition  of  "smuggling"  in  18  U.S. C. 
§545  to  make  it  unlawful  to  smuggle, 
clandestinely  introduce,  or  transport 
with  intent  to  smuggle  or  clandes- 
tinely introduce  into  the  U.S.  any 
merchandise  that  should  have  been 
invoiced.  The  Court  of  Appeals  for 
the  First  C  ircuit  in  its  decision  in 
United  States  v.  Lespier,  foOl  F.2d  22  (1st 


ALENDAR 


Nov.  15  Judicial  Conference  Advisory 

Committee  on  Appellate  Rules 
Nov.  15-lb  judicial  Conference  Sub- 
committee on  ludicial  Statis- 
tics 
Nov.  17-19  Seminar  for  Bankruptcy 
fudges 

Nov.  29-Dec.  1  Seminar  for  Magis- 
trates 

Dec.  7-8  ludicial  Conference  Sub- 
committee on  Federal  Juris- 
diction 

Dec.  9-10  ludicial  Conference  Sub- 
committee on  State-Federal 
Relations 

Dec.  13-15  Seminar  for  Newly  Ap- 
pointed Federal  Appellate 
Judges 

Dec.  16-17  ludicial  Conference  Sub- 
committee on  Judicial  Improve- 
ments 


Cir.  1979),  involving  the  interception 
in  U.S.  territorial  waters  of  a  vessel 
carrying  non-invoiced  cargo,  had  had 
to    follow    precedent    of    the    1899 
Supreme  Court  ruling  in  Keck  v.  United 
States,  which  held  that  the  offense  of 
smuggling  is  not  complete  until  the 
merchandise  has  been  landed  on  shore. 
(The  chief  judge  of  the  First  Circuit, 
Frank  M.  Coffin,  recently  explored 
the  subject  of  anachronistic  statutes 
on  a  theoretical  plane  in  a  review  of 
Cuido  Calabresi's  new  book,  A  Com- 
mon Law  for  the  Age  of  Statutes.  Coffin, 
'The  Problem  of  Obsolete  Statutes: 
A  New  Role  for  Courts?"  "I  Yale  L.  \. 
827  (March  1982).) 

•  Approved  the  transmittal  to  dis- 
trict judges  of  a  Judges'  Manual  lor  the 
Management  of  Complex  Criminal  jury 
Cases,  prepared  by  a  subcommittee, 
headed  by  ludge  John  Feikens  (E.D. 
Mich.)  and  composed  of  various  mem- 
bers from  the  Committee  on  the 
Operation  of  the  Jury  System  and  the 
I  ommittee  on  the  Administration  of 
theC  rimmal  Law.  The  A. O.  is  distrib- 
uting copies  to  all  district  judges. 

•  Approved  legislation  to  set  up  a 
temporary  study  commission  to  study 
the  future  of  the  judiciary.  ■ 
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Almost  All  Haitian  Detain 
Following  Judge  Spellman' 

The  Immigration  and  Naturaliza- 
tion Service  reported  on  October  22 
that  all  but  seven  of  the  l,7t>8  illegally 
entered  Haitians  being  detained  in 
Bureau  of  Prisons  institutions  and 
INS  detention  facilities  have  been 
released  from  custody. 

On  |une29  ludge  Eugene  Spellman 
(S.D.  Fla.)  had  ordered  the  release  of 
most  of  the  detained  Haitians,  most 
of  whom  were  confined  in  Miami  and 
in  Puerto  Rico.  Others  were  detained 
in  New  Orleans  and  Brooklyn  facili- 
ties. Subsequently,  1,537  detainees 
were  released  in  conformance  with 
ludge  Spellman's  order.  Another  224 
individuals,  who  were  not  covered  by 
ludge  Spellman's  order,  were  never- 
theless paroled  by  the  lustice  Depart- 
ment "for  humanitarian  reasons." 
Under  8  U.S.C.  §1 182(d)(5)(A)  the 
parole  of  aliens"  by  the  Attorney 
General  is  allowed  while  their  re- 
quests for  admission  are  pending. 

To  comply  with  ludge  Spellman's 
conditions  for  release,  a  complicated 
processing  procedure  by  INS  had  to 
be  performed  and  a  sponsor  in  the 
community  found  for  each  detainee. 
In  some  cases  these  were  relatives,  in 
others  unrelated  individuals  and  fam- 
ilies in  the  community,  and   in  still 


ees  Released 
s  Order 

others  churches  and  church  organi- 
zations. The  sponsors  have  agreed  to 
help  each  Haitian  learn  English  and 
find  a  job,  and  to  report  to  an  inde- 
pendent third  party  once  weekly  that 
they  have  had  contact  with  the  alien 
during  the  week.  Each  detainee  was 
also  to  be  given  the  opportunity  to  be 
represented  by  counsel  at  his  or  her 
hearing  if  s/he  could  secure  the  serv- 
ices of  an  attorney.  Thus,  the  pro  bono 
services  of  a  small  army  of  lawyers 
were  needed.  The  ABA  helped,  and  so 
did  the  American  Immigration  Law- 
yers Association.  When  appeals  went 
out  to  the  local  bar,  over  300  volun- 
teers signed  up  to  help  at  one  point, 
"ludge  Spellman  assisted  us  greatly  in 
that  regard,"  says  Neal  Sonnett,  chair- 
man of  the  Dade  County  Bar  Associa- 
tion Haitian  Refugee  Volunteer  Task 
Force,  and  inspired  many  attorneys 
who  had  read  an  open  letter  by  the 
judge  in  the  local  bar  journal.  Sonnett 
was   particularly   pleased   at   the   re- 
sponse "in  view  of  the  fact  that  the 
field  of  immigration  law  is  so  special- 
ized." 

Notwithstanding  the  large  offer- 
ing of  pro  bono  services,  more  attor- 
neys are  still  sought  to  provide  coun- 
sel to  Haitians.  ■ 


Theodore  Lidz  Elevated  to  Chief  of 
A.O.'s  Criminal  Justice  Act  Division 

Theodore   J.    Lidz,    who   has    been       held  the  position  of  general  counsel 
;tant  chief  of  the  A.O.'s  Criminal      and  chief  of  court  planning  in  New 


lustice  Act  Division  for  over  six  years, 
has  been  appointed  chief  of  the  di- 
vision. He  succeeds  Norman  Lynch, 
who  resigned  to  become  an  adminis- 
trative law  judge. 

Mr.  Lidz,  who  received  his  |.D. 
degree  from  Wayne  State  University 
in  1970,  came  to  the  Administrative 
Office  in  1976  after  briefly  serving  as 
an  Assistant  Federal  Public  Defender 
in  the  District  of  Connecticut.  Prior 
to  ]oining  the  federal  judiciary  he  was 
deputy  attorney  in  charge  of  opera- 
tions at  the  Legal  Aid  Society  in  New 
York  City. 
During   1973   and   1974   Mr.    Lidz 


York  City's  Criminal  lustice  Coordi- 
nating Council. 

The  C|A  Division  administers  the 
program  for  the  appointment  of  coun- 
sel under  the  Criminal  lustice  Act  (18 
U.S.C.  53006(A)).  The  division  pro- 
vides advice  and  assistance  to  the 
Criminal  lustice  Act  Committee  of 
the  ludicial  Conference  of  the  U.S. 
and  administers  the  Federal  Defender 
Program,  comprising  more  than  fifty 
law  offices  throughout  the  country. 
The  work  of  this  division  also  calls  for 
providing  legal  advice,  on  behalf  of 
the  General  Counsel,  on  issues  related 
to  the  Criminal  lustice  Act.  ■ 


ERSONNEL 

Nomination 

George  C.  Fagg,  U.S.  Circuit  ludge, 
8th  Cir.,  Sept.  22 

Confirmations 

Edward  Rafeedie,  U.S.  District  ludge, 

CD.  Cal.,  Sept.  22 
David    D.    Dowd,    |r.,    U.S.    District 

ludge,  N.D.  Ohio,  Sept.  22 
Raymond    L.    Acosta,    U.S.    District 

Judge,  D.  P.R.,  Sept.  29 
James   C.    Fox,   U.S.    District   Judge, 

E.D.  N.C.,  Sept.  29 
George  C.  Fagg,  U.S.  Circuit  ludge, 

8th  Cir.,  Oct.  1 

Appointment 

Thomas  F.  Hogan,  U.S.  District  ludge, 
D.  D.C.,  Oct.  1 

Elevations 

|uan   R.   Torruella,   Chief  ludge,   D. 

P.R.,  Sept.  8 
L.  T.  Senter,  |r.,  Chief  ludge,  N.D. 

Miss.,  Sept.  20 
Walter   L.    Nixon,    |r.,    Chief   ludge, 

S.D.  Miss.,  Sept.  24 
Robert   I.   Teitelbaum,   Chief  (udge, 

W.D.  Penn.,  Sept.  24 
Robert  L.  Taylor,  Chief  fudge,  E.D. 

Tenn.,  Sept.  29 


Position  Available 

Federal  Public  Defender  Middle 
District  of  Florida,  residence  in 
Tampa,  i  la.  This  official  supervises 
a  staff  of  eleven,  variously  located 
in  lacksonville,  Orlando,  and  Tampa. 
Salary  is  $51,750.  Requires  law  de- 
gree, membership  in  a  state  bar,  and 
a  minimum  of  five  years  experience, 
preferably  in  federal  courts.  Posi- 
tion available  lanuarv  7,  1983.  Clos- 
ing date  for  applications:  December 
15,  1082.  Submit  to:  Donald  M. 
Cinnamond,  Clerk,  U.S.  District 
Court,  P.O.  Box  5355S,  lackson- 
ville, FL  32201. 
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amendments  to  Rules  1  1  and  26),  or 
prove  too  sweeping  as  to  others  (as  in 
new  requirements  for  scheduling 
orders  in  Rule  16).  Following  com- 
mittee sessions  and  public  hearings, 
the  ludicial  Conference  has  elected  to 
go  ahead  with  the  committee's  pro- 
posals 

Under  the  various  rules'  enabling 
acts,  the  rules  go  now  to  the  Supreme 
Court,  and  if  approved  by  the  Court, 
to  Congress.  Unless  Congress  acts  to 
modify  or  reject  the  proposed 
revisions  and  new  rules  within  ninety 
days  of  receiving  them,  the  rules  will 
become  effective. 

Proposed  amendments  to  Rules  7(b) 
and  11,  26(a)  and  (b),  and  new  Rule 
26(g),  all  of  which  are  designed  to 
reduce  abuses  in  discovery  and  in  the 
abuse  of  motions,  pleadings,  and  other 
papers,  promise  to  produce  great  im- 
pact. 

Changes  to  Rule  2d  address  the 
widespread  view  that  unnecessary 
costs  and  delays  are  caused  by  redun- 
dant, excessive,  and  duplicative  dis- 
covery practices.  The  rule  would  en- 


courage judges  to  control  the  use  of 
the  various  discovery  devices.  While 
primary  responsibility  for  conducting 
discovery  continues  to  rest  with  lit- 
igants,  courts   are   directed    both    to 
deter  discovery  abuses  by  imposing  a 
certification    requirement    on    attor- 
neys—his or  her  signature   to  war- 
rant  that   the   attorney   has   made  a 
reasonable   inquiry    into   the    factual 
discovery  request,  response,  or  objec- 
tion—and   by   requiring   the   imposi- 
tion of  sanctions  on  attorneys  who 
fail  to  meet  the  standard.  New  aspects 
of  Rule  20,  regarding  discovery,  paral- 
lel proposed  changes  in  Rule  11,  re- 
garding   motions    and    papers,    but, 
because     discovery     requests, 
responses,    and    objections    are   usu- 
ally  more  specific  than  motions  and 
papers,    the    elements    required    for 
certification    in    new    Rule   26(g)   are 
also  more  specific  than  those  in  Rule 
11. 


Position  Available 

Circuit  Executive,  U.S.  Court  of 
Appeals,  Eleventh  Circuit,  Atlanta, 
Georgia.  Duties  comprise  a  broad 
range    of    tasks    related    to    circuit 
business,     including     relationships 
with  the  circuit,  district,  and  bank- 
ruptcy    courts,     and      the     circuit 
judicial     council.     Salary     up     to 
$57,500,    depending   on   education 
and    experience.    Requires    proved 
management     and     administrative 
skills,    and    experience    in    judicial 
administration.      Degree     in 
management     or     related     field; 
advanced     graduate     and/or     legal 
training  desirable.  Certification  by 
the  Board   of  Certification  is  a  re- 
quirement;    but    qualified     indivi- 
duals    are    encouraged     to    apply, 
whether  or  not  they  are  currently 
on  the  certified  list.  Send  resume  to 
Thomas    II     Reese,    Room   340,  5b 
Inrsyth  Street,  N.W.,  Atlanta,  (.A 
30303,  by  December   1,   1982. 
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Rule  26(b)(l)(iii)  also  introduces  the 
principle  of  "proportionality"  into  the 
rules.  As  an  additional  method  of 
facilitating  the  court's  control  over 
discovery  and  of  preventing  a  deep- 
pocketed  litigant  from  wearing  down 
a  financially  weaker  opponent,  the 
attorney  is  required,  in  effect,  to  cer- 
tify the  appropriateness  of  the  dis- 
covery in  light  of  such  factors  as  "the 
needs  of  the  case,  the  amount  in  con- 
troversy, limitations  on  the  parties' 
resources,  and  the  importance  of  the 
issues  at  stake." 

Amended  Rule  7  incorporates  the 
certification  standards  for  attorneys 
and  sanctions  against  improper  motion 
and  pleading  practice,  which  are  ex- 
plicitly set  forth  in  amended  Rule  11. 
While  Rule   11    has  always  provided 
for  the  striking  of  pleadings  and  mo- 
tions and  for  the  use  of  disciplinary 
sanctions   to  check  abuses   in   these 
areas,  the  rule  was  essentially  inef- 
fective. Now  the  rule  will  impose  an 
affirmative   standard    for   attorneys' 
conduct   in   particular,   by   requiring 
that  the  attorney  or  party  warrant  by 
his  signature  to  each  pleading,  motion, 
motion  for  discovery,  or  response  to  a 
request  that  the  paper  filed  is  made 
after  reasonable  inquiry  that  it  is  well 
grounded  in  tact,  is  warranted  either 


by  existing  law  or  a  good  faith  argu- 
ment for  a  change  in  existing  law,  and 
"is  not  interposed  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  mcr- 
in  the  cost  of  litigation  "  According  to 
the    Advisory    Committee    Note   ac- 
companying the  proposals,  confusion 
has  resulted  from  the  previous  provi- 
sions for  sanctions  in  Rule  1  I,  partic- 
ularly as  to  which  circumstances  trig- 
gered   the   striking   of   pleadings   or 
motions  or  the  imposition  of  disciplin- 
ary  actions  for  abuses  in  these  and 
related  areas,  and  also  as  to  the  range 
of    appropriate    sanctions    available, 
which  now  expressly  include  an  order 
to   pay    the   other   party's   expenses 
incurred  because  of  the  filing  of  the 
paper,  including  the  attorney's  fee. 
The  committee  hopes  that  the  new 
rule  will  reduce  judges'  reluctance  to 
impose  sanctions.  The  language— "the 
court,  upon  motion  or  its  own  initia- 
tive, shall  impose  ...  an  appropriate 
sanction"— is   designed   both   to  en- 
courage judges   to  take  disciplinary 
action  against  attorneys  and  to  ensure 
the  judges'  role  in  "securing  the  sys- 
tem's effective  operation." 

Rule  lo,  which  is  undergoing  its 
first  revisions  since  promulgation  of 
the  F.  R.  Civ.  P.  in  1938,  is  intended  to 
reform  procedures  for  pretrial  con- 
ferences and  for  the  scheduling  and 
management  of  litigation.  The  revi- 
sions encourage  use  of  pretrial  con- 
ferences to  set  up  scheduling  and  case 
management  by  trial  judges,  but  also 
allow   for  a   scheduling  order  to  be 
issued    after   consultation    with    the 
parties  by  "a  scheduling  conference, 
telephone,    mail,    or    other    suitable 
means."  Rule  16(b)  sets  out  a  manda- 
tory scheduling  order,  requiring  that 
the  order  be  issued  within  120  days 
after  the  summons  and  complaint  are 
made,  but  allows  for  exceptions  au- 
thorized by  local  district  court  rule. 
The  Advisory  Committee  Note  sug- 
gests such  areas  for  exception  by  local 
rule  as  social  security  cases,  habeas 
corpus  petitions,  forfeitures,  and  cer- 
tain  administrative   action    reviews. 
Rule  lo,  too,  imposes  upon  the  court 
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the  obligation  to  impose  any  of  the 
sanctions  lifted  in  Rule  37(b)(2)  on  a 
party  or  attorney  who  fails  tocomply 
with  the  rule's  explicit  requirements 
in  four  specified  situations. 

Changes  to  Rules  53  and  72  through 
76  involve  the  roles  of  federal  magis- 
trates. An  amendment  brings  Rule  53 
into  harmony  with  the  statute  by 
exempting  magistrates,  appointed  with 
the  consent  of  the  parties,  from  the 
general  requirement  that  some  "ex- 
ceptional condition"  requires  the  ref- 
erence. In  other  respects  also,  this 
rule  and  Rules  72  through  76  conform 
the  F.  R.  Civ.  P.  to  the  1979  amend- 
ments to  the  Federal  Magistrates  Act. 

Three  changes  have  been  proposed 
for  Rule  67.  The  first  would  allow  a 
litigant  in  an  action  where  any  part  ot 
the  relief  sought  is  a  money  judgment 
or  disposition  of  money  or  a  trans- 
mittable  object  to  deposit  with  the 
court  a  sum  of  money  or  a  thing, 
whether  or  not  that  party  claims  an 
interest  in  the  sum  or  thing.  The 
second  modification  sets  up  a  proce- 
dure requiring  the  order  of  deposit  to 
be  served  on  the  clerk  of  court.  Finally, 
the  rule  now  requires  that  the  deposit 
shall  be  either  placed  in  an  interest- 
bearing  account  or  invested  in  an 
interest-bearing  instrument  approved 
by  the  court. 

Federal  Rules  of  Criminal 
Procedure 

Several  proposed  changes  to  Rule  6 
of  the  Federal  Rulesof  Criminal  Proce- 
dure involve  secrecy  and  disclosure  of 
grand  jury  proceedings.  An  amend- 
ment to  Rule  6(e)(3)(C)  allows  an 
attorney  for  the  government  to  dis- 
close matters  occurring  before  one 
grand  jury  to  another  federal  grand 
jury,  a  procedure  not  covered  by  rule 
but  consistent  with  current  practice. 
Rule  6(e)(3)(D)  requires  that  a  peti- 
tion for  disclosure  of  grand  jury  pro- 
ceedings for  use  in  civil  proceedings 
in  another  district  be  filed  in  the  dis- 
trict court  supervising  the  grand 
jury;  the  proposed  rule  also  requires 
the  petitioner— unless  the  hearing  is 
ex     parte — to     serve     notice     of     the 


petition  on  interested  parties  (includ- 
ing the  government's  attorney),  who 
also  shall  be  ensured  an  opportunity 
to  appear  and  be  heard,  and  on  other 
persons  as  the  court  determines. 

Proposed  Rule  6(e)(3)(E)  provides 
for  a  petitioner  or  intervenor  in  a 
proceeding  in  a  federal  court  to  seek 
transfer  of  material  sought  to  be  dis- 
closed from  the  federal  court  having 
custody  of  the  grand  jury  material. 
The  supervisory  court  will  make  trans- 
fer unless  it  can  discover  enough 
about  the  proceeding  to  determine 
whether  disclosure  is  proper,  and  the 
transfer  will  be  accompanied  by  a 
written  evaluation  of  the  need  for 
continued  grand  jury  secrecy. 

Other  revisions  affecting  grand 
juries  include  a  requirement  (Rule 
6(e)(5))  for  a  court  to  close,  in  whole 
or  in  part,  hearings  dealing  with  mat- 
ters affecting  a  grand  jury  with  re- 
spect to  a  pending  or  ongoing  investi- 
gation. The  objective  is  to  protect 
against  disclosure  of  past  grand  jury 
matters  and  of  witnesses'  identities, 
targets,  the  subject  matter  of  their 
expected  testimony,  and  of  proceed- 
ings to  decide  whether  or  not  togrant 
immunity  to  a  grand  jury  witness. 

New  Rule  6(e)(6)  would  provide  for 
records,  orders,  and  subpoenas  relat- 
ing to  grand  jury  proceedings  to  be 
kept  under  seal  to  the  extent,  and  as 
long  as,  necessary  to  prevent  disclo- 
sure of  such  matters.  In  addition, 
changes  to  Rule  6(g)  allow  a  six- 
month  extension,  if  it  is  in  the  public 
interest,  to  be  added  to  the  former 
eighteen-month  limit  on  service  of  a 
grand  jury. 

A  significant  change  to  the  criminal 
rules  is  the  addition  to  Rule  11  of  a 
provision  that  would  permit  the  entry 
of  a  conditional  plea  of  guilty  or  of  nolo 
contendere.  The  addition  to  Rule  11(a) 
would  allow  thedefendant  theoption 
of  entering,  with  the  court's  approval 
and  the  government's  consent,  such  a 
conditional  plea,  and  to  reserve  in 
writing  the  right  to  appeal  an  adverse 
judgment  of  a  specified  pretrial  mo- 
tion. Previously,  the  denial  of  de- 
fendant's pretrial  motions  would  nor- 
mally not  be  appealed  unless  the  defen- 
dant  went  through  a  full  trial.  Only 
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two  circuits  had  permitted  the  entry 
of  a  conditional  plea.  The  new  provi- 
sion avoids  the  necessity  for  trials 
undertaken  for  the  sole  purpose  of 
preserving  pretrial  objections,  and 
thus  conserves  prosecutorial  and  judi- 
cial resources. 

New  Rule  11(h)  makes  it  clear  that 
the"harmless  error"doctrine  is  applic- 
able to  Rule  1 1,  which  sets  out  proce- 
dures for  the  taking  of  pleas.  An 
Advisory  Committee  Note  explains 
that,  while  "thoughtful  and  careful 
compliance"  to  Rule  1 1  by  trial  judges 
is  still  required,  no  automatic  reversal 
will  result  from  a  variance  that  does 
not  result  in  a  manifest  injustice. 

Another  important  change  would 
modify  Rule  23,  to  allow  a  court  the 
discretion  to  consider  a  verdict  of 
eleven  jurors  valid  when  a  juror  has 
to  be  excused  for  just  cause  after  jury 
deliberations  have  begun  and  it  is  too 
late  to  substitute  an  alternate.  By 
thus  interpreting  the  Sixth  Amend- 
ment as  not  prescribing  the  precise 
number  of  persons  that  can  consti- 
tute a  jury,  the  Conference  approved 
a  course  of  action  other  than  mistrial 
for  lengthy,  complex  trials  where  a 
jury  loses  a  memberafterit  retires. A 
judge  will  still  have  the  option  of 
declaring  a  mistrial  rather  than  to 
permit  deliberations  to  continue  with 
fewer  than  twelve  jurors. 

Other  proposed  amendments  would 
add  Rule  12(i),  applying  Rule  2t>. 2  to  a 
hearing  on  a  motion  to  suppress  evi- 
dence, and  allowing  for  excision  as 
privileged  matter  portions  of  a  law 
enforcement  officer's  testimony; 
amendments  to  Rule  12.2(b)  through 
(e),  broadening  the  motion  require- 
ment of  12.2(b)  so  as  to  permit  the 
government  time  for  adequate  prep- 
aration and  to  obviate  delays,  allow- 
ing for  "mental"  examinations  other 
than  by  a  psychiatrist,  broadening 
Fifth  Amendment  protections  against 
use  of  defendant's  statement  taken 
during  a  mental  examination  or  its 
"fruits"  unless  on  an  issue  introduced 
by  the  defendant. 

The  Conference  also  proposed 
changes  affecting  disclosure  of  pre- 
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sentence  report  information.  A  new 
Rule  32(a)(1)(A)  would  oblige  a  sen- 
tencing judge  to  determine  that  the 
defendant  and  his  attorney  have  had 
an  opportunity  to  read  the  presen- 
tence investigation  report  (excluding 
the  probation  officer's  recommenda- 
tion as  to  sentence,  and  any  informa- 
tion deemed  potentially  harmful  to 
the  defendant  or  any  other  person), 
or  in  specified  circumstances,  a  sum- 
mary of  the  excluded  information, 
regardless  of  whether  the  defendant 
or    attorney    requested    it.     Rule 
32(c)(3)(A),   (B),   and   (C)   would   be 
changed  to  reflect  the  foregoing  new 
paragraph,  and  to  require  disclosure 
of  the  presentence  report  a  reason- 
able time  before  sentencing.  Also,  a 
substitute  for  Rule  32(c)(3)(D)  would 
require  the  sentencing  court,  when  a 
defendant  or  his  attorney  challenges 
the  accuracy  of  any  fact  in  the  pre- 
sentence report,  either  to  make  a  find- 
ing on  the  accuracy  of  the  challenged 
proposition  or  to  determine  that  the 
challenged    proposition    will    not    be 
relied  upon  at  time  of  sentencing,  and 
to  include  these  findings  along  with 
the  report  later  made  available  to  the 
Bureau  of  Prisons  or  the  Parole  Com- 
mission. The  rule  retains  provisions 


assuring  that  whatever  presentence 
investigation  materials  are  provided 
the  defendant  and  his  attorney  will 
also  be  provided  to  the  government; 
and  the  government  will  also  have  an 
equal  opportunity  to  speak  to  the 
court. 

Changes  have  also  been  proposed 
for  Rule  32(d)  to  clarify  the  standards 
and  the  authorities,  according  to  the 
timing  of  the  motion,  for  a  with- 
drawal of  a  plea  of  guilty  or  nolo  conten- 
dere. Also,  an  amendment  to  Rule 
35(b)  answers  affirmatively  the  ques- 
tion of  whether  a  court  may  reduce  a 
sentence  within  120  days  after  revo- 
cation of  probation  when  the  sen- 
tence was  given  earlier  but  execution 
of  the  sentence  had  been  suspended. 

Bankruptcy  Rules 

In  addition,  a  completely  new  set  of 
Bankruptcy  Rules  and  Official  Forms, 
consisting  of  nearly  four  hundred 
pages  of  text,  has  been  presented  by 
the  Judicial  Conference  to  the  Supreme 
Court  for  its  approval  prior  to  trans- 
mittal to  Congress.  The  Committee 
on  Rules  of  Practice  and  Procedure 
has  said  that  it  does  not  believe  that 
legislation  that  Congress  may  soon 
enact,  in  order  to  rectify  those  areas 
of  the   Bankruptcy   Reform   Act   re- 


cently held  by  the  Supreme  Court  to 
be  unconstitutional,  will  seriously 
affect  the  new  rules.  The  rules  do  not 
alter  or  affect  the  jurisdiction  of  the 
bankruptcy  courts.  Certain  technical 
changes  may  be  required  at  a  later 
date,  however,  to  conform  the  rules 
with  whatever  action  Congress  takes. 

Proposals  Deferred 

The   ludicial   Conference   also   re- 
ceived notification  by  the  Committee 
on  Rules  of  Practice  and  Procedure 
that  it  had  deferred  action  until  the 
committee's  next  meeting  in  winter 
1983  on   proposals  that   had   earlier 
been  circulated  to  the  bench  and  bar 
for  their  consideration  and  on  which 
it  had  held  hearings.  Deferred  were 
proposals   to   amend   F.   R.   Crim.   P. 
Rule  41,  on   search   and  seizure,   to 
authorize  federal  probation  officers 
to  apply  for  search  warrants  and  to 
add  new  F.  R.  Crim.  P.  Rule  43.1,  to 
broaden    judges'   discretion    to   close 
courtrooms  to  the  press  and  the  pub- 
lic  during   certain   pretrial   proceed- 
ings. In  another  kind  of  action,  the 
Conference  accepted  the  committee's 
recommendation   to   abrogate   F.    R. 
Crim.  P.  Rule  58,  regarding  use  of 
official  forms,  and  all  of  the  forms 
themselves,  as  obsolete.  ■ 
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Electronic  Recording  as  Court-Reporting    $*$> 
Method  Undergoes  Testing  by  Center  *j$fc^ 


The  Federal  Judicial  Center  has 
begun  a  congressionally  mandated 
experiment  to  test  the  feasibility  of 
using  electronic  sound  recording  as 
an  official  court-reporting  method  in 
U.S.  district  courts. 

The  Federal  Courts  Improvement 
Act  of  1982,  signed  by  the  president 
on  April  2,  amends  a  portion  of  the 
court-reporting  statute  (28  U.S.C. 
§  753  to  allow  the  use  of  "electronic 
sound  recording  or  any  other  method" 
as  an  official  court-reporting  method, 
subject  to  new  regulations  that  the 
ludicial  Conference  may  promulgate. 
The  amendment  does  not  mandate 
the  use  of  electronic  sound  recording. 
It  merely  broadens  the  number  of 
.official  court-reporting  methods  from 
'which  district  judges  may  select.  Use 
of  electronic  sound  recording,  like 
other  methods,  will  be  subject  to  the 
'discretion  and  approval"  of  each 
judge. 


That  amendment,  however,  may 
not  take  effect  until  the  Judicial  Con- 
ference regulations  become  effective. 
Those  regulations,  in  turn,  may  not 
go  into  effect  prior  to  October  1, 
1983.  The  act  further  directs  the 
ludicial  Conference,  during  the  year 
after  enactment,  to  "experiment  with 
the  different  methods  of  recording 
court  proceedings."  The  Judicial  Cen- 
ter, with  the  assistance  of  the,Admin- 
istrative  Office,  has  undertaken  that 
experiment  on  behalf  of  the  Judicial 
Conference. 

The  legislative  revision  was  stimu- 
lated by  a  General  Accounting  Office 
study  asserting  that  use  of  elec- 
tronic sound  recording  could  achieve 
significant  savings  without  sacrific- 
ing the  quality  of  the  federal  district 
court  reporting  function.  Senator 
Robert  Dole,  chairman  of  the  Senate 
ludiciary  Subcommittee  on  Courts, 
See  RECORDING,  page  5 


FJC  to  Support  Judges  at 

Summer  1983  Law  School  Programs 


The  Center  will  sponsor  attend- 
ance by  federal  circuit  and  district 
judges  at  programs  of  instruction- 
scheduled  this  summer  at  the  Har- 
vard, Columbia,  Brigham  Young,  and 
Northwestern  University  law 
schools.  This  expanded  program  was 
approved  by  the  Center's  Board  at  its 
most  recent  meeting. 

The  program  at  the  J.  Reuben 
Clark  Law  School  at  Brigham  Young 
University  was  designed  by  the  Cen- 
ter and  the  school  as  an  experimental 
program,  for  a  limited  number  of  fed- 
eral judges  only. 

Federal  judges  attending  any  of 
these  programs  will  be  charged  no 
tuition,  and  the  Center  will  meet 
judges'  travel  and  subsistence 
expenses. 


The  first  and  last  days  of  classes  for 
each  of  the  programs  are: 

Brigham  Young:  June  27-|uly  1 
Columbia:  June  6-17 
Harvard:  July  11-23 
Northwestern:  |une  13-24 

Participants  should  plan,  if  possi- 
ble, to  arrive  for  registration  the  day 
prior  to  the  start  of  classes. 

The  Harvard,  Columbia,  and 
Northwestern  programs  will  each 
offer  federal  judges  a  range  of  courses, 
which  will  be  taught  by  their  respec- 
tive faculties.  The  program  at 
Brigham  Young  University,  to  be  pre- 
sented by  a  combination  of  Clark  Law 
School  faculty  and  visiting  professors, 
will  deal  exclusively  with  federal 
See  PROGRAMS,  page  b 
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New  Records  for  Filings, 
Case  Dispositions,  Again 

Although  U.S.  courts  of  appeals 
docketed  another  record  number  of 
appeals,  or  27,946,  for  the  year  end- 
ing June  30,  1982,  the  circuit  courts 
also  terminated  27,984  cases,  result- 
ing in  the  first  decrease  in  pending 
caseload  (10.2  percent  reduction)  in 
twenty-four  years.  The  reduction  was 
achieved  in  spite  of  a  6  percent  in- 
crease in  appeals  filed.  This  was  also 
the  first  year  that  filings  for  each 
authorized  three-judge  circuit  panel 
exceeded  600,  the  average  for  each 
panel  for  the  twelve-month  period 
reaching  635  appeals.  These  figures 
are  noted  in  the  1982  Annual  Report  of 
the  Director  of  the  A.O.  and  were  pre- 
sented to  the  Judicial  Conference  of 
the  U.S.  at  the  commencement  of  its 
September  meetings. 

During  the  same  twelve  months, 
civil  filings  in  the  U.S.  district  courts 
tallied  a  new  record  206,193,  a  total 
14.3  percent  higher  than  the  figure 
for  the  corresponding  1981  time 
period.  Averaged  among  the  515 
authorized  district  court  judgeships,  the 
total  represents  four  hundred  cases 
for  each  judgeship,  fifty  cases  above  the 
average  one  year  earlier.  Although 
district  judges  terminated  6.5  percent 
more  civil  cases  than  in  1981,  the  pend- 
ing civil  caseload  totaled  205,434, 
almost  9  percent  more  than  the 
number  pending  in  1981. 

Chief  categories  responsible  for  in- 
creases in  district  court  filings  were: 
cases  filed  by  the  U.S.  government  to 
recover  defaulted  student  loans  and 
veterans'  benefits  overpayments  (repre- 
senting a  o5.5  percent  increase  in 
1982  over  1981),  causing  an  overall 
increase  of  30  percent  in  U.S.-as- 
plaintiff  suits;  a  31  percent  increase  in 
social  security  filings,  resulting  in  an 
overall  1  1  percent  rise  in  U.S.-as- 
defendant  cases;  a  23.1  percent  in- 
See  INCREASES,  page  1 
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Equal  Access  to  Justice  Attorney  Awards 
Are  Few  in  Act's  First  Nine  Months 
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During  the  first  nine  months  that 
the  Equal  Access  to  justice  Act  was  in 
effect,  October  1,  1981,  to  June  30, 
1982,  private  parties  prevailing  against 
the  United  States,  a  federal  agency, 
or   an   official   acting   in   his   official 
capacity  filed  thirty  petitions  in  fed- 
eral courts   for  attorneys'  fees  and 
other  expenses  under  provisions  of 
the  act.  The  act,  Public  Law  96-481, 
codified  as  28  U.S.C.  §  2412,  autho- 
rizes an  administrative  agency  or 
court  to  award  to  ultimately  prevail- 
ing private  parties  attorney  fees  and 
other  costs,  such  as  those  for  expert 
witnesses  and  work  required  to  build 
a  case,  for  administrative  agency  ad- 
judications,   non-tort    civil    actions, 
and/or  subsequent  court  reviews  of 
those  findings.  A  plaintiff  must  meet 
certain  financial  requirements  to  be 
eligible  for  such  an  award;  the  govern- 
ment must  be  unable  to  show  that  its 
position  was  "substantially  justified"; 
and  no  special  circumstances  making 
an  award  unjust  may  exist. 

The  A.O.  is  charged  under  the  stat- 
ute with  keeping  statistics  on  Equal 
Access  to  Justice  Act  awards,  and 
with  reporting  these  annually  to  Con- 
gress. The  following  data  are  derived, 
in  the  main,  from  the  first  annual 
report,  dated  September  22,  1982. 

Of  the  thirty  petitions  for  attorney 
and  other  fees,   seventeen   requests 
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were  denied:  fourteen  because  the 
government's  position  was  demon- 
strated to  be  "substantially  justified," 
and  three  because  of  the  existence  of 
special  circumstances  that  would  make 
an  award  unjust. 

Of  the  $683,518  awarded  to  the 
remaining    thirteen    petitioners, 
$635,999  was  awarded  to  petitioners 
in  two  cases.  In  the  larger  of  these,  a 
class   action   on   behalf   of   deaf   and 
hearing-impaired  citizens,  the  Greater 
Los   Angeles   Council   on    Deafness, 
Inc.,  was  awarded  $435,999  after  pre- 
vailing against  the  U.S.  Department 
of    Education,    the    Department    of 
Health  and  Human  Services,  the  Fed- 
eral   Communications    Commission, 
and  the  Department  of  Justice.  Plain- 
tiffs   in    that    case    had    brought    an 
action    under    the    Communications 
Act   and   the   Rehabilitation   Act,   as 
amended,  to  compel  those  agencies  to 
promulgate    regulations    required 
under  these  statutes  to  make  public 
television  stations  accessible  to  the 
hearing-impaired.  The  second  largest 
award,    $200,000,    was    ordered    for 
attorney  fees  for  A.  Ernest  Fitzger- 
ald, the  well-known,  high-level  execu- 
tive in   the   Department   of  the   Air 
Force,  whose  job  was  abolished  fol- 
lowing his  reports  to  superiors  about 
C-5  cargo  plane  cost  overruns.  Fitz- 
gerald prevailed  in  an  appeal  against  a 
ruling  by  the  then-Civil  Service  Com- 
mission,  which   had   rejected   Fitzger- 
.ald's  charge  that  the  Air  Force  had 
not  placed  him  in  a  comparable  posi- 
tion to  the  one  he  had  lost,  as  ordered 
in  a  previous  decision. 

Among  the  eleven  other  petitions 
that  were  successful,  six  involved  the 
Internal  Revenue  service  and  totaled 
$21,568.  Suits  against  the  Depart- 
ment of  Health  and  Human  Services, 
excluding  the  one  cited  above,  totaled 
$7, 1  20.  A  plaintiff  against  the  I  apart- 
ment of  Labor  was  granted  an  award 
of  $12,930,  and  another  received  a 
$5,901  award  against  the  Govern- 
ment Printing  Office.  ■ 


INCREASES,  from  page  1 

crease  in  employment  discriminal 
cases;  a  25.9  percent  increase  in  b. 
ruptcy  appeals  to  district  courts;  a  2z 
percent  rise  in  foreclosures;  and  a 
16.7  percent  increase  in  trademark 
cases  and  15.2  percent  rise  in  copy- 
right filings. 

Categories  of  civil  filings  that  de- 
creased in  1982  were:  land  condemna- 
tion cases  (by  51.6  percent);  fraud 
cases,  including  truth-in-lending  (by 
21  percent);  and  antitrust  cases  (by 
21.2  percent)  filed  by  both  private 
parties  and  by  the  U.S. 

Criminal  cases  filed  in  district  courts 
also  rose,  totaling  32,682,  or  an  aver- 
age of  63  new  cases  for  each  district 
judge.  The  total  number  of  cases 
filed,  terminated,  and  pending  all  in- 
creased, almost  in  lockstep.  Percent- 
age increases  for  1982  represented 
4.5  percent,  5.5  percent,  and  5.1  per- 
cent higher  figures  than  the  totals  a 
year  before.  The  higher  totals  resulted 
from  increased  prosecutions  in  most 
major  offense  classifications,  of  whic1- 
the  highest  were:  marijuana  prosecu 
don's  (up  39.9  percent),  with  other 
drug  violations  up  11.5  percent;  weap- 
ons and  firearms  violations  (up  36.2 
percent);  forgery  and  counterfeiting 
prosecutions  (up  17.6  percent);  and 
auto  theft  cases  (up  21  percent). 

The  overall  percentage  increase  in 
bankruptcy  filings  for  1982  was  1.7 
percent.  The  number  of  estates  in- 
volved—527,811— exceeded  198l's 
record   year,   in   which   43.8   percent 
more    estates    were    in    bankruptcy 
than  the  prior  year.  About  15  percent 
of     these  — 77,503— were    business 
bankruptcies,     while     85     percent— 
449,839 — were    non-business    bank- 
ruptcies. The  largest  jump  was  seen 
in  an  84.5  percent  increase  in  Chapter 
11  cases,  from  8,785  in  1981  to!6,215 
in   1982,   and  there  was  also  a  12.6 
percent  increase  in  Chapter  13  cases, 
from      128,281      to     144,444.     The 
number   of  Chapter  7   bankruptcies 
decreased     by     3.9     percent,     frorc 
381, 995  to  367,141  cases.  U.S.  bank 
ruptcy    courts    closed    28.3    percent 
more  estates  than  during  last  year; 
nevertheless  732,871  bankruptcy  estates 
were  pending  on  )une  30,  1982.        ■ 
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Drug  Aftercare  Program 
Assessment  by  FJC 

An  advisory  panel  to  assist  the  FJC 
in  the  evaluation  of  the  Contract 
Services  for  Drug  Dependent  Federal 
Offenders  Program  recently  held  its 
first  meeting  at  the  Center.  The  Cen- 
ter has  undertaken  a  multiphased 
evaluation  of  the  federal  drug  after- 
rare  program  at  the  request  of  the 
A.O.'s  Probation  Division,  to  comply 
with  a  requirement  of  18  U.S.C. 
J  4255  that  the  A.O.  provide  Congress 
with  an  evaluation  of  the  program. 

Members  of  the  newly  appointed 
oanel  are:  Lee  Sechrest,  director,  Cen- 
:er  for  Research  on  Utilization  of 
Scientific  Knowledge  (CRUSK),  Uni- 
/ersity  of  Michigan;  Richard  Larson, 
director,  Operations  Research  Cen- 
:er,  Massachusetts  Institute  of  Tech- 
lology;  Steven  West,  department  of 
psychology,  Arizona  State  University; 
Don  Savage,  chief  U.S.  probation  of- 
icer,  Middle  District  of  Tennessee; 
Richard  Mallard,  U.S.  probation  offi- 
:er,  Northern  District  of  Texas;  and 
Cevin  O'Brien,  program  manager, 
\.0.  Office  of  Management  Review. 

Working  with  the  advisory  panel 
ind  an  outside  contractor,  Macro 
Systems,  Inc.,  the  Center  expects  to 
:omplete  the  design  phase  of  the 
mpact  evaluation  before  the  end  of 
L982,  with  implementation  of  the 
itudy  to  begin  in  early  1983. 

For  the  first  phase  of  the  Center's 
evaluations,  data  on  the  initial  opera- 
ion  of  the  aftercare  program  were 
gathered  from  ten  districts:  Califor- 
iia  Central,  Texas  Southern,  New 
r"ork  Southern,  Illinois  Northern, 
ndiana  Northern,  Maryland,  Michi- 
gan Eastern,  Missouri  Western,  Ne- 
braska, and  New  Jersey.  In  addition  to 
:onducting  interviews  with  various 
udges,  probation  officers,  regional 
:ommissioners  from  the  U.S.  Parole 
-ommission,  and  parole  hearing  exam- 
ners,  case  files  of  1,356  offenders  in 
he  aftercare  program  were  analyzed. 

Results  of  the  first  phase  of  the 
evaluation  will  appear  in  an  FJC  pub- 
ication  scheduled  for  production  next 
,'ear.  ■ 


Pictured  above  are  members  of  the  FJC  advisory  aftercare  panel  along  with  project  staff  from 
Macro  Systems,  Inc.  Standing  (I.  to  r.lare:  Steve  West,  Lee  Sechrest,  James  Eaglin  (FJC  Project 
Director),  Richard  Larson,  James  Ross(Macro),  Albert  Audette  (Marco).  Seatedlfrom  1.  to  r.h 
Don  Savage,  Richard  Mallard,  John  Williams  (Macro),  and  Kevin  O'Brien. 


Closed  Loop  Antennas  for  Hearing-Impaired 
Installed  in  District  Court  of  Maryland 


While  the  three  new  courtrooms 
and  judges'  chambers  for  the  U.S.  dis- 
trict court  in  Maryland  were  under 
design,  representatives  of  Balti- 
more's hearing-impaired  community 
asked  court  officials  to  consider 
installation  of  amplification  equip- 
ment in  the  public  areas.  As  a  conse- 
quence, reports  Clerk  Paul  R.  Schlitz, 
the  new  facilities,  now  under  con- 
struction, include  closed  loop  anten- 
nas for  persons  with  hearing 
disabilities.  The  antenna  is  connected 
to  the  courtroom's  public  address 
system,  and  will  enable  individuals 
wearing  hearing  aids  to  turn  a  switch 
and  receive  in  their  hearing  aids  the 
transmission  of  material  that  is 
amplified  through  the  public  address 
system.  (Hearing  aids  in  this  situa- 
tion operate  in  a  manner  similar  to 
receivers  frequently  available  for  use 
in  art  galleries,  where  radio  fre- 
quency transmissions  allow  recep- 
tion by  receiver-users  of  instruction- 
al materials  when  users  are  in  close 
proximity  to  amplified  recordings.) 

"This  is  a  relatively  simple  and 
inexpensive  device  to  construct  in  a 


courtroom  or  in  any  type  of  hearing 
or  assembly  room,"  says  Mr.  Schlitz. 
The  electrical  subcontractor  in 
charge  of  installing  the  closed  loop 
system  places  the  cost  of  the  equip- 
ment at  about  $1,200  per  courtroom. 
The  total  cost  of  the  new  facilities  is 
expected  to  be  approximately 
$1,300,000. 

"It's  a  significant  step  forward  in 
providing  access  for  hard-of-hearing 
people,"  says  Sy  DuBow,  director  of 
the  National  Center  for  Law  and  the 
Deaf.  David  Saks,  founder  of  the 
nonprofit,  totally  volunteer  Organ- 
ization for  Use  of  the  Telephone,  Inc., 
who  brought  the  proposal  to  the  dis- 
trict court,  hopes  that  implementa- 
tion of  such  induction  loop  systems 
wilJ  spread  through  the  federal 
courts  and  perhaps  also  be  adopted  in 
state  systems.  Subsequent  to  Mary- 
land state  hearings  at  which 
members  of  his  organization  testi- 
fied, permanent  induction  systems 
were  installed  in  visitors'  galleries  at 
the  Maryland  House  of  Delegates, 
the  State  Senate,  and  in  one  hearing 
room.  Other  hearing  rooms  are 
equipped  with  portable  systems.      ■ 


IheTHIKDBRANCH 


s 
E 


NfpTEWORTHY 


The  Third  Circuit  has  initiated  a  • 
newsletter,  Third  Circuit  journal.  Its 
publication  schedule  is  indefinite,  but 
it  is  the  hope  of  Circuit  Executive 
Paul  Nejelski  that  the  journal  will 
appear  quarterly.  The  first  issue, 
dated  Summer  1982,  was  distributed 
in  September;  the  second  is  in  pro- 
duction. Number  1,  in  addition  to 
news  of  appointments  and  circuit 
events,  also  includes  articles  on  the 
Eastern  District  of  Pennsylvania's  arbi- 
tration experiment,  on  circuit  uses  of 
teleconferences,  and  an  interview 
with  the  chairman  of  the  circuit's 
Lawyers  Advisory  Committee. 

The  Second  Circuit  and  Fourth 
Circuit  also  publish  periodic  newslet- 
ters; and  the  Ninth  Circuit  plans  to 
revive  its  publication  soon. 


Following  a  jury's  finding  that  John 
W.   Hinckley,  Jr.,  was  not  guilty  by 
reason   of   insanity   of   charges   of 
shooting  President  Reagan  and  three 
other  men,  U.S.  District  Court  Judge 
Barrington  D.  Parker  (D.  D.C.),  who 
presided   over   the   Hinckley   trial, 
received  about  1,500  letters— most  of 
which  blamed  him  for  the  acquittal 
and  criticized  him  for  the  instructions 
he  gave  the  jury  on  the  insanity  plea. 
Some  of  the  letters  even  included  a 
"nasty    streak   of   racism    running 
through  them,"  added  Parker,  who  is 
black. 

Judge  Parker  also  said  in  an  inter- 
view televised  by  the  Independent 
Television  News  Association  that  the 
public  did  not  seem  to  understand  a 
trial  judge's  role  as  interpreter,  not 
maker,  of  the  law. 

Nevertheless,  Judge  Parker  does 
not  support  efforts  to  change  the 
insanity  plea.  He  told  the  interviewer 
that  he  disagrees  with  both  the 
notions  of  abolishing  the  defense  and 
of  shifting  the  burden  of  proof  to  the 
defense,  because  it  is  one  of  our  sys- 
tem's foundation  stones  that  the 
government  shall  bear  the  burden  of 
proof  m 


Devitt  Award  Established 
for  Leading  Jurist 

Nominations  for  the  first  annual 
Edward  J.  Devitt  Award  for  Distin- 
guished Service  to  Justice  are  now 
being  accepted.  All  Article  III  judges 
are  eligible  for  the  award,  which  car- 
ries an  honorarium  of  $10,000.  Any 
individual  may  submit  a  nomination 
for  the  1982  competition,  to  honor  a 
federal  judge  who  has  made  "special 
contributions  to  the  advancement  of 
the  cause  of  justice."  The  award  has 
been   established   in   recognition   of 
Senior  Judge  Devitt,  who  was  long 
the  chief  judge  of  the  District  of  Min- 
nesota,   and    whose    thirty-six-year 
judicial  career  has  included  many  sub- 
stantial contributions  to  the  cause  of 
justice. 

Judge  Devitt  will  serve  alongside 
justice  Byron   H.   White  and  Judge 
Gerald  Bard  Tjoflat  on  the  panel  that 
selects  the  winner  of  the  first  award. 
Nominations  should  be  in  writing, 
states  the  West  Publishing  Company, 
sponsor  of  the  competition,  and  could 
cite  "a  federal  judge's  scholarly  writ- 
ings, leadership  in  improving  court 
administration,  effectiveness  in  im- 
proving discovery  practices,  or  ac- 
complishment of  any  professionally 
related  activity  contributing  to  the 
advancement  of  the  cause  of  justice." 
The   deadline   for   nominations   is 
(anuary  1, 1983.  They  should  be  sub- 
mitted to:  Devitt  Distinguished  Ser- 
vice  to   Justice    Award,    P.    O.    Box 
43810,  St.  Paul,  MN  55164.  ■ 


Only  Five  Percent  in  Third 
Branch  Are  Article  III  Judges 

The   third   branch   of  the   federal 
government  employed  15,328  individ- 
uals as  of  June  30, 1982,  an  increase  of 
722  or  4.7  percent  over  the  total  em- 
ployed one  year  earlier.  Of  the  total 
employed,  only  5.6  percent,  or  860, 
are  Article  III  judges,  while  7,132  per- 
sons, or  46.5  percent  of  federal  judi- 
cial personnel,  are  members  of  judges' 
staffs,  judges'  clerks  and  employees 
in   clerks'   offices,   or   other   federal 
court  personnel.  These  personnel  in- 
clude circuit  executives,  court  report- 
ers,   secretaries,    law   clerks,   and 
others. 

In  addition,  bankruptcy  judges  (236) 
and  staff  (2,568)  numbered  2,804,  or 
18.3  percent  of  the  total;  U.S.  magis- 
trates (451)  and  staff  (438)  numbered 
889,   or  5.8   percent;   and  probation 
officers  (1,610),  probation  office  as- 
sistants (15),  pretrial  services  officers 
(82),  and  clerks  (1,022)  totaled  2,729, 
or  17.8  percent  of  the  judicial  branch 
Among  the  smallest  categories  were( 
federal   public   defenders   and  their 
assistants  (154)  and  staffs  (147),  who 
totaled  301  or  2  percent,  and  staff 
members  of  the  Administrative  Office 
(513)  and  of  the  Federal  Judicial  Cen- 
ter (100),  who  together  totaled  4  per- 
cent of  the  overall  number  employed 
in  the  third  branch. 

(From  the  1982  Annual  Report  of  the 
Director  of  the  Administrative  Office 
of  the  U.S.  Courts,  addendum  to 
Table  21.)  * 


Most  Adults  in  Corrections  Programs  Are  Not  Incarcerated 


Only  about  one-quarter  of  adults 
in  federal  and  state  correctional  pro- 
grams in  1981,  or  26  percent,  were  in 
jails  or  prisons;  the  other  three- 
quarters  were  in  either  parole  (11 
percent)  or  probation  (63  percent) 
programs,  reports  the  Bureau  of  Jus- 
tice Statistics. 

Translated  into  numbers,  these 
percentages  mean  that  at  year's  end 
1981,  352,500  individuals  were 
inmates  of  federal  and  state  prisons 
with  sentences  of  over  one  year,  and 


156,800  were  in  jails;  223,800  people 
were  on  parole;  and  1,222,000  were 
on  probation.  Parolees  under  county 
jurisdiction,  juveniles,  or  individuals 
in  mental  health  institutions  in  lieu  of 
prisons  were  not  included  in  these 
totals. 

Although  the  number  on  parole 
rose  by  less  than  2  percent  nationally, 
the  overall  probation  figure  grew  4 
percent,  with  all  states  but  two- 
Nebraska  and  South  Carolina- 
reporting  increases  in  1981.  ■ 
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"In  the  recent  history  of  this  coun- 
try, federal  courts  have  stood  as  a 
bulwark  for  the  protection  of  our 
basic  constitutional  guarantees.  They 
have  been  willing  to  protect  some- 
times very  unpopular  constitutional 
guarantees  when  members  of  the 
legislative  and  executive  branches 
have  not  had  the  courage  to  do  so.  We 
should  support  that  role  rather  than 
detract  from  it  if  we  are  serious  about 
keeping  our  oath  to  uphold  the  Con- 
stitution....The  onslaught  against 
constitutional  guarantees,  next  to 
nuclear  war,  is  the  most  serious 
threat  to  this  nation." 

— Senator  Dale  Bumpers,  speech  to 
the  Eighth  Circuit  Judicial  Confer- 
ence, July  28,  1982. 


"As  a  correctional  administrator,  1 
contend  that  education  in  correc- 
tions, generally,  is  not  doing  the 
job. ...We  always  hear  the  rhetoric 
that  the  administration  is  not  support- 
ive; the  warden  does  not  care;  and, 
that  there  is  no  money.  While  we  are 
currently  in  an  economy  of  cutback 
management,  if  we  continue  to  say 
'Ain't  it  awful,'  we  will  reinforce  the 
complacency  that  already  exists.  This 
is  a  cop-out  for  lack  of  creative  man- 
agement and  forward-looking  pro- 
gram development." 

— Cerald  M.  Farkas,  associate  com- 
missioner, Federal  Prison  Industries, 
Inc.,  remarks  before  the  State  Direc- 
tors of  Correctional  Education,  July 
25,  1982. 


"Judging  is  no  longer  a  cottage 
industry;  it  has  become  organized 
production  marked  by  the  division  of 
labor,  production  quotas,  and  elabo- 
rate statistical  controls.  Staff  attor- 
neys, elbow  clerks,  secretaries 
(personal,  pool,  and  otherwise),  court 
executives  and  their  staffs,  and  large 
numbers  of  non-legal  clerks  make  up 
the  milieu  within  which  many  judges 
function.  A  judge  must  to  some 
degree  become  an  administrator— a 
manager  of  the  judicial  process.  Oth- 
ers will  write  much  of  what  he  signs; 
his  talents  as  a  "quick  study"  are 
honed,  and  "deliberation"  consists  of 
elbow  clerks  ascertaining  whether 
the  judge's  provisional  judgment  can 
coexist  with  existing  precedents.  Per- 
haps I  exaggerate  but,  if  so,  I  think 
very  little." 

— ludge  loseph  T.  Sneed  (Ninth 
Circuit),  speech  to  the  National  Judi- 
cial College,  August  6,  1982. 
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held  hearings  on  federal  court  report- 
ing in  June  1981,  and  later  introduced 
what  was  to  become  the  legislative 
revision  described  above.  In  December, 
Senator  Howell  Heflin  introduced  the 
provisions  calling  for  the  experiment 
and  postponing  the  effective  date  of 
the  amendment. 

Until  the  statutory  amendment 
takes  effect,  the  current  law  remains 
in  force.  Only  "shorthand  or  .  .  . 
mechanical  means"  may  be  used  as 
the  official  court  reporting  method. 
Thus,  despite  the  presence  of  the 
electronic  sound  recording  equipment 
in  the  test  courtrooms,  the  courts  of 
appeals  will  receive  only  steno-based 
transcripts  during  the  course  of  the 
experiment. 

For  the  experiment,  electronic 
sound  recording  equipment  has  been 
placed  in  twelve  district  courtrooms 
in  ten  circuits.  The  test  will  allow 
what  Senator  Heflin  called  "a  com- 
parison between  the  existing  system 
and  various  electronic  systems,  side 
by  side."  Whenever  transcripts  are 
requested  of  the  official  court  report- 
er, the  electronic  sound  recordings 
will  be  sent  to  a  transcription  com- 


pany for  the  production  of  a  corres- 
ponding transcript.  Sample  transcripts 
will  be  compared  through  a  multi- 
staged  review  process  to  assess  the 
accuracy  of  the  tape-based  transcripts, 
mainly  using  the  official  transcripts 
as  the  standard.  The  experiment  will 
also  analyze  the  timeliness  of  tran- 
script production,  the  costs  of  the  two 
systems,  and  the  ability  of  electronic 
sound  recording  to  meet  all  other 
demands  that  federal  district  courts 
impose  on  the  current  court-report- 
ing system. 

The  Center  expects  to  have  the 
side-by-side  comparison  in  place  for 
approximately  six  months,  after  which 
it  will  prepare  a  report  of  its  findings 
for  the  use  of  the  appropriate  Judicial 
Conference  committees,  and  for  dis- 
tribution to  all  other  interested  parties. 
Numerous  groups  have  indicated 
deep  interest  in  this  project,  and  the 
Center  has  stressed  on  several  occa- 
sions its  interest  in  receiving  com- 
ments and  criticism  from  all  inter- 
ested parties.  Because  of  their  interest 
in  this  project,  the  United  States 
Court  Reporters  Association  and  the 
National  Shorthand  Reporters  Asso- 


ciation have  created  a  Task  Force  on 
Testing  Guidelines  for  Alternative 
Court  Reporting  Systems. 

Prime  responsibility  for  the  project 
is  assigned  to  the  Center's  Division  of 
Innovations  and  Systems  Develop- 
ment. Because  of  the  widespread  inter- 
est in  this  project,  the  directors  of  the 
Center  and  the  Administrative  Office 
have  asked  that  those  requesting  in- 
formation about  the  experiment  or 
wishing  to  voice  comments  or  criti- 
cism direct  all  such  communications 
to  Russell  R.  Wheeler,  Federal  Judicial 
Center,  1520  H  Street,  N.W.,  Wash- 
ington, D.C. 20005. 

The  GAO  study  referred  to  above 
also  criticized  the  district  courts'  man- 
agement of  court  reporters.  The  Judi- 
cial Conference,  at  its  March  1982 
meeting,  recommended  that  the  judi- 
cial councils  direct  every  district  court 
to  "develop  a  court  reporter  man- 
agement plan  that  will  provide  for  the 
day-to-day  management  and  super- 
vision of  an  efficient  court  reporting 
service  within  the  court."  The  man- 
agement plans,  however,  are  unre- 
lated to  the  electronic  sound  recording 
experiment.  ■ 
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Decision  Reporters 
Form  Association 

The  National  Association  of 
Reporters  of  Judicial  Decisions  held 
its  inaugural  meeting  July  2b  and  27 
in  the  Maryland  Court  of  Appeals, 
Annapolis,  Maryland,  to  adopt  by- 
laws and  to  elect  officers.  The  associa- 
tion will  aim  "to  improve  the  accuracy 
and  efficiency  of  reporting  [appellate! 
decisions  of  the  federal  and  state 
courts"  and  to  become  a  medium  for 
communication  and  cooperation 
among  official  reporters. 

Chosen  to  be  first  president  is 
Henry  C.  Lind,  U.S.  Supreme  Court; 
as  vice-president,  James  H.  Norris, 
Jr.,  Maryland  Court  of  Appeals;  as 
secretary,  George  Earl  Smith,  Ala- 
bama Supreme  Court;  and  as  trea- 
surer, John  T.  Fee,  U.S.  Tax  Court. 

Membership  is  open  to  any 
employee  in  a  reporter's  office  of  an 
appellate  court— federal  or  state,  the 
U.S.  Supreme  Court,  the  U.S.  Court 
of  Military  Appeals,  and  the  U.S.  Tax 
Court.  Further  information  may  be 
obtained  from  Mr.  Lind,  at  (FTS)  or 
(202)  252-3191.  " 


District  courts'criminal  case  filings 
declined  from  1977  to  1981  by  almost 
10  percent,  while  total  pending  cases 
declined  more  than  13  percent.  Dur- 
ing 1981  the  national  statistics 
showed  a  9.2  percent  increase  in 
pending  criminal  cases,  while  the  crim- 
inal dockets  in  the  district  courts  of 
the  Eighth  Circuit  decreased  by  9.6 
percent.  During  the  1977-1981  period 
civil  case  filings  rose  over  53  percent, 
civil  case  terminations  increased  by 
50.4  percent,  and  pending  cases  in- 
creased by  30.7  percent. 

The  circuit's  EEO  report  shows 
advancements  in  the  employment  of 
women  and  minorities;  however,  the 
circuit's  totals  are  below  the  national 
average.  In  the  category  of  legal/pro- 
fessional personnel  in  the  circuit,  63.5 
percent  are  males  and  36.5  percent 
females;  minorities  and  handicapped 
total  4.9  percent. 
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Eighth  Circuit  Publishes 
Two  Years  of  Statistics 

A  progress  report  covering  the  work 
of  the  Eighth  Circuit  for  the  years 
1980  and  1981  has  been  released  and 
made  available  to  the  bar  and  the 
general  public  by  Chief  Judge  Donald 
P.  Lay.  Circuit  Executive  Lester  C. 
Goodchild,  the  author  of  the  circuit's 
first  progress  report,  has  announced 
plans  to  publish  an  annual  publica- 
tion. 

The  report  notes  that:  total  case 
filings  in  the  Eighth  Circuit  Court  of 
Appeals  for  1981  were  almost  50  per- 
cent above  the  filings  five  years  ago. 
In  this  same  period  civil  case  filings 
were  70  percent  higher,  administra- 
tive case  filings  rose  almost  30  per- 
cent, and  criminal  case  filings 
declined  slightly. 

The  Eighth  Circuit  recorded  the 
second  most  substantial  growth  in 
pending  cases  in  the  nation  in  1980 
when  its  pending  caseload  rose  almost 

25  percent  over  1979. 
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remedies  for  private  wrongs,  includ- 
ing constitutional  torts,  civil  rights 
actions    (primarily  under     42  U.S.C. 
§    1983),    implied    private    rights    of 
action,  and  actions  under  Title  VII  of 
the  1964  Civil  Rights  Act  and  other 
employment  discrimination  statutes. 
As  specific  information  on  the  cur- 
riculum and  faculty  at  each  program 
becomes   available,   the  Center  will 
provide  it  to  judges  who  express  inter- 
est in  attending  one  of  the  programs. 
Application  Procedures:  Judges  wish- 
ing  to   request   Center    support    to 
attend  any  one  of  the  four  summer 
programs  should  so  indicate  by  letter, 
as  soon  as  is  convenient,  to  Kenneth 
C.  Crawford,  director  of  the  Center's 
Division  of  Continuing  Education  and 
Training.  Letters  must  be  received  no 
later  than  January  28,  1983. 

Judges'  requests  for  support  will  be 
accommodated  to  the  extent  that 
funds  budgeted  for  the  summer  pro- 
grams will  allow,  and  subject  to  the 
presumption  that  judges  who  re- 
ceived Center  support  to  attend  the 
Harvard  or  Columbia  programs  in 
past  years  will  normally  not  be  eligi- 
ble for  support  for  any  of  the  four 


Appointments 

David    D.    Dowd,   Jr.,    U.S.    District 

Judge,  N.D.  Ohio,  Oct.  8 
Bruce  M.  Selya,  U.S.  District  Judge, 

D.  R.I.,  Oct.  12 
Raymond   L.   Acosta,   U.S.   District 

Judge,  D.  P.R.,  Oct.  14 
Edward    Rafeedie,    U.S.    District 

Judge,  CD.  Cal.,  Oct.  29 
George  C.  Fagg,  U.S.  Circuit  Judge, 

8th  Cir.,  Nov.  1 
James  C.   Fox.   U.S.   District  Judge, 

E.D.  N.C.,  Nov.  10 

Senior  Status 

C.G.   Neese,   U.S.    District  Judge, 

E.D.  Tenn.,  Aug.  31 
Stanley  Weigel,  U.S.  District  Judge, 

N.D.  Cal.,  Oct.  9 
Roger  D.  Foley,  U.S.  District  Judge, 

D.  Nev.,  Oct.  29 
John   D.    Butzner,   Jr.,    U.S.   Circu 

Judge,  4th  Cir.,  Nov.  1 

Deaths 

Frank  W.  Wilson,  Chief  Judge,  E.D. 

Tenn.,  Sept.  29 
Richard    T.    Rives,    U.S.    Circuit 

Judge,  11th  Cir.,  Oct.  28 


programs  this  summer.  Moreover, 
judges  who  will  have  been  on  the 
bench  for  only  a  short  period  at  the 
time  of  the  program  will  normally  not 
be  eligible.  If  requests  for  support 
exceed  the  support  available,  selec- 
tion will  be  made  by  a  committee 
appointed  by  the  chairman  of  the 
Center's  Board. 

Center  support  will  not  exceed  the 
amounts  for  travel  and  subsistence 
available  to  judges  under  existing 
government  regulations.  Special  eco- 
nomical dormitory  facilities  will  be 
available  at  each  law  school,  and  d( 
tails  on  these  arrangements  will  also 
be  made  available  to  interested  judges 
as  this  information  is  received.        ■ 
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arl  Imlay,  General  Counsel 
the  U.S.  Courts,  Retires 

Carl  Hudson  Imlay,  general  coun- 
at  the  Administrative  Office  of 
e  U.S.  Courts,  retired  on  October 
,  1982.  Mr.  Imlay  achieved  national 
rognition  as  the  federal  judiciary's 
visor  in  matters  of  law  pertaining 
court  operations.   He  has  served 
?  Supreme  Court,  the  ludicial  Con- 
■ence,  and  virtually  every  office 
thin  the  U.S.  courts. 
\s  general  counsel,  Mr.  Imlay  was 
:  legal  advisor  to  the  director  and 
?rating  officers  of  the  Administra- 
e  Office  and  has  acted  as  either 
retary  or  advisor  to  several  Judi- 
I  Conference  committees,  includ- 
;  the  Committees  on  the  Adminis- 
tion  of  the  Criminal  Law  and  the 
eration  of  the  Jury  System.  He  has 
Wished  articles  in  several  areas  of 
r,  including  jury  selection,  proba- 
n,  and  sentencing,  and  has  lectured 
ensively  on  the  subject  of  correc- 
lal  law. 

Ar.  Imlay  assumed  his  current  posi- 
"i  in  1966  after  six  years  in  private 
ctice  with  several  Washington 
ns,  concentrating  in  communica- 
ts  law.  He  had  previously  served 
?fly  with  the  Administrative  Office 
he  late  1950s  and  before  that  had 
nt  eight  years  with  the  Criminal 
'ision  of  the  Department  of  |us- 
',  where  he  specialized  in  appellate 
ration.  During  his  lustice  Depart- 
nt  service  he  was  engaged  princi- 
ly  in  representing  the  government 
ore  the  Supreme  Court,  as  well  as 
ore  the  U.S.  courts  of  appeals.  He 
sonally  argued  four  cases  in  the 
>reme  Court  and  was  involved  in 
briefing  of  numerous  other  cases 
behalf  of  the  government. 
I  native  of  Washington,  Mr.  Imlay 
)  graduate  of  Harvard  College. 
ring  World  War  II  he  served  as  an 
ny  officer  in  the  Quartermaster 
"ps  in  England,  France,  Belgium, 
Oermany.  Following  the  war  he 
died  law  at  C.eorge  Washington 
versity,  from  which  he  was  grad- 
ed with  honors  in  1  048.  He  was  a 
mberof  the  Order  of  the  Coif  and 


the  George  Washington  Law  Review. 
In  I Q-l^  he  married  Dorothy  Willen- 
bucher,  a  law  school  classmate.  They 
have  two  sons,  Christopher  David 
and  Charles  Lincoln.  Following  law 
school  he  was  associated  in  the  prac- 
tice of  law  with  his  father,  Charles  V. 
Imlay,  before  joining  the  Justice  De- 
partment. 

Mr.  Imlay  and  his  family  recently 
sold  their  home  in  Olney,  Maryland, 
and  now  reside  at  their  longtime 
weekend  retreat,  the  Devil's  Back- 
bone, a  farm  near  Antietam  Battle- 
field in  Boonsboro,  Maryland.  ■ 

Sixth  &  Ninth  Circuits 
Release  Annual  Reports 

The  Sixth  Circuit  Annual  Report 
for  the  twelve-month  period  ending 
lune  30,  1982,  shows  a  significant 
increase  in  case  dispositions  in  the 
court  of  appeals.  Dispositions  were 
up  16.5  percent  and,  for  the  first  time 
since  1970,  dispositions  exceeded  fil- 
ings even  though  filings  increased. 
Pending  cases,  therefore,  dropped  by 
135  cases  from  1981.  The  report 
noted  that  this  increase  in  productiv- 
ity occurred  even  though  the  court 
operated  at  full  strength  for  only 
three  months  of  the  year. 

The  report  noted  that,  for  the  first 
time,  regularly  scheduled  hearings 
exceeded  1,000.  This  reflects  the  rela- 
tively high  ratio  of  hearings  to  new 
case  filings  of  41.2  percent. 

In  January  1982  the  Sixth  Circuit 
began  an  experimental  calendar  by 
splitting  its  complement  of  active 
judges  in  half,  with  each  half  sitting 
for  seven  two-week  sessions.  The 
entire  court,  therefore,  will  have 
been  in  session  twenty-eight  weeks 
in  1982.  The  new  schedule  permits 
the  court  to  accommodate  visiting 
judges  more  readily.  The  new  sched- 
ule also  provides  for  each  panel  to 
consider  a  number  of  summary  dis- 
position cases  during  conferences  on 
cases  assigned  to  the  panel  for  hear- 
ing. Thus  special  trips  to  consider 
these  summary  disposition  cases  are 
not  necessary. 

See  CIRCUITS,  page  8 
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Nov.  15  Judicial  Conference  Advisory 
Committee  on  Appellate  Rules 

Nov.  15-16  Judicial  Conference  Sub- 
committee on  Judicial  Statistics 

Nov.  15-17  Workshop  for  Clerks  of 
Circuit  and  National  Courts 

Nov.  17-19  Seminar  for  Bankruptcy 
Judges 

Nov.  29-Dec.  1  Seminar  for  Magis- 
trates 

Dec.  6-8  Workshop  for  Clerks  of  U.S. 
District  Courts 

Dec.  8-10  Workshop  for  Chief  Dep- 
uty Clerks  of  District  Courts 
and  Circuit  Courts  of  Appeal 
and  Select  Divisional  Office 
Deputy  Clerks  in  Charge 

Dec.  9-10  Judicial  Conference  Sub- 
committee on   Federal-State 
Relations 
Dec.  13-14  Judicial  Conference  Subcom- 
mittee on  Supporting  Person- 
nel 
Dec.  13-15  Seminar  for  Newly  Ap- 
pointed Federal   Appellate 
Judges 
Dec.  16-17  Judicial  Conference  Sub- 
committee on  Judicial  Improve- 
ments 
Jan.  10-14  Judicial  Conference  Com- 
mittee on  Pacific  Territories 
Jan.  12-14  Seminar  for  Bankruptcy 

Judges 
Jan.  13-14  Judicial  Conference  Com- 
mittee to  Implement  the  Crim- 
inal Justice  Act 
Jan.  13-14  Judicial  Conference  Com- 
mittee on   Rules  of  Practice 
and  Procedure 
Jan.  14  Judicial  Conference  Commit- 
tee on  Administration  of  the 
Bankruptcy  System 
Jan.  18-21  Judicial  Conference  Com- 
mittee on  Judicial  Ethics 
Jan.  19-21  Workshop  for  Judges  of 

the  Ninth  Circuit 
Jan.  20-21  Judicial  Conference  Com- 
mittee on  Administration  of 
the  Magistrate  System 
Jan.  20-21  Judicial  Conference  Com- 
mittee on  the  Operation  of 
the  Jury  System 


theTMJDRDbranch 

Death-Row  Prisoners'  Total  Swells  in  1981; 
Nearly  One-Half  in  Florida,  Texas,  and  Georgia 


The  number  of  persons  on  death 
row   reached  a   record-breaking  838 
on   December  31,   1981,   and  repre- 
sented an  increase  of  150  over  the 
number  of  condemned  prisoners  at 
year's  end  1980.  Three  times  as  many 
individuals  were  sentenced  to  death 
during   that   year   as  were  removed 
from  the  list,  according  to  a  recently 
released  Bureau  of  Justice  Statistics 
bulletin,     "Death-row     Prisoners 
1981."  One  was  executed,  one  was  a 
suicide,   two  died  of  natural  causes, 
and  seventy-four  were  relieved  of  the 
death  penalty.  The  228  new  death- 
row  prisoners  represented  a  16  per- 
cent increase  over  the  number  who 
received  death  sentences  in  1980. 

Death-row     prisoners     tallied     in 
these   statistics   included   11   women 
(all  from  southern  states)  and  47  His- 
panics  (including  16  in  Texas  and  12 
in  California).  Blacks  represented  41 
percent  of  the  condemned  prisoners. 
At    the    close    of    1981,    thirty-six 
states  had  statutes  permitting  capital 
punishment,     and     twenty-eight    of 
these  had  prisoners  awaiting  execu- 
tion. Three  states  had  nearly  half  of 
all  death-row  prisoners:  Florida  had 
the  largest  number,  161,  with  death 
sentences;  Texas  had  144;  and  Geor- 


gia had  91.  During  1981,  however, 
California,  whose  total  of  condemned 
swelled  from  44  to  83,  contributed 
most  to  the  national  increase  in  con- 
demned prisoners. 

Nationwide,  said  Benjamin  H.  Ren- 
shaw  111,  acting  director  of  the 
bureau,  the  number  of  death-row 
prisoners  has  been  rising  steadily 
over  the  last  five  years.  Four  have 
been  executed  since  1976,  but  only 
one  of  these  did  not  wish  todie.  Eight 
persons  on  death  row  during  this 
period,  however,  have  committed 
suicide,  according  to  the  New  York 
State  Defenders  Association. 

"The  United  States  will  witness  a 
spate    of    executions    beginning    in 
1983-84     without     parallel     in     this 
Nation    since    the    depression    era," 
wrote  Renshaw  in  the  BJS  bulletin. 
Since   increasing   numbers  of  states 
have     enacted     capital     punishment 
measures  that  have  pacsed  constitu- 
tional muster,  and  many  inmates  are 
exhausting    their    available    appeals, 
"the  situation  is  ripe  for  the  Nation  to 
witness      executions      at      a     rate 
approaching  the  more  than  three  per 
week     that     prevailed     during     the 
1930's."  ■ 


CIRCUITS,  from  page  7 

The    Ninth    Circuit    has    likewise    / 
experienced   an   increase   in  disposi-    ( 
tions.  Terminations  in  1982  were  up 
5  percent.  Since  filings  were  up  2  per- 
cent, the  pending  caseload  was  down 
3  percent. 

These  statistics  were  noted  in  the 
first  Annual  Report  of  the  NinthCir- 
cuit  Executive.  The  report 
announced,  as  well  as  workload  sta- 
tistics, several  recent  innovations. 
The  Annual  Action  Plan  adopted  by 
the  Ninth  Circuit  Judicial  Council  set 
priorities  and  goals  for  the  coming 
year.  The  plan  covers,  among  other 
subjects,  court  reporter  manage- 
ment, space  needs,  and  juror 
utilization. 

The  Annual  Report  also  reviewed 
the  Ninth  Circuit  Innovations  Pro- 
ject, which  was  designed  to  imple- 
ment a  series  of  measures  to  reduce 
backlog  and  deal  with  related  prob- 
lems of  size  and  productivity.  The 
project  includes  a  screening  program; 
fixed,  five-day,  nine-months-a-year 
hearing  panels;  a  reduction  in  the  use  I 
of  visiting  judges;  prebriefing  confer- 
ences; improved  decisional  practices; 
and  improved  administrative  practic- 
es. As  part  of  this  project  the  court 
of  appeals  agreed  to  a  50  percent 
increase  in  workload  per  active  judge, 
effective  January  1982.  ■ 


BULLETIN  OF  THE  FEDERAL  COURTS 


D  BRANCH 


First 

Class 

Mail 


Vol.  14  No.  11      November  1982 

The  Federal  Judicial  Center 
Dolley  Madison  House 
1520  H  Street,  N.W. 
Washington,  D.C.  20005 

Official  Business 


Postage  and 

fees  paid 

United  States 

Courts 


U.S.  GOVERNMENT  PRINTING  OFFICE  1982-360-909(207) 


BULLETIN  OF  THE  FEDERAL  COURTS 


1*J  S 


ft.  lil/G. 


theTI 


BRANCH 


VOLUME  14 
NUMBER  12 
DECEMBER  1982 


o      "4 


Victim  and  Witness  Protection  Act  of  19&ty  ^<^> 

Will  Have  Major  Impact  on  the  Courts  ^W 

In  the  waning  hours  of  October  2,  Among  the  act's  provisions  are  the 

just  before  departing  Washington  for  following: 

its  preelection  recess,  Congress  passed  •  Section  3,  regarding  Victim  Im- 
the  Victim  and  Witness  Protection  pact  Statements,  amends  F.R.  Crim. 
Act  of  1982  (S.  2420).  The  act  became  P.  32(c)(2)  to  require  that  the  pre- 
law (P.L.  97-291)  when  President  sentence  report  contain,  in  addition 
Reagan  signed  it  during  a  Rose  Garden  to  the  previous  inclusion  of  the 
ceremony  October  12.  defendant's  criminal  record  and  infor- 

The  new  law  is  expected  to  have  mation  about  the  defendant  that  may 
wide  repercussions  on  the  judiciary,  be  helpful  in  sentencing,  "informa- 
particularly  on  judges,  magistrates,  tion  concerning  any  harm,  including 
probation  officers,  and  pretrial  ser-  financial,  social,  psychological,  and 
vices  officers.  Among  other  things,  it  physical  harm,  done  to  or  loss  suf- 
requires  victim  impact  statements  of  fered  by  any  victim  of  the  offense" 
a  specified  nature  in  all  presentence  and,  also,  any  information  concern- 
reports  on  federal  offenders;  widens  ing  "the  restitution  needs  of  any  vic- 
federal  law  on  witness  intimidation,  tim  of  the  offense."  Prior  to  the  act's 
tampering,  and  retaliation  and  tough-  passage,  such  types  of  information 
ens  penalties  for  these  crimes;  pro-  could  be  included  in  presentence  re- 
vides  for  both  temporary  and  perma-  ports;  now  the  court  must  specifically 
nent  restraining  orders  to  protect  direct  the  collection  of  such  informa- 
victims  and  witnesses  from  harass-  tion,  which  must  be  included  in  every 
ment;  and  mandates  federal  courts  to  presentence  report, 
require  offenders  to  make  restitution  (The  Probation  Division  mono- 
to  their  victims  or  designees,  in  addi-  graph,  The  Presentence  Investigation  Report, 
tion  to  or  in  lieu  of  other  penalties,  also  known  as  Publication  105,  is  cur- 
and,  when  no  restitution  or  partial  rently  undergoing  revision  and  will 
restitution  is  ordered,  requires  judges  include  a  section  on  the  Victim  Impact 
to  provide  reasons  in  writing.  Statement.  Copies  of  the  section  have 

Most  requirements  of  the  act  are  already  been  distributed  to  appro- 
effective  immediately,  but  one  excep-  priate  personnel  in  the  judiciary.) 
tion  and  one  ambiguity  are  note-  •  Section  4  of  the  act  amends  18 
worthy.  The  provisions  relating  to  U.S.C.  Chapter  73,  on  "Obstruction 
restitution  will  apply  to  offenses  of  Justice,"  by  adding  four  new  sec- 
occurring  on  or  after  January  1, 1983.  tions.  Two  of  the  sections  (§  1512  and 
In  addition,  Congress's  intention  to  §  1513)  clarify  and  broaden  criminal 
delay  the  effective  date  for  victim  offenses  relating  to  intimidation  of 
impact  statements  (section  3)  until  victims  and  witnesses  already  codi- 
March  1,  1983,  was  inadvertently  fied  in  18  U.S.C.  §  1503  (pertaining  to 
rendered  ineffectual  by  a  typograph-  witnesses  in  federal  courts),  §  1505 
ical  error  in  section  9,  making  section  (regarding  witnesses  before  congres- 
3  effective  upon  enactment.  The  act  sionalor  federal  department  or  agency 
applies  only  to  federal  offenders  and  proceedings),  and  §  1510  (dealing  with 
federal  crimes  and  probation  and  informants).  Sections  1503  and  1505 
parole  violations;  but  one  of  are  parallel  provisions  prohibiting  the 
Congress's  hopes  for  the  act  is  that  it  use  of  force  or  threats  to  intimidate 
serve  as  model  legislation  for  state  witnesses.  This  section  also  reaches 
and  local  governments.  See  VICTIM  ACT,  page  7 


Chief  Justice  Urges 
Judicial  Systems  Planning 

Citing  dramatic  increases  in  the 
number  of  cases  filed  at  all  levels  of 
our  state  and  federal  courts  and  not- 
ing significant  change  in  the  novelty 
and  complexity  of  the  issues  pre- 
sented, Chief  Justice  Warren  E. 
Burger  recently  called  for  a  compre- 
hensive study  of  the  problems  facing 
our  courts  and  the  development  of 
long-range  plans  for  the  futureof  our 
judicial  systems. 

The  Chief  Justice,  addressing  the 
Arthur  T.  Vanderbilt  dinner  spon- 
sored by  New  York  University  and 
the  Institute  of  Judicial  Administra- 
tion, stated,  "We  have  reached  the 
point  where  our  systems  of  justice — 
both  state  and  federal — may  literally 
break  down  before  the  end  of  this 
century,  notwithstanding  the  great 
increase  in  the  number  of  judges  and 
the  large  infusion  of  court  adminis- 
trators." 

The  proposed  study,  the  Chief  Jus- 
tice said,  could  build  upon  the  impor- 
tant work  of  the  Williamsburg  and 
Pound  Conferences  and  the  Freund 
See  STUDY,  page  5 


1983  Summer  Programs 

Reminder:  District  and  appellate 
judges  wishing  Center  support 
to  attend  one  of  four  law  school 
summer  programs  in  1983 — at 
Harvard,  Columbia,  Northwest- 
ern, or  Brigham  Young  Univer- 
sity— should  write  to  Kenneth 
C.  Crawford,  Director  of  the 
Center's  Division  of  Continu- 
ing Education  and  Training, 
Washington,  D.C.  20005.  Let- 
ters must  be  received  by  Janu- 
ary 28,  1983.  Further  details  on 
the  summer  1983  programs  are 
available  in  the  November  Third 
Branch  (p.l). 


2  M    , . — 

THETHIRD  BRANCH 

"E.L.F."  Movement  to  Have 
Mammoth  Impact  on  Economy 


It  is  an  old  saw  that  "time  is  money." 
To  that  homily,  the  cost-conscious 
have  paired  a  more  recent  observa- 
tion, which  could  be  stated  in  parallel 
fashion   as  "space,   too,   is   money." 
With  costs  of  equipment  and  supplies 
on  an  ever-upward  spiral,  and  costs 
of  office  space  to  the  judicial  branch 
increasing  at  skyrocketing  pace,  the 
Judicial  Conference  of  the  U.S.  de- 
cided at  its  September  1981  sessions 
to  eliminate  the  use  of  legal-size  doc- 
uments in  all  federal  courts,  effective 
January    1,    1983.    That    letter-size 
paper  is   approximately   25   percent 
smaller  than  its  legal-size  counter- 
part   and    thus    will    cost    the    U.S. 
Treasury  25   percent  less  is   readily 
apparent.  What  judicial  officers  and 
employees  may  be  unaware  of  is  the 
fact  that  the  movement  to  abolish 
legal-size  paper  is  government-wide, 
at    all    levels    of    government,    and, 
further,  it  is  also  taking  hold  in  the 
vast  private  sector  of  business  and 
industry.  Over  half  the  states  now 
have  statutes  directing  employees  to 
phase  out  legal-size  documents  and 
to  convert  to  letter-size.  The  ramifi- 
cations of  the  switchover  to  uniform- 
size  documents  are  many,  according 
to  the  Association  of  Records  Man- 
agers and  Administrators  (ARMA), 
the  1,500-member  professional  group 
that  started  the  ELF  movement  and 
lobbied  for  its  passage  in  legislatures 


C$. 


iraTHIED^ANai 

BULLETIN  OF  THE  FEDERAL  COURTS 


Published  monthly  by  the  Administra- 
tive Office  of  the  U.S.  Courts  and  the 
Federal  ludicial  Center.  Inquiries  or 
changes  of  address  should  be  directed 
to  ]"^20  11  Street,  N.W.,  Washington, 
D.C.  20005. 

Co-editors 
Alice  I    <  CDonnell,  Director,  Division 
,,(  Inter  ludicial  Affairs  and  Informa 

tion  Services,  f  ederal  ludicial  (  enter 
h  I    SpanioUi  ,  Deputy  Director, 

Administrative  <  >ffi<  e,  U.S.  (  out  ts 


and  boardrooms  all  around  the  coun- 
try. ELF  is  the  acronym  for  Eliminate 
Legal-size  Files,  and  its  aim  is  to 
reduce  unnecessary  costs  and  ineffi- 
ciencies that  are  the  direct  result  of 
legal-size  paper. 

Legal-size  files  include  as  little  as  5 
percent  legal-size  documents,  but  the 
10,000  cubic  inches  of  wasted  space  in 
legal-size  cabinets  occupy  16  percent 
more  floor  space  than  letter-size 
cabinets  and  the  larger  furniture  costs 
the  purchaser  (in  the  case  of  the  judi- 
cial branch  as  well  as  throughout 
government,  the  taxpayer)  from  13 
percent  to  28  percent  more  than  its 
more  reasonably  sized  counterpart. 

Moreover,  government  agencies 
and  businesses  using  both  sizes  of 
paper  must  keep  double  inventories, 
stocking  two  types  of  letterhead  sta- 
tionery, second  sheets,  carbons,  copy 
sets,  Xerox  paper,  file  folders,  file 
guides,  stencils,  binders,  writing  pads, 
mailers,  and  envelopes,  and,  still 
more,  maintain  these  double  inven- 
tories at  every  work  station  and 
inventory  area.  It  follows  that  such 
double  inventories  are  also  necessary 
at  every  step  from  producer  to  whole- 
saler, to  stationer  to  office  equipment 
dealer  to  warehouse. 

This  is  not  to  overlook  the  extra 
cost  to  the  end-user,  and  in  the 
instant  case  to  the  public,  of  960 
square  inches  of  furniture-grade, 
casework  steel  wasted  with  each  aver- 
age lateral  file  cabinet,  nor  to  over- 
look the  cost  of  additional  tooling 
necessary  to  enable  dual  use  of  copy- 
ing machines  and  microfilm  reader/ 
printers  or  of  laboratory  technicians 
who  must  worry  about  reduction 
ratios  and  combinations  of  modes 
when  filming  oversize  documents. 

Naturally,  legal-size  documents  are 
heavier  and  more  costly  to  mail,  take 
up  more  space  in  trucks,  and  are  heav- 
ier to  lift.  Lest  one  think  the  propo- 
nents of  ELF  have  overlooked  any- 
thing, it  is  important  to  point  out  that 
all  these  excesses  in  paper,  cardboard, 
steel,  and   plastic   waste   natural   re- 


sources. Larger  objects  cost  more  to 
make  as  well  as  to  transport.  It  takes 
about  two  trees  from  the  Northwest 
or  seventeen  southern  trees  to  pro- 
duce a  ton  of  paper,  and  energy. 
Paper  is  100  percent  recyclable, 
ARMA  says,  but  much  of  it  is  lost  as 
unrecovered  waste,  and  one  of  ELF's 
goals  is  "eliminating  potential  waste 
before  it  occurs." 

What   all    this    means    for   judicial 
branch  employees,  besides  a  lesson  in 
logic    and    effective    lobbying    tech- 
niques,  is   contained   in   a   directive 
issued    by    the    General    Services 
Administration  during  the  summer. 
GSA  Bulletin  FPMR  B-120  instructs 
all  federal  agencies  to  use  up  existing 
stocks  of  legal-size  paper  materials, 
to  institute  no  new  legal-size  files, 
and  to  plan  for  conversion  of  existing 
information  storage  and  retrieval  sys- 
tems to  the  new  letter-size  standard. 
No  agency  is  expected  to  replace  large 
file  cabinets  immediately  with  smaller 
ones,   but   neither  are  purchases  of 
legal-size  furniture  to  be  made.  Where 
additional    legal-size    equipment    is 
needed,  it  should  be  obtained  from 
excess  inventories  kept  by  GSA's  Fed- 
eral Property  Resources  Service.  Still 
more,  directs  the  GSA  bulletin,  no 
further   legal-size   forms   should   be 
designed.   Revision  of  old   forms  to 
letter-size  should  take  place  "at  the 
earliest  practicable  time."  ■ 


Workload  Statistics  for  1982 

The  Administrative  Office  of  the 
U.S.  Courts  has  now  published  its 
annual  compilation  of  key  statistics 
on  the  workload  of  federal  judges, 
Management  Statistics  for  United  States 
Courts—  1982.  The  new  volume,  like 
preceding  editions,  contains  data  per 
judgeship  for  each  U.S.  district  court 
and  per  panel  for  each  U.S.  court  of 
appeals,  and,  in  addition,  national 
profiles.  The  publication  will  be  dis- 
tributed automatically  to  all  U.S.  dis- 
trict and  circuit  judges,  circuit  execu- 
tives, clerks  of  court,  deputies  in 
charge  of  divisional  offices,  and  court 
libraries. 
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loliday  Message  from  Chief 
ustice  Warren  E.  Burger 


Calendar 


The  Christmas  Season  brings  us  to 
le  close  of  the  third  year  of  the 
980s  and  it  is  a  good  time  to  look 
ack,  to  reflect,  and  to  consider  the 
jnfinished  business"  ahead. 
We  have  made  progress,  both  on 
eneral  goals  and  meeting  specific 
roblems.  For  example,  the  adminis- 
■ation — with  the  vice-president  and 
le  attorney  general  spearheading 
ie  efforts  of  a  special  task  force — 
ave  the  federal  courts  added  respon- 
bilities  in  the  Southern  District  of 
lorida  in  a  concentrated  effort  to 
irb  the  mushrooming  drug  and  drug- 
?lated  problems.  In  response  to  my 
ill,  forty  visiting  judges  agreed  to 
;sist  in  the  program  and  through 
leir  dedication  we  expect  that  an 
jnormal  caseload  will  be  handled  on 
reasonable  schedule. 
Fifty  new  judges  have  been  added 
)  the  federal  court  system  this  year, 
lirty-seven  to  the  district  courts  and 
lirteen  to  the  courts  of  appeals, 
hese  judges  are  working  hard  to 
ve  the  litigants  access  to  the  judicial 
■ocess  with  a  maximum  of  speed  and 
ficiency.  Much  credit  is  due  those  at 
ie  Federal  Judicial  Center  and  the 
dministrative  Office  of  the  U.S. 
ourts,  who,  with  great  assistance 
om  the  judiciary,  have  helped  facili- 
te  the  transition  of  these  new  col- 
agues  into  the  federal  court  system. 
An  important  new  twelve-member 
>urt  came  into  being  October  1, 
?82— the  Court  of  Appeals  for  the 
?deral  Circuit.  It  suggests  a  lessen- 
g  of  our  traditional  opposition  to 
>ecialized  courts. 

Following  up  on  the  work  of  the 
>mmittee,  appointed  in  1971  and 
laired  by  Paul  Freund,  on  the  case- 
ad  of  the  Supreme  Court  and  the 
■port  of  the  later  committee  chaired 
/  Senator  Hruska,  I  spoke  out  again 
st  month  on  the  problem  of  grow- 
ig  caseloads.  I  again  raised  funda- 
ental  questions  that  must  be  re- 
)lved.  Happily,  in  the  past  year,  we 
ave  observed  a  growing  awareness 


by  members  of  the  bar  and  the  judi- 
ciary of  just  how  acute  this  problem 
is.  The  Supreme  Court  is  at  a  crisis 
point,  as  both  the  Freund  Committee 
and  the  Hruska  Report  stated  years 
ago.  With  vastly  increased  burdens 
the  Supreme  Court  is  facing  new 
demands  with  essentially  the  same 
structure  as  a  century  ago.  And  of 
course  the  Court's  caseload  simply 
reflects  the  burden  shared  by  all 
courts  in  the  nation.  Without  changes — 
fundamental  changes — there  is  every 
indication  that  in  many  areas  our  sys- 
tems of  justice  will  literally  break 
down  before  the  end  of  this  century. 
That  members  of  the  bar,  the  judi- 
ciary, eminent  scholars,  and  practi- 
tioners are  talking  about  it  is  encour- 
aging. The  Freund  and  Hruska 
Reports  are  coming  into  their  own. 

But  there  must  be  more:  there 
must  be  changes,  based  on  these  1972 
and  1975  studies.  A  century-old  struc- 
ture adequate  for  the  post-Civil  War 
period  cannot  cope  with  the  burdens 
of  the  1980s  and  1990s,  to  say  nothing 
of  the  21st  century.  The  Congress, 
overwhelmed  with  many  problems 
and  demands,  has  given  thoughtful 
consideration  to  our  problems,  but 
the  progress  is  glacial.  We  have  good 
working  relations  with  the  executive 
branch  on  matters  of  administration. 

Our  country  should  be  grateful — 
as  I  am — for  the  support  all  of  you 
and  your  staffs  have  demonstrated 
through  your  dedicated  service.  We 
continue  on  many  "fronts"  to  press 
for  improved  compensation  and  bene- 
fits paralleling  those  provided  for  all 
other  career  personnel  and  we  hope 
for  progress  in  the  new  year. 

Mrs.  Burger  joins  me,  as  do  my  col- 
leagues on  the  Court,  in  wishing  each 
of  you  and  your  households  a  happy 
holiday  season. 

Sincerely, 
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10-14  Judicial  Conference  Com- 
mittee on  Pacific  Territories 

12-14  Seminar  for  Bankruptcy 
Judges 

13-14  Judicial  Conference  Com- 
mittee to  Implement  the  Crim- 
inal Justice  Act 

14  Judicial  Conference  Commit- 
tee on  Administration  of  the 
Bankruptcy  System 

18-21  Judicial  Conference  Com- 
mittee on  Judicial  Ethics 

19-21  Workshop  for  Judges  of 
the  Ninth  Circuit 

20-21  Judicial  Conference  Com- 
mittee on  Administration  of 
the  Magistrate  System 

20-21  Judicial  Conference  Com- 
mittee on  the  Operation  of 
the  Jury  System 

20-21  Judicial  Conference  Advi- 
sory Committee  on  Codes  of 
Conduct 

24-25  Judicial  Conference  Com- 
mittee on  Court  Administra- 
tion 

24-25  Judicial  Conference  Imple- 
mentation Committee  on  Ad- 
mission of  Attorneys  to  Fed- 
eral Practice 

24-25  Judicial  Conference  Com- 
mittee on  Administration  of 
the  Criminal  Law 

26-28  Workshop  for  Judges  of 
the  Eighth  and  Tenth  Circuits 

27-28  Judicial  Conference  Com- 
mittee on  the  Judicial  Branch 

31-Feb.  1  Judicial  Conference 
Committee  on  the  Budget 

31-Feb.  1  Judicial  Conference 
Committee  on  Administration 
of  the  Probation  System 


A  New  Face 

Readers  of  The  Third  Branch  have 
by  now  noticed  a  new  look  to  the 
past  two  issues.  We  have  been  try- 
ing out  a  new  format,  but  imple- 
menting it  has  brought  delays  and 
some  problems.  This  issue  for 
December  is  closer  to  what  we  had 
planned  for  the  October  issue.  We 
hope  you  like  it. 

We  invite  your  comments. 


THE 


BRANCH 


Noteworthy 


"Open  season"  for  federal  employ- 
ees to  change  group  health  insurance 
plans  was  scheduled  to  run  from 
November  22  to  December  10,  but 
the  closing  date  has  been  extended  to 
December  23,  1982. 

Federal  workers  may  need  the  extra 
time  to  make  their  way  through  the 
maze  of  non-parallel  features  of  the 
numerous  available  plans,  which  for 
every  employee  and  retiree  means 
choosing  among  at  least  fifteen  plans. 
Plan  brochures,  comparison  charts, 
and  rate  booklets  printed  by  the 
Office  of  Personnel  Management  may 
not  be  much  assistance  in  guiding 
each  employee  to  the  plan  best  for 
that  individual  or  family.  Those  who 
would  prefer  a  one-stop  guide  to  all 
the  plans  may  want  to  scan  a  paper- 
bound  booklet  prepared  by  a  private 
Washington  consumer-advocacy 
group,  titled  Checkbook's  Guide  to  1983 
Health  Insurance  Plans.  Copies  have  been 
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purchased  by  A.O.'s  Personnel  Divi- 
sion and  distributed  to  division  chiefs' 
offices  for  their  staffs.  Those  who 
want  their  own  copies  (for  $3.95) 
should  telephone  (202)  347-9612  or 
send  a  check  made  out  to  "CHECK- 
BOOK," addressed  toCHECKBOOK- 
Health  Insurance,  1518  K  Street, 
N.W.,  Suite  406,  Washington,  D.C. 
20005. 

All  government  health  plan  premi- 
ums are  scheduled  to  rise,  beginning 
January  1,  1983.  The  average  rate 
hike  for  employees  and  retirees  will 
be  24  percent,  or  nearly  a  dollar  a  day. 
The  government's  portion  will  also 
rise.  Benefits,  on  the  other  hand,  will 
.  remain  basically  unchanged.  The  new 
price  hikes  come  on  the  heels  of  31 
percent  rate  increases  instituted  this 
year,  for  16  percent  fewer  benefits. 


In  January,  a  new,  regular  deduc- 
tion will  be  taken  from  federal  em- 
ployees' paychecks,  when  U.S.  and 
postal  employees  begin  to  pay  a  Medi- 
care tax.  The  new  1.3  percent  tax  on 
salary  will  range  from  $108  to  a  ceil- 
ing of  $464  a  year  (up  to  $35,700  of 
salary),  and  will  be  added  to  the  7 
percent  currently  deducted  for  fed- 
eral retirement  benefits,  for  a  total  of 
8.3  percent  of  salary.  This  will  be  the 
first  time  federal  employees  will  have 
contributed  to  the  Social  Security 
system,  and  according  to  the  Federal 
Employees'  News  Digest  is  regarded  as 
the  first  step  toward  eventually  bring- 
ing the  federal  force  into  the  Social 
Security  system,  which  is  an  end 
earnestly  desired  by  the  Reagan 
administration. 

The  new  connection  with  Medicare 
will  prove  to  be  a  bonanza  for  federal 
workers  retiring  in  January  1983. 
Those  who  work  a  "short  period  of 
time"  in  January  before  retiring  will 
earn  the  same  eligibility  for  Medicare 
benefits  at  age  65  as  individuals  who 
have  paid  social  security  taxes  as  long 
as  they  have  worked.  The  Depart- 
ment of  Health  and  Human  Services 
is  now  working  on  a  regulation  that 
will  include  a  definition  of  a  "short 
period  of  time."  ■ 


State- 
Federal 


This  year  there  has  been  a  resur- 
gence of  interest  in  the  state-federal 
judicial  councils,  and  though  there  is 
a  commonality  to  the  subjects  dis- 
cussed at  most  of  the  meetings 
(habeas  corpus  cases,  civil  rights  fil- 
ings, and  conflicting  calls  on  counsel 
by  both  courts)  some  innovative  tech- 
niques and  procedures  have  emerged 
that  should  inure  to  the  mutual  bene- 
fit of  the  judiciary  and  the  litigants. 
At  least  three  states  have  reconsti- 
tuted their  councils,  which  had  been 
defunct  for  some  time. 

During  the  past  year  meetings  have 
been  reported  by  the  states  of  Ala- 
bama, Arizona,  Alaska,  California, 
Connecticut,  Georgia,  Montana, 
Nevada,  New  York,  and  Oregon. 

Of  significance  this  year  is  the 
appointment  of  a  Subcommittee  of 
the  Judicial  Conference  of  the  United 
States  on  State-Federal  Relations, 
which  is  meeting  this  month.  Included 
on  the  subcommittee  will  be  repre- 
sentatives of  the  Conference  of  Chief 
Justices.  This  group  of  state  and  fed- 
eral judges,  working  closely  toward 
common  goals  aimed  at  bettering 
both  court  systems— and  their  relation- 
ships to  each  other— give  promise  of 
improvements  in  many  areas  of  the 
law.  On  their  agenda  for  discussion  is 
the  subject  of  basic  principles  of  fed- 
eralism and  how  jurisdiction  should 
be  allocated  between  the  state  and 
federal  courts. 

Of  interest  are  some  of  the  innova- 
tive matters  that  have  surfaced  from 
a  reading  of  council  minutes.  In 
Alaska,  for  example,  the  council  is  to 
be  used  as  a  planning  group  for  that 
state's  historical  society  and  it  will 
cooperate  in  collecting,  preserving, 
and  displaying  memorabilia  and  his- 
torical papers  related  to  the  history  of 
Alaska,  dating  back  to  pre-statehood 
days.  In  Alabama,  Chief  fudge  Sam  C 
Pointer,  Jr.  (N.D.  Ala.)  reports  that  ir 
See  COUNCILS,  page  .' 
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some  cases  where  identical  facts  have 
resulted  in  filings  in  both  state  and 
federal  courts,  documents  submitted 
responsive  to  pretrial  discovery 
motions  have  been  placed  in  a  deposi- 
tory accessible  to  both  judges,  to  the 
advantage  of  both  courts  and  the  lit- 
igants. 

In  another  state  (New  York)  there 
have  been  discussions  on  the  use  of  a 
panel  of  independent  experts,  and  in 
another  (Oregon)  an  interesting  re- 
port on  how  issues  of  state  law  are 
not  only  certified  by  a  federal  court  to 
the  state's  highest  court,  but  also, 
when  multiple  complex  facts  are  at 
issue,  involving  multiple  states,  certi- 
fication is  sometimes  requested  from 
one  state  to  another.  But  often  the 
agendas  are  of  a  lighter  nature  and 
the  judges  find  it  helpful  merely  to 
keep  up  personal  contacts  by  a  lunch- 
eon or  breakfast  meeting.  Said  one 
judge,  "It  makes  it  easier  to  pick  up 
the  telephone  and  call  the  other  judge 
if  some  problem  does  surface." 

[Note:  Copies  of  minutes  of  many 
of  these  meetings,  as  well  as  a  list  of 
suggested  subjects,  are  available  from 
the  Federal  Judicial  Center  by  writing 
Alice  O'Donnell,  Division  of  Inter- 
Judicial  Affairs.!  ■ 


Films  &Tapes 


Protracted  Criminal  Cases.  Video- 
cassettes  of  Chief  Judge  William  Ter- 
rell Hodges'  52-minute  lecture,  "A 
Checklist  of  Twenty  Techniques  to 
Be  Applied  in  the  Trial  of  Protracted 
Multi-Defendant  Criminal  Cases," 
are  now  available  from  the  Center's 
Media  Library.  Chief  Judge  Hodges 
(M.D.  Fla.)  gives  separate  treatment 
to  twenty  procedures  or  steps  that 
may  be  invoked  as  aids  in  managing 
all  phases  of  the  multiple-party,  pro- 
tracted criminal  case.  A  packet  of 
informational  materials,  including 
appendixes  and  forms  developed  by 
Judge  Hodges  for  the  lecture,  accom- 
panies the  program. 

To  borrow  the  program,  please 
write  to  the  Center's  Media  Services 
Unit,  1520  H  Street,  Washington, 
D.C.  20005,  requesting  cassette  VJ- 
852,  "Management  of  Protracted 
Criminal  Cases,"  and  specifying 
either  three-quarter-inch  U-matic  or 
one-half-inch  VHS.  If  demands  for 
the  program  are  heavy,  there  may  be 
some  delay  in  distribution,  caused  by 
the  mechanics  of  reproducing  the 
tape  in  volume. 


Antitrust  Audiotapes.  The  Third  Branch 
readers  are  reminded  of  the  availabil- 
ity for  loan  of  eleven  audiotapes  con- 
taining Professor  Philip  Areeda's  lec- 
tures on  antitrust  law,  tracing  the 
evolution  of  various  standards  for 
antitrust  analysis.  The  lectures  were 
delivered  during  the  first  three  days  of 
the  antitrust  seminar  sponsored  by 
the  Center  for  district  and  appellate 
judges  in  the  summer  of  1981  on  the 
University  of  Michigan  Law  School 
campus. 

Please  request  the  tapes  from  the 
address  above,  specifying  AJ-0450, 
"Antitrust  Matters."  Professor 
Areeda's  44-page  monograph,  pre- 
pared for  the  seminar,  is  also  avail- 
able from  the  Center.  "The  'Rule  of 
Reason'  in  Antitrust  Analysis:  Gen- 
eral Issues"  may  be  requested  from 
the  Center's  Information  Service 
Office.  To  expedite  shipment  of  the 
monograph,  please  include  a  self- 
addressed,  gummed  label,  which  need 
not  be  franked,  with  the  request. 
Both  the  tapes  and  the  monograph 
were  previously  announced  in  the 
October  1981  Third  Branch.  ■ 
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and  Hruska  Reports.  Included  would 
be  assessments  of  alternative  methods 
of  dispute  resolution  as  well  as  plans 
for  the  actual  structure  and  adminis- 
tration of  the  federal  court  system. 
Further,  the  study  would  explore  the 
manner  in  which  courts  handle  cases 
and  the  methods  for  resolving  con- 
flicts among  the  circuits. 

The  Chief  Justice  reviewed  the 
Supreme  Court's  growing  caseload  — 
"almost  trebled  in  my  time  as  a  fed- 
eral judge"— asserting  that  "[t]he 
danger  does  not  lie  in  attacks  on  the 
court;  attacks  on  the  court  have  been 
going  on  for  at  least  180  years.  The 
real  risk  is  that  the  institution  will  be 
submerged  gradually,  by  placing  on  it 
burdens  that  cannot  adequately  be 


carried."  For  example,  he  said,  var- 
ious types  of  specialized  appellate 
courts  have  enjoyed  use  in  England, 
on  the  Continent,  and  in  several  Amer- 
ican state  jurisdictions.  Although  "not 
in  any  sense  suggesting  that  we  slav- 
ishly copy  these  models,"  the  Chief 
Justice  urged  that  "we  must  reexam- 
ine the  mind-set  that  brought  us 
where  we  are  today." 

Other  problem  areas  merit  scruti- 
ny, said  the  Chief  Justice.  In  state 
courts,  the  role  of  judges  in  the  initial 
stages  of  child  custody  cases,  domes- 
tic disputes,  and  the  administration 
of  the  estates  of  decedents  and  minors 
should  be  studied.  On  the  federal 
side,  regulation  of  the  use  of  pretrial 
procedures,  particularly  discovery, 
needs  to  be  explored.  "In  some  cir- 
cumstances," the  Chief  Justice  said, 


"trial  judges  have  a  duty  to  impose 
disciplinary  monetary  sanctions,  not 
on  the  litigant,  but  on  the  advocates 
guilty  of  the  abuse."  He  called  again 
for  the  elimination  of  diversity  juris- 
diction, and  for  reasonable  limits  on 
the  jury  selection  process,  and  said 
that  methods  to  handle  the  adminis- 
tration of  bankrupt  estates  more 
efficiently  must  be  developed. 

Chief  Justice  Burger  pointed  out 
that  one  basis  for  such  a  study  already 
is  in  existence.  On  October  1,  1982, 
the  Senate  passed  S.  675.  That  legis- 
lation would  establish  a  three-branch, 
bipartisan  commission  to  study  fed- 
eral and  state  court  systems  and  to 
recommend  improvements  for  both. 
Enactment,  according  to  the  Chief 
Justice,  "would  be  a  step  in  the  right 
direction."  ■ 
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New  Administrators 
at  A.O.  and  FJC 

William  M.  Nichols  has  been  select- 
ed as  general  counsel  of  the  Adminis- 
trative Office  of  the  United  States 
Courts.  Mr.  Nichols,  who  holds  a  B.S. 
from  the  U.S.  Military  Academy  and 
an  L.L.B.  from  Harvard  Law  School, 
comes  to  the  federal  judiciary  after 
several  years  of  service  as  general 
counsel  at  the  Office  of  Management 
and  Budget.  Prior  to  that  position,  he 
worked  in  both  the  Criminal  Division 
and  Legislative  and  Legal  Section, 
Office  of  the  Deputy  Attorney  Gen- 
eral at  the  Department  of  Justice. 

In  other  personnel  matters,  the 
Administrative  Office  has  announced 
the  appointment  of  Peter  G.  McCabe 
to  the  position  of  assistant  director 
for  program  management,  with  re- 
sponsibility for  the  Bankruptcy, 
Clerks,  Criminal  Justice  Act,  Magis- 
trates, and  Probation  Divisions.  Mr. 
McCabe,  a  graduate  of  Columbia 
University  and  Harvard  Law  School, 
has  been  with  the  A.O.  since  1969, 
serving  as  chief  of  the  Magistrates 
Division  since  1973. 

Also,  the  Federal  Judicial  Center 
has  made  two  significant  staff  an- 
nouncements. Dr.  Russell  R.  Wheeler, 
formerly  assistant  director  of  the 
Center,  has  been  named  deputy  direc- 


Willinm  M.  Nichols 

tor  for  the  Continuing  Education  and 
Training  Division.  Dr.  Wheeler,  a 
former  Judicial  Fellow,  holds  degrees 
from  Augustana  College  and  the 
University  of  Chicago.  Alan  J.  Chaset, 
the  assistant  director  of  the  Research 
Division  since  1974,  has  been  selected 
as  deputy  director  of  the  Division  of 
Inter-Judicial  Affairs  and  Information 
Services.  Mr.  Chaset  is  a  graduate  of 
Clark  University  and  the  Georgetown 
University  Law  Center.  ■ 


Position  Available 

Clerk  of  U.S.  Court  of  Appeals 
for  the  First  Circuit,  District  of 
Massachusetts.  Salary  up  to  $57,500 
(up  to  ISP-16),  depending  on  educa- 
tion and  experience.  Requires  law 
degree  and  bar  membership,  and  a 
minimum  of  ten  years  of  progres- 
sively responsible  administrative 
experience  in  public  service.  Posi- 
tion available  March  3,  1983.  Clos- 
ing date  for  applications  is  January 
3,  I  <?83.  Send  applications  to:  Mr. 
I  )ana  ( lallup,  U.S.  Court  of  Appeals, 
1606    |ohn    W.    McCormack    Post 

Office    and     Courthouse,     Boston, 
MA  02109. 
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Position  Available 
Assistant  Circuit  Executive,  First 
Circuit,  Boston,  Mass.  Salary  from 
$21,449  to  $33,586  depending  on 
qualifications.  Requires  B.A.  Grad- 
uate study  in  law,  public  adminis- 
tration, or  judicial  administration  is 
desirable,  or  a  minimum  of  six  years 
of  progressively  responsible  work 
experience,  including  three  in  a 
management  position  in  a  federal  or 
state  court.  Position  available  March 
I,  1983.  Closing  date  for  applica- 
tions is  lanuary  3,  1983.  Send  appli- 
cations to:  Mr.  Dana  Gallup,  U.S. 
Court  of  Appeals,  1606  |ohn  W. 
McCormack  Post  Office  and  Court- 
house, Boston,  MA  02109. 
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The  publications  listed  below  may  be  of 
interest  to  The  Third  Branch  readers.  Only 
those  preceded  by  a  checkmark  are  available 
through  the  Center.  When  ordering  copies, 
please  refer  to  author,  title  or  other  descrip- 
tion, and  ISIS  Database  Number  (in  paren- 
theses following  the  item).  Requests  should  be 
in  writing,  preferably  accompanied  by  a  self- 
addressed,  gummed  mailing  label  (franked  or 
unfranked),  and  addressed  to  Federal  judicial 
Center,  Information  Service,  1520  H  Street, 
N.W.,  Washington,  D.C.  20005. 

ABA,  Criminal  Justice  Section. 
Task  Force  on  Crime  Report  to  the 
ABA  House  of  Delegates,  1982. 

Bell,  Griffin  B.  Antitrust  Contribution 
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third-party  intimidation  (as,  for  in- 
stance, in  prohibiting  the  use  of  force, 
threats,  or  misleading  conduct  against 
a  family  member  for  the  purpose  of 
intimidating  a  witness.)  The  section 
also  broadens  existing  law  to  protect 
persons  reporting  information  about 
a  violation  or  a  possible  violation  of  a 
federal  order  of  probation,  parole,  or 
pretrial  release. 

Section  1512  also  provides  for  a 
maximum  sentence  of  ten  years  for 
offenses  defined  in  the  section,  and 
raises  the  previous  maximum  in 
§  1503  of  five  years.  Likewise,  the 
section  lifts  the  maximum  fine  poten- 
tial from  $5,000  to  $250,000. 

•  New  section  1513  clarifies  and 
expands  federal  retaliatory  offenses 
against  witnesses  and  informants  by 
reaching  threats  of  retaliation  and 
third-party  retaliation,  and  also  raises 
maximum  prison  terms  to  ten  years 
and  fines  to  $250,000. 

•  New  §  1514(a)  establishes  a  new 
cause  of  action  in  federal  law.  This 
section  authorizes  a  federal  district 
court  to  issue  (ex  parte,  if  necessary)  a 
temporary  restraining  order  to  pre- 
vent harassment  of  or  retaliation 
against  a  victim  or  witness.  New 
§  1514(b)  authorizes  a  court,  upon 
motion  of  a  government  attorney  and 
after  a  hearing,  to  issue  a  protective 
order  prohibiting  harassment  of  a 
victim  or  witness  for  up  to  three 
years,  if  necessary.  Subsections  detail 
procedures  for  the  court  to  follow  in 
issuing  such  orders. 

•  Section  5  adds  new  §§  3579  and 
3580  on  restitution  to  the  U.S.  Code, 
and  authorizes  a  court  to  order  resti- 
tution in  lieu  of  or  in  addition  to  any 
other  penalty  imposed  for  Title  18 
offenses  and  certain  aircraft  hijack- 
ing offenses  under  the  Federal  Avia- 
tion Act.  Existing  law  permitted  a 
court  to  order  a  convicted  defendant 
to  make  restitution  only  as  a  condi- 
tion of  probation.  Thus,  a  court  im- 
posing a  prison  term  of  over  six 
months  could  not  also  order  restitu- 
tion . 

•  If  the  court  decides  not  to  impose 


restitution  or  to  impose  partial  resti- 
tution, then  one  subsection  of  §  3579 
requires  the  court  to  state  on  the 
record  why  restitution  or  full  restitu- 
tion was  not  ordered.  Another  sub- 
section of  §  3579  defines  the  losses 
for  which  a  victim  may  be  awarded 
restitution,  and  another  defines  dam- 
ages. When  a  property-damage  or 
property-loss  offense  is  involved,  the 
act  provides  that  the  court  may  order 
the  defendant  to  return  the  property 
to  the  owner  or  his  designee  or  to  pay 
damages,  if  return  of  the  property  is 
impossible  or  impractical. 

•  This  section  also  authorizes  the 
court,  in  the  case  of  a  bodily  injury 
offense,  to  order  the  defendant  to  pay 
medical  expenses  (including  expenses 
relating  to  psychiatric  care  and  non- 
medical care  and  treatment  by  a  rec- 
ognized treatment  modality)  and  neces- 
sary expenses  for  physical  and  occupa- 
tional therapy,  and  to  reimburse  the 
victim  for  lost  income.  Where  the 
offense  results  in  the  victim's  death, 
funeral  expenses  may  be  required  of 
the  defendant,  and  restitution  may  be 
ordered  to  be  paid  to  a  victim's  estate. 
The  act  also  permits  the  court,  with 
the  consent  of  the  victim  or  victim's 
estate,  to  order  the  defendant  to 
make  restitution  in  services  in  lieu  of 
money.  Provision  is  also  made  for 
payment  of  restitution  to  a  third 
party,  as  to  one  who  has  paid  the  vic- 
tim's loss,  such  as  an  individual  or  an 
insurance  company,  or  to  a  charitable 
designee. 

•  In  deciding  whether  and  to  what 
extent  to  order  restitution,  a  court 
must  not  only  consider  fairness  to  the 
victim,  but  also  whether  the  process 
of  ordering  full  restitution  would 
unduly  complicate  or  prolong  the 
sentencing  process.  In  certain  circum- 
stances, the  court  is  authorized  to 
order  partial  restitution. 

•  Another  subsection  of  §  3579 
provides  for  restitution  to  a  victim  to 
be  set  off  against  compensatory  dam- 
ages recovered  by  the  victim  in  a  fed- 
eral or  state  civil  proceeding. 

•  Restitution  is  to  be  made  within 
a  specified  time  period  or  in  specified 
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Nominations 

FrankX.  Altimari,  U.S.  District  judge, 

E.D.  N.Y.,  Nov.  23 
Paul  E.  Plunkett,  U.S.  District  Judge, 

N.D.  111.,  Nov.  23 
Sam  H.  Bell,  U.S.  District  Judge,  N.D. 

Ohio,  Nov.  23 
John  W.  Bissell,  U.S.  District  Judge, 

D.  N.J.,  Nov.  23 
Frank  W.  Bullock,  Jr.,  U.S.  District 

Judge,  M.D.  N.C.,  Nov.  23 

Elevation 

William  T.  Hodges,  Chief  Judge,  M.D. 

Fla.,  Nov.  15 
Correction:  Please  change  listing  in  your 
October  issue  to  properly  reflect  spell- 
ing of  the  following  name: 
Hubert  I.  Teitelbaum,  Chief  judge, 

W.D.  Pa.,  Sept.  24 

Resignation 

Shirley  Jones,  U.S.  District  Judge,  D. 
Md.,  Dec.  31 

Senior  Status 

E.MacTroutman,  U.S.  District  Judge, 

E.D.  Pa.,  Sept.  1 
Ben  Krentzman,  U.S.  District  Judge, 

M.D.  Fla.,  Nov.  15 
Woodrow    B.    Seals,    U.S.    District 

Judge,  S.D.  Tex.,  Dec.  25 

Death 

Roy    L.    Stephenson,    U.S.    Circuit 
Judge,  8th  Cir.,  Nov.  5 

installments,  and  shall  be  completed 
no  later  than:  the  end  of  the  proba- 
tion period,  if  probation  is  ordered; 
five  years  after  the  end  of  a  prison 
term,  if  the  court  does  not  order  pro- 
bation; and  five  years  after  the  date  of 
sentencing  in  any  other  case.  If  the 
court  does  not  specify  otherwise,  res- 
titution must  be  made  immediately. 

•  Payment  of  restitution  ordered 

under  §  3579  is  now  a  condition  of 

See  VICTIM  ACT,  page  8 


theIHIM) branch 


VICTIM  ACT,  from  page  7 
probation  when  the  restitution  is  part 
of  the  sentence  of  probation.  If  the 
defendant  fails  to  comply  with  the 
order,  probation  may  be  revoked.  A 
similar  provision  covers  a  defendant 

on  parole. 

•  The  act  provides  for  civil  enforce- 
ment of  a  restitution  order  imposed 
under  18  U.S.C.  §  3579  (but  not  of 
one  imposed  under  18  U.S.C.  §  3651). 

•  New  §  3580  specifies  the  follow- 
ing factors  that  a  court  must  consider 
in  determining  whether  to  order  res- 
titution and  what  amount:  the  amount 
of  any  victim's  loss,  the  financial 
needs  of  the  defendant  and  of  his 
family,  and  the  earning  capacity  of 
the  defendant's  dependents.  The  pro- 
bation service  is  charged  by  the  act 
with  the  responsibility  of  collecting 
such  information,  which  is  to  be  in- 
cluded in  the  presentence  report  or  in 
a  separate  report. 

•  The  same  section  also  requires 
full  disclosure  to  both  defendant  and 
the  government's  attorney  of  the 
data  collected  in  fulfillment  of  require- 
ments in  the  paragraph  above.  As  to 
presentence  information  potentially 
exempt  from  disclosure  under  F.R. 
Crim.  P.  Rule  32(c)(3)(B),  section 
3580(c)  expressly  requires  the  court 
to  disclose  to  both  the  defendant  and 
the  attorney  for  the  government  all 


portions     of     the     report    regarding 
restitution. 

•  Approaches  to  resolving  disputes 
over  whether  the  court  should  order 
restitution  or  over  its  amount  are 
also  laid  out  by  the  act.  A  court  shall 
resolve  any  dispute  by  a  preponder- 
ance of  the  evidence  test.  If  a  dispute 
concerns  the  amount  of  a  victim's 
loss,  the  prosecution  is  to  have  the 
burden  of  persuasion.  In  a  dispute 
regarding  the  defendant's  financial 
resources  or  needs,  the  defendant  has 
the  burden  of  persuasion. 

•  In  addition,  a  clause  in  §  3579 
estops  the  defendant  from  denying 
the  essential  allegations  resulting  in  a 
conviction  involving  restitution  in 
any  subsequent  federal  or  state  civil 
proceeding  brought  by  a  victim  of  the 
offense. 

•  Section  6  of  the  act  directs  the 
attorney  general,  within  nine  months 
after  enactment  of  the  legislation,  to 
issue  and  implement  guidelines  for 
the  fair  treatment  of  federal  crime 
victims  and  witnesses.  When  com- 
plete, these  Fair  Treatment  Guide- 
lines will  have  considerable  impact  on 
the  judicial  branch.  The  attorney 
general  is  directed  to  consider  ten 
objectives  in  formulating  these  guide- 
lines: services  to  crime  victims,  sched- 
uling of  court  proceedings,  consul- 
tation with  victims  by  federal  pro- 


secutors, return  of  property  to  victims 
and  witnesses,  training  of  law  en- 
forcement personnel  in  victim  and 
witness  assistance,  and  other  means 
of  victim  and  witness  assistance. 

•  Section  7  requires  the  attorney 
general,  within  one  year  from  the 
act's  enactment,  to  report  to  Con- 
gress on  the  desirability  of  enacting  a 
federal  "Son  of  Sam"  statute.  Several 
states  have  implemented  such  laws  to 
prevent  felons  from  profiting  from 
books,  articles,  movies,  and  other 
media  events  about  the  offense  until 
victims  of  the  offense  have  received 
restitution. 

•  Federal  court  precedents  permit 
a  court  to  revoke  bail  where  a  defend- 
ant interferes  with  a  government 
witness.  Section  8  of  this  act  amends 
18  U.S.C.  §  3146(a)  to  require  a  judi- 
cial officer  making  a  bail  determina- 
tion to  condition  release  of  a  defen- 
dant on  the  defendant's  not  committing 
an  offense  under  the  act's  new  influ- 
encing or  injuring  a  witness,  tamper- 
ing, or  retaliation  provisions  (§§  1512, 
1513,  1514).  One  subsection  requires 
a  judge  to  impose  this  condition  on  a 
defendant  released  on  personal  recog- 
nizance or  on  the  execution  of  an 
unsecured  appearance  bond;  another 
clause  requires  imposition  of  the 
condition  on  all  other  defendants 
released  under  §  3146(a).  ■ 
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Coordination  of  selection  of  law  clerks  by  fed- 
eral judges 
Third  Branch  interview 
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Collegiality 

In  courts  of  appeals  generally  and  in  the  1st 

Cir.  (Judge  Coffin  interview)  6:3 

In  the  Supreme  Court  (Justice  Stewart  inter- 
view) 2.3 
Complex  and  Protracted  Litigation 

A  Checklist  of  Twenty  Techniques  to  Be  Applied  in  the 

Trial  of  Protracted  Multi-Defendant  Criminal  Cases       12:5 
Judges'  Manual  for  the  Management  of  Complex  Crim- 
inal jury  Cases  10-A 
Judicial  Conference,  Sept.  1982,  recommenda- 
tion to  allow  eleven-person  juries                        10:7 
Computers— See  Automation 
Conferences,  Institutes,  and  Seminars 

American  Enterprise  Institute's  constitution- 
writing  seminar  8:5 
Aspen  Institute  human  rights  seminars  7:7 
FJC  seminar  for  new  appellate  judges                        9:1 
FJC   seminar  for  newly  appointed  district 

judges  3:1 

State-federal  judicial  councils'  agenda  12:4 

Summer  1983  law  school  programs  for 

iudges  n:i;  i2:i 

See  also  American  Bar  Association,  American 
Judicature  Society 
Constitutional  Bicentennial 

American  Enterprise  Institute  to  sponsor  con- 
stitution-writing seminar  8:5 
Constitutional  Law 

Bankruptcy  Reform  Act  unconstitutionality, 

two  court  decisions  ^-j 

Federal  courts  protect  constitutional  guaran- 
tees, excerpt  of  Senator  Bumpers's  speech        11:5 
Judicial  Conference,  Sept.  1982,  recommenda- 
tion to  allow  eleven-person  juries  in  com- 
plex trials  10:7 
Judicial  Conference,  Sept.  1982,  recommenda- 
tion to  broaden  Fifth  Amendment  protec- 
tion for  defendants'  mental  exams                       10:7 
Speedy  Trial  Act  proceedings  in  4th  Cir.  2:5 
Unconstitutionality   of   Bankruptcy   Reform 

Act  declared  in  Marathon  1.5 

Continuing  Legal  Education 

King  Committee  pilot  courts'  status  7:1 

Social  security  seminar  for  pro  bono  lawyers 

in  E.D.N.Y.,  videocassettes  s-j 

See  also  Judges,  Continuing  Education 
Corrections,  Probation 

Commission  on  Accreditation  for  Corrections 

seminars  1:2 

Education  in  corrections,  excerpt  from  Gerald 

Farkas  speech  11:5 

Federal  prisoner  profile  and  quarterly  data  to 

Mar.  31,  1982  8:2 

FJC  teleconferences  for  probation  officers  on 
supervising  narcotics  offenders  and  white- 
collar  criminals  9:2 
Individuals  incarcerated  in  federal  institutions, 
totals  compared  to  totals  of  individuals  on 
parole  or  probation  11-A 
Offense  severity  scale,  proposed  changes                 8:5 


Parolees'  employment  outlook,  two  studies 

Penal  institutions  population 

Prison  industries  expansion,  Chief  Justice's 

support 
Suicide  prevention  program;  authorization  of 
force,  physical  restraints,   and  chemical 
agents  on  inmates 
A  Validation  and  Comparative  Evaluation  of  Four  Pre- 
dictive Devices  for  Classifying  Federal  Probation 
Caseloads 
Victim  and  Witness  Protection  Act  of  1982, 
application  to  federal  probation  and  parole 
violations 
See  also  Prisons  and  Prisoners 
Court  Records— See  Documents  and  Records 
Court  Reporting 

Computer-aided  transcription  equipment  for 

hearing-impaired  parties,  others 
Electronic  and  alternative  recording  methods 
experimentation,  role  of  Judicial  Confer- 
ence 
FJC  experiment  on  electronic  sound  recording 
as  court-reporting  method 
Courts— Administration  and  Management 
Administrative  Structures  in  Large  District  Courts 
Board  of  Certification  interviews  for  circuit 

executives 
The  Cases  of  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia  Circuit 
Chief  Justice  urges  more  efficient  administra- 
tion of  bankrupt  estates 
Civil  appeals  and  criminal  appeals  expediting 

systems  in  2d  Cir. 
Civil  appeals   management  systems,  2d  and 

8th  Circuits 
Justice  Rehnquist's  views  on  judges'  delega- 
tion of  authority 
Legal-size  paper  and  file  cabinets  discon- 

.  1-5 

tinuance 

Management  Statistics  for  United  States  Courts— 
1982 
Courts,  Circuit  (General) 
Caseload  increases  in  1981 
1982  Annual  Report  of  the  Director  of  the  A.O. 
1982  Circuit  Judicial  Conference  calendar 
Twelve-month  workload  statistics  (to  Mar. 
31,  1982) 
Courts,  Circuit  (First) 
Collegiality  in  1st  Cir. 
Courts,  Circuit  (Second) 

Appeals  expediting  systems,  analysis  and  com- 
parison with  8th  Cir. 
CAMP  program  assessment 
Civil  appeals  and  criminal  appeals  expediting 

systems  in  2d  Cir. 
1981  annual  report  of  2d  Cir. 
Courts,  Circuit  (Third) 

Third  Circuit  journal  newsletter  begins  publica- 
tion 
Courts,  Circuit  (Fourth) 

lourth   (  ir.   annual   report   for  1981 
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Courts,  Circuit  (Fifth) 

Chief  Justice's  1981  year-end  report,  5th  Cir 
division 
Courts,  Circuit  (Sixth) 

Sixth  Cir.  annual  report 
Courts,  Circuit  (Seventh) 

The  Seventh  Circuit  Preappeal  Program:  An  Evaluation 
Courts,  Circuit  (Eighth) 

Appeals  expediting  systems,  analysis  and  com- 
parison with  2d  Cir. 
Eighth  Cir.  report  on  1980-81 
Courts,  Circuit  (Ninth) 
Ninth  Cir.  annual  report 

Statutory  division  (Chief  Justice's  1981  year- 
end  report) 
William  E.  Davis  becomes  circuit  executive 
Courts,  Circuit  (Tenth) 

Appeals  expediting  system  analysis 
Courts,  Circuit  (D.C.) 

The  Cases  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit 
Courts,  Circuit  (Federal) 

U.S.  Court  of  Appeals  for  the  Federal  Circuit 
inauguration,  photo  story 
Courts,  District 

Bankruptcy  Court  for  D.  Utah,  dual  seminars 

on  bankruptcy  laws 
Bar  Council  formed  in  N.D.  Ga. 
Caseload  increases  in  1981 
E.D.N.Y.  Pro  Bono  Litigation  Panel 
Equipment  for  hearing-impaired  in  new  court- 
rooms of  D.  Md. 
1982  Annual  Report  of  the  Director  of  the  A.O. 
Twelve-month  workload  statistics  (to  Mar. 
31,  1982) 
Courts,  Special 

Dudley  B.  Bonsai  named  to  U.S.  Foreign  Intelli- 
gence Surveillance  Court 
Lawrence  W.  Pierce  steps  down  from  U.S.  For- 
eign Intelligence  Surveillance  Court 
Rail  Reorganization  Court  expansion 
Court  Security 

Ratio  of  U.S.  marshals  per  federal  judge 
Shifting  of  marshals'  duties  under  new  rule  4, 
Fed.  R.  Civ.  P. 
Court-Stripping— See  Jurisdiction 
Crime 

U.S.  crime  rate  in  1981,  comparison  with  1980 
See  also  Drug  Abuse,  Federal  Bureau  of  Inves- 
tigation, White-Collar  Crime 
Criminal  Code  Revision 

Senator  Laxalt's  views 
Criminal  Law  and  Justice 

Criminal  cases  filed  in  12-month  period  end- 
ing June  30, 1982 
Criminal  case  filings  in  U.S.  courts  for  12- 
month  period  ending  Mar.  31,  1982 
FBI  jurisdiction  over  drug  and  related  of- 
fenses 
fudges'  Manual  for  the  Management  of  Complex  Crim- 
inal fury  Cases 
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Justice  Stewart's  views  on  exclusionary  rule 

modification  1:4 

Percentage  of  federal  inmates  convicted  for 

robbery  and  associated  crimes  8:2 

Senator  Laxalt's  views  on  criminal  code  reform         7:1 
Supreme  Court  issues  amendments  to  Fed.  R. 

Crim.  P.  8:1 

Davis,  William  E. 

Named  circuit  executive  for  9th  Cir.  2:3 

Demonstration  and  Pilot  Programs 

District  court   executives'  pilot   programs 

(Chief  Justice's  1981  year-end  report)  1:1 

King  Committee  pilot  projects'  status  7:1 

Department  of  Justice 

State  prisoners'  profile  in  1979  compared  to 

federal  profile,  1st  quarter  1982  8:2 

Devitt  Award  for  Distinguished  Service 
Announcement  of  annual  award  to  a  federal 

judge  11:4 

Discovery 

Chief  Justice  urges  study  commission  on  goals 

of  judiciary  to  explore  pretrial  procedures         12:5 
Litigation  reforms  (Chief  Justice's  1981  year- 
end  report)  1:1 
Proposed  Fed.  R.  Civ.  P.  changes  approved  by 

Judicial  Conference,  Sept.  1982  10:5 

Diversity 

Diversity  jurisdiction  legislation,  status  9:1 

Documents  and  Records 

Judicial  Conference  proposed  changes  in  rec- 
ords disposition  and  preservation  schedules         4:6 
Revised  schedule  for  records  disposition  ap- 
proved by  Judicial  Conference  in  Sept.  1982       10:4 
Dole,  Robert 

Federal  court-reporting  hearings  in  Senate  11:1 

Drug  Abuse 

FBI  acquires  jurisdiction  over  drug  and  related 

offenses  4:3 

Offense  severity  scale,  proposed  change  for 

large-scale  marijuana  offenses  8:5 

Percentage  of  federal  inmates  convicted  of 

drug  law  violations  8:2 

Prosecutions  in  12-month  period  ending  June 

30,  1982,  A.O.  annual  report  11:2 

Prosecutions  under  Drug  Abuse  Prevention 
and  Control  Act  for  12-month  period  end- 
ing Mar.  31,  1982  8:4 
South  Florida  Task  Force  formation                          6:1 
Video  teleconference  on  supervising  narcotics 

offenders  9:2 

Drug  Aftercare  Program 

FJC  evaluation  of  contract  services  for  drug- 
dependent  federal  offenders  11:3 
Reactivation  of  program  by  A.O.  director         10:3 
Education  for  All  Handicapped  Children  Act 

Test  in  Supreme  Court  Rowley  case  7:6 

Equal  Access  to  Justice  Act 

A.O.  first  annual  report  on  attorneys'  fees 

awarded  under  act  11:2 

Ethics  in  Government  Act 

Senator  Laxalt's  views  on  special  prosecutor 

provisions  74 
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Special  prosecutor  provisions  extension,  ABA 
resolution 
Exclusionary  Rule 

Judge  Stewart's  views  on  exclusionary  rule 
modification 
Fair  Trial  and  Free  Press  Report 

Amendment  on  cameras  in  the  courtroom, 
ABA  resolution 
Farkas,  Gerald  M. 

Education  in  corrections,  speech  excerpt 
Federal  Bureau  of  Investigation 

Uniform  Crime  Reports  data  on  1982 
Federal  Courts  Improvement  Act 

Judicial  Conference  assigned  to  experiment 

with  alternative  court-reporting  methods 
Presidential  signing  ceremony,  photo  story 
Summary  of  act 
Federal  Judicial  Center 

Judicial  branch  employees,  as  of  June  30,  1982 
Newly  appointed  district  judges'  seminar,  dates 
Seminar  for  newly  appointed  appellate  judges, 

announcement 
Sponsorship  of  judges'  enrollment  in  summer 

1983  law  school  programs 
Warren  K.  Urbom  elected  to  FJC  Board  of 

Directors 
See  also  Publications  and  Audio  and  Video  Cas- 
settes 
Federal  Public  Defenders 

Appointment  by  courts  of  appeals 
Court  records'  disposition 
Federal  Rules  of  Appellate  Procedure 

Change  in  docketing  of  appeals,  impact  on 
workload  statistics 
Federal  Rules  of  Civil  Procedure 

Delay  by  Congress  in  enactment  of  changes  to 

rule  4,  Fed.  R.  Civ.  P. 
Proposed  rules  changes  approved  by  Judicial 

Conference,  Sept.  1982 
Sanctions  Imposable  for  Violations  of  the  Federal  Rules 

of  Civil  Procedure 
Supreme  Court  issues  rules  amendments 
See  also  Practice  and  Procedure 
Federal  Rules  of  Criminal  Procedure 

Proposed  rules  changes  approved  by  Judicial 

Conference,  Sept.  1982 
Supreme  Court  issues  rules  amendments,  in- 
cluding waiver  of  venue  in  rule  20(b) 
Feikens,  John 

fudges'  Manual  for  the  Management  of  Complex  Crim- 
inal fury  Cases 

Financial  Disclosure 

Federal  judges'  statements  revisions 
Revisions  to  reporting  form  for  judiciary  and 
high-level  judicial  employees 
First  Amendment 

Cameras  in  the  courtroom  proposed  in  ABA 

resolution 
Free  press,  free  speech  issues,  Justice  Stew- 
art's views 
Fortas,  Abe 
In  memoriam 
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Fox,  Russell 

Chairman,  Australian  Institute  of  Judicial  Ad- 
ministration 

Friendly,  Fred  W. 

Judges' duty  to  speak  out  on  court-stripping  ini- 
tiatives 
Friendly,  Henry  J. 

Rail  Reorganization  Court  appointment 

Gasch,  Oliver 

Rail  Reorganization  Court  appointment 
General  Accounting  Office 

Electronic  sound  recording  as  court-reporting 
method 
General  Services  Administration 

Availability  of  legal-size  office  furniture  at 

Federal  Property  Resources  Service 
Security  services  reorganization 
Space  charges  to  judiciary,  and  reduction  in 
building  services 
Griswold,  Ervvin  N. 

Opposition  to  antibusing  legislation 
Habeas  Corpus 

Review   of   state   court   convictions,   Justice 

Stewart's  views 
Rule  change  in  prisoners'  petitions  removing 

requirement  of  sworn  affidavit 
State  prisoner  petition  restriction,  ABA  reso- 
lution 
Haitians 

Detainees  held  in  federal  penal  institutions 
Release  order  by  Judge  Spellman 
Handicapped 

Architectural  Barriers  Act  applicability  to 

courtroom  spaces 
Attorneys'  fee  award  for  Greater  Los  Angeles 

Council  on  Deafness,  Inc. 
Closed  loop  antennas  for  hearing-impaired  in 

new  courtrooms  in  D.  Md. 
Computer-aided  transcription  equipment  aids 

for  hearing-impaired 
Courtroom  sites  in  Atlanta  Federal  Court- 
house, compliance  with  Architectural  Bar- 
riers Act 
Heflin,  Howell 

Experiment  to  test  electronic  sound  recording 

as  court-reporting  method 
Legislation  to  form  study  commission  on  state- 
federal  court  jurisdiction 
Hodges,  William  Terrell 

A  Checklist  of  Twenty  Techniques  to  Be  Applied  in  the 
Trial  of  Protracted  Multi-Defendant  Criminal  Cases 
Horney,  Julie 

Judicial  Fellows  selection  for  1982-83 
Imlay,  Carl  H. 

Retirement  as  general  counsel  to  the  A.O. 
Immigration  and  Naturalization  Service 
Haitian  and  Cuban  detainees  in  federal  insti- 
tutions 
I  laitian  detainees'  release 
Individual  Retirement  Accounts 
Investments  in  collectibles  disallowed 
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Insanity  Defense 

Television  interview  with  Judge  Barrington 
D.  Parker 
Intercircuit  Conflicts 

Chief  Justice  urges  study  commission  on  long- 
range  plans  of  judicial  systems 
Jacoubovitch,  M.-Daniel 

Summary  fury  Trials  in  the  Northern  District  of  Ohio 
Judges,  Continuing  Education 

Columbia  University  Law  School  professional 

development  program,  FJC  funds  for  judges 

FJC  seminar  for  newly  appointed  appellate 

judges 
FJC  seminar  for  newly  appointed  district  judges 
FJC  support  for  judges  at  summer  1983  law 

school  programs  for  judges  11:1; 

Human  rights  seminars  for  judges 
University  of  Virginia  Graduate  Program  for 

Judges 
Video  orientations  for  newly  appointed  dis- 
trict judges 
Judges,  Federal 

Administering  the  Federal  judicial  Circuits:  A  Survey 

of  Chief  judges'  Approaches  and  Procedures 
Chief  Justice's  1981  year-end  report 
FJC  seminar  for  newly  appointed  appellate 

judges 
Judicial  Conference,  Sept.  1982,  recommenda- 
tions for  additional  judgeships 
Judicial  vacancies  in  2d  Cir.,  1981 
Justice  Rehnquist's  views  on  effects  of  enlarg- 
ing judiciary 
Management  Statistics  for  United  States  Courts— 1982 

New  judgeships  during  1982,  Chief  Justice's 

"Holiday  Message" 
Official  travel  and  expenses  remuneration 
Judicial  Activism 

Judge  Coffin's  views 
Justice  Stewart's  views 
Senator  Laxalt's  views 
Judicial  Administration 

Appeals  Expediting  Systems:  An  Evaluation  of  Second 

and  Eighth  Circuit  Procedures 
Courtran  computer  system  for  federal  court 

and  case  management 

judges' Manual  for  the  Management  of  Complex  Crimi- 
nal jury  Cases 

Legislation  to  form  commission  to  study  future 
of  the  judiciary 

Summary  jury  Trials  in  the  Northern  District  of  Ohio 

Judicial  Conference  of  the  U.S. 

Adoption  of  standard-size  paper 

Federal  courts'  switchover  to  letter-size  paper 

and  files 
FJC  experiment  on  electronic  sound  recording 

as  court-reporting  method 
Judiciary  budget  role 
Mar.  1982  semi-annual  meeting  actions 
Recommendations  and  proposed  rules  changes 

adopted  at  Sept.  1982  meetings 
Rulemaking  processes,  ABA  resolutions 
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Judicial  Discipline 

Higher  professional  ethical  standards  needed, 
Chief  Justice's  views  4:7 

Judicial  Ethics 

Cameras  in  the  courtroom,  ABA  resolution  9:5 

Financial  disclosure  form  revisions  4:1 

Revisions  to  financial  disclosure  reporting 
form  for  judiciary  and  high-level  judicial 
employees  10:1 

Judicial  Fellows 

Appointments  for  1982-83  9:3 

Judicial  Review 

)udge  Coffin's  views  6:3 

Senator  Laxalt's  views  on  court  review  of  reg- 
ulatory agencies'  rulemaking  7:4 
Judicial  Salaries 

Bankruptcy  judges'  retirement  benefits,  legis- 
lation 1:8 
Chief  Justice's  1981  year-end  report                          1:1 
Federal  group  health  insurance  policies  open 

season  and  rate  increases  12:4 

Foley  v.  Reagan  1:5 

Foley  v.  Reagan  litigation  conclusion  3:3 

Judicial  Conference  recommendations  for  judi- 
cial survivors'  benefits,  retirement  plans  4:1 
Legislation  to  require  Congress's  specific  au- 
thorizations for  judicial  salary  increases,  or 
to  require  biennial  review  of  salaries                     4:6 
U.S.  employees'  Medicare  tax  deductions               12:4 
Judicial  Security 

ludge  Clark  expressed  Judicial  Conference's 

concern  over  inadequacy  of  court  security  3:2 

Judicial  Conference  actions  to  improve  court 

security  4:1 

Judicial  Selection  and  Tenure 

Limitation  on  chief  judges'  tenure  4:4 

Judiciary,  Appropriations 

Budget  requests  for  FY  1983  3:1 

Senator  Laxalt's  views  on  budgetary  process  7:5 

Juries 

Chief  Justice  urges  limits  on  jury  selection  pro- 
cess 12:5 
Improved  juror  utilization  expenses  3:2 
judges'  Manual  for  the  Management  of  Complex  Crim- 
inal jury  Cases                                                                10:4 
Judicial  Conference  positions  on:  right  to  jury 
trials  in  land  condemnation  cases;  conduct 
of  voir  dire  by  parties;  presence  of  counsel  in 
grand  jury  room                                                          4:6 
Judicial  Conference  proposed  new  rules  for 

grand  juries  10.1 

Judicial  Conference  recommendation  to 
allow  eleven-person  jury  in  complex  criminal 
trial  10:1 

Jurors'  efficiency  and  utilization  (Chief  Jus- 
tice's 1981  year-end  report)  1:1 
Jury  awards  in  personal  injury  cases                          8:7 
jury  Selection   Procedures  in   United  States  District 

Courts  10:3 

Legislation  regarding  work  injuries  to  federal 

jurors,  ABA  resolution  9:5 

Model  grand  jury  act,  ABA  resolution  2:2 


Summary  fury  Trials  in  the  Northern  District  of  Ohio 
Jurisdiction 

Bankruptcy  judges'  authority  under  Bank- 
ruptcy Reform  Act,  unconstitutionality 
Chief  Justice  urges  diversity  jurisdiction  elimi- 
nation 
Collateral   review  of  state  criminal  convic- 
tions, Justice  Stewart's  views 
Court-stripping  proposals,  Justice  Stewart's 

views 
Diversity  jurisdiction  legislation 
Fred  Friendly  on  court-stripping  proposals 
Judge  Kaufman  on  court-stripping  proposals 
Judicial  Conference  recommendations  for  U.S. 

magistrates'  jurisdiction 
New  courts  proposals,  Justice  Stewart's  views 
New  rules  for  two  panels  in  Rail  Reorganiza- 
tion Court 
Supreme  Court  mandatory  appellate  jurisdic- 
tion (Chief  Justice's  1981  year-end  report) 
Transfer  of  civil  action  to  appropriate  forum, 

passage  of  legislation 
Unconstitutionality   of   Bankruptcy   Reform 

Act,  court  decisions 
U.S.  Court  of  Appeals  for  the  Federal  Circuit 
and  U.S.  Claims  Court,  jurisdiction 
Jury  Verdict  Research,  Inc. 

Jury  awards  in  personal  injury  cases 
Karlovits,  Joseph  R. 

Computer-aided  transcription  equipment  for 
court  reporting 
Kastenmeier,  Robert  W. 

Diversity  Jurisdiction  Reform  Act  status 
Katzenbach,  Nicholas  deB. 

Opposition  to  antibusing  legislation 
Kaufman,  Irving  R. 

CAMP  program  in  2d  Cir. 

Judges'  duty  to  speak  out  on  court-stripping 

proposals,  two  articles 
Judiciary  and  corrections  funding  inadequacy 
Kelley,  Ralph  H. 

Ruling  on  unconstitutionality  of  Bankruptcy 
Reform  Act 
King,  James  Lawrence 

King  Committee  pilot  projects 
Kutak,  Robert  J. 

ABA  deferral  of  action  on  Model  Rules  of  Pro- 
fessional Conduct 
Lambros,  Thomas 

Summary  jury  trials  in  N.  D.  Ohio 
Law  Clerks 

Judicial  Conference  study  group  on  selection 

of  law  clerks  by  federal  judges 
Supreme  Court  clerks'  law  schools 
Supreme  Court  justices'  clerks,  Justice  Stew- 
art's views 
Supreme  Court  selections  for  1982-83 
Law  Day 

Law  Day,  May  1,  1982 
Law  Enforcement  Assistance 
Administration 
Closing 
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9:7 
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5:1 


Law-Related  Education 

Bibliography  of  free  and  inexpensive  teaching 
materials  in  ABA  report 
Law  Schools 

ABA  accreditation  for  law  schools  using  reli- 
gion standards 

Clinical  programs  cutback 

Higher  standards  of  responsibility  needed  for 
legal  profession,  Chief  Justice's  views 

Law  school  enrollments  rise 

Training  in  alternative  dispute-solving  mech- 
anisms, Chief  Justice's  Annual  Report  on  the 
Judiciary 
Lawyers  Committee  for  International 

Human  Rights 
Human  rights  seminars  for  federal  judges 

Laxalt,  Paul 

Third  Branch  interview 
Lee,  Rex  E. 

Third  Branch  interview 
Legal  Services 

Pro  bono  panel  in  E.D.N.Y. 

Pro  bono  panel  of  attorneys  in  E.D.  Pa. 
Legal-Size  Documents 

Elimination  of  legal-size  paper  and  files,  ef fec- 
tive  date  Jan.  1,  1983  1:5 

Legislation 

Bail  Reform  Act  revision,  legislation 

Criminal  code  revision  proposals,  Senator 
Laxalt's  comments 

Diversity  Jurisdiction  Reform  Act  status 

Drug  aftercare  program  status 

Enactment  of  Victim  and  Witness  Protection 
Act  of  1982 

Federal  Courts  Improvement  Act  passed  by 

Senate 
Judicial  Conference  recommendations  on  97th 

Congress  legislation 
Ninety-seventh  Congress  legislation 
Pretrial  services  expansion  to  all  judicial  dis- 
tricts 
Repayment  of  debts  from  future  income  of 

debtors,  legislation 
Senate  passage  of  bill  to  establish  commission 
to  study  court  systems 
Lidz,  Theodore  J. 

Appointment  as  chief,  A.O.  Criminal  Justice 
Act  Division 
Lombard,  Patricia  A 
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4:7 
5:3 
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7:7 
7:1 
5:1 

3:1 

4:2 

12:2 
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7:1 

9:1 

10:3 

12:1 

1:8 

4:1 
1:8 

10:3 

1:8 

12:5 

10:5 


9:2 
4:2 


The  Cases  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit 
Lord,  Joseph  S.,  Ill 

Letter  to  the  editor:  pro  bono  panel  in  E.D.  Pa. 
Lord,  Miles  W. 

Bankruptcy  Reform   Act  held  unconstitu- 
tional 1:5;  5:7 
McCabe,  Peter  G. 

Appointment  as  A.O.  assistant  director  for 
program  management 
McCree,  Wade  H.,  Jr. 

■  sitiori  to  antibusing  legislation 


12:6 
5:5 


Selection  of  cases   for  petitioning  Supreme 
Court,  as  Solicitor  Ceneral 
McGurn,  Barrett 

Retirement  from  public  information  office, 

Supreme  Court 
Supreme  Court  justices'  law  clerks,  history 
Macro  Systems,  Inc. 

Evaluation  of  contract  services  for  drug-de- 
pendent federal  offenders 
Magistrates 

Judicial  branch  employees  by  categories,  as  of 

June  30, 1982 
Judicial  Conference  recommendation  on  mag- 
istrates' retirement  benefits 
Judicial  Conference,  Sept.  1982,  recommenda- 
tions for  additional  magistrates 
Judicial  Conference,  Sept.  1982,  recommenda- 
tions to  amend  federal  rules  pertaining  to 
magistrates 
Justice  Rehnquist's  views  on  bureaucratiza- 
tion of  federal  courts 
Report  on  magistrates  system  submitted  to 

Congress 
Responsibilities  of  magistrates  under  Victim 

and  Witness  Protection  Act  of  1982 
Second  Circuit  increases  in  activity  by  U.S. 
magistrates 
Markey,  Howard  T. 

Chief  Judge  of  U.S.  Court  of  Appeals  for  the 

Federal  Circuit 
Reelection  to  Board  of  Certification 

Marshall,  Thurgood 

Justices'  speeches  on  Supreme  Court  workload 
Marshals  Service 

Ratio  of  marshals  per  federal  judge 
Security  services  for  the  judiciary,  other  duties 
of  marshals  shifted 
Media  and  the  Courts 

Cameras  in  the  courtroom,  ABA  resolution 
Cameras  in  the  courtroom,  Justice  Stewart's 

views 
Fred  Friendly  urges  judges  to  speak  out  on 

court-stripping  proposals 
Free  speech  and  free  press  issues,  Justice  Stew- 
art's views 
Judge  Irving  Kaufman  urges  judges  to  speak 

out  on  court-stripping  initiatives 
Judicial  Conference,  Sept.  1982,  deferral  of 
action  on  proposed  rule  on  closing  pretrial 
proceedings  to  press 
Megan,  Thomas  I. 

Architectural  Barriers  Act  inapplicability  to 
courtroom  sites 
Minorities 

Blacks,  Hispanics  in  federal  and  state  penal 

institutions,  comparison 
Prisoners  on  "death  row"  in  1981 
Racist  criticisms  directed  at  Judge  Barrington 
D.  Parker 
Moore,  Carl  M. 

Summary  fury  Trials  in  the  Northern  District  of  Ohio 
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11:4 
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10:3 

10:7 

10:2 
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12:1 
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4:6 

9:1 
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10:8 

1:5 
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11:8 

11:4 

10:3 


Moran,  James  B. 

Oral  Roberts  University  law  school  accredita- 
tion by  ABA,  district  court  holding 
Motion  Practice 

Judicial  Conference,  Sept.  1982,  recommenda- 
tions on  sanctions  for  improper  motion  prac- 
tice 
National  Academy  of  Public 
Administration 
Judicial  Fellows  Program 
National  Archives  and  Records  Service 

Court  records  disposition 
National  Shorthand  Reporters  Association 
Task  Force  on  Testing  Guidelines  for  Alterna- 
tive Court  Reporting  Systems 
Nichols,  William  M. 

Selection  as  A.O.  general  counsel 
Nihan,  Charles  W. 

Administering  the  Federal  judicial  Circuits:  A  Survey 
of  Chief  fudges'  Approaches  and  Procedures 
O'Brien,  David 

Judicial  Fellows  selections  for  1982-83 
Panama  Canal 

U.S.  district  court  closed 
Perlstein,  Jolanta  J. 

Judicial  Fellows  selection  for  1982-83 
Plotnikoff,  Joyce  H. 

Tom  C.  Clark  Judicial  Fellow  (photo  story) 
Post-Judgment  Interest 

New  basis  for  calculation  of  interest  on  money 
judgments 

Powell,  Lewis  F.,  Jr. 

Justice  Rehnquist's  views  on  bureaucratiza- 
tion of  federal  courts 
Supreme  Court  justices'  speeches  on  court 
workload 
Practice  and  Procedure 

FJC  publications  on  jury  selection  procedure 

and  summary  jury  trial  techniques 
fudges'  Manual  for  the  Management  of  Complex  Crim- 
inal jury  Cases 
Judicial  Conference  proposes  change  to  rule  4, 

Fed.  R.  Civ.  P.  4. 

Pro  bono  panel  in  E.D.N.Y. 
Pro  bono  panel  in  E.D.  Pa. 
Proposed  rules  changes  approved  by  Judicial 

Conference,  Sept.  1982 
Provisions  of  Victim  and  Witness  Protection 

Act  of  1982 
Publication  of  local  rules  and  internal  operat- 
ing procedures  by  courts  of  appeals 
See  also  Civil  Appeals  Management  Plan,  Fed- 
eral Rules  of  Appellate  Procedure,  Federal 
Rules  of  Civil  Procedure,  Federal  Rules  of 
Criminal  Procedure,  Judicial  Administra- 
tion, Juries 
Presentence  Reports 

Judicial  Conference,  Sept.  1982,  recommenda- 
tions for  changes  208 
Senator  Laxalt's  views  on  pending  legislation         7:3 
Victim  and  Witness  Protection  Act  of  1982 

requirements  121 
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10:1 
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4:4 


Pretrial  Detention 

Dangerousness  to  community  standard,  legis- 
lation 
Pretrial  Services 

Victim  and  Witness  Protection  Act  of  1982, 
presentence  report  requirements 
Prisons  and  Prisoners 

Aldisert  Committee  report  on  prisoner  civil 

rights,  Judicial  Conference  recognition 
Awards  for  business  advisory  committee  aid- 
ing Danbury  prison  industry  program 
Commission  on  Accreditation  for  Corrections 

seminars 
Death-row  total  increases 
Education  in  corrections,  excerpt  from  Gerald 

Farkas  speech 
Federal  prisoner  profile  and  quarterly  data  to 

Mar.  31,  1982 
FJC  teleconferences  for  probation  officers  on 
supervision   of  narcotics   offenders  and 
white-collar  criminals 
Fourth  Circuit  statistics  on  prisoner  peti- 
tions 
Individuals  incarcerated  in  federal  institutions 
compared  to  individuals  on  parole  or  proba- 
tion 

Offense  severity  scale,  proposed  changes 
Parolees'  employment  outlook,  two  studies 
Penal  institutions  population 
Prisoners  on  death  row,   1981 
Prison  industries  (Chief  Justice's  University  of 

Nebraska  speech) 
Prison  population  statistics  conflict 
Rule  change  in  prisoners'  petition,  removing 

requirement  for  sworn  affidavit 
Suicide  prevention  program;  authorization  of 
force,   physical   restraints,   and   chemical 
agents  on  inmates 
A  Validation  and  Comparative  Evaluation  of  Four  Pre- 
dictive Devices  for  Classifying  Federal  Probation 
Caseloads 
Pro  Bono  Services 

E.D.N.Y.  pro  bono  panels 
E.D.  Pa.  pro  bono  panel  of  attorneys 
Lawyers  give  pro  bono  aid  to  Haitian  detainees 
Social  security  seminar  for  pro  bono  lawyers, 
videocassettes 
Professional  Ethics 

ABA  deferral  of  action  on  Model  Rules  of  Pro- 
fessional Conduct 
Higher  standards  of  responsibility  needed  for 

legal  profession  (Chief  Justice) 
Proposed  new  Model  Rules  of  Professional 
Conduct,  ABA  midyear  action 
Publications  and  Audio  and  Video  Cassettes 
Administering  the  Federal  judicial  Circuits:  A  Survey 

of  Chief  judges'  Approaches  and  Procedures 
Administrative  Structures  in  Large  District  Courts 
Antitrust  audiotapes  of  Philip  Areeda's  lec- 
tures at  University  of  Michigan,  1981 
Appeals  Expediting  Systems:  An  Evaluation  of  Second 
and  Eighth  Circuit  Procedures 
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Bibliography   of   free   and   inexpensive   law- 
related  education  materials 
The  Cases  of  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia   Circuit 
A  Checklist  of  Twenty  Techniques  to  Be  Applied  in  the 
Trial  of  Protracted  Multi-Defendant   Criminal 
Cases 
Crime  in  the  United  States— 1  981  (FBI) 
Dictionary  of  Criminal  justice   Data   Terminology, 

new  edition,  Bureau  of  Justice  Statistics 
Equal  justice  Under  the  Law  series,  copyright  rul- 
ing 
An  Evaluation  of  Limited  Publication  in  the  United 

Slates  Courts  of  Appeals— The  Price  of  Reform 
Experimentation  in  the  Law,  price  change 
Federal  judicial  Workload  Statistics  for  the  Twelve- 
Month  Period  Ended  Mar.  31,  1982 
judges'  Manual  for  the  Management  of  Complex  Crimi- 
nal jury  Cases 
Judicial  Conference  recognition  of  Recommended 
Procedures  for  Handling  Prisoner  Civil  Rights  Cases 
in  the  Federal  Courts 
jury  Selection  Procedures  in   United  States  District 

Courts 
Management  Statistics  for  United  States  Courts—  1 982 
Manual  for  Complex  Litigation,  fifth  edition 
1982  Annual  Report  of  the  Director  of  the  A.O. 
The  "Rule  of  Reason"  in  Antitrust  Analysis:  General 

Issues 
Sanctions  Imposable  for  Violations  of  the  Federal  Rules 

of  Civil  Procedure 
The  Seventh  Circuit  Preappeal  Program:  An  Evaluation 
Social  security  seminar  for  pro  bono  lawyers 

in  E.D.N.Y.,  videocassettes 
Summary  jury  Trials  in  the  Northern  District  of  Ohio 
Third  Circuit  journal,  newsletter  begins 
Using  Technology  to  Improve  the  Administration  of 

justice  in  the  Federal  Courts 
A  Validation  and  Comparative  Evaluation  of  Four  Pre- 
dictive Devices  for  Classifying  Federal  Probation 
Caseloads 
Racketeer  Influenced  and  Corrupt  Organi- 
zations Act 

Proposed  revisions,  ABA  resolution 
Rail  Reorganization  Court 

Three  additional  judges  named 
Rankin,  J.  Lee 

Opposition  to  antibusing  legislation 
Records  Management— See  Documents  and 

Records 
Rehnquist,  William  H. 

Effects  of  increasing  judgeships  and  of  delega- 
tion of  judges'  authority 
Law  clerks  for  1982-83 
Renshaw,  Benjamin  H.,  IV 

Prisoners  on  death  row,  1981 
Restitution 

Senator  Laxalt's  views  on  pending  legislation 
Victim  and  Witness  Protection  Act  of  1982 
Richardson,  Elliot  L. 

Opposition  to  antibusing  legislation 
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Rosenberg,  Maurice 

CAMP  program  in  2d  Cir. 
Rulemaking 

Chief  Justice's  1981  year-end  report 
Rulemaking  authority  delegation  to  Judicial 

Conference  of  U.S.,  ABA  resolution 
See  also  Administrative  Law 
Salaries— See  Judicial  Salaries 
Sentencing 

Criminal  code  revision,  Senator  Laxalt's  views 
Seron,  Carroll 

The  Cases  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit 
Service  of  Process 

Delay  by  Congress  in  enactment  of  changes  to 

rule  4,  Fed.  R.  Civ.  P. 
Pending  legislation  on  service  of  summonses 

by  mail,  ABA  resolution 
Proposed  changes  to  rule  4,  Fed.  R.  Civ.  P. 
Smith,  John  Lewis 

Foley  v.  Reagan  litigation  conclusion 
Judicial  salary  increase  litigation 
Smith,  Neal 

Advocacy  of  law  school  clinical  programs 
Chairman  of  House  Appropriations  subcom- 
mittee overseeing  the  judiciary 
Smith,  William  French 

Chairman  of  Cabinet  Council  on  Legal  Affairs 
Citation  for  contempt  of  court 
Judicial  "overreaching,"  ABA  journal  article 
Jurisdictional  reorganization   for  drug  and 

related  crimes 
Workload  problems  of  the  judiciary 
Smuggling 

Judicial  Conference  recommendation  tor  leg- 
islation to  broaden  smuggling  definition 
Sneed, Joseph  T. 

Bureaucratization  of  the  judiciary 
Independence  of  the  judiciary 
Social  Security 

Social  security  disability  benefits  appeals,  use 

of  pro  bono  panel  in  E.D.N.Y. 
U.S.  employees'  Medicare  tax  deductions 
Sonnett,  Neal 

Pro  bono  services  of  lawyers  for  Haitian  de- 
tainees 
South  Florida  Task  Force  on  Crime 

U.S.  judges  to  rotate  on  tours  to  South  Florida 
Visiting  judges'  assistance,  plaudits  from  Chief 
Justice 
Special  Prosecutor 

Senator  Laxalt's  views  on  Ethics  in  Govern- 
ment Act  standards 
Special  prosecutor  legislation  extension,  ABA 
resolution 
Speedy  Trial  Act 

Fourth  Circuit  holds  act  invalid 
Spellman,  Eugene 

Order  to  release  Haitian  detainees 

State  Courts 

Federal-state  conflicts,  Justice  Stewart's  views 
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State-Federal  Relations 

Federal  courts'  review  of  state  criminal  con- 
victions, lustice  Stewart's  views 
ludicial  Conference  Subcommittee  on  State- 
Federal  Relations  formed 
lustice  Rehnquist's  views  on  federal  courts' 

review  of  state  court  decisions 
LEAA  funds  for  state  court  improvement  and 

state  law  enforcement  programs 
Senator  Laxalt's  views  on  federal  jurisdiction 
enlargement,  on  state-federal  study  com- 
mission legislation,  and  on  diversity  juris- 
diction 
State-federal  judicial  councils,  roundup 
Set  also  Diversity  jurisdiction 
State  Justice  Institute 

Pending  legislation 
Statistics 

Australian  Instituteof  ludicial  Administration 

analysis  of  court  delays 
The  Cases  of  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia  Circuit 
Chief  Justice's  Annual  Report  on  the  Judiciary 
Eighth  Circuit  report  for  1980-81 
Federal  courts  12-month  statistics  to  Mar.  31, 

1982 
Federal    courts'    workload    in    calendar    year 

1981, A.O.  report 
Fourth  Circuit  annual  report  for  1981 
ludicial  branch  employees  by  categories,  totals 
on  June  30,  1982 

Management  Statistics  for  United  States  Courts— 1982 
1982  Annual  Report  of  the  Director  of  the  A.O. 
Penal  institutions  population  as  of  Sept.  30, 

1981 
Prison  population  statistics  comparison 
Second  Circuit  annual  report 
Sixth  and  Ninth  Circuits' annual  reports 
U.S.  crime  rate  in  1981  compared  to  1980 
Stevens,  John  Paul 
Law  clerks  for  1982-83 

Justice  Rehnquist's  response  to  Justice  Stev- 
ens's comments  on  bureaucratization 
Justices'  speeches  on  Court  workload 
Stewart,  Potter 

Selection  of  law  clerk  at  Supreme  Court 
Third  Branch  interview 
Stoorza,  Edwin  L.,  Jr. 

Appointment  as  A.O.  assistant  director  for 
Management  Systems  and  Services 
Supporting  Personnel 

Appellate  court  staff  appointments,  passage 

of  legislation 
Court  administration  bureaucratization,  Judge 

Sneed's  views 
Croup  health  insurance  open  season  and  rate 

increases 
Judicial  branch  employees  by  categories,  totals 

on  June  30,  1982 
Judiciary  budget  requests  for  FY  1983 
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lustice  Rehnquist's  views  on  bureaucratiza- 
tion of  federal  courts 
See  also  Bureaucratization,  Circuit  Executives, 
Magistrates,  Marshals  Service,  U.S.  Pro- 
bation Officers 
Supreme  Court 

Computer-aided  transcription  equipment  for 

hearing-impaired  parties 
Justice  Rehnquist's  views  on  caseload  burdens 
Justices'  speeches  on  Court  workload 
Law  clerks'  law  schools 
Law  clerks  selection  for  1982-83 
Mandatory  appellate  jurisdiction,  elimination 

(Chief  Justice's  1981  year-end  report) 
Rules  amendments  for  Fed.  R.  Civ.  P.,  Fed.  R. 

Crim.  P.,  and  28  U.S.C.  §§  2254,  2255 
Third  Branch  interview  with  Justice  Stewart 
Technological  Applications 

Closed  loop  antennas  for  hearing-impaired  in 

new  courtrooms  in  D.  Md. 
Electronic  and  alternative  recording  methods 
Video  teleconferences  on  supervision  of  nar- 
cotics offenders  and  white-collar  criminals 
Temporary  Restraining  Orders 

Authorization  for  federal  court  to  issue  TROs 
to  prevent  harassment  of  victim  or  witness 
Thomsen,  Roszel  C. 

Rail  Reorganization  Act  appointment 
Thurmond,  Strom 

Criminal  code  revision  changes  in  97th  Con- 
gress 
United  States  Court  Reporters  Association 
Computer-aided  transcription  equipment  for 

court  reporting 
Task  Force  on  Testing  Guidelines  for  Alterna- 
tive Court  Reporting  Systems 
University  of  Nebraska 

Chief  Justice's  speech  on  prison  industries 
Urbom,  Warren  K. 

Election  to  FJC  Board 
U.S.  Claims  Court 

Effective  date,  jurisdiction 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit 

Admission  to  bar;  planning  and  new  rules 
Effective  date;  jurisdiction 
Inauguration  ceremony  (photo  story) 
U.S.  Parole  Commission 

Criminal  code  revision,  Senator  Laxalt's  views 
Offense  severity  scale,  proposed  changes 
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Requirement  in  presentence  reports 
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impaired 
Witness  Intimidation 

Senator  Laxalt's  views  on  pending  legislation 
Young,  Joseph  H. 

Speedy  Trial  Act  ruling 


9:1 

9:2 

7:7 
7:7 

7:6 
7:3 
2:5 


BULLETIN  OF  THE  FEDERAL  COURTS 


D  BRANCH 


Index  to  Volume  14 

The  Federal  Judicial  Center 
Dolley  Madison  House 
1520  H  Street,  N.W. 
Washington,  D.C.  20005 


First 

Class 

Mail 


Postage  and 

fees  paid 

United  States 

Courts 


Official  Business 


U.S.  GOVERNMENT  PRINTING  OFFICE  1983-360-909-(21l) 


OTic  10-3/ 
lb/1 


2 


# 


BULLETIN  OF  THE  FEDERAL  COURTS 


L 


GOVT,  one 


theTHIRDbeangh 


VOLUME  15 
NUMBER  1 
JANUARY  1983 


' ' 77* 

Judges,  Other  High-Level  Employees     ^  ^    G 


To  Receive  Salary  Increases 


tfV0' 


Courts  Adopt  Interim 
Bankruptcy  Rules 


When  the  House  of  Representa- 
tives, in  the  closing  days  of  the  97th 
Congress,  agreed  to  raise  congres- 
sional salaries  retroactive  to  Decem- 
ber 17,  1982,  from  $60,662.50  to 
$69,800,  it  also  voted  a  pay  raise  for 
federal  judges  and  other  high-level 
government  employees  whose  sala- 
ries are  tied  to  those  of  members  of 
Congress. 

Now,  U.S.  district  judges'  salaries 
will  rise  to  $73,100  (up  from  $70,300); 
circuit  judges'  to  $77,300  (from 
$74,300);  associate  Supreme  Court 
justices'  to  $96,700  (from  $93,000); 
and  the  Chief  Justice's  to  $100,700 
(from  $96,800). 

The  salary  increases  are  included  in 
the  lame-duck  Congress's  appropria- 
tion bill,  which  also  provides  funding 


for  numerous  executive  agencies  and 
the  judiciary  to  continue  operating 
through  September  30,  1983. 

The  measure  also  lifts  the  pay  cap 
on  civil  service  and  judicial  service 
employees  who  are  at  grade  15,  step  7 
and  above  on  the  pay  scale.  Their 
salaries  had  been  held  at  a  $57,500 
ceiling,  which  now  rises  to  a  limit  of 
$63,800. 

Employees  at  grade  15,  step  7  will 
now  receive  $58,261;  those  at  step  8 
will  go  to  $59,879;  at  step  9  to 
$61,497;  and  at  step  10  to  $63,115. 

Those  at  grade  16,  step  1  will  not 
have  an  increase  this  time;  but  those 
at  step  2  will  receive  an  increase  to 
$58,843;  at  step  3  to  $60,741;  at  step 
4  to  $62,639;  and  at  steps  5  through  9 
to  the  upper  limit  of  $63,800.  ■ 


Task  Forces  Planned  to  Combat 
Drug  Trafficking,  Organized  Crime 


Buoyed  by  the  success  of  the  presi- 
dentially  established  South  Florida 
Task  Force  on  Crime  in  slowing  drug 
smuggling  and  trafficking  in  that 
area,  and  concerned  that  the  dimen- 
sions of  the  organized  crime/illicit 
drug  market  connection  require  a 
larger  national  effort,  President  Rea- 
gan recently  announced  plans  for  an 
eight-point  program  to  carry  out  a 
coordinated  nationwide  effort  to 
attack  drug  trafficking.  Of  the  eight 
parts,  the  initiative  that  will  require 
the  broadest  integration  of  federal, 
state,  and  local  law  enforcement 
agencies  is  the  implementation  of 
twelve  new  regional  task  forces 
whose  responsibilities  will  encompass 
all  parts  of  the  United  States.  The 
task  forces  are  expected  to  begin 
operations  in  early  1983. 

Like  their  predecessor  task  force  in 
Florida,  the  new  task  forces  will  oper- 
ate under  the  U.S.  attorney  general's 


direction  and  will  make  use  of  the 
coordinated  resources  at  the  federal 
level  of  the  Federal  Bureau  of  Inves- 
tigation, the  Drug  Enforcement 
Administration,  the  Bureau  of  Alco- 
hol, Tobacco  and  Firearms,  the  Inter- 
nal Revenue  Service,  the  Immigra- 
tion and  Naturalization  Service,  the 
U.S.  Marshals  Service,  the  Customs 
Service,  the  Coast  Guard,  and  in  cer- 
tain circumstances,  of  Department  of 
Defense  tracking  and  pursuit  resourc- 
es, regional  enforcement  coordinat- 
ing committees,  and  local  and  state 
task  forces. 

While  earlier  attempts  to  interrupt 
drug-trafficking  networks  focused  on 
street-level  violators,  the  new  cam- 
paign will  attack  the  top  levels  of  the 
illicit  drug  trade — those  in  organized 
crime  networks  who  coordinate  and 
finance  international  and  domestic 
drug  syndicates.  To  carry  out  this 
See  TASK  FORCES,  page  2 


The  97th  Congress  adjourned  just 
before  Christmas  without  meeting 
the  second  deadline  imposed  by  the 
Supreme  Court  for  enactment  of 
remedial  legislation  in  response  to 
the  Court's  ruling  in  Northern  Pipeline 
Construction  Co.  v.  Marathon  Pipe  Line  Co. 
In  that  decision,  the  Court  held  in  late 
June  that  portions  of  the  Bankruptcy 
Reform  Act  of  1978  unconstitution- 
ally assigned  authority  to  bankruptcy 
judges  in  areas  where  certain  powers 
could  be  exercised  only  by  Article  III 
judges,  who  are  insulated  from  politi- 
cal pressures  by  life  tenure  and  pro- 
tection from  pay  cuts. 

Congress  has  been  considering  var- 
ious legislative  proposals  intended  to 
resolve  the  jurisdictional  problem 
since  July.  When  Congress  was  unable 
to  meet  the  Court's  original  October 
4  deadline  for  legislation  as  noted  in 
the  Marathon  judgment,  the  Court 
acceded  to  the  Department  of  Jus- 
tice's request  for  an  extension  to 
December  24.  When  the  Justice 
Department  asked  for  another  exten- 
sion following  Congress's  failure  to 
act  before  adjournment,  the  Court 
did  not  grant  it. 

The  federal  district  courts  have 
therefore  put  into  operation  contin- 
gent rules,  which  were  recommended 
by  the  Judicial  Conference  of  the 
United  States  in  September  1982  and 
thereafter  approved  by  orders  of  all 
judicial  councils  of  the  circuits  under 
authority  conferred  in  28  U.S.C. 
§  332.  The  judicial  councils  had  pre- 
viously ordered  the  adoption  of  a 
model  rule  dated  September  23, 1982, 
which  would  have  taken  effect  in 
adopting  districts  on  October  5.  A 
revised  version  of  that  model  rule 
was  issued  by  the  Administrative 
Office  on  December  3,  to  become 
effective  on  December  25,  if  needed. 
See  BANKRUPTCY,  page  8 
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TASK  FORCES,  from  page  I 
campaign,  Attorney  General  William 
French  Smith  asked  a  Senate  appro- 
priations subcommittee  on  December 
9, 1982,  for  an  additional  $130  million 
for  the  remainder  of  fiscal  year  1983. 
Smith  claimed  that  his  department 
had  already  achieved  "substantial 
improvements  in  law  enforcement" 
even  in  the  face  of  budget  cutbacks. 
Since  the  Reagan  administration  came 
into  office,  the  various  federal  agen- 
cies slated  to  play  integral  roles  in  the 
new  regional  task  forces  are  operat- 
ing with  about  20,000  fewer  employ- 
ees than  they  had  under  the  prior 
administration. 

Also  on   December  9,  Associate 
Attorney  General  Rudolph  W.  Giuli- 
ani testified  before  the  House  Judi- 
ciary Subcommittee  on  Crime  that 
the  administration's  war  on  drugs 
and   organized   crime   will   involve 
about  25  percent  more  FBI  and  DEA 
agents  in  drug-related  work,  requir- 
ing "the  first  major  infusion  of  new 
agents"  in  a  decade.  While  personnel 
already  employed  in  federal  enforce- 
ment agencies  will  assume  task  force 
duties,  between  1,100  and  1,200  new 
positions  will  also  be  created,  Mr. 
Giuliani  said.  Probably  1,100  to  1,500 
individuals,    in    all,    will    be    perma- 
nently assigned  to  the  task  forces.  "A 
typical  Task  Force,"  Mr.  Giuliani  ex- 
plained, "is  expected  to  have  52  Jus- 
tice Department  investigators,  20  fed- 
eral  prosecutors,    50    non-Justice 
personnel  from  IRS,  Alcohol,  Tobacco 
and   Firearms,   Customs   and   other 
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agencies,  and  28  clerical  and  paralegal 
employees."  Computers,  automated 
data-processing  equipment,  and 
sophisticated  communications  re- 
sources will  be  provided  to  the  task 
forces,  along  with  aircraft  and  elec- 
tronic surveillance  equipment  for 
court-approved  monitoring.  After 
their  first  year,  regular  budgets  for 
the  task  forces  will  be  submitted  for 
congressional  action. 

Other  plans  in  President  Reagan's 
eight-point  war  on  drugs  and  organ- 
ized crime  outlined  by  Mr.  Giuliani 
include  the  following: 

•  Formation  of  a  panel  of  distin- 
guished Americans  from  diverse  spe- 
cialties related  to  the  drug  problem  to 
analyze  the  influence  of  organized 
crime,  region  by  region,  and  to  hold 
public  hearings  on  its  findings.  The 
administration  expects  the  panel's 
work  to  yield  recommendations  for 
legislation  and  to  heighten  public 
awareness  of  and  support  for  the 
administration's  efforts  to  eradicate 
organized  crime. 

•  Inauguration  of  a  governors' 
project  to  effect  criminal  justice  re- 
forms and  enforcement  of  local  and 
state  statutes  against  such  types  of 
racketeering  as  illegal  gambling. 

•  Establishment  of  a  cabinet-level 
committee,  with  the  attorney  general 
as  chairman,  to  identify  problems  in 
coordinating  the  diverse  agencies  to 
be  involved  in  this  anticrime  effort 
and  to  effect  interagency  and  inter- 
governmental cooperation. 

•  Institution,  by  the  Departments 
of  Treasury  andjustice,  of  a  National 
Center  for  State  and  Local  Law 
Enforcement  Training  at  the  Federal 
Law  Enforcement  Training  Center  at 
Glynco,  Georgia.  There,  local  law 
enforcement  personnel  will  be  trained 
in  how  to  combat  drug  smuggling  and 
new  kinds  of  crime  associated  with 
syndicates,  such  as  arson,  bombing, 
bribery,  computer  theft,  and  contract 
fraud. 

•  Legislative  reforms  in  such  per- 
tinent areas  as  bail,  sentencing,  crim- 
inal forfeiture,  labor  racketeering,  and 
the  exclusionary  rule. 

•  Submission  by  the  attorney  gen- 


eral of  an  annual  report  to  the  presi-( 
dent  and  the  Congress  of  progress  in 
the  struggle  against  organized  crime 
and  organized  criminal  groups  in- 
volved in  illicit  drug  traffic. 

•  A  request  to  Congress  for  appro- 
priations for  prison  and  jail  construc- 
tion'^ that,"  according  to  Mr.  Giuli- 
ani,"the  mistake  of  releasing  danger- 
ous criminals  because  of  overcrowded 
prisons  will  not  be  repeated." 

Before  its  lame-duck  session  ad- 
journed, Congress  appropriated 
$127.5  million  for  the  task  force  pro- 
gram for  the  remainder  of  fiscal  1983. 
According  to  Attorney  General 
Smith,  operations  will  begin  early 
this  month,  with  the  program  at  full 
strength  by  August  1.  ■ 


AO  Releases  Data  on 
Sentences  Imposed 

Since  1977,  the  year  after  the  AO's 
Statistical  Analysis  and  Reports  Div- 
ision (SARD)  began  classifying  of- 
fenses according  to  U.S.  Code  titles( 
and  sections,  the  division  has  pub- 
lished an  annual  volume  of  statistics 
on  sentences  imposed  on  federal  of- 
fenders. Each  succeeding  year,  an 
updated  edition  has  further  refined 
the  organization  of  the  data,  their 
accuracy,  and  their  completeness. 

The  primary  purpose  of  the  recent- 
ly released  United  States  District  Courts 
Sentences  Imposed  Chart  for  the  twelve- 
month period  ended  June  30, 1981,  is, 
like  previous  editions,  to  aid  U.S.  pro- 
bation officers  in  preparing  their  pre- 
sentence reports,  and  therefore,  dis- 
tribution of  previous  editions  was 
restricted  to  judicial  personnel.  The 
new  volume,  however,  is  available  to 
the  public.  Users  of  this  volume  are 
urged  to  use  the  latest  edition  (Sep- 
tember 1982)  of  the  companion  pub- 
lication United  States  Title  and  Code  Crim- 
inal Offense  Citations  Manual  in  tandem 
with  the  Sentences  Imposed  Chart. 

SARD  cautions  that,  without  addi- 
tional data,  the  statistics  presented  in 
the  chart  can  be  misleading.  Since 
each  entry  indicates  the  total  sen- 
tence imposed  on  an  individual  in  one 
See  SENTENCES,  page  4 
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Chief  Justice  Points  to  Unfinished  Business 
In  Year-End  Report 


In  his  annual  year-end  report  high- 
lighting developments  in  judicial  ad- 
ministration, Chief  Justice  Warren  E. 
Burger  somberly  notes  that  while 
many  improvements  have  been  made 
in  the  administration  of  justice,"  'un- 
finished business' — the  accumulated 
and  deferred  maintenance  —  out- 
weighs the  progress." 

Reviewing  a  broad  range  of  topics, 
the  Chief  Justice  juxtaposes  a  short, 
albeit  significant,  list  of  positive  activ- 
ities and  important  developments 
with  a  long  series  of  missed  oppor- 
tunities and  partial  responses.  Acknowl- 
edging that  often  "more  pressing 
immediate  non-judicial  problems  tend 
to  get  priority,"  he  states  that  needed 
changes  in  the  judicial  arena  regret- 
tably have  moved  slowly  and  in  a 
piecemeal  fashion. 

On  the  positive  side,  Chief  Justice 


Burger  lauds  Congress  for  the  Fed- 
eral Courts  Improvement  Act  of  1982. 
In  merging  the  U.S.  Court  of  Claims 
and  the  U.S.  Court  of  Customs  and 
Patent  Appeals  into  the  twelve-judge 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit,  that  legislation  provides  rec- 
ognition of  the  needs  both  for  a 
national  appellate  court  to  handle 
technical  areas  of  law  and  for  a  reduc- 
tion of  intercircuit  conflicts  and  in- 
creasing appellate  workloads.  Further- 
more, the  act,  in  provisions  unrelated 
to  the  creation  of  the  new  court, 
achieves  several  important  "house- 
keeping" changes  for  the  federal 
courts  generally.  The  Chief  Justice 
mentions  the  imposition  of  a  more 
realistic  basis  for  calculating  the  in- 
terest earned  on  money  judgments 
during  appeal  and  the  limitation  on 
See  CHIEF  JUSTICE,  page  4 


Defendants  Convicted  in  Murder  of  Judge  Wood 


On  December  14  a  federal  jury  in 
San  Antonio  convicted  three  defen- 
dants on  six  charges  of  conspiracy  to 
commit  murder,  conspiracy  to  ob- 
struct justice,  and  murder  of  a  federal 
judge  in  the  assassination  of  U.S.  Dis- 
trict Court  Judge  John  H.  Wood,  Jr., 
on  May  29,  1979. 

Following  an  eleven-week  trial  in  a 
courthouse  named  for  Wood,  the  jury 
found  Charles  Voyde  Harrelson  guilty 
as  the  assassin.  The  prosecution  had 
charged  Harrelson  with  having  been 
paid  $250,000  for  the  murder  by  a 
convicted  drug  dealer  who  had  been 
scheduled  to  begin  a  trial  beforejudge 
Wood  on  the  day  of  the  killing. 

The  murder,  the  first  of  a  federal 
udge  in  a  century,  had  set  in  motion 
ane  of  the  most  extensive  federal 
nvestigations  in  U.S.  history,  with 
ihe  government  spending  about  $5 
nillion  over  three  years  to  collect 
evidence  for  its  case.  The  evidence 
ncluded  extensive  recordings  of  con- 
/ersations  in  which  one  of  the  parties 


was  Jamiel  Chagra,  the  man  who 
allegedly  hired  Harrelson  to  assassi- 
nate Wood.  Jamiel  Chagra,  now  serv- 
ing a  thirty-year  sentence  for  a  drug 
conviction  on  the  charges  that  would 
have  been  tried  before  Judge  Wood, 
has  yet  to  be  tried  on  counts  relating 
to  the  judge's  murder. 

Sentencing  of  the  three  defendants 
convicted  on  December  14  has  been 
set  for  March  8  by  Chief  Judge  Wil- 
liam S.  Sessions.  Under  18  U.S.C. 
§§  1111  and  1114,  Harrelson  faces  a 
mandatory  sentence  of  life  imprison- 
ment for  the  murder  of  a  federal 
judge.  His  wife,  previously  sentenced 
to  three  years  in  prison  after  being 
convicted  of  purchasing  the  alleged 
murder  weapon  under  a  false  name, 
will  face  a  new  sentence  of  up  to  five 
years  for  obstruction  of  justice.  Cha- 
gra's  wife  Elizabeth,  convicted  of 
conspiracy  to  murder  and  obstruc- 
tion of  justice,  also  faces  mandatory 
life  imprisonment  for  the  conspiracy- 
to-murder  conviction.  ■ 


Calendar 


Jan.  13-14  Judicial  Conference  Com- 
mittee to  Implement  the  Crim- 
inal Justice  Act 
Jan.  14  Judicial  Conference  Commit- 
tee on  Administration  of  the 
Bankruptcy  System 
Jan.  18-21  Judicial  Conference  Com- 
mittee on  Judicial  Ethics 
Jan.  19-21  Workshop  for  Judges  of 

the  Ninth  Circuit 
Jan.  20-21  Judicial  Conference  Com- 
mittee on  Administration  of 
the  Magistrates  System 
Jan.  20-21  Judicial  Conference  Com- 
mittee on   Operation  of  the 
Jury  System 
Jan.  20-21  Judicial  Conference  Advi- 
sory Committee  on  Codes  of 
Conduct 
Jan.  24-25  Judicial  Conference  Com- 
mittee on  Court  Administra- 
tion 
Jan.  24-25  Judicial  Conference  Imple- 
mentation Committee  on  Ad- 
mission of  Attorneys  to  Fed- 
eral Practice 
Jan.  26-28  Workshop  for  Judges  of 
the  Eighth  and  Tenth  Circuits 
Jan.  27-28  Judicial  Conference  Com- 
mittee on  the  Judicial  Branch 
Jan.    31-Feb.    1    Judicial   Conference 

Committee  on  the  Budget 
Jan.    31-Feb.    1   Judicial   Conference 
Committee  on  Administration 
of  the  Probation  System 


New  Publications 

The  Federal  Judicial  Center  has 
recently  published  the  1982  Annual 
Report  and  the  1982  Catalog  of  Publica- 
tions. The  annual  report  summa- 
rizes the  Center's  activities  over  the 
last  year,  and  the  catalog  lists  re- 
search reports  and  products  of  Cen- 
ter seminars  and  workshops  pub- 
lished by  the  Center.  To  request  a 
copy  of  either  publication,  please 
write  to  the  Center's  Information 
Service  Office,  1520  H  Street,  N.  W., 
Washington,  D.C.  20005.  Please 
enclose  a  self-addressed,  gummed 
mailing  label,  franked  if  possible. 
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CHIEF  JUSTICE,  from  page  3 

the  tenure  of  chief  judges  as  note- 
worthy. 

In  addition,  he  points  to  the  pas- 
sage of  the  Pretrial  Services  Act  as  a 
step  in  the  right  direction,  as  well  as 
to  continuing  progress  in  state-fed- 
eral   relations    as    fostered    by    such 
organizations  as  the  Conference  of 
Chief  Justices,  the  National  Center 
for  State  Courts,  the  National  Judi- 
cial College,  the  Institute  for  Court 
Management,  and  the  newly  created 
Subcommittee  of  the  Judicial  Confer- 
ence of  the  United  States  on  State- 
Federal  Relations.  Also,  the  signifi- 
cant work  of  the  National  Academy 
of  Corrections  merits  praise,  as  does 
the  growth  in  practical  professional 
skills  training  in  our  law  schools. 

The  majority  of  the  Chief  Justice's 
remarks  concentrate  on  the  problems 
that  still  need  to  be  solved  and  high- 
light the  partial  steps  and  incomplete 
solutions  that  remain.  Legislation 
dealing  with  the  Supreme  Court's 
workload  is  required;  the  elimination 
of  the  statutory  mandatory  jurisdic- 
tion and  diversity  jurisdiction  must 
receive  immediate  attention.  Similar- 
ly, help  is  needed  to  assist  the  lower 
federal  courts  in  handling  and  manag- 
ing their  growing  caseloads.  While 
productivity  is  on  the  increase,  new 
judgeships  are  "desperately  needed," 
he  said.  Progress  in  alternative  dis- 


pute resolution  in  the  public  and  pri- 
vate sectors  has  been  important,  par- 
ticularly in  the  area  of  arbitration, 
but  Chief  Justice  Burger  sees  the 
need  for  more  research  and  more 
support  for  these  efforts. 

Problems  generated  by  the  rising 
prisoner  population  also  require  more 
attention,  according  to  the  Chief  Jus- 
tice. The  conditions  of  prisons  must 
be  improved  and  overcrowding  de- 
creased; the  caliber  and  training  of 
prison  officials  must  be  enhanced; 
and  programs  that  provide  education 
and  opportunities  for  work  experi- 
ence must  be  instituted.  In  this  last 
regard,  Chief  Justice  Burger  renews 
his  call  for  prisons  to  become  educa- 
tional and  productive  institutions- 
schools  and  factories  with  fences. 

Moreover,  the  Chief  Justice  seeks 
answers  to  resolve  cases  arising  under 
bankruptcy  laws,  calls  for  changes  in 
the  techniques  and  tactics  used  by 
lawyers  in  order  to  decrease  the  costs 
of  litigation,  suggests  the  need  for 


Position  Available 

Court  Clerk/ Administrator,  Dis- 
trict of  Minnesota  (including  courts 
at  St.  Paul,  Minneapolis,  and  Du- 
luth).  Salary  from  $39,689  to 
$54,755,  depending  on  qualifica- 
tions and  experience.  Requires  mini- 
mum of  ten  years  of  progressively 
responsible  administrative  exper- 
ience in  public  service  or  business. 
Education  equivalents  of  under- 
graduate, postgraduate,  or  legal 
training  may  substitute  for  required 
general  experience  (  losing  date  for 
applications  is  February  15,  1983. 
To  apply,  send  three  copies  of  re- 
sume to  (  hiefjudge,684  U.S. Court- 
house, I  10  South  I  ourth  Street, 
Minneapolis,  MN  55101. 

EQUAI  OPPORTUNITY  I  MPLOYER 


more  court  administrators,  and  asks 
for  realistic  solutions  to  financiaj 
matters  to  help  stem  the  alarming 
number  of  resignations  by  judges. 

Finally,  Chief  Justice  Burger  notes 
that  there  "is  a  need  to  look  beyond 
our  immediate  problems  and  on  to 
1983-1999."  He  speaks  favorably  of  a 
bill  passed  in  the  Senate  in  1982  that 
would  establish  a  commission  to  study 
state  and  federal  courts.  This  com- 
mission would  examine  the  jurisdic- 
tion of  the  courts,  appraise  current 
problems  confronting  them,  and  de- 
velop  long-range    plans    for   future 
needs.    As   we   approach   the   200th 
anniversary  of  the  Convention  of  the 
Constitution  of  the  United  States,  a 
commitment  to  such  an  endeavor  is 
critical.  Progress  has  been  made,  he 
concludes,   but   unfinished   business 
remains   and    new   problems   have 
arisen. 

Copies  of  the  Chief  Justice's  report 
are  available  in  the  Federal  Judicial 
Center's  Information  Service  Office. 


SENTENCES,  from  page  2 

case,  categorized  under  the  offense 
for    which    the    longest    term    was 
imposed  and  without  regard  to  the 
number  and  variety  of  other  charges 
included  in  that  case,  the  data  alone 
should  not  be  used  to  substantiate 
statements    concerning    severity    of 
prison  terms  for  a  specific  offense. 
SARD    further    cautions    that    the 
"mean"  sentences  provided  as  aver- 
ages   could    be    distorted    by    either 
extremely    low    or    extremely    high 
sentences.  Extremes  particularly  af- 
fect categories  with  small  numbers  of 
defendants.   Probation  officers  who 
need  the  data  for  presentence  reports 
are  advised,  therefore,  to  provide  data 
on   the   individual  sentences,   rather 
than  on  the  average,  when  there  are 
fewer    than    five    sentences    in    an 
offense  group.  Prefatory  material  to 
the  volume  provides  several  alterna- 
tive methods  for  recomputing  data 
and  averages  to  reduce  the  effects  of 
extreme  sentences  when  necessary. 
The  Sentences  Imposed  Chart  presents 


===== ( 

the    same    basic    data    provided    in 
appendix  table  D-5  of  the  AO's  Annual 
Report   of  the   Director,    but    with    two 
major  differences.  Table  D-5  accounts 
for  the  number  of  defendants  con- 
victed during  a  year  and  includes  only 
the  case  with  the  most  serious  con- 
viction when  the  same  defendant  is 
convicted  in  separate  cases.  The  chart 
shows    the   sentences    for   all   cases, 
regardless  of  multiple  cases  for  the 
same  defendant.  Also,  while  the  chart 
does  not  distinguish  between  regular 
sentences    and    sentences    imposed 
under    special    statutes,    table    D-5 
separately    indicates    indeterminate 
terms    imposed    under    18    U.S.C. 
§  4205(b)(l)-(2)  or  under  the  Youth 
Corrections    Act    and,    in    addition, 
accounts    for    life    sentences    under 
"Other."  For  these  reasons,  averages 
in  the  table  differ  from  those  in  the 
chart. 

Persons  outside  of  the  federal  judi- 
ciary may  purchase  the  Sentences  Imposed 
Chart  for  $7.50  from  the  Government 
Printing  Office.  The  stock  number  is 
028-004-00048-6.  ■ 
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Justice  Stevens  Urges 

upreme  Court  to 
Review  "Rule  of  Four" 

Arguing  that  the  Supreme  Court 
low  takes  on  far  too  many  cases,  Jus- 
ice  John  Paul  Stevens  recently  noted 
hat  the  Court  itself  could  diminish 
he  docket  to  a  more  manageable, 
easonable  size.  Stating  that  the 
Zourt"has  a  greater  capacity  to  solve 
ts  own  problems  than  is  often 
issumed,"  Justice  Stevens  urged  an 
•xamination  of  the  Rule  of  Four — the 
>ractice  that  whenever  four  justices 
>f  the  Supreme  Court  vote  togrant  a 
>etition  for  a  writ  of  certiorari,  the 
•etition  is  granted  even  though  the 
lourt's  majority  has  voted  to  deny  it. 

Delivering  the  James  Madison  Lec- 
ure  at  New  York  University  School 
if  Law,  Justice  Stevens  discussed  the 
importance  and  impact  of  judge-made 
ules,  in  particular,  the  doctrine  of 
\are  decisis.  He  spoke  of  the  benefits  of 
he  doctrine  and  noted  that  adher- 
nce  to  it  "increases  the  likelihood 
hat  judges  will  in  fact  administer  jus- 
ice  impartially  and  that  they  will  be 
ierceived  to  be  doing  so."  But  while 
his  significant  judge-made  rule  cre- 
tes  a  presumption  that  generally 
hould  be  followed,  there  are  persua- 
ive,  legitimate  reasons  for  the  Court 
o  reject  a  prior  decision  and  to  over- 
ule  an  earlier  case. 

Similarly,  Justice  Stevens  argued 
hat  although  the  Rule  of  Four  serves 
everal  important  goals,  he  could 
demonstrate  that  it  would  be  entire- 
y  legitimate  to  reexamine  the  rule, 
hat  some  of  the  arguments  for  pre- 
erving  the  rule  are  unsound,  and 
hat  there  are  valued  reasons  for 
naking  a  careful  study  before  more 
rastic  solutions  to  the  Court's  work- 
Dad  problems  are  adopted." 

After  noting  several  other  proce- 
ural  changes  and  modifications  that 
his  Court  has  accomplished  already, 
ustice  Stevens  stated  that  more  than 
3  percent  of  the  petitions  granted  in 
he  1979  term  were  the  result  of  no 
aore  than  four  affirmative  votes.  For 
he  October  term,  1980,  the  figure 
See  STEVENS,  page  S 


Speedy  Trial  Act  Upheld  as  Constitutional 


The  Fourth  Circuit  Court  of 
Appeals  has  recently  overruled  a  dis- 
trict court's  objections  to  the  consti- 
tutionality of  the  Speedy  Trial  Act  of 
1974,  as  amended,  18  U.S.C.  §§  3161 
etseq.  A  three-judge  panel,  Chief  Judge 
Harrison  L.  Winter  presiding,  re- 
versed a  district  court  holding  {United 
States  v.  Brainer,  515  F.  Supp.  627,  630 
[D.  Md.  1981])  that  the  act  was 
invalid  as  "an  unconstitutional  en- 
croachment upon  the  Judiciary,"  and 
remanded  the  case  for  further  pro- 
ceedings {United  States  v.  Brainer,  No. 
81-5159,  4th  Cir.,  Oct.  19,  1982). 

Defendant  Brainer's  trial  was  sched- 
uled eighty  days  after  his  initial  ap- 
pearance before  a  judicial  officer,  ten 
days  later  than  required  by  the  act.  In 
response  to  defendant's  motion  to 
dismiss  for  lack  of  a  speedy  trial,  the 
government  asserted  that  the  act  was 
unconstitutional,  a  position  the  dis- 
trict court  upheld.  The  defendant 
was  then  convicted  and  appealed.  On 
appeal,  the  government  switched  its 
position  and  argued  that  the  act  is 
constitutional.  Faced  with  this  anom- 
alous situation,  the  circuit  court 
appointed  an  amicus  curiae  to  argue  the 
abandoned  position. 

Confronting  the  jurisdictional 
issues  resulting  from  the  govern- 
ment's change  of  position,  the  court 
held  that  the  case  had  neither  become 
moot  nor  lost  the  status  of  a  case  or 
controversy.  At  the  moment  the 
defendant  filed  for  appeal,  the  court 
held,  it  acquired  jurisdiction.  It  noted 
that  the  Supreme  Court  has  on  var- 
ious occasions  asserted  the  obligation 
of  a  court,  when  government  con- 
fesses error  and  abandons  a  position 
taken  in  a  lower  court,  to  independ- 
ently examine  the  errors  confessed. 
Moreover,  the  court  found  the 
Supreme  Court's  practice  of  appoint- 
ing an  amicus  to  assert  an  abandoned 
cause  neither  implies  that  a  lawsuit 
becomes  moot  nor  implies  that  it 
loses  its  case-controversy  status  for 
lack  of  adversariness  between  counsel. 
Turning  to  the  merits,  the  panel 
disagreed  with  the  district  court  that 


(1)  the  Speedy  Trial  Act's  mandatory 
dismissal  sanction  for  failure  to  meet 
its  deadlines  determines  the  substan- 
tive outcome  of  cases  and  therefore 
usurps  the  judiciary's  constitutionally 
assigned  adjudicative  role  and  that  (2) 
the  act  is  an  intrusion  into  judicial 
administration  and  thus  a  violation  of 
the  separation  of  powers. 

First,  the  appeals  court  held,  the 
Speedy  Trial  Act  does  not  lay  down 
rules  of  decision,  but  only  rules  of 
practice  and  procedure.  Like  the  Fed- 
eral Rules  of  Civil  Procedure,  stat- 
utes of  limitation,  and  other  proce- 
dural requirements  through  which 
Congress  regulates  the  courts,  the 
panel  found  the  Speedy  Trial  Act  to 
be  of  "unquestioned  validity." 

The  issue  of  whether  federal  courts 
have  a  power  of  self-administration 
that  invokes  the  separation  of  powers 
doctrine  is  a  matter  of  first  impres- 
sion,  the   panel   noted.   The   court 
assumed   "without    deciding,"   how- 
ever,  that  although  "federal  courts 
possess  some  measure  of  administra- 
tive independence  such  that  congres- 
sional intervention  would,  at  some 
extreme  point,  pass  the  limit  which 
separates   the  legislative   from   the 
judicial  power,". . .  "[i]t  does  not  fol- 
low, however,  that  the  Speedy  Trial 
Act    represents    such    an    extreme." 
Noting  that  the  separation  of  powers 
doctrine  does  not  set  the  branches  of 
government  apart  in  absolute  isola- 
tion, the  Court  framed  the  issue  as 
whether  the  Speedy  Trial  Act  "pre- 
vents the  [judiciary]  from  accomplish- 
ing its  constitutionally  assigned  func- 
tions." The  panel  found  that  it  did  not 
do  so.  First,  it  held,  the  act  contains 
several  "safety-valves"  that  temper 
its   mandatory   dismissal   sanctions. 
Second,    the    panel    found    that    the 
record   did   not   reveal   why   other 
options,  such  as  conducting  Brainer's 
brief  trial  during  a  regular  or  special 
recess  or  calling  upon  another  judge 
in  the  district  court,  were  not  used. 
The  court  concluded  that  the  Speedy 
Trial  Act  is  constitutional  both  on  its 
face  and  as  applied.  ■ 


mm 
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FJCs  Education  and  Training  Division  Offers 
Wide  Variety  of  Programs  for  Judicial  Personnel 


programs  for  federal  public  defendei 
investigators  were  designed  and  spon- 

During  Ksca.  yea,  !.«,  .he  HCs     Further     ^Cent;r  continued    ,ts  *°'^^«2™ing  ^ 

Division  "<Cr^5»:^     ;°°yP;r      er"' de^ef prg^To^  education  programs,  provided  .occur, 

Training  (E  &  T)  developed,  orga            '              „(<;,„,,   and  Center  staff  personnel  at  various  staff  levels  in 

nized.  presented    and  or  sponsored      proba  ,on  of  ,c  «   and  C ,„,,r  p^  ^  ^    ^                ^  by 

I„  seminars  and  workshops  for  the     J™^^,  „ere       *  of  the  lhe  E  &  T  Dlvislo„  every  year,  in  f,s- 

judicial  brancn.  cal  1982   eiehty-eight  in-court  work- 

-    ATZ^f^:^     dTheeecPonru"geduca„onneedsof  snops  an/trlining  sessions  were 

attempts  to  provide  every  U.S.  d,s-     andd  puty ^>?<£°™™  (he  Center  J  also  requested  each  court 

"rrSESii™  SSsEscst  xaxxassz 

including  two  sentencing  institutes  — — 
(which  were  also  attended  by  some 
chief  probation  officers),  three  con- 
ferences of  metropolitan  district  chief 
judges,  and  eleven  "mini-seminars" 
or   informal   video   orientation   pro 


Center  Publishes  Pattern  Criminal  Jury  Instructions 


As   part   of   an   effort   to   provide       reasonable  doubt,  the  way  to  evalu- 
grams    ror    smaii    &iuuP  3  ,(ori.       in^n  tv  and  entrapment. 


appointed  district  judges.  (For  a  de 
scription    of    these    events,    see    The 
Third  Branch,  July  1982.) 

In  addition,  E  &  T  presented  five 
workshops  and  seminars  for  bank- 
ruptcy judges.  Educational  programs 
for  U.S.  magistrates  were  mandated 
by  Congress  (28  U.S.C.  §  637)  when 
the  current  magistrate  system  was 
established.  In  fiscal  1982,  the  Center 
held  five  orientation  and  advanced 
seminars  for  magistrates.  The  Cen- 


able  to  laypersons  than  the  pattern       insanity  and  entrapment 

jury  instructions  commonly  used  in  The  committee's  work  was  regarded 

federal  courts  today,  the  Federal  Judi-       as  a  pilot  effort,  and  the  publication  o{ 


cial  Center  has  published  a  collection 
of  jury  instructions  that  has  achieved, 
according  to  one  of  its  authors,  "a 
substantial  simplification  of  vocabu- 
lary and  syntax." 

The  document,  Pattern  Criminal  Jury 
Instructions,  was  prepared  by  a  Center 
committee  chaired  by  Judge  Pren- 
tice  H.    Marshall   (N.D.    111.).   Judge 


seminars  iui    ind^uatco.    .  ..^   -_^.. 

ter  also  supported  twenty  programs     Thomas  A.  Flannery  (D    DC)  a 


nd 


for  U.S.  probation  officers,  including 
a  teleconference  on  white-collar  crime 
that  involved  several  hundred  attend- 
ees in  twenty  different  cities  receiv- 
ing simultaneous  instruction  by  satel- 
lite-beamed closed-circuit  television. 


these  instructions  represents  comple- 
tion of  its  assignment.  A  subcom- 
mittee of  the  Jury  Committee  of  the 
Judicial  Conference  has  been  appoint- 
ed to  carry  the  effort  further.  The 
loose-leaf  format  of  the  document 
will  facilitate  the  addition  of  future 
instructions. 

Copies  of  the  report  will  be  sent  to 
all  active  U.S.  district  judges  and  will 
be  made  available  to  assistant  U.S. 


Correction 

November's  Third  Branch  article 
summarizing  the  workload  of  the 
federal  courts  as  of  June  30,  1982, 
contained  a  typographical  error. 
The  decrease  in  pending  caseload 
was,  indeed,  the  first  reduction 
e  1  958,  but  it  was  a  0.2  percent 
decrease  rather  than  the  10.2  per- 
cent decrease  mentioned  in  the 
-irticle. 


Judge  Patrick  E.  Higginbotham  (5th 

Cir  )  served  on  the  committee  and  attorneys  and  to  federal  public  and 
were  assisted  by  Professors  Paul  Mar-  community  defenders.  Others  within 
cus  and  Thomas  B.  Littlewood  of  the  the  judicial  branch  may  obtain  copies 
University  of  Illinois.  To  ensure  that  by  writing  to  the  Center's  Informa- 
conflict  with  circuit  law  was  avoided,  tion  Service  Office,  1520  H  Street, 
an  experienced  trial  judge  from  each  N.W.,  Washington,  DC.  20005.  Please 
circuit  reviewed  the  instructions  in  enclose  a  self-addressed,  gummed  mail- 
draft  form.  ing  labe1'  frankfd  if  POSSlble'  ... . 
The  work  of  the  committee  was  In  addition,  the  instructions  will  be 

performed  in  the  context  of  uncer-  made  available  to  the  private  bar  in 
tainty  about  the  fate  of  proposed  1983  by  at  least  two  commercial  pub- 
revisions  of  the  federal  criminal  code.  Ushers.  West  Publishing  Company 
The  instructions  in  this  volume,  there-  will  include  them  in  its  Dev.tt  and 
fore,  are  limited  to  matters  that  prob-  Blackmar  service,  and  Matthew 
ably  would  not  be  affected  by  enact-  Bender  and  Company  will  include 
mentofanewcode-suchastheroles  them  in  the  supplements  to  several 
J      of  judge  and  jury,  the  definition  of  treatises. 
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Growth  in  Prison  Population  Is  Highest 
^ince  1926,  Reports  Justice  Statistics  Bureau 


The  nation's  prison  population  on 
)une  30,  1982,  totaled  394,380,  rising 
6.9  percent  in  the  first  half  of  the  year 
over  the  total  at  year's  end,  1981, 
according  to  a  bulletin  released  by  the 
Bureau  of  Justice  Statistics,  an  arm  of 
the  Department  of  Justice.  This  half- 
year  increase  is  the  equivalent  of  a 
14.3  percent  annual  growth,  which  is 
2  percent  higher  than  that  of  any 
)ther  year  since  these  statistics  were 
irst  compiled  in  1926. 

Even  if  the  anticipated  increase 
luring  the  last  half  of  1982  were  not 
o  occur,  the  bureau  reported,  the 
>rison  population  is  expected  to  ex- 
eed  400,000  in  the  third  quarter  of 
he  year. 

If  the  current  rate  of  growth  con- 
inues,  however,  over  one-half  mil- 
ion  individuals  will  be  incarcerated 
v  the  end  of  1984.  The  population 
.gure  for  June  30,  1982,  has  grown 
1.4  percent  in  just  five  years:  in 
977,  the  total  prison  population  was 
00,024. 

State  prisoners  accounted  for  the 
jrgest  growth.  The  states'  prison 
opulation  increase  in  the  first  half- 
ear  was  7.9  percent,  well  over  dou- 
le  the  3.2  percent  increase  in  federal 
istitutions.  This  is  the  second 
traight  year  of  federal  increases,  fol- 
ding several  consecutive  years  of 
et  declines  in  federal  prisoners. 

Even  though  there  are  3,000  fewer 
risoners  in  the  federal  prison  system 
lan  in  1978,  the  year  registering  the 
ighest  number,  the  current  popula- 
on  is  4,000  higher  than  the  rated 
ipacity  for  federal  prisons. 

1  he  consequence  of  increasing  ad- 
lissions,  longer  sentences,  and  de- 
ining  paroles  is  "serious  overcrowd- 
ig"  in  both  the  federal  and  state 
rison  systems.  Changing  public  atti- 

des  toward  crime  and  criminals  as 
Elected  by  courts— in  increasing 
>mmitments— and  legislatures— in 
issing  stiff  mandatory  and  determi- 


nate sentencing  laws — together  with 
new  parole  policies  in  many  states, 
contribute  to  the  size  of  the  prison 
population.  "In  recent  years,"  said  the 
bureau,  "the  annual  growth  in  the 
prison  population  has  consistently 
outpaced  the  annual  growth  in  ar- 
rests." Some  states,  in  providing  inter- 
pretive analyses  of  their  data  to  the 
federal  agency,  also  cited  the  role  of 
economic  conditions,  including  unem- 
ployment, in  prison  increases;  others 
point  to  stiff  new  penalties  for  drunk 
drivers;  and  some  call  attention  to  "a 
significant  rise  in  the  number  of  per- 
sons unable  to  make  bail."  Indeed, 
said  the  bureau,  even  though  persons 
sentenced  to  less  than  one-year  terms 
and  unsentenced  persons  (who  may 
be  in  jail  either  awaiting  trial,  for 
safekeeping,  for  presentence  evalua- 
tion, or  committed  to  narcotics  reha- 
bilitation facilities)  represent  only  5 
percent  of  the  prison  population,  "the 
growth  in  this  component  is  taxing 
many  facilities.  The  short-sentence/ 
no-sentence  group  increased  by  22.8 
percent  in  the  first  six  months  of 
1982,  compared  to  a  6.2  percent  in- 
crease for  those  with  longer  sen- 
tences." 

Another  major  factor  in  swelling 
prison  enrollment,  according  to  many 
observers  of  trends  in  corrections,  is 
the  disproportionate  number  in  the 
general  population  of  twenty-year- 
old  to  twenty-nine-year-old  males,  a 
group  traditionally  cast  as  "most 
prison-prone."  Aside  from  its  larger 
size,  this  group  has  also  proved  more 
crime-prone,  arrest-prone,  and  com- 
mitment-prone than  comparable  popu- 
lation components  of  earlier  eras. 
According  to  the  bureau,  "Had  incar- 
ceration rates  for  this  group  remained 
constant,  its  mere  size  would  have 
increased  the  prison  rolls.  But,  in  fact, 
the  rate  of  incarceration  for  males  in 
this  age  group  has  grown  steadily 
since  1972  and  even  more  sharply 
since  1980."  ■ 


ERSONNEL 

Confirmations 

Frank  X.Altimari,  U.S.  District  Judge, 

E.D.  N.Y.,  Dec.  10 
Paul  E.  Plunkett,  U.S.  District  Judge, 

N.D.  111.,  Dec.  10 
John  W.  Bissell,  U.S.  District  Judge, 

D.  N.J.,  Dec.  10 
Frank  W.  Bullock,  Jr.,  U.S.  District 

Judge,  M.D.  N.C.,  Dec.  10 
Sam  H.  Bell,  U.S.  District  Judge,  N.D. 

Ohio,  Dec.  21 

Resignations 

Adrian  A.  Spears,  U.S.  District  Judge, 

W.D.  Tex.,  Dec.  31 
Lynn  C.  Higby,  U.S.  District  Judge, 

N.D.  Fla.,  Jan.  3,  1983 

Death 

Lester  L.  Cecil,  U.S.  Circuit  Judge, 
6th  Or.,  Nov.  26 

N.Y.  Commission  Suggests 
Adoption  of  Federal 
Voir  Dire  Rules 

New  York  State  "could  create  trial- 
time  savings  equivalent  to  the  work 
product  of  twenty-six  judges"  if  it 
replaced  the  procedure  allowing  coun- 
sel to  conduct  the  voir  dire  in  the 
selection  of  juries  with  a  rule  requir- 
ing judges  to  take  responsibility  for 
questioning  members  of  the  venire. 
Adopting  the  federal  rule  for  jury 
selection  is  one  of  several  recommend- 
ed revisions  to  state  laws  governing 
the  jury  system  in  the  final  report  of 
the  Governor's  Executive  Advisory 
Commission  on  the  Administration 
of  Justice. 

The  commission  determined  from 
a  survey  of  voir  dire  procedures  in 
nearly  a  dozen  counties  that  an  aver- 
age voir  dire  used  "12.7  hours  out  of  a 
total  of  thirty-five  hours  of  trial 
time."  In  fact,  in  at  least  one-fifth  of 
the  cases  surveyed,  the  voir  dire  was 
longer  than  actual  trial  time. 

The  governor's  commission  com- 
See  VOIR  DIRE,  page  8 
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STEVENS,  from  page  5 
was  over  30  percent,  with  about  29 
percent  for  the  1981  term.  He  felt 
that  these  percentages  were  signifi- 
cant and  indicated  that  "[i]f  all— or 
even  most— of  those  petitions  had 
been  denied,  the  number  of  cases 
scheduled  for  argument  on  the  mer- 
its [for  the  current  term]  would  be 
well  within  the  range  that  all  justices 
consider  acceptable."  Further,  he  felt 
that  the  "law  would  have  fared  just  as 
well"  if  the  lower  court  decisions  in  a 
large  number  of  these  cases  had  been 
allowed  to  stand. 

To  permit  scholars  to  explore  these 
conclusions,  Justice  Stevens  listed 
twenty-six  cases  granted  by  just  four 


BANKRUPTCY,  from  page  1 

Several  courts  have  modified  or  re- 
fined one  of  the  two  model  rules;  oth- 
ers have  adopted  one  or  the  other 
without  change.  Rules  adopted  as 
contingencies  are  now  in  effect  in  all 
districts. 

In  brief,  the  interim  measures  allow 
a  district  court  to  delegate  many  bank- 
ruptcy powers  to  bankruptcy  judges, 
in  accordance  with  11  U.S.C.  §  105 
and  Bankruptcy  Rule  927.  A  bank- 


votes  in  the  1946  term  and  thirty-six 
cases  so  granted  in  the  1979  term. 

While  Justice  Stevens  argued  that 
reexamination  of  the  Rule  of  Four 
would  provide  relief  for  the  crowded 
docket,  he  noted  that  this  is  only  one 
of  many  potential  solutions.  The 
removal  of  the  remainder  of  the 
Court's  mandatory  jurisdiction  would 
provide  considerable  help,  as  would 
greater  judicial  restraint  during  the 
case  selection  process.  It  is  Justice 
Stevens's  hope  that  the  Court  could 
"retain  the  rule,"  but  he"would  much 
prefer  temporary,  or  possibly  even 
permanent  abandonment  of  the  Rule 
of  Four  to  certain  kinds  of  major 
surgery  that  have  been  suggested."* 


ruptcy  judge  may  enter  orders  and 
judgments  that  become  effective  im- 
mediately upon  issuance,  subject  to 
district  court  review  if  requested  by  a 
party.  In  addition,  a  bankruptcy  judge 
is  to  prepare  findings,  conclusions, 
and  a  proposed  judgment  for  Marathon- 
type  claims;  a  district  judge  will  then 
review  the  recommendation  and  enter 
a  judgment.  If  a  bankruptcy  judge  cer- 
tifies review  for  a  certain  order  or  judg- 
ment, a  district  judge  will  review  it 
even  if  no  objection  has  been  filed.   ■ 


VOIR  DIRE,  from  page  7 


< 


pared  "the  average  2.5  hours"  needed 
for  a  federal  court's  voir  dire  in  New 
York  with  the  12.7-hour  average  used 
by  the  sampled  New  York  State  ju- 
ries, multiplied  by  the  approximately 
3,500  felony  cases  tried  in  New  York 
State  in  1981,  to  reach  its  dramatic 
estimate  of  the  potential  time  to  be 
saved  by  adoption  of  the  federal  rule. 
(According  to  a  1977  FJC  study  en- 
titled Conduct  of  the  Voir  Dire  Examina- 
tion: Practices  and  Opinions  of  Federal  Dis- 
trict judges,  by  Gordon  Bermant,  federal 
voir   dire   examinations    nationwide 
are  even  less  time-consuming  than 
those  in  New  York.  This  study  re- 
ported that  82  percent  of  the  civil  voir 
dires  and  65  percent  of  the  criminal 
voir  dires  took  less  than  one  hour.) 

A  flexible  approach  similar  to  that 
of  F.R.  Crim.  P.  24(a)  was  advised  by 
the  commission,  however,  to  give  the 
court  discretion  in  allowing  supple- 
mentation by  counsel  in  the  voir  dire. 
"If  flexibility  were  observed,"  the  com- 
mission noted,  "we  are  confident  thi. 
the  change  to  judge-conducted  voir 
dire  would  expedite  the  process  of 
jury  selection  without  sacrificing  de- 
fendants' rights."  ■ 


& 


BULLETIN  01  THE  FEDERAL  COURTS 


theTHIRDbranch 


First 

Class 

Mail 


Vol.  15  No.  1       January  1983 

The  Federal  Judicial  Center 
Dolley  Madison  House 
1520  H  Street,  N.W. 
Washington,  D.C.  20005 


Postage  and 

fees  paid 

United  States 

Courts 


Official  Business 


U.S.  GOVERNMENT!  PRINTING  OFFICE  i983-360-909-(209) 


0~u.  I  0' 
IS  fa 


>i* 


JL 


^■^Ite^ 


BULLETIN  OF  THE  FEDERAL  COURTS 


GOVT.  DOC 


BRANCH 


VOLUME  15 
NUMBER  2 
FEBRUARY  1983 


Supreme  Court  to  Decide  on  Standard  for^ 
Last-Minute  Stays  of  Execution 


> 


While  granting  a  late-hour  stay  of 
execution  for  a  man  sentenced  to  die 
in  a  Texas  prison,  the  SupremeCourt 
also  agreed  in  an  order  on  January  24 
to  confront  the  question  of  "the 
appropriate  standard  for  granting  or 
denying  a  stay  of  execution  pending 
disposition  of  an  appeal  by  a  federal 
court  of  appeals  by  a  death-sentenced 
federal  habeas  corpus  petitioner." 

In  the  order  the  Court  granted  cer- 
tiorari to  an  application  for  stay  of 
execution  for  Thomas  A.  Barefoot, 
who  had  been  scheduled  to  die  on 
January  25.  Mr.  Barefoot  had  been 
convicted  of  the  1978  murder  of  a 
police  officer.  Attorneys  represent- 
ing Mr.  Barefoot  had  petitioned  the 
Court  of  Appeals  for  the  Fifth  Circuit 
for  a  stay  of  execution  and  a  full 
appeal,  but  were  denied  either  with- 
out a  hearing  on  the  merits.  On 
December  7,  1982,  the  death  sen- 
tence was  carried  out  on  another  con- 
victed   Texas     murderer    who    had 


sought  stays  by  the  same  route,  but 
whose  petition  was  denied  certiorari 
by  the  Supreme  Court. 

The  Supreme  Court's  January  24 
order  also  directed  the  parties  to 
present  briefs  and  arguments  on  the 
issues  on  the  appeal  before  the  Fifth 
Circuit.  Oral  arguments  are  sched- 
uled for  April  26. 

Until  the  Supreme  Court  decides 
on  a  standard  for  stays  of  execution, 
all  pending  executions  nationwide 
effectively  may  be  blocked.  "It 
appears  unlikely  that  a  court  of 
appeals  would  deny  a  stay  of  execu- 
tion while  the  Supreme  Court  is  con- 
sidering the  appropriate  standard  for 
granting  or  denying  such  stays,"  said 
Joel  Berger,  an  attorney  for  the 
NAACP  Legal  Defense  and  Educa- 
tional Fund,  Inc.  According  to  his 
organization's  records,  1,137  individ- 
uals were  under  sentence  of  death  at 
the  end  of  1982. 

See  STAYS,  page  6 


American  Psychiatric  Association  Takes 
Position  on  Insanity  Defense 


In  the  wake  of  public  response  to 
the  Hinckley  verdict,  in  which  a  fed- 
eral jury  found  the  man  who  shot 
President  Reagan  and  three  other 
men  "not  guilty  by  reason  of  insan- 
ity," and  a  plethora  of  bills  introduced 
in  the  Congress  and  in  state  legisla- 
tures aiming  to  abolish  or  revise  the 
insanity  defense,  the  American  Psy- 
chiatric Association  in  January  pro- 
duced its  first  comprehensive 
position  statement  on  the  insanity 
defense.  The  APA  is  recognized  as 
the  major  professional  association  of 
the  nation's  psychiatrists  and  has 
over  27,500  members. 

Although  reluctant  to  recommend 
specific  standards  for  legislatures  to 
include  in  adopting  a  legal  definition 
of  insanity  or  in  establishing  work- 


able grounds  for  acquittal  by  reason 
of  mental  defect,  the  association 
urges  retention  of  the  insanity 
defense  in  some  form.  Because  fed- 
eral law  requires  finding  the  "will  to 
harm"  for  moral  blameworthiness 
and  thus  exonerates  from  punish- 
ment "certain  defendants  [who  are] 
either  lacking  free  will  or,  alterna- 
tively, lacking  sufficient  understand- 
ing of  what  they  do,  the  insanity 
defense  becomes  the  exception  that 
proves  the  rule."  Although  authors 
of  the  APA  document  critically 
review  the  major  legal  formulations 
of  insanity  in  Anglo-American  his- 
tory, they  observe  that  "the  exact 
wording  of  the  insanity  defense  has 
never,  through  scientific  studies  or 
See  INSANITY,  page  2 


Teleconference  Scheduled 
On  Victim  and  Witness 
Protection  Act  _  ,n0o 

On  March  15  the^fC \vill  conduct 
its  largest  video  teleco^ef&ft^Nto 
date,  beaming  information  on  the 
recently  enacted  Victim  and  Witness 
Protection  Act  of  1982  from  a  subur- 
ban Washington,  D.C.,  public  televi- 
sion studio  to  twenty-five  public 
television  studio  "receive  sites" 
around  the  country. 

The  majority  of  faculty  members 
and  attendees  at  previous  FJC- 
sponsored  video  teleconferences  (on 
the  supervision  of  drugoffenders  and 
white-collar  criminals  and  on  the  sta- 
tus of  pretrial  services  legislation) 
were  U.S.  probation  and  pretrial 
officers.  The  upcoming  seminar  has 
been  planned  to  inform  U.S.  circuit 
and  district  judges,  U.S.  magistrates, 
and  federal  public  defenders,  as  well 
as  U.S.  probation  and  pretrial  servi- 
ces officers. 

Professor  Louis  Schwartz  of  the 
University  of  Pennsylvania  Law 
School  will  provide  an  overview  and 
analysis  of  the  new  legislation,  and 
Judge  Gerald  Tjoflat  (11th  Cir.)  will 
discuss  new  responsibilities  imposed 
by  the  act  on  judges  and  magistrates. 
Fred  Bennett  (federal  public 
defender,  D.  Md.)  will  discuss  the 
new  duties  faced  by  federal  defend- 

See  TELECONFERENCE,  page  8 
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INSANITY,  from  page  1 

the  case  approach,  been  shown  to  be 
the  major  determinant  of  whether  a 
defendant  is  acquitted  by  reason  of 
insanity." 

The  association  is,  however, 
"extremely  skeptical"  of  the  proposal 
to  supplement  or  replace  the  insanity 
acquittal  with  a  "guilty  but  mentally 
ill"  verdict.  This  approach  would  give 
juries  "an  easy  way  out"  of  "grappling 
with  the  difficult  moral  issues" 
involved  and  is  not  meaningful  with- 
out guarantees  of  subsequent  mental 
health  treatment  for  the  offender. 

Drafters    of    the    APA    statement 
take   approving   note  of   a   standard 
recently    promulgated   by  Professor 
Richard  J.  Bonnie  (in  the  Final  Report 
of  the   Task  Force  on   the  Insanity 
Defense,  submitted  to  the  Common- 
wealth of  Virginia,  Nov.  30,  1982), 
which  would  provide  for  acquittal  for 
one  "unable  to  appreciate  the  wrong- 
fulness of  his  conduct  at  the  time  of 
the  offense."  The  task  force  standard 
contains     this     formulation:    "The 
terms  mental  disease  or  mental  retar- 
dation include  only   those  severely 
abnormal   mental  conditions   that 
grossly  and  demonstrably  impair  a 
person's  perception  or  understanding 
of  reality  and  that  are  not  primarily 
attributable  to  intoxication  caused  by 
substances     which     the     defendant 
knowingly  introduces  into  his  body." 
In  line  with  this  standard,  another 
of  the  main  thrusts  of  the  APA's  posi- 
tion is  disagreement  with  legal  theo- 
ries   that    would    include    offenders 


who  are  sociopaths  or  who  have 
other  antisocial  personality  disorders 
among  the  "criminally  insane."  For 
mental  disorders  to  lead  to  exculpa- 
tion, the  APA  maintains,  they  must 
be  "serious"  and  usually  as  severe  as 
the  psychoses.  Modern  psychiatric 
thinking  holds  that  those  with  anti- 
social personality  disorders  (in  lay 
terminology,  "sociopaths")  under- 
stand the  nature  of  their  acts  but  lack 
a  conscience  to  dissuade  them  from 
committing  them  and  therefore 
should  "be  held  accountable  for  their 

behavior." 

The  association  also  expressed  con- 
cern for  the  public  safety  arising  from 
the  premature  release  from  mental 


lacking  and  where  these  procedures 
are  not  provided,  "the  public  is  sub- 
jected to  great  risk." 

The  association  does  not  hold, 
however,  that  psychiatrists  alone 
should  make  the  decision  as  to 
whether  to  release  an  insanity  acquit- 
tee.  Nor  should  the  decision  be  based 
solely  on  psychiatric  testimony  about 
the  patient's  current  condition  or 
potential  dangerousness.  Rather,  the 
association  recommends  the  use  of  a 
board  to  make  confinement  and 
release  decisions,  whose  role  would 
be  akin  to  that  of  a  parole  board.  A 
model  program  that  the  APA  looks 
upon  favorably  is  currently  operating 
in  Oregon. 


A  "guilty  but  mentally  ill"  verdict...would  give  juries  an  "easy 
way  out"  of  "grappling  with  the  difficult  moral  issues"  involved. 
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institutions  of  potentially  dangerous 
individuals.    Public    policy    in    some 
states,  "as  a  consequence  of  some  civil 
libertarian-type     court     rulings," 
directs  that  insanity  acquittees  may 
not  be  subjected  to  more  restrictive 
confinement  procedures  than  those 
used  for  civilly  committed  patients. 
"It  is  a  mistake,"  the  APA  holds,  "to 
analogize  such  insanity  acquittees  as 
fully  equivalent  to  civil  committees 
who. ..have  not  usually  already  dem- 
onstrated their  clear-cut  potential  for 
dangerous     behavior    because    they 
have  not  yet  committed  a  highly  dan- 
gerous    act....     By     contrast,     the 
'dangerousness'   of   insanity    acquit- 
tees who  have  perpetrated  violence 
has  already  been  demonstrated." 

Modern  advances  in  psychophar- 
macological   treatment   lead   only  to 
"seeming  restoration  of  sanity"  for 
hospitalized  offenders.  While  treat- 
ment and  antipsychotic  drugs  reduce 
overt  symptoms,  this  does  not  mean 
either  that  a  patient  is  cured  or  that 
he   or   she   is   no   longer  dangerous. 
"The    presumption    should    be    that 
after    initial    hospitalization    a    long 
period    of    conditional    release    with 
careful    supervision    and   outpatient 
treatment  will  be  necessary  to  pro- 
tect the  public  and  to  complete  the 
appropriate    treatment    program." 
Where  funds  and  other  resources  are 


The  APA  is  not  averse  to  those 
legislative  proposals  that  would  re- 
strict psychiatrists  appearing  as 
expert  witnesses  to  psychiatric  diag- 
noses and  to  statements  on  the  men- 
tal state  and  motivation  of  the 
defendant.  Questions  leading  to 
"ultimate  issue"  testimony  on 
"sanity/insanity"  or  "responsibility" 
require  "impermissible  leaps  in  logic" 
to  legal  and  moral  constructs  that  are 
not  within  the  province  of  psychia- 
try. These  questions  not  only  lead  to 
conflicting  opinions  between  experts 
but  also  to  a  loss  of  faith  by  the  public 
and  distrust  about  the  reliability  of 
psychiatric  testimony. 

Similarly,  the  association  is 
"exceedingly  reluctant"  to  make  a 
recommendation  as  to  which  party 
should  bear  the  burden  of  proof  in 
insanity  defense  proceedings.  This, 
the  APA  claims,  is  a  matter  for  the 
legislature  to  determine.  The  APA 
understands  that  "who  bears  the 
burden  of  proof  may  be  quite  impor- 
tant," especially  when  the  "beyond  a 
reasonable  doubt"  standard  must  be 
met.  In  accord  with  the  Supreme 
Court  in  Addington  v.  Texas  (99  S.  Ct. 
1804,  1811  [1979]),  the  APA  holds 
that  "psychiatric  evidence  is  usually 
not  sufficiently  clear-cut  to  prove  or 
disprove  many  legal  facts  'beyond  a 
reasonable  doubt.'  ' 
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Disparate  Prosecutive  Policies  of  U.S.  Attorneys       New  Bankruptcy 
Produce  Unequal  Justice,  Says  GAO  Legislation  Introduced 


Although  criminal  statutes  and  the 
attorney  general,  through  the  Execu- 
tive Office  for  U.S.  Attorneys  and  the 
Criminal  Division  of  the  Department 
of  Justice,  are  entrusted  with  general 
supervision  and  certain  authorities 
over  U.S.  attorneys,  individual  U.S. 
attorneys'  offices  have  broad  discre- 
tion in  prosecutorial  decisions  and 
exercise  widely  disparate  declination 
policies,  all  of  which  result  in  great 
differences  in  the  treatment  of  sus- 
pected violators  of  federal  laws. 

This  is  among  the  conclusions  of  a 
recently  released  General  Account- 
ing Office  report,  Greater  Oversight  and 
Uniformity  Needed  in  U.S.  Attorneys'  Pros- 
ecutive Policies  (1982).  GAO  also  found 
in  its  1981  sampling  of  theoperations 
of  seven  U.S.  attorneys'  offices  that, 
because  little  cooperation  exists 
among  federal,  state,  and  local 
authorities,  cases  declined  for  federal 
prosecution  are  seldom  referred  to 
state  and  local  agencies,  and,  there- 
fore, many  go  unprosecuted. 

(The  seven  districts  audited  for  the 
study  were  the  Northern  and  Eastern 
Districts  of  California,  the  Northern 
and  Southern  Districts  of  Texas,  the 
Southern  District  of  Ohio,  the  East- 
ern District  of  Kentucky,  and  the 
District  of  Maryland.) 

GAO's  analysis  showed,  further, 
that  individual  U.S.  attorneys'  decli- 
nation policies  are  not  always  consis- 
tent with  law  enforcement  priorities 
for  major  offenses  established  by  the 
lustice  Department.  Consequently, 
"esources  are  being  expended  in  the 
•ield  on  cases  that  do  not  meet  federal 
rriteria  as  major  offenses.  Moreover, 
>  comparison  of  differing  levels  of 
monetary  cutoffs  among  the  seven 
J.S.  attorneys'  offices  showed  that 
Juspected  federal  offenders  are  sub- 
ect  to  different  treatment  for  similar 
)ffenses.  "We  recognize  that  prose- 
:utive  resources  are  limited  and 
Jrosecution  of  all  federal  offenses  is 
Jrohibitive,"  the  report  acknowl- 
edges, but  "consistency  and  equal  jus- 
ice  require  that  offenders  be  treated 


similarly     for    similar    offenses 
throughout  the  federal  system." 

The  GAO  report  noted  other  prob- 
lems resulting  from  poor  communi- 
cation among  federal,  state,  and  local 
law  enforcement  authorities,  and 
also  examined  widely  different  usage 
rates  of  pretrial  diversion  programs 
among  the  districts. 

As   to  plea   bargaining,  the  GAO 
report  asserts  that  "no  one  knows  the 
full  extent  and  impact  of  disparities  in 
the    use   of   plea    agreements."   The 
report  takes  note  of  provisions  in  the 
federal    rules    that    give   courts    the 
authority    to    accept    or    reject    plea 
agreements     reached    between     the 
parties  and  to  determine  the  extent  to 
which  plea  agreements  may  be  used 
in     their     jurisdictions,     but     also 
observes  that  there  is  wide  disparity 
among  district  court  practices.  Judges 
differ  in  whether  they  will  accept  plea 
agreements  conditioned  on  a  defen- 
dant's receiving  a  specific  sentence. 
Moreover,     U.S.     attorneys'    offices 
differ     greatly     in     their     charge- 
reduction  standards.  To  buttress  the 
latter  point,  the  GAO  report  cites  the 
1980  House  Report  on  the  Criminal 
See  GAO,  page  4 


Deciding  on  a  permanent  remedy 
to  cure  the  defects  in  the  Bankruptcy 
Reform  Act  of  1978  ranks  very  high 
on  the  agenda  of  the  98th  Congress. 
That  act's  section  241(a)  was  identi- 
fied as  at  least  partially  invalid  by  the 
Supreme  Court  in  its  June  1982  deci- 
sion in  Northern  Pipeline  Construction  Co. 
v.  Marathon  Pipe  Line  Co.,  because  it 
granted  bankruptcy  courts  authority 
to  exercise  jurisdiction  over  ancillary 
causes  without  providing  litigants  the 
right  to  have  their  disputes  settled  by 
judges  insulated  from  political  pres- 
sures by  the  historical  methods  of 
being  granted  life  tenure  and  protec- 
tion from  salary  diminution. 

As  part  of  its  holding  in  the  Northern 
Pipeline  case,  the  Supreme  Court  called 
upon  Congress  either  to  redraw,  or 
"clarify,"  the  existing  bankruptcy 
courts'  jurisdiction  or  to  restructure 
the  bankruptcy  courts  themselves  so 
that  jurisdiction  would  not  need  to  be 
redrawn.  As  a  possible  solution  to  the 
impasse,  in  September  1982  the  Judi- 
cial Conference  submitted  to  Con- 
gress a  report  with  an  appended  draft 
bill,  which  would  have  clarified  bank- 
ruptcy courts'  jurisdiction. 

See  LEGISLATION,  page  6 


Four  Circuits  Served  by  Automated  Legal  Research  Project 


Four  circuit  courts  have  been 
equipped  with  computer  equipment 
by  the  Department  of  Justice  to  en- 
able them  to  participate  in  the  Auto- 
mated Legal  Research  Pilot  Project. 
Sanders  II  terminals  in  place  in  the 
D.C.  Circuit,  Second  Circuit,  Sev- 
enth Circuit,  and  Ninth  Circuit  allow 
specially  trained  operators  to  access 
from  a  single  terminal  the  data  bases 
and  libraries  available  through 
LEXIS,  WESTLAW,  and  JURIS. 

The  project  is  planned  to  extend 
through  fiscal  year  1983.  The  Admin- 
istrative Office,  which  is  administer- 
ing the  pilot  program,  will  evaluate  it 
before  it  is  continued. 

The  Supreme  Court  Library 
already  has  the  capability  of  accessing 


all  three  systems,  but  it  employs 
three  terminals  to  fulfill  the  tasks 
possible  with  one  Sanders  terminal. 

Legal  research  specialists  have 
been  trained  to  search  the  systems  in 
the  four  pilot  courts,  which  were 
chosen  because  they  are  the  heaviest 
users  of  computerized  legal  research 
services.  Any  member  of  the  judi- 
ciary may  direct  a  request  for  a 
computer-assisted  search  to  these 
specialists,  provided  he  or  she  has  ex- 
hausted the  search  capabilities  of 
systems  in  his  or  her  circuit  library. 

Specialists  may  be  reached  by  FTS 
at  these  phone  numbers:  D.C.  Circuit 
(535-3400);  Second  Circuit  (662- 
1052);  Seventh  Circuit  (387-5661); 
and  Ninth  Circuit  (556-6129).  ■ 
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Code  Revision  Act  of  1980,  which 
asserts  that  "plea  agreements  in  the 
federal  system  severely  limit  the 
range  of  permissible  punishments 
available  to  a  judge." 

All  U.S.  attorneys'  offices  employ 
plea  agreements,  but  at  the  time  of 
GAO's  survey,  the  Department  of 
Justice  had  neither  provided  specific 
policy  direction  on  their  use  to  ensure 
consistency  nor  established  reporting 
requirements  so  that  Justice  could 
monitor  their  use  and  identify  and 
resolve  disparities.  In  several  districts 
GAO   investigators  discovered  that 


"Identical  treatment  of 
identical  offenders  may  not  be 
appropriate." 


complete  documentation  justifying 
plea  agreements  does  not  exist  even 
within  the  U.S.  attorneys'  offices. 
Furthermore,  plea  agreements  are 
usually  arrived  at  without  written 
office  policies  or  procedures,  and  in 
many  cases  are  not  subject  even  to 
internal  review  procedures. 

In  its  comment  on  GAO's  evalua- 
tion, the  Department  of  Justice 
agreed  on  the  need  to  improve  its 
oversight  of  U.S.  attorneys'  offices, 
to  collect  data  on  their  operations,  to 
improve  field  evaluations,  and  to 
coordinate   federal  prosecutive  poli- 


cies. Justice  reported  on  numerous 
improvements  instituted  both  before 
and  after  the  appearance  of  the  draft 
version  of  the  GAO  report.  A  new 
automated  management  information 
system  (PROMIS)  has  been  imple- 
mented, and  the  department  antici- 
pates much  improvement  in  the 
handling  of  concurrent  jurisdiction 
matters  and,  generally,  in  coopera- 
tion and  coordination  among  the  var- 
ious law  enforcement  agencies 
through  establishment  of  a  Law 
Enforcement  Coordinating  Commit- 
tee set  up  in  each  U.S.  attorney's 
office. 

Apart  from  these  areas  of  accord 
with  the  GAO  report,  however,  the 
Department  of  Justice  is  in  general 
disagreement  with  GAO's  findings. 
In  a  lengthy  response  appended  to  the 
report,  Justice  provides  its  rationale 
for    allowing    U.S.    attorneys    great 
flexibility  to  adopt  the  policies  on  dec- 
lination,  plea   agreements,  and  pre- 
trial    diversion     that     are     most 
responsive    to   the    particular   crime 
problems     and     resource     allocation 
problems    of    their   own   areas.   The 
response  also  outlines  important  fac- 
tors that  federal  prosecutors  consider 
in    making    prosecutorial    decisions, 
which  Justice  believes  received  scant 
attention  by  GAO. 

The  response  explains  why 
Justice's  position  is  at  such  variance  with 
assumptions  underpinning  the  GAO 


report.  Regarding  prosecutorial  dis- 
cretion generally,  "Identical  treat- 
ment of  identical  offenders  may  not 
be  appropriate....  The  nature  of  the 
offense  is  an  insufficient  basis  for 
making  comparisons,"  and,  since  Jus- 
tice's pretrial  diversion  program  is 
offender-oriented  rather  than 
offense-oriented,  "any  comparisons 
by  type  or  quantity  of  offense  are 
irrelevant." 


TRSONNEL 


1983  Judicial  Conferences  of  the  Circuits 


District  of  Columbia 
First  Circuit 
Second  Circuit 
Third  Circuit 
Fourth  Circuit 
Fifth  Circuit 
Sixth  Circuit 

Seventh  Circuit 
Eighth  Circuit 

Ninth  Circuit 
Tenth  Circuit 
Eleventh  Circuit 
Federal  Circuit 


May  11-14 
Oct.  24-26 
Sept.  29-Oct. 
Oct.  2-5 
June  23-25 
April  10-13 
July  7-10 

May  1-3 
July  5-10 

July  17-21 
July  6-9 
May  8-11 
May  20 


Hot  Springs,  Va. 

Portland,  Me. 

Hershey,  Pa. 

Williamsburg,  Va. 

Hot  Springs,  Va. 

Ft.  Worth,  Tex. 

Mackinac  Island, 
Mich. 

Chicago,  111. 
Colorado  Springs, 

Colo. 
Kauai,  Hawaii 
Sun  Valley,  Idaho 
Savannah,  Ga. 
Washington,  D.C. 


Nominations 

Sherman  E.  Unger,  U.S.  Circuit 
Judge,  Fed.  Or.,  Dec.  15 

John  P.  Vukasin,  Jr.,  U.S.  District 
Judge,  N.D.  Cal.,  Dec.  17 

Appointments 

Frank  X.  Altimari,  U.S.  District  Judge, 

E.D.  N.Y.,  Dec.  22 
Frank  W.   Bullock,  Jr.,   U.S.   District 

Judge,  M.D.  N.C.,  Dec.  29 
Sam  H.  Bell,  U.S.  District  Judge,  N.D. 

Ohio,  Jan.  1 
John  W.  Bissell,  U.S.  District  Judge,  D. 

N.J.,  Jan.  3 
Paul   E.   Plunkett,  U.S.   District  Judge, 

N.D.  111.,  Jan.  17 

Elevations 

T.   F.   Gilroy  Daly,  Chief  Judge,  D. 

Conn.,  Jan.  1 
Lawrence   K.   Karlton,  Chief  Judge, 

E.D.  Cal.,  Jan.  27 

Senior  Status 

Herbert  N.  Maletz,  Judge,  U.S.  Court 

of  International  Trade,  Dec.  31 
T.   Emmet  Clarie,  U.S.  District  Judge, 

D.  Conn.,  Jan.  1 
Philip  C.  Wilkins,  U.S.  District  Judge, 

E.D.  Cal.,  Jan.  27 
Myron  L.  Gordon,  U.S.  District  Judge, 

E.D.  Wis.,  Feb.  12 

Deaths 

Leonard  P.  Moore,  U.S.  Senior  Judge, 

2nd  Cir.,  Dec.  7 
Ben  C.  Green,  U.S.  Senior  Judge,  N.D. 

Ohio,  Jan.  12 


Noteworthy 


A  new  U.S.  Parole  Commission 
manual,  including  yet  another 
offense-severity  scale,  has  been  pub- 
lished and  will  be  distributed  to  the 
appropriate  personnel.  The  new 
offense-severity  scale  takes  effect 
February  11,  1983. 
*  ♦  * 

Legal  Services  Corporation's  new 
president,  Donald  P.  Bogard,  a  long- 
time corporate  lawyer,  recently 
announced  his  support  for  a  project 
of  the  American  Corporate  Counsel 
Association  Pro  Bono  Committee. 

The  project  will  enlist  lawyers 
from  the  approximately  thirty  thou- 
sand attorneys  in  corporate  legal 
departments  in  the  country  to  volun- 
teer their  time  to  assist  poor  clients 
who  meet  eligibility  requirements 
with  civil  legal  problems. 

Legal  Services  Corporation  repre- 
sentatives promised  LSC  help  in 
training  ACCA  pro  bono  volunteers, 
as  well  as  liaison  help  in  matching 
corporate  lawyers  with  legal  services 
programs. 


BULLETIN  OF  THE 
FEDERAL  COURTS 


Conference  of  Chief  Justices  Approves 
Coordinating  Council  on  Lawyer  Competence 


Faith  P.  Evans  has  become  the  first 
woman  to  have  been  nominated  by  a 
president  to  be  a  U.S.  marshal.  Ms. 
Evans,  45,  is  now  serving  as  U.S. 
marshal  for  Hawaii. 

Trained  as  a  registered  practical 
nurse,  Ms.  Evans  served  in  the  Hawaii 
House  of  Representatives  from  1974 
through  1980.  As  to  being  the  first 
presidentially  appointed  female  mar- 
shal, Ms.  Evans  said  at  her  swearing- 
in  ceremony,  "Another  door  has 
opened,  but  the  challenge  is  not  so 
much  in  being  the  first,  but  doing  the 
best  job  possible." 


The  total  number  of  individuals 
incarcerated  in  federal  and  state  cor- 
rections institutions  exceeded 
400,000  by  the  end  of  September 
1982.  New  prison  statistics  released 


The  Conference  of  Chief  Justices 
recently  adopted  the  recommenda- 
tion of  its  Task  Force  on  Lawyer 
Competence  to  establish  a  new  entity 
"to  provide  a  forum  for  continuing 
discussion  of  the  issues  involved  in 
lawyer  competence  and  to  coordinate 
the  many  competence  assurance 
efforts  currently  under  way."  The 
proposed  Coordinating  Council  on 
Lawyer  Competence  will  oversee  the 
development  of  an  information 
exchange/clearinghouse  and  will 
develop  model  state  lawyer  compe- 
tence programs  and  other  initiatives 
for  consideration  by  the  conference. 

The  coordinating  council  will  oper- 
ate over  a  five-year  period  from  Janu- 
ary 1983  through  December  1987. 
This  relatively  long  life  was  planned 
to  give  the  participants  "confidence  in 
the  continuing  interest  of  the  Con- 
ference of  Chief  Justices  in  bar  per- 
formance and  its  desire  to  sustain  the 
effort  necessary  to  bring  about  effec- 
tive coordination  and  improvement 
of  state  lawyer  competence  assur- 
ance efforts." 

Initially,  the  coordinating  council 
will  consist  of  twenty-four  members, 
with  Chief  Justice  Norman  M.  Krivo- 


sha  of  Nebraska  serving  as  chairman. 
Chief  Justice  Vincent  L.  McKusick  of 
Maine  and  Chief  Justice  Ward  W. 
Reynoldson  of  Iowa  have  been 
appointed  as  representatives  of  the 
conference  on  the  council.  The 
remainder  of  the  membership  will 
include  trial  judges,  academics,  bar 
presidents,  and  representatives  of 
organizations  such  as  the  Association 
of  American  Law  Schools,  the  Ameri- 
can Bar  Association  Section  on  Legal 
Education  and  Admissions  tothe  Bar, 
the  American  Bar  Association  Task 
Force  on  Professional  Competence, 
and  the  National  Conference  of  Bar 
Examiners. 

Among  the  organizations  that  will 
appoint  representatives  are  the  Fed- 
eral Judicial  Center  and  the  Imple- 
mentation Committee  of  the  Judicial 
Conference  of  the  United  States  on 
the  Admission  of  Attorneys  to  Fed- 
eral Practice  (the  King  Committee). 
Both  organizations  had  worked  with 
and  provided  assistance  to  the  con- 
ference's task  force. 

The  National  Center  for  State 
Courts  will  provide  logistical  support 
for  the  council's  meetings,  maintain 
its  minutes,  and  prepare  its  materials. 


by  the  Bureau  of  Justice  Statistics 
show  a  9.9  percent  increase  in  prison- 
ers during  the  first  nine  months  of 
1982,  compared  with  an  8.6  percent 
increase  during  the  corresponding 
time  period  in  1981. 

On  September  30,  1982,  federal 
prisons  housed  29,403  prisoners, 
including  1,234  unsentenced  persons 
under  the  jurisdiction  of  the  Immi- 
gration and  Naturalization  Service. 

The  prison  population  rose  in 
forty-one  states  and  in  the  District  of 
Columbia,  with  Oregon  and  Alaska 
showing  the  largest  increases.  Two 
states  have  larger  numbers  of  prison- 
ers than  the  entire  federal  prison  sys- 
tem: Texas  (33,554)  and  California 
(33,502).  The  New  York  (27,572)  and 
Florida  (26,986)  prison  systems  are 
close  behind. 


Study  Analyzes  Jury 
Instructions 

As  noted  in  the  January  1983  issue 
of  The  Third  Branch,  the  Federal  Judi- 
cial Center  recently  published  and 
distributed  a  collection  of  criminal 
jury  instructions  developed  to  be 
more  readily  understandable  to  lay- 
persons than  the  pattern  jury 
instructions  commonly  used  in  fed- 
eral courts  today.  Also  noted  in  that 
article  was  the  appointment  of  the 
Judicial  Conference  Subcommittee 
on  Pattern  Jury  Instructions  to  carry 
the  model  instructions  effort  further. 

For  those  readers  interested  gener- 
ally in  the  topic,  attention  is  directed 
to  an  article  by  Lawrence  J.  Severance 
and  Elizabeth  F.  Loftus  in  the  Law  and 
Society  Review  (vol.  17,  Nov.  1,  1982). 
See  INSTRUCTIONS,  page  8 
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LEGISLATION,  from  page  3 


Since  the  Congress  took  no  action 
on  legislative  alternatives  proposed 
before  adjournment  in  late  December, 
and  because  the  Supreme  Court  did 
not  extend  a  stay  of  its  decision 
beyond  December  24,  the  district 
courts  have  been  operating  under  an 
interim  or  emergency  rule  suggested 
by  the  Judicial  Conference,  which, 
inter  alia,  removes  contested  matters 
from  bankruptcy  judges  to  district 
court  judges. 

Although  the  new  Congress  has 
been  in  session  only  a  few  weeks, 
hearings  on  various  legislative  pro- 
posals have  already  begun   in   sub- 
committees of  each  chamber's  judi- 
ciary committee.  Bills  introduced  thus 
far  range  from  a  proposal  (H.R.  3, 
sponsored  by  Congressman  Rodino, 
and  related  to  his  97th  Congress  bill, 
H.R.  6978)  to  establish  ninety-four 
independent   Article   111   bankruptcy 
courts    served    by    227   judges,    to   a 
comprehensive  bill  to  restructure  the 
bankruptcy    court    system    (S.    443, 
introduced  by  Senator  Dole),  to  a  bill 
which  would  preserve  the  existing 
Article  1  bankruptcy  courts  and  assign 
"related  to  bankruptcy"  cases  to  dis- 
trict courts  (H.R.  1401,  sponsored  by 
Congressman  Kastenmeier). 

The  Dole  bill  has  the  support  of  the 
Judicial  Conference  of  the  U.S.,  the 
Department  of  Justice,  and  other 
interested  organizations.  The  Kasten- 
meier bill  is  supported  by  the  Judicial 
Conference  and  the  American  Bar 
Association. 

Among  the  features  of  the  Dole 
legislation  is  the  merger  of  all  bank- 
ruptcy jurisdiction  directly  into  the 
existing  ninety-four  district  courts. 
An  Office  of  Bankruptcy  Administra- 
tion would  be  established  in  each  dis- 
trict to  handle  the  large  number  of 
uncontested  matters  now  handled  by 
bankruptcy  judges;  and  the  Bank- 
ruptcy Administrator  would  also  be 
charged  with  expediting  resolution  of 
contested  matters  by  district  judges 
(or  magistrates,  in  cases  where  the 
parties  have  consented). 


S.  443  also  calls  for  creation  of  165 
new  district  court  judgeships:  the 
fifty-one  positions  approved  by  the 
Judicial  Conference  in  September 
1982,  plus  114  new  positions  esti- 
mated as  necessary  to  process  con- 
tested bankruptcy  matters. 

Assistant  Attorney  General  Jona- 
than C.  Rose,  in  a  statement  before 
the  Senate  Judiciary  Committee's 
Subcommittee  on  Courts,  delivered 
January  24,  and  Deputy  Attorney 
General  Edward  C.  Shmults,  on 
February  2,  before  the  House  Judi- 
ciary Committee's  Subcommittee  on 
Monopolies  and  Commercial  Law, 
announced  the  administration's  en- 
dorsement of  the  Judicial  Confer- 
ence's "merger"  proposal,  which  is 
embodied  in  the  Dole  bill. 

Since  fewer  new  judges  would  be 
required,  both  officials  pointed  out, 
"this  proposal  would  be  considerably 
less  expensive"  than  previous  pro- 
posals. The  bill  "would  result  in  the 
more  efficient  use  of  judicial  man- 
power, and  would  avoid  the  creation 
now  of  new  judgeships  which  might 
not  be  warranted  in  the  years  ahead." 
Another  "important  advantage"  of 
each  proposal  that  the  Judicial  Con- 
ference has  endorsed  is  that  neither 
would  "cause  the  major  transforma- 
tion of  the  character  of  the  Article  III 
judiciary  that  would  result  from  the 
creation  of  a  specialized  bankruptcy 
court." 


STAYS,  from  page  1 

According  to  a  story  in  the  Houston 
Chronicle,  Texas  Assistant  Attorney 
General  Doug  Becker  said  that  the 
attorney  general's  office  "will  not 
oppose  applications  for  stays  of  exe- 
cution until  the  issues  involved  in  the 
Barefoot  case  are  resolved."  There 
are  currently  169  prisoners  on  death 
row  in  Texas. 

Texas  Attorney  General  Jim  Mad- 
dox  had  argued  against  blocking 
Mr.  Barefoot's  execution.  Following 
the  Supreme  Court's  grant  of  a  stay, 
however,  the  state  decided  not  to  ask 
the  Court  to  reconsider  its  decision  to 
hear  the  case.  ■ 


Private  Insurance  Plans 
May  Save  Judges  Money 

U.S.  District  Judge  H.  Lee  Sarokin 
(D.  N.J.)  has  engaged  in  some  after- 
hours   fact-finding  to  discover  how 
the  government-sponsored  optional 
life  insurance  program  compares  with 
private  plans.  Writing  in  the  Third  Cir- 
cuit Journal  (Fall  1982),  Judge  Sarokin 
reports  some  "startling"  findings  of 
his  mission.  If  a  judge  opted  for  pri- 
vate individual  coverage  identical  to 
the  maximum  federal  plan  and  paid 
premiums  over  a  twenty-year  period 
from  age  45  to  age  65,  the  overall  cost 
with  one  specified  carrier  would  be 
$25,000  less  than  with  the  federal 
plan.  A  thirty-year  schedule  of  pre- 
miums, to  age  75,  with  another  insur- 
ance company  would  be  $47,800  less 
than  with  the  government's  group 
program.  It  is  reasonable  to  assume, 
the  judge  adds,  that  "comparison  with 
other  group  rates  might  create  an 
even  greater  disparity." 

The  judge  does  not  believe,  how- 
ever, that  the  federal  plan  "should  be 
rejected  out-of-hand."  His  main  objec- 
tion is  that  those  "responsible  for  dis- 
pensing the  government  programs" 
have  not  advised  judges  or  other  fed- 
eral employees  of  comparisons  be- 
tween government  and  private  plans. 
As  to  the  survivors'  annuity  pro- 
gram, Judge  Sarokin  determined  that 
he  could  purchase  between  $250,000 
and  $300,000  of  private  life  insurance 
with  the  approximately  $2,500  a  year 
that  contribution  to  the  federal  plan 
would  cost  him.  "The  full  amount 
would  be  payable  from  the  day  the 
policy  was  acquired  and,  if  invested  at 
10  percent,  would  generate  $25,000 
to  $30,000  a  year  without  in  any  way 
invading   the   principal   amount   re- 
ceived by  the  surviving  spouse." 

"Eighty-five  percent  of  the  judges 
have  opted  to  participate  in  the  an- 
nuity program,  and  1  am  confident 
that  they  did  so,  not  after  any  careful 
analysis,  but  because  they  believed 
that  the  government  could  do  for 
them  what  no  private  plan  could  do," 
said  Judge  Sarokin.  ■ 
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FJC  Sponsors  Seminar  for 
District  Judges  and  Clerks 

The  F|C  is  making  preparations  for 
a  spring  meeting  of  Seventh  and 
Eighth  Circuit  chief  district  judges 
and  clerks  of  district  courts.  The 
seminar  will  be  held  April  11  through 
13  in  St.  Charles,  Illinois. 

A  planning  group  chaired  by  Judge 
William  J.  Campbell  has  developed  an 
agenda  that  will  treat  various  areas  of 
court  administration  and  manage- 
ment, including  juror  utilization, 
case  and  calendar  management,  and 
automated  systems  for  managing 
information. 

This  will  be  the  first  FJC  seminar 
sponsored  jointly  for  district  judges 
and  clerks  of  court.  ■ 


Administrative  Conference 
Recommendations 

At  its  25th  plenary  session  held  in 
December,  the  Administrative 
Conference  of  the  United  States, 
which  makes  recommendations  for 
improvements  to  agencies  of  the  gov- 
?rnment,  the  president,  Congress, 
md  the  Judicial  Conference  of  the 
United  States,  adopted  two  recom- 
nendations. 

One,  which  relates  to  federal  offi- 
:ials'  liability  for  constitutional  viola- 
ions,  calls  on  Congress  to  enact  legis- 
ation  that  would  substitute  the 
Jnited  States  as  the  sole  defendant  in 
ill  damage  actions  against  executive 
>ranch  officers  and  employees  for 
institutional  torts  committed  while 
icting  within  the  scope  of  their  office 
)r  employment. 

The  second  recommendation  adopt- 
'd  came  out  of  the  conference's  Judi- 
cal Review  Committee  and  specifi- 
ally  addresses  the  subject  of  judicial 
eview  of  rules  in  enforcement  pro- 
eedings.  The  conference  believes 
hat  Congress  should  consider  cer- 
ain  factors  (set  forth  in  the  recom- 
nendation)  when  deciding  whether 
o  restrict  the  availability  of  judicial 
eview  of  agency  rules  to  a  limited 
•eriod  starting  immediately  after  the 
ssuance  of  an  agency  rule.  Also  in- 
luded  in  this  recommendation  is  the 


statement  that  when  Congress  does 
limit  review,  the  limitation  should, 
ordinarily,  apply  only  to  issues  related 
to  the  rulemaking  process  or  to  the 
"adequacy  of  record  support  for  the 
rule,"  and  that  other  kinds  of  issues 
should  remain  open  for  review  in 
enforcement  proceedings. 

Copies  of  the  complete  text  of  each 
of  these  recommendations  are  avail- 
able in  the  Federal  Judicial  Center's 
Information  Service  Office.  ■ 


Center  Issues  New  Edition  of 
Educational  Media  Catalog 

The  Center  has  recently  published 
the  third  edition  of  its  Educational 
Media  Catalog,  which  lists  audio- 
cassettes,  films,  and  videocassettes 
available  for  circulation  to  federal 
court  personnel  from  the  Center's 
Media  Library.  Copies  are  being  sent 
to  all  federal  judges  and  magistrates 
and  to  the  offices  of  all  clerks  of  dis- 
trict and  bankruptcy  courts  (includ- 
ing divisional  offices),  chief  probation 
officers,  circuit  and  district  court 
executives,  federal  public  defenders, 
court  librarians,  and  senior  staff 
attorneys.  A  copy  is  also  being  pro- 
vided to  each  of  the  training  coordi- 
nators in  the  various  courts. 

The  library  contains  presentations 
by  judges,  practitioners,  and  acade- 
micians that  address  a  broad  spec- 
trum of  subjects,  including 
substantive  legal  issues,  civil  and 
criminal  case  management,  the  use  of 
technology,  and  supervisory  and 
office  skills. 

This  third  edition  of  the  Educational 
Media  Catalog  is  a  measure  of  the 
growth  of  the  library.  Its  collection  of 
audiocassettes  has  grown  to  1,200— 
almost  three  times  the  number  listed 
in  the  second  edition.  In  addition,  the 
collection  now  includes  approxi- 
mately 160  videocassettes  and  100 
films. 

In  recognition  of  the  changing 
nature  of  the  library's  collection,  the 
third  edition  of  the  Catalog  has  been 
prepared  in  loose-leaf  format.  As  new 
items  are  added  and  others  deleted, 
holders  of  the  third  edition  will 
See  CATALOG,  page  8 
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The  publications  listed  below  may  be  of 
interest  to  The  Third  Branch  readers. 
Only  those  preceded  by  a  checkmark  are  avail- 
able through  the  Center.  When  ordering 
copies,  please  refer  to  the  document's  author 
and  title  or  other  description.  Requests  should 
be  in  writing,  preferably  accompanied  by  a 
self-addressed,  gummed  mailing  label 
(franked  or  unfranked),  and  addressed  to  Fed- 
eral judicial  Center,  Information  Service, 
1520  H  Street,  N.W.,  Washington,  D.C. 
20005. 

V  Board  of  Trustees  of  the  Ameri- 
can Psychiatric  Association.  "Ameri- 
can Psychiatric  Association 
Statement  on  the  Insanity  Defense." 
December  1982. 

y/  Brown,  John  R.  "The  Quest  for 
Finality  in  Criminal  Cases."  Third 
Annual  Alfred  P.  Murrah  Lecture  on 
the  Administration  of  Justice,  South- 
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Law,  November  11,  1982. 
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Neisser,  Eric.  "Using  Affirmative 
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journal  4:3  (1982). 

Parole  Commission,  U.S.  Dept.  of 
Justice.  Procedures  Manual  (1983)  (new 
paroling  policy  guidelines  found  in  §§ 
2.20-2.39). 

Resnik,  Judith.  "Managerial 
Judges."  96  Harvard  Law  Review  374 
(1982). 

Robitscher,  Jonas,  and  Andrew  K. 
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(1982). 
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TELECONFERENCE,  from  page  1 

ers,  and  Donald  Chamlee  (deputy 
chief,  AO  Probation  Division)  will 
provide  an  overview  of  additional 
assignments  mandated  by  thestatute 
for  probation  officers. 

Speakers  from  districts  that  estab- 
lished local  victim-impact  reporting 
provisions  prior  to  the  passage  of  the 
legislation  will  discuss  their  experien- 
ces. They  are  Judge  James  Miller  (D. 
Md.),  Richard  Martinez  (chief  proba- 
tion officer,  D.  N.M.),  and  Ed  DiToro 
(U.S.  probation  officer,  E.D.N.Y.). 

Agenda  for  a  panel  discussion  on 
issues  and  problems  arising  from  the 
new  statute  include  plea  bargaining 
and  the  implications  for  restitution  in 
cases  in  which  counts  have  been  dis- 
missed; the  possibility  of  undue  com- 
plications or  delay  resulting  from 
complex  victim  harm/impact  investi- 
gations; determining  who  is  a  victim 
and  how  to  establish  restitution  con- 
ditions, such  as  deciding  what  harms 
are  restorable  and  how  services  in 
lieu  of  money  may  be  measured; 
coordination  between  the  probation 
officer  and  the  prosecutor;  and  the 
impact  of  early  parole  or  revocation 


on  restitution  orders. 

The  cities  to  which  the  program 
will  be  telecast  are  Atlanta,  Balti- 
more, Boston,  Chicago,  Cleveland, 
Columbia,  S.C.,  Dallas,  Denver, 
Detroit,  Houston,  Los  Angeles, 
Louisville,  Miami,  New  Orleans, 
New  York,  Philadelphia,  Phoenix, 
Pittsburgh,  Richmond,  Sacramento, 
San  Antonio,  San  Diego,  San  Fran- 
cisco, St.  Louis,  and  Tampa. 

Because  of  budgetary  constraints, 
the  Center  is  unable  to  make  travel 
funds  available  for  the  attendance  of 
interested  judicial  system  personnel 
who  work  at  a  distance  from  these 
sites.  They  may  arrange  on  their  own 
initiative,  however,  for  transporta- 
tion to  the  nearest  receive  site.  To 
ensure  the  availability  of  space  at  the 
receive  sites,  those  planning  to  attend 
should  first  contact  the  site  coordina- 
tor in  the  probation  office  of  the 
receiving  city  closest  to  them. 

Approximately  one  month  after 
the  teleconference,  the  Center  will 
make  available  videocassettes  of  the 
entire  program.  The  Third  Branch  will 
announce  their  availability  in  a  forth- 
coming issue.  B 


INSTRUCTIONS,  from  page  5 

"Improving   the  Ability  of  Jurors  to 
Comprehend     and    Apply    Criminal 
Jury   Instructions"  reports  the  find- 
ings   of    three   related   studies   con- 
ducted   by    the    authors.    The    first 
project  analyzed  questions  asked  by 
jurors  who  had  participated  in  actual 
deliberations  in  order  to  identify  the 
sources    of    misunderstanding;    the 
second   employed  videotaped   mate- 
rials to  highlight  the  linguistic  prob- 
lems that  cause  confusion  for  jurors 
and  may  interfere  with  their  ability  to 
apply  instructions;  and  the  third  piece 
purports  to  demonstrate  that  juror 
understanding  may  be  improved  by 
applying   psycholinguistic   principles 
in     the     redrafting     of     pattern 
instructions.  • 


CATALOG,  from  page  7 

receive  replacement  pages  and  a 
revised  table  of  contents.  It  is  not  pos- 
sible to  provide,  and  maintain,  a  copy 
of  the  Catalog  for  every  employee  who 
will  use  it.  Rather,  the  Center  would 
hope  that  the  Catalog  could  be  made 
available  to  personnel  through  the 
offices  to  which  it  is  sent.  ■ 
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Chief  Justice  Calls  For  Temporary  Panel 
To  Reduce  Supreme  Court  Caseload      ^ 


4 


Striking  a  note  of  increased  urgen- 
cy, Chief  Justice  Warren  E.  Burger 
has  for  the  first  time  publicly  advo- 
cated that  Congress  create  a  tempo- 
rary, experimental  panel  to  provide 
immediate  relief  for  the  Supreme 
Court's  crushing  caseload.  The  panel 
would  be  composed  of  existing  fed- 
eral judges  serving  on  rotation  for  six 
months  or  a  year  and  would  have  the 
limited  function  of  deciding  "all  inter- 
circuit  conflicts  and  possibly,  in  addi- 
tion, a  defined  category  of  statutory 
interpretation  cases."  The  Chief  Jus- 
tice made  the  proposal  in  his  Annual 
Report  on  the  State  of  the  Judiciary  to 
the  midyear  meeting  of  the  American 
Bar  Association  in  New  Orleans  on 
February  6. 

The  Chief  Justice  proposes  that  the 
panel  be  established  for  a  five-year 
period  and  be  made  up  of  two  judges 
from  each  of  the  twelve  circuits  and 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit,  thus  creating  a  pool 
of  twenty-six  judges  from  which 
seven  or  nine  could  be  drawn  for 
limited  periods. 

The  Supreme  Court  would  retain 
certiorari  jurisdiction  over  the  new 
panel's  cases,  but  the  Chief  Justice  is 
confident,  on  the  basis  of  the  experi- 
ence with  other  special  temporary 
panels,  that  the  Supreme  Court  would 
not  often  need  to  grant  further 
review. 

For  administrative  purposes,  the 
Chief  Justice  proposes  that  the  panel 
be  added  to  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit,  whose  excel- 
lent facilities  are  located  in  Washing- 
ton, but  he  also  observes  that  the  spe- 
cial panel  could  as  well  be  added  to  the 
Temporary  Emergency  Court  of  Ap- 
peals, also  located  in  Washington. 

Legislation  incorporating  much  of 
the  Chief  Justice's  proposal  has  been 
introduced  in  Congress  by  Congress- 
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Chief  justice  Warren  E.  Burger 


man  Kastenmeier  as  H.R.  1970  on  the 
House  side  and  in  the  Senate  as  part 
of  S.  645,  a  package  whose  chief 
sponsor  is  Senator  Dole. 

Although  the  Chief  Justice  does 
not  assert  that  the  proposed  special 
panel  is  the  best  or  only  solution  for  a 
permanent  remedy  to  relieve  the 
Court  of  a  portion  of  its  increasingly 
overloaded  calendar,  he  anticipates 
that  the  panel  would  immediately 
divert  thirty-five  to  fifty  cases  a  year 
from  the  Supreme  Court's  argument 
calendar.  He  also  asks  Congress  to 
create  a  tripartite  governmental  com- 
mission with  members  appointed  by 
each  branch  to  study  these  problems 
and  evaluate  the  efficacy  of  the  spe- 
cial panel  while  it  is  in  operation  and 
well  before  its  "sunset."  The  study 
commission  could  decide  on  continu- 
ing the  intercircuit  appeals  panel  or, 
optionally,  adopting  one  of  the  other 
intermediate  courts  of  appeals  pro- 
posed by  various  commissions,  com- 
mittees, and  individuals  in  the  past 
dozen  or  so  years — including  the  crea- 
See  CHIEF  JUSTICE,  page  2 


United  States  and  France 
Sign  Prisoner  Exchange 
Agreement 

At  a  formal  ceremony  on  January 
25,  attended  by  numerous  high-rank- 
ing diplomats  and  law  enforcement 
officials  of  the  United  States  and 
France,  Attorney  General  William 
French  Smith  and  French  Minister  of 
Justice  M.  Robert  Badinter  on  behalf 
of  their  governments  signed  a  treaty 
providing  for  an  exchange  of  foreign 
nationals  convicted  of  serious  offenses 
in  each  country.  The  Convention  on 
the  Transfer  of  Sentenced  Persons 
will  now  be  sent  by  President  Reagan 
to  the  Senate  for  ratification.  When 
ratified,  it  will  stand  parallel  to  exist- 
ing prisoner  exchange  treaties  be- 
tween the  United  States  and  Bolivia, 
Canada,  Mexico,  Panama,  Peru,  Thai- 
land, and  Turkey. 

In  remarks  delivered  at  the  cere- 
mony, Attorney  General  Smith  de- 
clared that  the  French-U.S.  treaty  is 
"only  the  first  step"  in  arriving  at 
mutual  law  enforcement  arrange- 
ments, which,  it  is  hoped,  will  lead  to 
"resolution  of  the  problems  that  have 
arisen  between  our  countries  in  the 
area  of  extradition." 

See  TREATY,  page  4 


Seminar  for  Newly  Appointed 
U.S.  District  Court  Judges 

FJC  Director  A.  Leo  Levin  and 
Education  and  Training  Director 
Kenneth  C.  Crawford  have  an- 
nounced May  2-7  as  the  dates  for 
the  next  Seminar  for  Newly  Appoint- 
ed U.S.  District  Court  Judges.  All 
sessions  will  be  held  at  the  Dolley 
Madison  House  in  Washington. 

The  usual  reception  for  new 
judges  and  their  families  will  be 
held  on  the  Sunday  preceding  the 
opening  of  the  seminar  (May  1). 
The  program  also  calls  for  a  black- 
tie  dinner  at  the  Supreme  Court  on 
May  4. 
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CHIEF  JUSTICE,  from  page  1 

tion  of  courts  advocated  by  the  Freund 
Committee,  the  Hruska  Commission, 
Justice  James  Duke  Cameron  (Sup. 
Ct.  Ariz.),  or  others. 

Whichever  solution  is  later  selected 
as  a  permanent  entity,  the  Chief  Jus- 
tice is  adamant  that  "only  fundamen- 
tal changes  in  structure  and  jurisdic- 
tion will  provide  a  solution  that  will 
maintain  the  historic  posture  of  the 
Supreme  Court,  will  insure  'proper 
time  for  reflection,'  preserve  the  tra- 
ditional quality  of  its  decisions,  and 
avoid  a  breakdown  of  the  system— or 
of  some  of  the  Justices." 

Other  federal  courts'  problems, 
Chief  Justice  Burger  points  out,  "can 
be  met  by  a  combination  of  improved 
procedures,  wider  use  of  court  admin- 
istrators, and,  ultimately,  by  the  addi- 
tion of  more  judges.  .  .  .  But  in  the 
Supreme  Court  more  judges  would 
not  help." 

The  pressures  facing  the  Supreme 
Court  are  so  severe,  the  Chief  Justice 
claims,  "[i]t  will  no  longer  do  to  say 
glibly,  as  some  have,  that  we  do  not 
need  'another  tier  of  courts,'  or  an- 
other court,  or  a  change  in  the  struc- 
ture of  appellate  procedure  at  the 
highest  level  simply  because  we  have 
functioned  since  1891  with  the  pres- 
ent structure."  He  adds,  "That  is 
meaningless  in  terms  of  the  needs  of 
the  present  and  particularly  of  the 
next  ten  to  twenty  years  and  for  the 
twenty-first    century.    We    can    no 
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longer  tolerate  the  vacuous  notion 
that  we  can  get  along  with  the  pres- 
ent structure'because  we  have  always 
done  it  that  way.'  " 

Justice  O'Connor  Also  Urges 
Action  to  Alleviate  Pressures 

Immediately    prior    to    the    Chief 
Justice's  address,  Justice  Sandra  Day 
O'Connor  also  called  for  changes  to 
alleviate  caseload  pressures/The  statis- 
tics  make   it  clear,"  she   said,  "that 
action  is  needed."  Justice  O'Connor 
recommended    the    abolition    of   the 
Supreme  Court's  mandatory  jurisdic- 
tion and  consideration  of  additional 
specialized   federal   appellate  courts, 
like  the  Federal  Circuit  Court,  "with 
exclusive  appellate  jurisdiction  in.  .  . 
additional  areas  such  as  the  fields  of 
taxation  and  perhaps  .  .  .  agency  re- 
view." The   search   for   necessary 
change,  she  added,  should  consider 
the    related    burdens    of   all    federal 
courts.  She  would  require  exhaustion 
of  administrative  remedies  before  a 
section  1983  action  could  be  main- 
tained and  urged  continued  examina- 
tion of  the  "elimination  or  reduction" 
of  diversity  jurisdiction.  ■ 


Calendar 


Mar.  16-17  Judicial  Conference  of  the 
United  States 

Mar.  16-18  Seminar  for  Bankruptcy 
Judges 

Apr.  10-13  Fifth  Circuit  Judicial  Con- 
ference 

Apr.  11-13  Seminar  for  Chief  District 
Judges  and  Clerks  of  District 
Courts  of  the  Seventh  and 
Eighth  Circuits 

Apr.  18-19  Workshop  for  Judges  of 
the  Sixth  Circuit 

Apr.  18-20  Sentencing  Institute  for 
the  Fourth  and  Eleventh  Cir- 
cuits 
May  2-7  Seminar  for  Newly  Appoint- 
ed U.S.  District  Judges 


Position  Available 

Clerk,  U.S.  Bankruptcy  Court, 
San  Francisco,   California.   Salary 
from  $56,945  to  $62,639  (JSP-16). 
The  clerk  of  court  functions  under 
the  chief  judge  of   the  court   and 
manages  the  administrative  activi- 
ties   and    statutory    duties    of    the 
clerk's  office.  Requires  a  minimum 
of  ten  years  of  administrative  or 
appropriate  professional  experience 
in  public  service  or  business  and  a 
thorough    understanding    of    the 
organizational  and   procedural  as- 
pects of  court  management.  Educa- 
tional equivalents   may   be  substi- 
tuted. To  apply,  submit  a  resume  by 
March  1 5,  1 983,  to  Walter  T.  Moniz, 
Clerk,  U.S.  Bankruptcy  Court,  450 
Golden  Gate  Avenue,  Box  36053, 
San  Francisco,  CA  94102. 
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ABA  Considers  Rules  ol 
Professional  Conduct 

The  American  Bar  Association'; 
House  of  Delegates  last  month  com 
pleted  discussions  started  last  Augus 
on  a  new  code  of  professional  ethics 
The  draft  before  the  delegates  wa 
the  product  of  a  six-year  study  by  ai 
ABA  Commission  on  Evaluation  o 
Professional  Standards. 

Hours  of  debate  were  consumed  ii 

considering  at  least  169  proposals  fo 

changes,  deletions,  or  additions  rec 

ommended   by   state   and   local   ba 

associations,  ABA  sections,  commit 

tees,  and  divisions,  and  groups  sue 

as  the  National  Association  of  Attoi 

neys  General,  the  American  Colleg 

of  Trial   Lawyers,   and  the   Intern; 

tional  Association  of  Insurance  Cour 

sel.  The  task  was  concluded  after  4 

proposals   were   defeated,   97   witr 

drawn,  and  27  approved.  Redraftin 

has  already  started  under  the  chaii 

manship  of   former   ABA   presider 

Robert  Meserve  of  Boston,  replaciri 

former  chairman  Robert  Kutak,  wb 

died   in  January.   The   now-entitU 

Model  Rules  of  Professional  Condu 

will  be  presented  to  the  House 

See  RULES,  page 
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Noteworthy 


If  you  switched  from  one  group 
health  insurance  plan  to  another  dur- 
ing the  federal  government's  recent 
"open  season/'  but  still  have  not  re- 
ceived an  ID  card  from  your  new 
insurer,  you  can  expect  to  receive  one 
soon.  Until  it  arrives,  it  is  probably 
wise  to  keep  an  alternative  means  of 
identification  close  at  hand.  Should 
the  need  arise,  most  doctors  and  hos- 
pitals will  ask  for  the  number  found 
at  the  top  right  side  of  an  employee's 
copy  of  a  filled-out  "Health  Benefits 
Registration  Form  2809"  as  proof  of 
insurance  coverage.  Form  2809  is  the 
one  used  by  federal  employees  to 
indicate  desired  changes  in  coverage 
to  become  effective  in  1983. 

Other  hospitals  and  doctors  are 
willing  to  accept  an  employee's  social 
security  number  as  identification 
until  the  arrival  of  official  ID  cards. 


Since  1977  the  number  of  individu- 
als entering  the  nation's  172  ABA- 
accredited  law  schools  has  steadily 
increased— until  autumn  1982.  This 
year's  freshman  class  has  1.5  percent 
fewer  students  than  last  year's. 

Nevertheless,  overall  law  school 
enrollment  continued  to  rise,  albeit 
more  slowly  than  in  previous  years — 
by  a  mere  .4  percent.  The  percentages 
of  minority  and  female  law  students 
are  also  higher  than  in  1981,  by  4.3 
percent  and  1.5  percent,  respectively. 

Another  significant  statistic  to 
emerge  from  the  ABA's  annual  law 
school  population  survey  is  that  can- 
didates for  post-J.D.  degrees  or  study 
registered  a  marked  8.4  percent  de- 
crease in  the  current  school  year. 
*     *     * 

The  Department  of  Justice  has  an- 
nounced the  selection  of  Oakdale, 
Louisiana,  for  construction  of  a  $17 
million  detention  center  for  aliens',  to 
be  capable  of  housing  one  thousand 
aliens  awaiting  deportation  proceed- 
ings. Construction  of  the  facility, 
which  will  employ  about  three  hun- 
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dred  people,  is  expected  to  begin  in  six 
to  nine  months  and  to  be  completed 
approximately  two  years  from  now. 
The  center  will  be  operated  jointly  by 
the  Bureau  of  Prisons  and  the  Immi- 
gration and  Naturalization  Service. 

The  Reagan  administration  request- 
ed Congress  in  1982  to  appropriate 
funds  for  such  an  institution,  as  part 
of  its  program  to  ensure  enforcement 
of  the  immigration  laws.  Even  using 
space  in  federal,  state,  and  local  insti- 
tutions, in  addition  to  filling  its  own 
facilities,  the  INS  has  not  had  suffi- 
cient housing  space  to  pursue  its 
enforcement  goals  fully. 
*     *     * 

A  new  directory  of  mediation,  arbi- 
tration, and  conciliation  programs  has 
recently  been  published  by  the  ABA's 
Special  Committee  on  Dispute  Reso- 
lution. The  compilation  presents  de- 
scriptions— including  information  on 
program  parameters,  procedures,  and 
staffing — of  180  dispute  resolution 
programs  in  forty  states. 

The  200-page  volume  also  includes 
a  10-page  resource  list  of  organiza- 
tions and  individuals  who  may  be 
called  upon  for  assistance  in  setting 
up  new  dispute  resolution  programs. 

Copies  of  the  1983  Dispute  Resolution 
Program  Directory  are  available  for  $15 
from  the  ABA  Special  Committee  on 
Alternative  Means  of  Dispute  Reso- 
lution, 1800  M  Street,  N.W.,  Wash- 
ington, D.C. 20036. 

The  97th  Congress,  close  to  last 
year's  adjournment,  approved  the 
proposal  to  rename  the  federal  post 
office  and  courthouse  in  Richmond, 
Virginia,  the  Walter  E.  Hoffman 
United  States  Courthouse.  The  act  of 
Congress  providing  the  change,  Pub- 
lic Law  97-430,  was  signed  into  law 
January  8. 

The  Third  Branch  unfortunately  does 
not  have  the  space  to  enumerate  even 
the  highlights  of  Judge  Hoffman's 
(E.D.  Va.)  long  and  estimable  career. 
But  one  detail  we  might  be  forgiven 
for  mentioning:  He  was  director  of 
the  Federal  Judicial  Center  from  1974 
to  1977.  E 


Sentencing  Institute 
To  Be  Held  April  18-20 

A  sentencing  institute  for  circuit 
judges,  district  judges,  and  chief  pro- 
bation   officers    of    the    Fourth    and 
Eleventh   Circuits   will   be   held   in 
Raleigh,  North  Carolina,  April  18-20. 
In  addition  to  a  visit  and  tour  of  the 
Federal   Correctional  Institution  at 
Butner,  the  agenda  will  include  dis- 
cussion of  the  obligations  of  the  sen- 
tencing judge  under  the  Victim  and 
Witness  Protection  Act  of  1982,  new 
developments    in    the    treatment    of 
offenders  with  psychiatric  problems, 
and  the  special  problems  in  sentenc- 
ing  drug   abusers.    Several   newly 
appointed  trial  judges  from  other  cir- 
cuits also  will  be  invited  to  attend  the 
institute. 

As  presently  scheduled,  this  will  be 
the  only  sentencing  institute  held  in 
FY  1983,  with  the  next  session  tenta- 
tively planned  for  the  First,  Third, 
and  District  of  Columbia  Circuits  in 
April  1984.  m 

Personnel 

Nominations 

Gregory  W.  Carman,  U.S.  Court  of 

International   Trade  Judge, 

Jan.  31 
A.  Joe  Fish,  U.S.  District  Judge,  N.D. 

Tex.,  Jan.  31 
Shirley  W.  Kram,  U.S.  District  Judge, 

S.D.N. Y.Jan.  31 
Pamela  A.  Rymer,  U.S.  District  Judge, 

CD.  Cal.,  Jan.  31 

Confirmations 

A.  Joe  Fish,  U.S.  District  Judge,  N.D. 

Tex.,  Feb.  23 
Pamela  A.  Rymer,  U.S.  District  Judge, 

CD.  Cal.,  Feb.  23 

Elevation 

Albert  W.  Coffrin,  Chief  Judge,  D. 
Vt.,  Jan.  20 

Resignation 

H.  Curtis  Meanor,  U.S.  District  Judge, 
D. N.J. ,  Feb.  7 
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TREATY,  from  page  1 

Approximately  forty  Americans  are 
now  serving  time  in  French  prisons, 
mostly  on  the  French  islands  of  Mar- 
tinique and  Guadeloupe  in  the  Carib- 
bean. Five  French  citizens  are  cur- 
rently incarcerated  in  the  U.S.  federal 
prison  system,  and  an  undetermined 
number  of  French  prisoners  are  incar- 
cerated in  state  and  local  institutions. 
By  the  end  of  1982,  714  Americans 
imprisoned  in  various  countries  cov- 
ered by  exchange  treaties  had  been 
returned  to  the  United  States,  while 
449  foreign  nationals  in  American 
prisons  had  been  transferred  to  their 
own  countries. 

The  United  States  is  now  anticipat- 
ing signing  another  transfer  treaty 
when  it  is  presented  for  signature  in 
the  Council  of  Europe  on  March  21. 
Ultimately,  this  may  add  nearly  two 
dozen  countries  to  the  list  of  those 
maintaining  prisoner  exchange  ar- 
rangements with  the  United  States. 

(For  a  description  of  the  U.S.  prison 
transfer  programs  with  Mexico  and 
Bolivia,  see  The  Third  Branch,  July 
1980.)  ■ 


RULES,  from  page  2 

Delegates  for  final  approval  when  it 
meets  next  August  in  Atlanta,  and  if 
agreement  is  reached,  they  will  then 
replace  the  association's  1969  Model 
Code  of  Professional  Responsibility. 

Other  Actions 

•  The  House  of  Delegates  approved 
a  recommendation  to  change  the  asso- 
ciation's policy  regarding  the  substan- 
tive test  for  insanity  and  agreed  upon 
a  policy  regarding  the  allocation  of 
burden  of  proof  in  insanity  defense 

cases. 

•  Also  approved  by  the  House  of 

Delegates  was  a  resolution  which 
urges  that  each  state  adopt  a  proce- 
dure providing  that  the  state's  high- 
est court  may  answer  a  question  of 
state  law  which  has  been  certified  to 
that  court  by  an  Article  111  federal 
court.  The  resolution  also  calls  upon 
the  National  Conference  of  Commis- 
sioners on  Uniform  State  Laws  to 
review  their  Uniform  Certification  of 
Questions  of  Law  Act  "in  light  of  the 
experience  since  1967"  to  determine 
if  revisions  are  now  appropriate.      ■ 


FJC  Special  Tuition  Support 

As  most  readers  of  The  !  hird 
Branch  know,  the  Federal  judicial 
Center  underwrites  the  cost  of  tui- 
tion, and,  if  necessary,  travel  and 
subsistence,  for  judges  and  support 
personnel  who  wish  to  take  courses 
at  various  educational  institutions. 
The  courses,  however,  must  be 
clearly  job  related;  support  person- 
nel's applications  must  have  a  super- 
visor's endorsement;  and  Center 
approval  is  always  subject  to  the 
availability  of  funds  and  the  need  to 
distribute  them  equitably  and  accord- 
ing to  the  most  pressing  needs. 

In  all  cases,  advance  approval  for 
such  support  must  be  received  from 
the  Center.  The  Center  will  not 
reimburse  anyone  for  tuition  or  any 
other  costs  if  its  approval  for  the 
course  was  not  obtained  in  advance. 
Therefore,  please  do  not  enroll  in 
any  course  with  the  expectation  of 
Center  reimbursement  if  you  have 
not  received  prior  approval.  Re- 
quests for  tuition  support  should  be 
sent  to  the  Center's  Specialized 
Training  Branch.  In  emergencies, 
call  the  branch  at  FTS  633-6332. 
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Judge  Tjoflat:  Sentencing  Reform  Bill  Will        ^  V- Department  of  Jus 
Allow  Appellate  Review,  Limit  Parole  v$8$rtifies  Virginia' 


Gerald  Bard  Tjoflat  has  been  an  appellate 
court  judge  since  1975,  serving  first  on  the 
Fifth  Circuit  and  then  on  the  Eleventh  Circuit 
beginning  October  1981.  Prior  to  his  appoint- 
ment to  the  appellate  bench,  judge  Tjoflat 
served  as  a  trial  judge  for  the  Middle  District 
of  Florida  from  1970-1975.  He  was  a  Flor- 
ida state  circuit  court  judge  before  moving  to 
the  federal  system. 

For  the  past  ten  years,  fudge  Tjoflat  has 
been  a  member  of  the  judicial  Conference 
Committee  on  the  Administration  of  the  Pro- 
bation System;  he  was  appointed  chairman  of 
the  committee  in  1978.  He  is  also  a  member  of 
the  Advisory  Corrections  Council. 

In  September  of  last  year,  the  Judi- 
cial Conference  authorized  the  Pro- 
bation Committee  to  draft  "legisla- 
tive alternatives"  to  the  sentencing 
reform  proposals  previously  intro- 
duced by  Congress.  Could  you  inform 
us  as  to  the  status  of  that  project  and 
provide  some  detail  on  the  contents 
of  the  draft? 

Following  the  Conference's  man- 
date and  keeping  in  mind  the  consen- 
sus that  has  emerged  in  the  Congress 
regarding  sentencing  reform,  the 
committee  has  fashioned  a  simple 
sentencing  model,  one  that  should 
work  efficiently  with  the  least  amount 
of  disruption  to  the  sentencing  pro- 
cess. The  bill,  which  will  be  submitted 
to  the  Judicial  Conference  in  March, 
would  establish  a  Sentencing  Com- 
mittee of  the  Judicial  Conference 
which  would  promulgate  guidelines 


\$^  Prisoner  Grievance  System 

conviction  occurrences.   The  Parole 


Commission  would  no  longer  resen- 
tence offenders,  as  it  presently  does. 
Let  me  add  that  the  sentencing  guide- 
lines the  committee  promulgates  will 
be  sent  to  the  Judicial  Conference  for 
its  approval  and  then  on  to  the  Con- 
gress, a  procedure  much  like  that 
used  in  rulemaking. 


judge  Gerald  Bard  Tjoflat 


Were  there  considerable  differ- 
ences among  committee  members 
that  had  to  be  reconciled  before  devel- 
oping this  draft  bill? 

Considering  that  we  felt  we  had 

certain  parameters  within  which  we 

for  judges  to  use  in  fashioning  sen-     could  realistically  operate  and  given 

tences.  In  imposing  sentence,  the  judge     that  we  are  in  the  twelfth  year  of 


will  be  required  to  state  the  reasons 
therefor,  giving  due  regard  to  the 
applicable  guidelines.  Sentencing  will 
be  subject  to  petition  for  appellate 
review  by  both  the  defendant  and  the 
government.  The  bill  will  limit  the 
present  parole  function  so  that  parole 
decisions  will  be  based  solely  on  post- 


criminal  code  revision  and  not  writ- 
ing on  a  clean  slate,  I  don't  think  we 
had  any  great  differences  of  opinion. 

What  are  the  next  steps  in  this 
effort? 

This  will  be  dictated  in  part  by  what 

the    Congress    does.    Sentencing 

See  TJOFLAT,  page  2 


The  prisoner  grievance  procedure 
of  the  Commonwealth  of  Virginia 
has  become  tne  nation's  first  to 
acquire  certification  by  the  Depart- 
ment of  Justice  under  the  Civil  Rights 
of  Institutionalized  Persons  Act,  Pub- 
lic Law  96-247.  One  of  the  expressed 
goals  of  this  1980  act  is  "encouraging 
the  development  and  implementation 
of  administrative  mechanisms  for  the 
resolution  of  prisoner  grievances 
within  institutions." 

The  statute  assigns  responsibility 
to  the  attorney  general  to  establish 
standards   for  such   mechanisms   in 
adult  correctional  and  detention  facil- 
ities and,  also,  to  set  up  procedures  to 
certify  the  grievance  mechanisms  that 
meet  these  standards.  Any  state  or 
political  subdivision  may  submit  its 
plan  for  a  grievance  apparatus  to  the 
attorney  general,  who  can,  by  the 
terms  of  the  statute  and  later-promul- 
gated regulations,  grant  certification 
if  the  procedure  provides  for  a  ninety- 
day  limit  on  the  processing  of  griev- 
ances from  initiation  to  final  disposi- 
tion; for  priority  processing  of  emer- 
gency grievances;   for   safeguards 
against  reprisals;   for  independent 
review  of  a  final  disposition,  at  a  griev- 
ant's  request,  by  a  person  or  entity 
outside  the  institution;  and  for  an 
advisory  role  for  both  employees  and 
See  GRIEVANCE,  page  2 


Annual  Index  Published 

Distribution  of  the  1982  edition 
of  the  annual  index  of  The  Third 
Branch  to  subscribers  will  occur  this 
month.  The  new  index  covers  all 
issues  of  Volume  14,  from  January 
through  December  1982. 

Readers  can  obtain  back  issues  of 
The  Third  Branch  by  writing  to  the 
FJC's  Dolley  Madison  House  offices. 
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reform  bills  are  expected  to  be  intro- 
duced in  both  houses  very  shortly, 
perhaps  by  the  time  this  interview  is 
printed.  We  anticipate  that  consider- 
ation of  sentencing  reform  will  be 
accelerated  in  both  houses.  This 
means  that  if  the  judicial  branch 
wishes  its  ideas  to  be  considered 
before  the  subject  gets  set  in  con- 
crete, it  should  submit  a  bill  to  the 
Congress  by  the  end  of  April  at  the 
latest. 


institute  and  has  helped  us  immeasur- 
ably in  maintaining  a  continuity  of 
program. 

A  visit  to  one  of  the  Bureau  of  Pris- 
ons' facilities  is  an  integral  part  of 
each  of  the  sentencing  institutes.  Do 
you  think  it  is  important  for  judges 
to  visit  prisons  at  other  opportuni- 
ties? 

It  is  difficult,  to  say  the  least,  for  a 
district  judge  to  consider  the  various 
prison  alternatives  that  may  be  avail- 
able in  a  case  when  he  really  has  no 
idea  what  those  prison  alternatives 


"One  of  the  biggest  problems  facing  the  federal  judiciary 
is  the  instability  of  the  rule  of  law  that  results  when  we 
create  great  numbers  of  additional  judgeships." 


Your  committee  has  the  responsi- 
bility for  developing  and  coordinat- 
ing the  sentencing  institutes  that  are 
convened  for  the  federal  judiciary. 
What  is  the  significance  of  these 
institutes  for  the  federal  judges? 

What  we  are  trying  to  do  with  the 
institutes  is  to  improve  the  quality  of 
the  administration  of  justice  in  the 
sentencing  function  as  well  as  to  pro- 
vide the  sentencing  judge  an  oppor- 
tunity to  share  ideas  with  other 
judges  and  others  involved  in  the  sen- 
tencing process,  such  as  probation 
officers,  correctional  officers,  parole- 
hearing  examiners,  inmates,  and  so 
on.  We  have  tried  to  improve  each  of 
these  sentencing  institutes.  The  Cen- 
ter's staff  has  been  involved  in  each 
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are  like.  Every  district  judge,  shortly 
after  he  assumes  office,  should  visit  a 
maximum  security  prison,  a  medium 
security  prison,  and  a  minimum  secur- 
ity prison  or  camp,  the  most  likely 
places  of  incarceration.  I  deem  it  a 
must  for  new  judges,  in  the  first  year 
of  office,  to  visit  four  or  five  prisons. 
In  fact,  court  of  appeals  judges  ought 
to  visit  them  too,  even  though  there 
is  presently   no  appellate  review  of 
sentencing.  There  is  great  benefit  in 
visiting  a  facility  alone,  so  that  you 
can  see  it  like  it  is,  day  in  and  day  out. 
Plus,  the  judge  has  a  chance  to  visit 
with  the  warden  and  learn  about  the 
prison's    population,    how    it    has 
changed  over  the  years,  and  the  pro- 
grams that  are  available  to  the  in- 
mates and  the  limits  of  those  pro- 
grams. This  will  enable  the  judge  to 
get   a   better   understanding   of   the 
problems  of  the  institution. 

Doesn't  the  mini-institute  program 
solve  some  of  these  problems? 

In  part.  The  purpose  of  the  mini- 
institute  is  to  enable  newly  appointed 
judges,  early  on,  to  get  some  expo- 
sure to  a  correctional  facility  and  its 
role  in  the  criminal  justice  system. 
They  can  gain  some  insight  into  how 
the  correctional  facility  and  the  Bur- 
eau of  Prisons  operate,  and  how  the 
Parole  Commission  functions  at  the 
prison  level.  This  is  important  because 
the  new  judge  might  not  get  a  chance 


to  attend  a  regular  sentencing  insti- 
tute for  some  years.  But  even  with 
these  programs,  1  feel  that  the  judges 
should  take  every  opportunity  to  visit 
prisons  as  often  as  they  can. 

Last  year,  the  Victim  and  Witness 
Protection  Act  was  passed.  What  are 
some  of  the  significant  consequences 
of  this  act  for  the  federal  judiciary? 

First,   in  preparing  a  presentence 
report  (in  a  case  in  which  the  act  ap- 
plies),  the   probation   officer   must 
make  an  in-depth  investigation  and 
assessment  of  the  injury  suffered  by 
the  victim  of  the  crime  and  the  ability 
of  the  offender  to  make  the  victim 
whole,   and   advise   the   sentencing 
judge  accordingly.  The  judge,  in  fash- 
ioning the  sentence,  must  take  this 
information  into  account  and  order 
restitution  unless  he  finds  and  states 
on  the  record  some  valid  reason  why 
the  restitution  sanction  should  not  be 
imposed.  An  order  of  restitution  must 
be  made  a  condition  of  probation,  if 
See  TJOFLAT,  page  3 


GRIEVANCE,  from  page  1 

inmates  in  the  "formulation,  imple- 
mentation, and  operation  of  the  sys- 
tem." These  are  minimum  require- 
ments, wnich  any  state  may  exceed. 
Virginia's  plan  surpasses  the  require- 
ments in  several  respects. 

Participation  in  the  process  by  in- 
mates is  a  requirement  with  consid- 
erable latitude  that,  according  to  the 
regulations,  may  be  met  by  obtaining 
input  from  employees  and  inmates  on 
general  policy  questions  or,  in  some 
institutions,  by  inmate  councils,  solic- 
itation of  inmates'  written  comments 
through  posted  notices,  advisory  com- 
mittee  discussions,   or   inmate-staff 
"town  meetings."  States   that  have 
been  working  to  bring  their  grievance 
structures  in   line  with   the   regula- 
tions have  found  the  matter  of  inmate 
participation  the  most  difficult  hur- 
dle to  cross;  indeed,  the  subject  is  one 
that  has  stimulated  considerable  con- 
troversy in  the  corrections  field.  A 
spokesperson  for  the  federal  prison 
See  GRIEVANCE,  page  4 
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Report  on  Federal  Juror 
Usage  Published  by  AO 

Rising  criminal  indictments  and  a 
litigious  society  notwithstanding, 
federal  jury  trial  days  were  .9  percent 
fewer  in  1982  than  in  1981,  largely 
because  criminal  trial  days  declined 
by  2.1  percent  and  civil  trial  days 
remained  virtually  the  same  in  the 
1982  reporting  period  as  compared 
with  1981. 

For  the  twelve-month  period  end- 
ing June  30,  1982,  the  national  aver- 
age among  U.S.  district  courts  for 
jurors  selected  for  or  serving  on  jury 
trials  was  61.6  percent,  reflecting  a 
steady  but  gradual  improvement  since 
1979.  Of  the  remaining  prospective 
jurors,  15.6  percent  had  been  chal- 
lenged by  court  and  counsel,  leaving  a 
large  number  of  excess  jurors  neither 
selected  for  jury  service  nor  chal- 
lenged. In  eight  districts,  more  than 
three-quarters  of  the  available  venire 
persons  were  selected  or  served  dur- 
ing the  reporting  year,  and  of  these 
the  Eastern  District  of  Oklahoma 
reported  the  highest  usage  at  83  per- 
cent. That  district  also  recorded  the 
lowest  percentage,  .2  percent,  of  pro- 
spective jurors  neither  selected  or 
serving  nor  challenged. 

These  data  are  included  in  1982 
Grand  and  Petit  Juror  Service  in  United 
States  District  Courts,  a  volume  on  fed- 
eral juror  usage  produced  annually 
since  1971  by  the  AO's  Statistical 
Analysis  and  Reports  Division.  Prior 
editions  of  this  annual  report  were 
titled  Juror  Utilization  in  U.S.  District 
Courts. 

The  bulk  of  the  volume  consists  of 
juror  usage  profiles  for  each  of  the 
U.S.  district  courts,  with  numerous 
pertinent  statistics  on  grand  and  petit 
juror  usage  for  the  year  and  in  com- 
parison with  the  preceding  four  years. 
Each  district  profile  is  also  accompan- 
ied by  notes  on  special  factors,  partic- 
ular to  that  district,  which  help  to 
explain  its  cumulative  statistics. 

See  JURORS,  page  4 
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the  offender  is  admitted  to  probation, 
or  a  condition  of  parole,  if  the  offender 
is  imprisoned.  The  enforcement  of  a 
restitution  order  is  likely  to  present  a 
variety  of  problems  for  the  courts 
and  the  United  States  attorneys,  espe- 
cially the  latter,  for  they  are  the  ones 
largely  responsible  for  the  enforce- 
ment of  this  new  law.  Only  time  can 
tell  us  the  extent  of  the  problems  we 
face. 


procedural  rules  by  instructing  the 
district  courts  on  how  to  proceed  in 
these  cases. 

You  have  served  as  a  trial  judge 
and  an  appellate  judge.  Are  there  any 
particular  matters  related  to  the  fed- 
eral courts  that  concern  you  and  that 
you  would  like  to  talk  about? 

One  of  the  biggest  problems  facing 
the  federal  judiciary  is  the  instability 
of  the  rule  of  law  that  results  when 
we  create  great  numbers  of  additional 
judgeships.    The   more  judges   we 


Judge  Gerald  Bard  Tjoflat 


I  foresee  substantial  legal  questions 
arising  from  the  implementation  of 
this  law,  questions  like:  What  kind  of 
hearing  must  be  held  to  determine 
the  extent  of  victim  injury?  What 
proof  is  required?  What  happens  if 
the  defendant  contests  the  govern- 
ment's claim  that  there  were  victims 
or  that  the  victims  were  injured? 
What  standing,  if  any,  will  the  victims 
have  in  the  effort  to  collect  the  resti- 
tution awarded?  What  rights  of  ap- 
peal, if  any,  will  the  new  law  implic- 
itly create?  The  legislative  history 
answers  few,  if  any,  of  these  ques- 
tions. 

Are  these  issues  going  to  be  decided 
on  a  case-by-case  basis? 

I  would  think  so,  but  I  can  see 
courts  of  appeals,  in  the  exercise  of 
their  supervisory  authority,  creating 


create  at  the  appellate  level,  the  larger 
we  make  courts  of  appeals,  the  more 
unstable  the  law  becomes.  If  you  have 
three  judges  on  a  court  of  appeals,  the 
law  is  stable.  It  is  stable  for  litigants, 
lawyers,  and  district  judges.  The  out- 
come of  a  suit,  should  one  be  filed,  is 
predictable.  When  you  add  the  fourth 
judge  to  that  court,  you  add  some 
instability  to  the  rule  of  law  in  that 
circuit  because  another  point  of  view 
is  added  to  the  decision  making.  When 
you   add   the   fifth  judge,   the   sixth 
judge,  when  you  get  as  large  as  the 
old  Fifth  Circuit  was,  with  twenty-six 
judges,  the  law  becomes  extremely 
unstable.  One  of  several  thousand 
different   panel  combinations   will 
decide  the  case,  will  interpret  the  law. 
Even  if  the  court  has  a  rule,  as  we  did 
See  TJOFLAT,  page  4 
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system,  which  does  not  include  in- 
mate participation  in  its  grievance 
procedure,  maintains  that  the  Bureau 
of  Prisons'  grievance  program  is 
highly  effective  without  inmate  in- 
volvement. 

Virginia's  prisons  have  installed 
grievance  committees  composed  of 
equal  numbers  of  inmates  and  staff 
members.  Inmate  participants  serve 
on  a  revolving  basis  from  a  pool  of 
individuals  elected  by  the  prisoners. 
Grievances  are  not  limited  to  particu- 
lar areas,  and  a  state  spokesperson 
claims  that  92.5  percent  of  prisoner 
complaints  are  resolved  at  that  first, 
informal  level. 

Although  several  states  have  ap- 
plied to  the  attorney  general  for  certi- 
fication of  their  programs,  none  but 
Virginia's  has  received  even  condi- 
tional approval.  Wyoming  has  been 
making  improvements  to  its  program 
in  line  with  Department  of  Justice 
regulations  and  appears  likely  to  be 
the  next  state  to  gain  certification. 

Certified  grievance  mechanisms  in 
the  states  could  profoundly  affect 
federal  district  court  caseloads,  espe- 
cially in  those  districts  and  circuits  in 
which  prisoner  civil  rights  petitions 
are  proportionately  high,  because 
where  a  grievance  mechanism  has 


won  the  attorney  general's  certifica- 
tion, a  district  court  may  continue  for 
up  to  ninety  days  a  section  1983  case 
brought  by  an  adult  inmate  to  require 
the  inmate  first  to  exhaust  adminis- 
trative remedies.  If  the  inmate  is  dis- 
satisfied with  the  final  administrative 
disposition  of  the  complaint,  the  fed- 
eral court  will  then  hear  the  case. 

In  Virginia,  which  is  usually  at  or 
near  the  top  of  the  list  in  number  of 
prisoner  civil  rights  filings,  it  is  too 
early  to  see  the  beneficial  effects  of  its 
new  grievance  mechanism  at  the  dis- 
trict court  level,  because  the  system 
was  put  into  place  in  September  1982. 
Although  a  few  cases  have  already 
been  continued,  says  James  Sisk,  man- 
ager of  Virginia's  Ombudsman  Servi- 
ces Unit,  the  effects  of  the  grievance 
procedure  can  readily  be  seen  in  the 
declining  numbers  of  prisoner  appeals 
to  regional  administrators  of  correc- 
tions, the  next  level  in  the  four-tier 
grievance  structure  after  appeal  to  a 
warden  or  superintendent.   Figures 
on  prisoner  appeals  to  regional  admin- 
istrators for  the  months  of  October- 
November  1981  (360  appeals),  com- 
pared with  parallel  figures  for  the 
same  months  in  1982  (140  appeals), 
show  a  61  percent  decline  following 
installation   of   the   new   grievance 
system.  " 


TJOFLAT,  from  page  3 

in  the  old  Fifth,  that  one  panel  cannot 
overrule  another,  a  court  of  twenty- 
six  will  still  produce  irreconcilable 
statements  of  the  law. 

This  tremendous  potential  for  in- 
stability in  the  rule  of  law  creates  a 
great  deal  of  litigation.  So  you  have  a 
situation  where  you  add  judges  to 
dispose  of  more  cases,  and  at  the 
court  of  appeals  level,  at  least,  the 
new  judges  may  well  cause  more  lit- 
igation than  they  can  terminate. 

As  for  district  judges,  the  more  you 
add  to  a  court,  to  the  extent  that  they 
declare  the  law  they  too  add  a  mea- 
sure of  instability  to  the  rule  of  law 
and  thus  create  litigation. 

If  we  are  to  save  for  tomorrow  the 
system  of  justice  the  framers  gave  us, 
we  must  be  ever  mindful  of  this 
problem. 


JURORS,  from  page  3 


Copies  of  the  report  are  available 
on  request  at  no  charge  to  the  judicial 
branch;  members  of  the  public  may 
request  a  60-day  loan  copy.  Send 
requests  to  Chief,  Statistical  Analysis 
and  Reports  Division,  Administrative 
Office  of  the  U.S.  Courts,  Washing- 
ton, D.C.20544.  ■ 
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Judge  Friedman  and  Chief  Judge  Bratton  Elected 
To  Federal  Judicial  Center  Board 


„  n 


ludge  Daniel  M.  Friedman  of  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  and  Chief  Judge  Howard  C. 
Bratton  of  the  U.S.  District  Court  for 
the  District  of  New  Mexico  were 
elected  members  of  the  FJC's  Board 
by  the  Judicial  Conference  at  its 
March  meeting. 

Chief  Judge  Bratton  was  appointed 
to  the  federal  bench  in  1964  and  has 
been  chief  judge  since  1978.  A  gradu- 
ate of  the  University  of  New  Mexico 
and  Yale  Law  School  he  is  the  father 
of  three  and  lives  with  his  wife  in 
Albuquerque,  New  Mexico. 

For  four  years,  until  the  merger  of 
the  U.S.  Court  of  Claims  and  the  U.S. 
Court  of  Customs  and  Patent 
Appeals  in  October  1982,  Judge 
Friedman  was  chief  judge  of  the 
Court  of  Claims.  Before  being 
appointed  to  that  office,  he  was  first 
deputy  solicitor  general  of  the  United 
States,  from  1968  to  1978,  and  in 
1977  was  acting  solicitor  general.  A 


Chief  judge  Howard  C.  Bratton  (I.) 
and  judge  Daniel  M.  Friedman 


graduate  of  Columbia  College  and 
Columbia  Law  School,  he  resides 
with  his  wife  in  Washington,  D.C. 

The  new  Board  members  will 
occupy  seats  formerly  held  by  Judge 
John  D.  Butzner,  Jr.,  of  trie  U.S. 
Court  of  Appeals  for  the  Fourth  Cir- 
cuit, who  has  taken  senior  status,  and 
Judge  Donald  S.  Voorhees  of  the  U.S. 
District  Court  for  the  Western  Dis- 
trict of  Washington,  whose  four-year 
term  expired  in  March.  ■ 


Judicial  Conference  Adopts  New  Procedure 
For  Selection  of  Law  Clerks 


A  new  procedure  for  coordinating 
the  selection  of  law  clerks  by  federal 
judges  has  been  adopted  by  the  Judi- 
cial Conference  of  the  United  States. 
Because  of  widespread  dissatisfaction 
among  law  school  administrators  and 
faculty,  as  well  as  judges,  with  the 
uncoordinated  selection  procedures 
that  have  been  employed  in  recent 
years,  which  saw  recruiting  of  future 
clerks  pushed  farther  and  farther 
back  into  the  second  year  of  law 
school,  the  Judicial  Conference  in 
March  1982  appointed  a  small  study 
group,  the  Ad  Hoc  Committee  on  the 
Law  Clerk  Selection  Process,  to 
explore  options  for  coordinating  law 
clerk  selection. 

After  open  meetings  and  discus- 
sions at  professional  meetings  with 


both  law  school  administrators  and 
law  firm  placement  personnel,  the  ad 
hoc  committee  voted  to  recommend 
to  the  Conference  the  mechanism 
strongly  urged  by  the  Association  of 
American  Law  Schools,  that  student 
applications  for  judicial  clerkships  be 
deferred  until  the  fall  term  of  the 
third  year  of  law  school. 

The  Judicial  Conference  heard 
views  endorsing  this  position  and 
others  supporting  a  summer- 
following-second-year,  or  June  15, 
date  for  commencing  the  application 
process.  Ultimately,  the  Conference 
decided  upon  the  following  policy, 
effective  immediately,  for  the  selec- 
tion of  law  clerks  by  the  federal  judi- 
ciary: Applications  for  law  clerkships 
See  LAW  CLERKS,  page  2 


Sentencing  Bill  Drafted  by 
Judicial  Conference 

Taking  into  account  the  evidence 
of  a  firm  congressional  consensus  on 
enacting  sweeping  sentencing  revi- 
sion, the  Judicial  Conference  of  the 
United  States  has  adopted  its  own 
draft  sentencing  reform  legislation 
for  transmittal  to  Congress. 

The  Judicial  Conference's  proposal 
has  three  main  provisions:  determi- 
nate sentences,  sentencing  pursuant 
to  guidelines  developed  by  a  Judicial 
Conference  committee,  and  appellate 
review  of  a  sentence  at  the  request  of 
either  the  defendant  or  the  govern- 
ment. 

With  congressional  authorization 
of  determinate  sentences,  each 
defendant  convicted  in  a  federal  court 
would  know  at  the  time  of  sentencing 
how  long  he  or  she  would  be  incarcer- 
ated and  the  date  of  release,  provided 
the  inmate  conformed  to  the  rules  of 
the  institution  of  confinement. 

See  SENTENCING,  page  4 


TV  in  Federal  Courts? 

Media  representatives  are  again 
seeking  to  use  TV  and  still  cameras 
in  the  federal  district  courts  and 
courts  of  appeals  and  have  filed  a 
petition  with  the  Judicial  Confer- 
ence of  the  United  States  to  modify 
its  rules.  The  request  will  likely  be 
referred  to  a  standing  committee  of 
the  Judicial  Conference.  Four  years 
ago  the  Conference  modified  the 
standards  included  in  the  Code  of 
Judicial  Conduct  for  United  States 
Judges  to  allow  federal  judges  dis- 
cretion as  to  coverage  of  purely 
ceremonial  occasions,  such  as  grant- 
ing citizenship. 

More  than  a  year  ago  the  Supreme 
Court  was  asked  by  the  National 
Association  of  Broadcasters  and  the 
Radio  Television  News  Directors 
Association  to  allow  TV  coverage  of 
its  hearings.  However,  the  Supreme 
Court  declined  to  make  any  change 
in  its  long-standing  practice. 
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will  neither  be  received  nor  consid- 
ered prior  to  September  15  in  a  stu- 
dent's third  year  of  law  school. 

The  new  plan,  which  differs  from 
earlier  practice  by  stipulating  a  fixed 
date  for  opening  the  doors  to  appli- 
cants, is  to  operate  on  a  trial  basis  for 
two  years,  after  which  it  will  be  care- 
fully evaluated. 

The  law  schools  gave  a  variety  of 
reasons    for    wishing    the    clerkship 
selection  process  to  be  moved  from 
the  spring  semester  of  the  second 
year:    Students'  preoccupation   with 
application    preparation    and    inter- 
views diverts  them  from  the  impor- 
tant task  of  preparing  for  exams,  law 
review     notes,     and     second-year 
essays;    the   deluge   of   requests   for 
transcripts  and  letters  of  recommen- 
dation from  faculty  is  a  heavy  burden 
on  staff  and  faculty;  faculty  members 
often    prefer    to    examine    students' 
second-year   grades    and   papers,    as 
well   as   their   performance  in  small 
seminars,  before  writing  recommen- 
dations. The  law  schools  prefer  a  uni- 
form    September    starting    date    in 
order    to   have    summer   employers' 
appraisals  of  the  students  and  also  to 
interrupt  a  time  in  law  school  when 
other     demands     are     the     least 
burdensome. 

Proponents  of  a  June  15  starting 
date  expressed  concern  about  dis- 
rupting any  semester  of  law  school — 
for  both  law  schools  and  law 
students— for  the  intensive,  time- 
devouring  clerkship  application  pro- 


cess. Some  judges  preferred  the 
summer  date  because  it  would  allow 
more  time  for  interviews.  The  possi- 
bility that  shortening  the  selection 
period  might  give  the  more  presti- 
gious law  schools  and  those  in  major 
metropolitan  centers,  where  many 
courts  are  located,  a  competitive 
advantage  was  also  cited  as  a  reason 
for  choosing  a  summer  initiation 
date. 

Since  the  majority  of  law  schools, 
by  virtue  of  membership  in  the  Asso- 
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ciation  of  American  Law  Schools,  are 
now  committed  to  the  September  15 
date  for  initiation  of  job  application 
and  placement  activities,  and  since 
judges  canvassed  by  members  of  the 
ad  hoc  committee  felt  that  the  most 
important  goal  was  adoption  of  a  uni- 
form policy,  it  is  hoped  that  all  par- 
ties, law  schools  and  judges  alike,  will 
now  proceed  with  their  coordinate 
roles  in  the  selection  process  in  con- 
sonance with  the  Judicial  Confer- 
ence's action. 


Feinberg  and  Sneeden  To  Assist 
Committee  on  the  Judicial  Branch 


Judge  Irving  R.  Kaufman,  chair- 
man of  the  Judicial  Conference  Com- 
mittee on  the  Judicial  Branch,  has 
announced  that  the  work  of  his  com- 
mittee will  be  receiving  assistance 
from  two  prominent  Washington 
lawyers  intimately  familiar  with  the 
needs  of  the  federal  judiciary  and  the 
legislative  process. 

Kenneth  R.  Feinberg,  special  coun- 
sel to  the  Senate  Judiciary  Committee 
when  its  chairman  was  Senator 
Edward  Kennedy,  and  Emory  M. 
Sneeden,  who  was  general  counsel 
under  Senator  Strom  Thurmond, 
have  agreed  to  contribute  their  time 
and  efforts,  on  a  pro  bono  publico  basis, 
to  develop  and  implement  congres- 
sional strategies  designed  to  improve 
the  personal  financial  security  of  fed- 
eral judges. 

In  the  last  several  years  many 
judges  have  resigned  to  accept  posi- 
tions that  have  brought  them  more 
income  and  security,  in  most  in- 
stances not  so  much  to  bring  personal 
benefits  to  themselves  but  to  their 
families.  The  entire  economic  picture 
as  it  relates  to  federal  judges  is 
already  being  studied  by  Messrs. 
Feinberg  and  Sneeden,  with  special 
attention  being  given  to  such  matters 
as  judicial  pensions,  survivors' annui- 
ties, per  diem  reimbursement,  and 
salaries. 

Kenneth  Feinberg,  a  graduate  of 
the  University  of  Massachusetts  and 
the  New  York  University  School  of 
Law,  began  his  career  as  law  clerk  to 
Chief  Judge  Stanley  H.  Fuld  of  the 


New  York  State  Court  of  Appeals.  In 
addition  to  his  stint  on   the  Senate 
Judiciary   Committee   from   1975   to 
1978,  he  has  been  an  adjunct  profes- 
sor of  law  at  Georgetown  University 
Law  School  since  1979,  and  currently 
is    a    partner    in    the    firm   of   Kaye, 
Scholer,  Fierman,  Hays  and  Handler. 
Emory  M.  Sneeden  earned  his  J.D. 
degree  at  Wake  Forest  and  studied 
international     law     at     the     Hague 
Academy    in    the    Netherlands.    He 
retired  from  military  service  with  the 
rank    of    brigadier    general,    having 
served  in  both  the  Korean  War  and 
World  War  II.  For  two  years,  starting 
in  1975,  he  served  as  legislative  and 
administrative   assistant  to  Senator 
Strom  Thurmond.  He  was  counsel  to 
the    Antitrust   and    Monopoly   Sub- 
committee of  the  Senate's  Commit- 
tee    on     the    Judiciary,     and    when 
Senator  Thurmond  became  chairman 
of  the  Judiciary  Committee,  he  was 
promoted  from  minority  chief  coun- 
sel to  chief  counsel  of  that  committee. 
Currently  General  Sneeden  is  affil- 
iated with  the  firm  of  McNair,  Glenn, 
Konduros,  Corley,  Singletary,  Porter 
and    Dibble,    which    has    offices    in 
Columbia,   S.C.,   and  Washington, 
D.C.  " 


Correction 

Apologies  to  Norfolkians.  In  our 
March  issue,  the  newly  renamed 
Walter  E.  Hoffman  United  States 
Courthouse  was  accidentally  relo- 
cated in  Richmond,  although  it  is 
actually  still  firmly  situated  in  Nor- 
folk, Virginia. 
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March  Session  of  Judicial 
Conference  Results  in 
Variety  of  Actions 

In  addition  to  initiatives  in  the 
areas  of  sentencing  and  law  clerk 
selection  (see  stories  elsewhere  in 
this  issue),  the  Judicial  Conference  of 
the  United  States  took  a  number  of 
other  actions  at  its  March  1983  ses- 
sion, largely  in  accord  with  recom- 
mendations proffered  by  the 
Conference's  committees.  Among 
these  were: 

•  Approval  of  a  request  for  two 
additional  judgeships  for  the  Fifth 
Circuit.  These  two  judgeships  raise 
the  total  of  the  Judicial  Conference's 
request  in  September  1982  to 
twenty-six  additional  appellate  and 
fifty-one  additional  district  court 
judgeships. 

•  A  decision  to  revise  the  pay  ceil- 
ing in  a  1982  recommendation  to 
Congress,  now  included  in  S.  443 
(legislation  introduced  in  the  98th 
Congress  by  Senator  Dole),  which 
would  result  in  a  pay  cut  for  certain 
individuals  in  the  federal  judiciary. 
The  previous  recommendation,  as  set 
forth  in  S.  443,  authorized  the  direc- 
tor of  the  AO  to  fix  the  salaries  of  all 
Article  I  judges  and  other  supporting 
judicial  officers,  subject  to  the  super- 
vision of  the  Judicial  Conference, 
using  as  a  ceiling  85  percent  of  federal 
district  court  judges'  salaries.  The 
change  would  substitute  Executive 
Level  II  salaries  for  the  85  percent 
ceiling. 

•  Approval  of  a  schedule  worked 
out  by  the  AO  and  the  National 
Archives  and  Records  Service 
(NARS)  for  the  transfer  of  machine- 
readable  statistical  records  (computer 
tapes)  to  NARS  for  storage,  reten- 
tion, and  disposition.  Ten  years  after 
their  creation,  the  AO's  computer 
files  will  be  transferred  to  NARS  for 
retention  as  permanent  records.  For 
ten  years  following  receipt  of  the  files 
by  NARS,  access  to  the  files  will  con- 
tinue to  be  restricted.  Thus,  compu- 
terized statistical  records  may  not  be 
used,  sold,  loaned,  destroyed, 
donated,    or   otherwise   disposed   of 

See  CONFERENCE,  page  6 


FEDERAL  COURTS 

Judge  Albert  B.  Maris  Receives  Devitt  Award 
For  Distinguished  Service  to  Justice 


with  47  years'  service,  Judge  Maris 
has  the  longest  tenure  of  any  federal 
judge  still  in  active  service.  He 
assumed  senior  status  in  1959. 

The  Devitt  Award  was  established 
by  the  West  Publishing  Company  of 
St.  Paul,  Minnesota,  "to  give  recogni- 
tion to  the  contributions  of  federal 
judges  to  the  advancement  of  the 
cause  of  justice"  and  is  named  after 
Judge  Edward  J.  Devitt  of  the  U.S. 
district  court  at  St.  Paul,  chief  judge 
of  that  court  from  1957  to  1981. 
Judge  Devitt,  a  native  Minnesotan, 
served  on  the  selection  panel  along 
with  Supreme  Court  Justice  Byron  R. 
White  and  Judge  Gerald  B.  Tjoflat  of 
the  Eleventh  Circuit. 

In  addition  to  his  service  on  the 
Third  Circuit  bench,  Judge  Maris  has 
been  chief  judge  of  the  Temporary 
Emergency  Court  of  Appeals  and  has 
been  appointed  by  the  U.S.  Supreme 
Court  as  a  special  master  in  several 
complex  cases. 

A  leader  in  judicial  improvement 
programs,  Judge  Maris  has  contrib- 
uted significantly  to  the  work  of  the 

See  MARIS,  page  8 


Judge  Albert  B.  Maris 


Judge  Albert  B.  Maris,  senior  judge 
of  the  U.S.  Court  of  Appeals  for  the 
Third  Circuit,  was  named  in  March  as 
the  first  recipient  of  the  Devitt  Dis- 
tinguished Service  to  Justice  Award. 
Judge  Maris  was  appointed  to  the 
U.S.  district  court  in  Philadelphia  in 
1936  and  was  elevated  to  the  circuit 
court  two  years  later.  At  age  89  and 


Federal  Jury  Improvements  Act  Signed 


The  Federal  Jury  Improvements 
Act  of  1982,  Public  Law  97-463,  a 
package  bill  incorporating  several 
provisions  dealing  with  jury  adminis- 
tration that  had  long  been  urged  by 
the  Judicial  Conference,  was  passed 
late  in  the  97th  Congress  and  signed 
by  the  president  in  January  1983. 

The  first  section  of  the  act  amends 
28  U.S.C.  §  1875(d)  to  allow  a  court  to 
require  a  defendant  employer  who 
loses  in  an  employment  rights  action 
brought  by  a  juror-employee  to  reim- 
burse the  government  for  fees  and 
expenses  charged  by  the  employee's 
court-appointed  attorney.  Earlier, 
the  statute  had  allowed  for  reim- 
bursement only  of  privately  retained 
counsel. 

The  next  section  of  the  act  amends 


28  U.S.C.  §  1866(b)  to  allow  service  of 
juror  summonses  by  ordinary  mail  as 
well  as  by  registered  or  certified  mail 
(research  in  this  area  has  been  con- 
ducted by  the  Center;  see  The  Third 
Branch,  November  1981).  Courts  still 
retain  the  discretion  to  use  receipt- 
generating  procedures  where 
needed,  such  as  with  jurors  who  have 
not  proved  responsive  to  past 
summonses. 

A  final  provision  amends  28  U.S.C. 
§  1877  and  5  U.S.C.  chapter  81,  sub- 
chapter 1,  to  extend  Federal  Employ- 
ees' Compensation  Act  coverage  to 
federal  jurors  injured  during  the 
course  of  their  jury  service,  rather 
than  merely  to  federal  employees 
rendering  jury  service,  as  in  the  prior 
language  of  the  statute.  ■ 
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Thus,   the  bill  would  make  major 
changes  in  the  authority  of  the  U.S. 
Parole     Commission     in     regard     to 
determining  offenders'  release  dates. 
Under   this   legislation   the  commis- 
sion would  make  its  decisions  on  the 
basis   of  events  that  occurred  after 
sentencing,  rather  than  on  the  sever- 
ity of  the  offense  and  the  offender's 
risk  category.  The  commission  would 
continue  to  have  authority  over  pa- 
rolee    supervision     and     revocation 
decisions. 

The  mechanism  proposed  by  the 
Judicial  Conference  for  developing 
sentencing  guidelines  differs  from 
provisions  in  a  Senate  bill  that  passed 
in  a  previous  session  of  Congress. 
The  Conference  envisions  that  the 
committee  selected  to  promulgate, 
and  later  to  monitor,  the  sentencing 
guidelines  will  be  composed  of  four 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

Chairman 

The  Chief  Justice 

of  the  United  States 

Judge  Daniel  M.  Friedman 

United  States  Court  of  Appeals 

for  the  Federal  Circuit 

Judge  Cornelia  G.  Kennedy 

United  States  Court  of  Appeals 

for  the  Sixth  Circuit 

Chief  Judge  Howard  C.  Bratton 

United  States  District  Court 

District  of  New  Mexico 

Chief  Judge  William  S.  Sessions 

United  States  District  Court 

Western  District  of  Texas 

Chief  Judge  Warren  K.  Urbom 

United  States  District  Court 

District  of  Nebraska 

Judge  Lloyd  D.  George 

United  States  Bankruptcy  Court 

District  of  Nevada 

William  E.  Foley,  Director 

Administrative  Office  of  the 

United  States  Courts 


Federal  judicial  Center 

A.  Leo  Levin,  Director 

(  harles  W.  Nihan,  Deputy  Director 


judges  in  regular,  active  service  and 
of  three  members  who  neither  are 
nor  have  been  federal  or  state  judges 
(at  least  one  of  whom  must  be  a  non- 
lawyer).  Ultimately,  each  committee 
member  would  serve  a  once- 
renewable  four-year  term,  but  to  en- 
sure a  certain  amount  of  continuity 
during  the  early  years  of  the  commit- 
tee, some  charter  members  would 
serve  five-year  terms  and  others 
three-year  terms. 

While  the  Conference  anticipates 
that  development  of  the  initial  guide- 
lines will  be  a  job  of  considerable  pro- 
portions, it  expects  that  a  part-time 
committee  with  staff  assistance  from 
the  AO  and  the  FJC  will  be  adequate 
to  the  task  of  monitoring  the  guide- 
lines once  they  have  been  promul- 
gated. 

The  legislation  requires  that  the 
guidelines  take  account  of  both 
offender  and  offense  characteristics, 
and  that  they  encompass  parole  eligi- 
bility dates  as  well  as  maximum 
terms.  The  guidelines  are  also  to 
make  determinations  regarding  an 
aggregation  of  fines  and  terms  of 
imprisonment  in  cases  in  which 
defendants  are  convicted  of  multiple 
offenses. 

The  criminal  provisions  of  the  Nar- 
cotic Addict  Rehabilitation  Act  would 
be  repealed  by  the  bill,  and  thus 
addicts  would  also  be  given  determi- 
nate sentences.  That  part  of  the 
Youth  Corrections  Act  allowing  for 
indeterminate  sentences  would  also 
be  repealed,  although  the  require- 
ment that  youth  offenders  sentenced 
under  the  act  be  confined  in  separate 
institutions  would  be  retained. 

The  legislation  also  provides  for 
either  the  government  or  the  defen- 
dant to  seek  appellate  review  of  a  sen- 
tence on  the  ground  that  it  is  an 
incorrect  application  of  the  guide- 
lines, in  violation  of  prescribed  proce- 
dures, or  otherwise  illegal. 

Judges  would  be  able  under  the 
new  legislation,  however,  to  depart 
from  the  guidelines  if  they  found,  on 
the  basis  of  particular  circumstances 
regarding  the  offense  or  offender, 
that  the  purposes  of  sentencing 
would  be  best  served  by  such  a 
departure. 


Calendar 


Apr.  25-27  District  Court  Case  Man- 
agement Workshop 
May  1-3  Seventh  Circuit  Judicial  Con- 
ference 
May    1-7    Seminar    for    Newly    Ap- 
pointed District  Judges 
May  2-4  Workshop  for  Fiscal  Clerks 

of  Bankruptcy  Courts 
May  8-11   Eleventh  Circuit  Judicial 

Conference 
May  9-11  District  Court  Case  Man- 
agement Workshop 
May  10  Judicial  Conference  Advisory 
Committee  on  Appellate  Rules 
May  11-14  District  of  Columbia  Cir- 
cuit Judicial  Conference 
May  18-20  Seminar  for  Bankruptcy 

Judges 
May  20  Federal  Circuit  Judicial  Con- 
ference 
May  23-25  Workshop  for  Fiscal  Clerks 

of  Bankruptcy  Courts 
May   25-27   Seminar  for  Full-time 

Magistrates 
June  13-15  Workshop  for  Fiscal  Clerks 
of  Bankruptcy  Courts 


A  defendant  could  appeal  an  above- 
guideline  sentence,  and  the  govern- 
ment, provided  it  had  the  personal 
approval  of  the  attorney  general  or 
the  solicitor  general,  could  appeal  a 
below-guideline  sentence. 

The  bill   further  provides  that  all 
issues     relating     to     the     sentence, 
including  any  challenge  to  the  convic- 
tion,   are    to    be    raised    in    a    single 
appeal.    It   allows    no   appeal   from  a 
sentence  accepted  by  a  party  in  a  plea 
agreement.   In  addition,  the  legisla- 
tion does  not  permit  a  party  to  raise 
an  issue  about  the  sentence  for  the 
first  time  at  the  appellate  level.  The 
alleged  defects  must  have  been  spe- 
cifically noted  in  a  motion  for  recon- 
sideration   at    the    trial   court    level. 
With  this  departure  from  earlier  con- 
gressional proposals  that  would  allow 
piecemeal    appeals,    the   Conference 
hopes   to  ensure   that   the  sentence 
appealed  from  is  the  final  sentence  of 
the  district  court. 
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FEDERAL  COURTS 


Federal  Circuit  to  Hold 
First  Conference 

The  first  annual  conference  of  the 
Court  of  Appeals  for  the  Federal  Cir- 
cuit will  be  held  in  Washington,  D.C., 
on  May  20  at  the  Washington  Hilton 
Hotel. 

Expected  to  attend  the  conference, 
in  addition  to  lawyers  who  practice  in 
this  field  of  the  law,  are  all  judges  of 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit,  the  U.S.  Claims 
Court,  and  the  Court  of  International 
Trade,  other  government  officials 
whose  work,  is  related  to  the  work  of 
these  courts,  and  members  of  the 
Merit  Systems  Protection  Board. 

The  program  will  include  addresses 
and  panel  discussions  on  a  variety  of 
subjects  of  interest  to  those  who 
practice  before  the  new  court  and  on 
the  kinds  of  appeals  handled  there. 

Chief  Justice  Warren  E.  Burger  is 
scheduled  to  address  the  gathering  at 
the  luncheon  meeting.  ■ 

Report  on  Certifying  State 
Law  Questions  Published 

Certifying  Questions  of  State  Law:  Expe- 
rience of  federal  judges,  by  Carroll  Seron, 
has  been  published  by  theCenterand 
is  now  available  for  distribution.  This 
paper  discusses  the  effectiveness  of 
the  procedure  for  certifying  ques- 
tions of  state  law  to  high  state  courts. 

Forty-nine  district  and  appellate 
judges  responded  to  a  survey  about 
their  experience  in  cases  in  which 
questions  had  been  certified  to  a  state 
supreme  court.  These  judges  were 
generally  favorable  toward  the 
procedure,  noting  that  the  state's 
answer  often  resolved  the  dispute  in 
the  case.  Among  its  advantages, 
which  seem  to  outweigh  the  disad- 
vantage of  possible  delay,  are  that  an 
accurate  answer  from  the  appro- 
priate tribunal  avoids  further  litiga- 
tion and  that  relations  between  state 
and  federal  courts  are  improved. 

The  judges  surveyed  cited  the  fol- 
lowing as  the  most  important  factors 
in  deciding  whether  to  certify  a  ques- 
tion of  state  law:  (1)  the  strength  of  a 
state's    interest    in    the   area   of   law 


under  dispute,  (2)  the  closeness  of  fit 
between  the  question  raised  in  the 
case  and  questions  of  state  law,  (3) 
the  degree  to  which  the  question 
requires  the  construction  of  a  new  or 
previously  unconstrued  statute,  (4) 
the  need  to  avoid  inconsistency  with 
later  court  decisions,  and  (5)  the 
judge's  past  experience  with  the  use- 
fulness of  a  state  court's  answer. 

To  receive  a  copy  of  this  report,? 
write  to  the  Center's  Information^ 
Service  Office,  1520  H  Street,  N.W.,  ? 
Washington,  D.C.  20005.  Please^- 
enclose  a  self-addressed,  gummed'- 
mailing  label,  franked  if  possible. 


Human  Rights  Seminars  for 
Federal  Judges  Continue 

The  Aspen  Institute  for  Humanis- 
tic Studies,  in  cooperation  with  the 
Lawyers  Committee  for  Interna- 
tional Human  Rights  in  New  York 
City,  is  continuing  its  series  of 
human  rights  seminars  for  small 
groups  of  federal  circuit  and  district 
judges.  The  purpose  of  the  seminars, 
according  to  Alice  H.  Henkin,  the 
institute's  coordinator  of  justice 
activities,  and  Robert  B.  McKay, 
senior  fellow  of  the  institute,  is  "to 
familiarize  the  judiciary  with  the 
international  instruments  and  insti- 
tutions for  the  protection  of  interna- 
tional human  rights  at  a  time  of 
increasing  interest  in  the  domestic 
legal  application  of  international 
human  rights  standards." 

Two  seminars  have  already  taken 
place:  one  for  judges  of  the  First, 
Second,  Third,  Fourth,  and  District 
of  Columbia  Circuits  and  another  for 
judges  of  the  Sixth,  Seventh,  and 
Eighth  Circuits.  The  next  seminar, 
for  judges  of  the  Ninth  and  Tenth 
Circuits,  is  scheduled  for  this 
summer. 

The  final  program,  for  judges  of 
the  Fifth  and  Eleventh  Circuits,  will 
take  place  early  in  1984.  Although  the 
seminars  are  by  invitation  only, 
interested  judges  may  write  to  Mrs. 
Henkin  at  the  Aspen  Institute,  717 
Fifth  Avenue,  New  York,  NY  10022. 
Invitees  attend  the  seminars  as 
guests  of  the  institute.  ■ 


ERSONNEL 

Nomination 

William  H.  Barbour,  Jr.,  U.S.  District 
Judge,  S.D.  Miss.,  Mar.  15 

Confirmations 

Gregory  W.  Carman,  U.S.  Court  of 
International  Trade  Judge, 
Mar.  2 

Shirley  W.  Kram,  U.S.  District  Judge, 
S.D.N. Y.,  Mar.  2 

Appointments 

Gregory  W.  Carman,  U.S.  Court  of 
International  Trade  Judge, 
Mar.  10 

A.  Joe  Fish,  U.S.  District  Judge,  N.D. 
Tex.,  Mar.  11 

Elevation 

Levin  H.  Campbell,  Chief  Judge,  1st 
Cir.,  Mar.  31 

Senior  Status 

John  L.  Smith,  Jr.,  U.S.  District  Judge, 

D.D.C.,  Jan.  31 
Dennis  R.  Knapp,  U.S.  District  Judge, 

S.D.  W.  Va.,  Feb.  25 
Robert  J.  Kelleher,  U.S.  District  Judge, 

CD.  Cal.,  Mar.  5 
Frank  M.  Coffin,  U.S.  Circuit  Judge, 

1st  Cir.,  Mar.  31 

Death 

William  T.  Sweigert,  U.S.  District 
Judge,  N.D.  Cal.,  Feb.  16 


Position  Available 

Chief  Deputy  Clerk,  U.S.  Court 
of  Appeals  for  the  First  Circuit 
(Boston,  Mass.).  Salary  up  to 
$34,930  (JSP-13).  Candidates  must 
be  members  of  a  bar  and  have  a 
minimum  of  six  years  of  progres- 
sively responsible  experience  in 
public  service  or  business.  Position 
currently  vacant.  Closing  date  for 
applications  is  May  20,  1983.  Con- 
tact: Clerk,  U.S.  Court  of  Appeals, 
1606  |ohn  W.  McCormack  Post 
Office  and  Courthouse,  Boston, 
MA  02109. 
EQUAL  OPPORTUNITY  EMPLOYER 
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without  the  AO's  consent  for  twenty 
years  from  their  creation. 

•  Authorization  of  the  drafting 
and  transmittal  to  Congress  of  legis- 
lation to  authorize  the  continued 
designation  of  the  libraries  of  the 
Supreme  Court  and  of  several  circuit 
courts  as  depository  libraries. 

•  Approval  of  a  court  reporters' 
manual  to  aid  court  reporters  in  ful- 
filling their  duties  and  to  assist  courts 
in  supervising  and  utilizing  their 
court  reporters  effectively.  The  man- 
ual, which  is  the  first  comprehensive 
codification  of  existing  law,  Confer- 
ence policies,  and  procedures  and 
which  includes  a  newly  adopted 
standard  on  transcript  format,  will  be 
printed  and  distributed  in  the  near 
future. 

•  Reaffirmation,  in  a  related 
action,  of  the  Conference's  1980  pol- 
icy to  leave  to  each  court  the  decision 
to  allow  its  court  reporters  to  engage 
in  outside  reporting. 

•  Rejection  of  the  Model  Grand 
Jury  Act  that  was  approved  by  the 
ABA's  House  of  Delegates  at  its  semi- 
annual meetings  in  February.  Con- 
ference members  felt  that  procedures 
written  into  the  proposed  model  act 
would  convert  the  grand  jury  process 
from  an  investigative  into  an  adver- 
sarial system.  In  addition,  the  Con- 
ference was  concerned  that  disputes 
arising  from  inflexible  requirements 
in  some  procedures  and  vaguely 
worded  requirements  in  others 
would  result  in  burdensome  "mini- 
trials"  that  would  prolong  and  side- 
track grand  juries  and  tend  to  work 
against  the  aims  of  the  Speedy  Trial 
Act. 

•  Approval  of  a  committee  report 
recommending  certain  changes  in  a 
draft  bail  reform  bill  reviewed  at  the 
request  of  the  House  Judiciary  Sub- 
committee on  Courts,  Civil  Liberties, 
and  Administration  of  Justice.  The 
legislation,  which  is  expected  to  be 
introduced  in  the  98th  Congress, 
amends  18  U.S.C.  §  3146  to  authorize 
consideration  of  the  safety  of  other 
persons  and  the  community  in  the 
setting    of    conditions    for    pretrial 


release  in  federal  criminal  cases,  to 
provide  for  detention  of  the  accused 
in  certain  cases,  and  to  authorize  re- 
vocation of  an  order  for  pretrial 
release  upon  the  defendant's  com- 
mission of  a  criminal  offense  other 
than  the  offense  charged. 

The  Committee  on  the  Adminis- 
tration   of    Criminal     Law    recom- 
mended the  following  modifications 
of  the  draft  bill:  that  a  judicial  officer 
be  permitted  to  state  orally  on  the 
record,  as  well  as  in  writing,  the  rea- 
sons for  imposing  any  special  condi- 
tion of  release  of  an  accused,  and, 
similarly,  that  an  oral  statement  be 
allowed  when  the  court  explains  why 
the  safety  of  the  community  cannot 
reasonably    be    ensured    except    by 
pretrial   detention;    that    no  specific 
time  limits  be  imposed  for  holding  a 
hearing    to    determine    whether    an 
individual  has  violated  a  release  con- 
dition or  on  when  a  pretrial  detention 
order  must  be  entered,  but  that  such 
a  hearing  be  held  or  order  entered 
"promptly";  and  that  no  requirement 
be  made  that  before  ordering  pretrial 
detention,  a  judicial  officer  must  find 
"substantial    probability    that    the 
accused     committed     the     original 
offense     for     which     release     was 
granted." 

The  committee  also  agreed  that  the 
legislation  should  not  include:  a  time 
limit  on  when  a  pretrial  detainee 
must  be  brought  to  trial;  a  provision 
requiring  discovery  before  a  pretrial 
detention  hearing  to  be  "as  full  and 
free  as  possible";  standards  for  the 
place  and  conditions  of  confinement 
of  a  pretrial  detainee;  a  provision  to 
make  disclosure  of  pretrial  detention 
to  the  jury  grounds  for  a  mistrial;  or  a 
provision  to  require  that  a  convicted 
individual  be  given  credit  for  time 
served  in  pretrial  detention. 

•  Receipt  of  a  report  stating  that 
instead  of  requiring  the  unanimous 
approval  of  Committee  on  Ethics 
members  before  reference  to  the 
attorney  general  of  a  judicial  officer's 
or  employee's  failure  to  file  a  financial 
disclosure  form,  the  committee's 
procedures  have  been  amended  to 
require  the  affirmative  vote  of  no 
fewer  than  ten  members  at  a  regu- 


larly scheduled  or  special  meeting  of 
the  committee.  To  date,  no  case 
involving  a  member  of  the  judiciary 
has  been  referred  to  the  attorney 
general. 

•  Adoption  of  amendments  to  the 
Guidelines  for  the  Administration  of  the 
Criminal  justice  Act,  chapter  2,  section 
2,  new  paragraph  2.18,  and  chapter  4, 
new  paragraph  4.04,  to  require  that 
cases  assigned  to  a  federal  public  or 
community  defender  organization  be 
made  in  the  name  of  the  organiza- 
tion, rather  than  in  the  name  of  an 
individual  staff  attorney  within  the 
See  CONFERENCE,  page  8 

Financial  Disclosure 
Deadline  Nears 

All  judicial  officers  and  judicial 
employees  in  grade  16  or  above  are 
required  to  file  a  financial  disclosure 
statement  for  calendar  year  1982  by 
May  15  if  they  worked  at  least  sixty 
days  during  1982.  Annual  filings  are 
required  by  the  Ethics  in  Govern- 
ment Act,  28  U.S.C. A.  app.  I,  §  301  et 
seq. 

Judges  in  senior  status  who  have 
been  certified  by  a  circuit  judicial 
council  as  performing  "substantial 
judicial  service"  must  file  reports. 
Court  reporters  whose  regular  salary 
plus  gross  receipts  from  the  sale  of 
official  transcripts  amounted  to  at 
least  $54,755  during  1982  are  also 
required  to  file  statements. 

Part-time  bankruptcy  judges  and 
part-time  magistrates  who  did  not 
work  sixty  days  last  year  do  not  need 
to  file  statements.  But  court  report- 
ers and  judicial  officers  (such  as  part- 
time  bankruptcy  judges  and 
part-time  magistrates)  who  are  not 
required  to  file  statements  should 
advise  the  Judicial  Ethics  Committee 
of  this  fact. 

Reporting  individuals  (excepting 
AO  and  FJC  employees)  should  sub- 
mit the  signed  original  plus  one  copy 
of "  AO  Form  10"  to  the  Judicial  Ethics 
Committee  and  one  copy  to  the  clerk 
of  the  court  in  which  they  serve.  AO 
and  FJC  employees  required  to  file 
statements  should  submit  two  copies 
only  to  the  Judicial  Ethics  Committee. 


S6SS.-. 


Teleconference  Tapes 
Available  from  FJC 

The  Federal  Judicial  Center  has 
available  recordings,  on  either  video 
or  audio  cassettes,  of  its  March  15 
teleconference  on  the  Victim  and 
Witness  Protection  Act  of  1982, 
broadcast  from  Washington,  D.C.,  to 
twenty-six  receiving  sites  around  the 
country.  The  3-hour  and  15-minute 
program  features  an  overview  and 
analysis  of  the  act,  a  discussion  of 
three  districts'  experiences  in  prepar- 
ing victim  impact  statements,  and  an 
examination  of  a  hypothetical  case 
study  showing  issues  and  problems  in 
applying  the  provisions  of  the  act. 

Forms  with  which  to  order  the  pro- 
gram have  been  sent  to  federal  judi- 
cal system  personnel  likely  to  have 
the  greatest  interest  in  it.  Those  who 
Jid  not  receive  the  forms  may  request 
oan  of  the  tapes  by  writing  to  the 
Center's   Media   Services  Unit,  Fed- 
eral Judicial  Center,  1520  H  Streeet, 
M.W.,     Washington,     D.C.     20005. 
'lease    indicate    whether   you    want 
mdio  or  video  cassettes,  and  in  the 
atter  case,  specify  either  VHS  or  U- 
natic  format.  The  demand  for  these 
>rograms,  and  the  logistics  of  dupli- 
ating  copies,  may  make  it  impossible 
o  fill  your  loan  request  immediately. 
f  there  is  to  be  any  significant  delay, 
^edia  Services  will  advise  you. 
Please    enclose    a    self-addressed, 
ummed  mailing  label,  franked  if  pos- 
ible,  to  expedite  shipment.  ■ 


Conference  Statement  on 
bankruptcy  Court  System 

At  the  adjournment  of  the  Judicial 
.onference's  semiannual  session  on 
-larch  17,  the  Public  Information 
)ffice  of  the  Supreme  Court  released 
he  following  statement,  which  had 
een  approved  by  the  Conference: 

"There  is  no  present  crisis  in  the 
peration  of  the  bankruptcy  court 
ystem.  Members  of  the  Judicial  Con- 
?rence  of  the  United  States  unani- 
lously  agree  that  the  Model  Rule  for 
he  Continued  Operation  of  the 
ankruptcy  Court  System  is  working 
'ell.    The    district    and    bankruptcy 


judges  are  administering  the  business 
of  the  bankruptcy  courts  effectively. 

"Since  March  of  1977  the  Judicial 
Conference  has  strongly  opposed  the 
creation  of  a  separate  court  for  bank- 
ruptcy proceedings  whether  consti- 
tuted under  Article  I  or  Article  III  of 
the  Constitution.  The  Conference 
recommends  that  the  Congress  not 
enact  H.R.  3,  or  any  bill,  that  creates 
separate  Article  III  bankruptcy 
courts. 

"The  Supreme  Court  in  Northern 
Pipeline  invalidated  part  of  the  juris- 
diction conferred  upon  existing 
departmental  bankruptcy  courts  in 
the  1978  Bankruptcy  Reform  Act. 
Congress  must  decide  whether  to 
clarify  bankruptcy  jurisdiction  or  re- 
structure bankruptcy  courts. 

"If  Congress  decides  to  clarify 
jurisdiction,  the  Judicial  Conference 
recommends  legislation  that  will 
statutorily  authorize  those  proce- 
dures now  employed  under  the 
Model  Rule  for  trie  Continued  Oper- 
ation of  the  Bankruptcy  Court 
System. 

"If  Congress  decides  to  restructure 
the  bankruptcy  courts,  the  Judicial 
Conference  supports  the  concepts 
embodied  in  S.  443  and  opposes  those 
embodied  in  H.R.  3."  ■ 
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Brookings  Seminar  Provides 
Forum  for  Exchange  of  Ideas 

The  Brookings  Institution 
sponsored  its  sixth  Seminar  on  the 
Administration  of  Justice,  March  11 
to  13,  in  Colonial  Williamsburg. 
Brookings  began  the  seminars  in 
1978  at  the  suggestion  of  Chief  Jus- 
tice Burger.  They  give  the  leadership 
of  the  federal  judiciary  and  the 
Department  of  Justice  the 
opportunity  to  review  policy  issues 
on  federal  judicial  administration 
with  members  of  the  House  and 
Senate  judiciary  committees. 

This  year's  agenda  included  cur- 
rent issues  of  criminal  justice,  the 
economics  of  corrections  policies,  the 
impact  of  automation  on  the  adminis- 
tration of  justice,  bankruptcy,  the 
workload  of  the  Supreme  Court,  and 
alternatives  to  courts  and  disincen- 
tives to  the  abuse  of  litigation. 

Warren  I.  Cikens,  senior  staff 
member  in  the  Brookings  Advanced 
Study  Program,  and  Mark  W.  Can- 
non, administrative  assistant  to  the 
Chief  Justice,  coordinate  the  plan- 
ning of  the  seminars  with  represen- 
tatives of  the  judiciary,  the  Justice 
Department,  and  the  judiciary 
committees.  ■ 


Equal  Employment  Opportunity  Director  Named 


R.  Townsend  Robinson  has  been 
named  the  director  of  Equal  Employ- 
ment Opportunity  and  Special  Proj- 
ects. In  her  new  position,  she  directs 
the  equal  employment  opportunity 
and  affirmative  action  programs  for 
the  Administrative  Office  and  the 
Federal  Judicial  Center,  manages  the 
discrimination  complaint  process, 
and  serves  as  coordinator,  adviser, 
and  program  consultant  for  the 
implementation  of  equal  employ- 
ment opportunity  and  affirmative  ac- 
tion plans  in  the  federal  courts.  In 
addition,  in  the  area  of  special  proj- 
ects, she  provides  legal  and  technical 
assistance  to  the  director  and  senior 
staff  of  the  AO  in  various  areas  of 
judicial  administration. 

Mrs.     Robinson,     a     native     of 
Washington,    D.C,   graduated   from 


Harvard  Law  School  in  1974.  She  was 
an  associate  with  the  Washington  law 
firm  of  Wilmer,  Cutler  &  Pickering 
for  four  years,  where  she  gained 
expertise  in  the  fields  of  corporate 
law,  state  and  federal  taxation, 
employment  discrimination  law,  and 
litigation.  She  joined  the  Administra- 
tive Office  as  an  assistant  general 
counsel  in  1979  and  served  as  princi- 
pal legal  adviser  in  the  areas  of  per- 
sonnel  law  and  government 
contracting.  While  performing  her 
duties  as  assistant  general  counsel, 
Mrs.  Robinson  served  collaterally  as 
the  equal  employment  opportunity 
officer  for  the  Administrative  Office 
and  the  Federal  Judicial  Center  from 
1981  until  assuming  her  new  duties 
as  director  of  Equal  Employment 
Opportunity  and  Special  Projects.    ■ 
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CONFERENCE,  from  page  6 

organization.  The  new  paragraphs 
are  aimed  at  ensuring  consistency 
with  the  legislative  intent  of  the 
Criminal  Justice  Act  that  federal 
defenders  be  insulated  from  control 
and  supervision  by  the  court  in  which 
they  practice. 

•  Receipt  of  a  report  that  the  Com- 
mittee   on    Codes    of    Conduct    had 
revised  Advisory  Opinion  53  of  the 
Code  of  judicial  Conduct  for  United  States 
Judges,    "Political    Involvement    of    a 
Judge's  Spouse."  The  revised  opinion 
includes  language  pointing  out  that 
while  the  canons  of  judicial  conduct 
proscribe  a  judge  from  inappropriate 
political  activity  and  even  the  mere 
appearance  of  impropriety  in  all  his  or 
her   activities,  "the  committee  does 
not  advise  spouses." 

The  revised  opinion,  designed  to 
clarify  the  concerns  arising  from 
judges'  associations  with  their 
spouses'  political  involvements, 
deletes  the  former  advice  against  per- 
mitting the  marital  home  to  be  used 
for  political  meetings  or  for  fund  rais- 


ing and  substitutes  a  paragraph 
advising  that  a  judge  not  join  in  the 
use  of  the  marital  home  for  these 
purposes.  Similarly,  where  the  prior 
advisory  opinion  advised  against  per- 
mitting reference  to  the  relationship 
between  judge  and  spouse  in  a  com- 
munication pertaining  to  the  spouse's 
political  activity,  the  opinion  now 
advises  that  a  judge  should  not  "join 
in  or  approve"  a  reference  to  the  rela- 
tionship in  such  a  communication. 

•  Authorization  of  ten  new  full- 
time  magistrate  positions  and  two 
part-time  magistrate  positions,  but 
discontinuance  of  several  other  posi- 
tions. Altogether,  the  number  of  full- 
time  magistrates  would  increase 
from  228  to  238,  while  the  number  of 
part-time  magistrates  would 
decrease  from  238  to  227;  combina- 
tion clerk-magistrate  positions  would 
decrease  from  16  to  13. 

•  Agreement  to  set  a  new  ceiling 
on  part-time  magistrates'  salaries  of 
$31,800  and  to  apply  the  1982 
government-wide  cost-of-living 
adjustments  to  the  salaries  of  part- 
time  magistrates.  ■ 


MARIS,  from  page  3 


Judicial  Conference  committees,  and 
his  scholarly  work  on  the  rules  com- 
mittee gave  leadership  to  the  ongoing 
revision    and    modernization   of   the 
civil,  criminal,  bankruptcy,  and  appel- 
late rules  of  procedure.  He  has  testi- 
fied extensively  before  congressional 
committees  on  the  needs  of  the  fed- 
eral  courts.    His   influence   has   also 
been    felt    beyond    the    continental 
boundaries     of    the     United     States 
through  his  work  in  drafting  new  law 
for    the    Virgin    Islands,   Guam,   the 
Trust  Territory  of  the  Pacific  Islands, 
and    American    Samoa.    His    efforts 
were    influential    in    bringing   about 
recodification   of   the   U.S.   Criminal 
and  Judicial  Codes  in  1947  and  1948. 
The  citation  conferring  this  award 
on  Judge  Maris  concludes,  "His  never 
failing    kindness,    courtesy,    gentle- 
ness, and  tact   have  combined  with 
wisdom,  culture,  energy,  and  dedica- 
tion to  shape  a  remarkable  career  of 
extraordinary     achievement     in 
advancing  the  cause  of  justice."       ■ 
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Chief  Judge  Godbold:  Eleventh  Circuit  Organized 
Without  Delays  in  Court  Functioning 


Not  since  1 929,  when  the  old  Eighth  Cir- 
cuit was  reorganized  into  the  new  Eighth  and 
the  new  Tenth  Circuits,  had  there  been  a  split 
of  a  U.S.  court  of  appeals — until  October  1, 
1981.  Then,  the  geographically  huge  and 
caseload-overwhelmed  Fifth  Circuit  was  recast 
into  the  new  Fifth  Circuit  and  the  new  Elev- 
enth Circuit.  The  Fifth  remained  headquar- 
tered in  New  Orleans,  while  the  Eleventh 
acquired  headquarters  in  Atlanta. 

Presiding  over  the  intricate  details  of  plan- 
ning and  then  over  the  realities  of  the  mam- 
moth moves  of  paper,  personnel,  and  property 
across  the  several  states  was  Chief  Judge  John 
C.  Godbold.  He  had  been  chief  judge  of  the  old 
Fifth  for  the  eight  months  preceding  the  move, 
and  became  chief  judge  of  the  Eleventh  upon  its 
creation.  Chief  Judge  Godbold,  a  graduate  of 
Auburn  and  Harvard  Law  and  a  circuit 
judge  since  1966,  talked  to  The  Third 
Branch  about  the  historic  court  reorganiza- 
tion, which  has  been  recorded  in  greater  detail 
than  any  prior  such  occasion  in  our  history. 

Next  October  will  mark  the  second 
anniversary  of  the  new  Eleventh  Cir- 
cuit. As  the  chief  judge  designate  of 
the  new  circuit,  what  planning  were 
you  able  to  accomplish  in  advance? 

To  understand  both  planning  and 
implementation  of  the  new  circuit,  a 
little  background  is  required.  The 
former  Fifth  Circuit  had  thirty-five 
or  thirty-six  active  and  senior  judges, 
depending  on  when  one  counts.  Con- 
gress first  authorized  it  to  divide  into 
separate  administrative  units,  and  the 
court  elected  to  do  so  in  two  units, 
with  both  judges  and  cases  divided 
geographically.  Each  unit  had  its  own 
en  banc  court. 

Contemporaneously  with  the 
court's  making  that  decision,  the 
active  judges  unanimously  petitioned 
Congress  to  divide  the  court  into  two 
circuits — two  separate,  free-standing 
courts.  All  senior  judges  except  one 
agreed  with  the  petition.  So,  of  thirty- 
five  to  thirty-six  judges,  all  but  one 
desired  to  divide. 


Chief  Judge  John  C.  Godbold 

Thus,  we  had  to  plan  separation 
into  units,  but  with  contingency  plans 
recognizing  that  almost  as  soon  as 
the  court  was  formed  into  units, 
Congress  might  create  two  separate 
courts. 

We  appointed  a  transition  commit- 
tee of  judges  and  senior  administra- 
tive personnel  to  anticipate  needs  and 
plan  for  a  division.  Then,  as  time 
went  along,  the  details  of  division 
began  to  move  more  and  more  into 
the  hands  of  the  judges. 

At  the  headquarters  in  New  Or- 
leans, which  was  the  headquarters  of 
the  Fifth  and  would  be  the  headquar- 
ters of  one  of  the  administrative  units, 
there  was  not  much  to  do.  The  physi- 
cal facilities  and  the  personnel  and 
the  case  files,  by  and  large,  would  stay 
in  place. 

The  two  levels,  or  two  alternatives, 
I've  just  discussed — two  units  for 
sure,  and  maybe  two  courts — had  par- 
ticular impact  with  respect  to  hiring 

See  GODBOLD,  page  2 


Chief  Justice  &£eks 
Creation  of  N^Jaal 
En  Banc  Panel  A  ™ '  fr  . 

In  his  welcoming  remarks,  to  W$ 
American  Law  IiYfljfcujte,  wro^i  re- 
turned to  WashingtonTOftUiear  after 
two  consecutive  meetings^n  Phila- 
delphia, Chief  Justice  Warren  E. 
Burger  addressed  the  Supreme  Court 
caseload  problem  and  possible  changes. 

The  Chief  Justice  emphasized  that 
there  was  nothing  novel  about  his 
recent  proposal  for  a  special  panel  to 
deal  with  intercircuit  conflicts:  "The 
new  special  panel  will  be  no  more  or 
less  than  a  national  en  banc  panel  to  do 
for  the  whole  system  what  a  circuit  en 
banc  does  within  a  circuit." 

He  went  on  to  say  that  he  had 
received  many  comments  since  the 
proposal  was  made  to  the  American 
Bar  Association  at  its  midyear  meet- 
ing in  February.  (The  member  of  the 
Supreme  Court  most  recently  to 
endorse  this  proposal  is  Justice  Lewis 
F.  Powell,  Jr.,  in  a  speech  delivered  to 
the  Eleventh  Circuit  Judicial  Confer- 
ence.) The  Chief  Justice  indicated 
that  he  was  prepared  to  modify  the 

See  CHIEF  JUSTICE,  page  6 


Legislative  Developments 

The  Judiciary  Committees  of  both 
the  Senate  and  the  House  of  Repre- 
sentatives are  presently  consider- 
ing legislation  that  proposes  to  cre- 
ate, on  an  experimental  basis,  an 
intercircuit  tribunal  empowered  to 
decide  cases  referred  to  it  by  the 
U.S.  Supreme  Court.  S.  645  and 
H.R.  1970,  as  they  stand  now,  are 
similar  to  Chief  Justice  Warren  E. 
Burger's  proposal  to  create  a  "tem- 
porary, special  panel,"  as  suggested 
in  his  Annual  Report  on  the  State  of 
the  Judiciary,  delivered  at  the  mid- 
year meeting  of  the  American  Bar 
Association  in  New  Orleans  on 
February  6,  1983.  See  69  American 
Bar  Association  journal  442  (1983). 
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senior  personnel,  the  numbers  of  au- 
thorized staff,  court  rules,  and  many 
other  matters. 

Since  there  was  no  court  headquar- 
ters in  Atlanta,  we  had  to  prepare  a 
unit   headquarters  building  there. 
With  good  support  from  the  General 
Services  Administration,  this  was 
done  in  ninety  days.   Setting  it  up 
involved  creating  space  for  a  com- 
plete clerk's  office   and  a  complete 
library.  In  fact,  we  had  to  strip  the 
library  area  down  to  the  bare  walls 
and  then  rebuild  it— all  in  ninety  days. 
You  were  moving  into  a  building 
that  housed  the  district  court  in  At- 
lanta. Were  they  still  moving  out,  or 
had  they  gone  by  that  time? 

The  district  court  had  moved  to  its 
new  quarters,  and  the  building  was 
basically  empty,  except  for  the  bank- 
ruptcy court  on  the  upper  two  floors. 
The  building  was  in  dreadful  condi- 
tion. Nothing  had  been  done  to  it  for 
many  years  because  of  the  realization 
that  the  district  court  would  be 
leaving. 

We  had  to  buy  furniture  and  equip- 
ment, such  as  rugs,  drapes,  and  desks, 
to  equip  these  two  main  facilities — 
the  clerk's  office  and  the  library— and 
also  provide  some  minimal  accommo- 
dations for  the  judges. 

On  October  1,  1980,  Unit  B  (which 
was  to  be  based  in  Atlanta)  began 
accepting  filings  of  new  appeals.  Unit 
A,  based  in  New  Orleans,  continued, 
of  course,   to   receive   new  appeals. 
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Appeals  were  allocated  by  geographi- 
cal areas,  the  same  geographical  areas 
that  were  projected  for  the  two  pos- 
sible new  courts.  Simultaneously,  the 
judges  began  sitting  by  units.  Almost 
at  the  same  time  that  this  procedure 
began  to  operate,  Congress  enacted 
legislation  creating  the  two  separate 
circuit  courts,  effective  one  year 
thereafter— October  1,  1981. 

Let  me  tell  you  a  little  about  hiring 
and  training  personnel.  We  elected  to 
give  personnel  who  had  been  con- 
nected with  the  old  Fifth  in  New 
Orleans  the  option  of  where  they 
wished  to  work— Atlanta  or  New  Or- 
leans. Most  of  the  senior  personnel 
elected  to  remain  in  New  Orleans. 
The  circuit  executive  elected  to  come 
to  the  Atlanta  court,  as  did  a  few  jun- 
ior personnel.  Personnel,  transferring 
and  borrowed,  came  from  New  Or- 
leans to  Atlanta  in  shifts  to  begin 
operation  of  the  new  headquarters 
there. 

Starting  when? 

Some  were  there  as  early  as  the 
summer  of  1980.  They  began  to  come 
on  a  regularly  scheduled  basis  around 
October  1,  1980,  when  the  Atlanta 
unit  headquarters  opened.  In  Atlanta 
persons  were  hired  in  increments, 
and  they  were  sent  to  New  Orleans 
for  training— most  of  them  for  one  or 
two  months.  Meanwhile,  personnel, 
both  senior  and  junior,  came  up  from 
New  Orleans  to  Atlanta  on  tempo- 
rary assignments  to  operate  that 
headquarters.  As  persons  were  hired 
in  Atlanta,  sent  to  New  Orleans  and 
trained,  then  sent  back  to  Atlanta, 
the  people  who  were  temporarily  in 
Atlanta  were  permitted  to  go  back  to 
New  Orleans. 

These  initial  personnel  movements 
were  generally  under  the  supervision 
of  Gilbert  Ganucheau,  the  clerk  of 
the  Fifth  Circuit,  who  did  a  magnifi- 
cent job  of  both  planning  and  imple- 
menting much  of  the  transition. 

Do  you  think  the  way  the  training 
and  shifting  of  personnel  were  han- 
dled could  be  replicated  if  other  courts 
split? 

The  two-step  transition  would  per- 
haps be  a  useful  way  to  divide  one 


court  into  two,  provided  it  were  ex- 
tended over  a  sufficient  period  of 
time.  The  main  difficulty  was  that  for 
a  while  we  were  proceeding  alterna- 
tively, and,  then,  when  establishment 
of  two  courts  was  mandated  and 
there  were  no  longer  the  two  alterna- 
tives, the  time  frame  was  very  short. 
I'd  like  to  tell  you  now  about  trans- 
fer of  cases  from  one  situs  to  another. 
There  were  between  2,000  and  2,500 
cases  pending  in  New  Orleans  that 
were  to  be  transferred  to  Unit  B— 
ultimately  the  Eleventh  Circuit— in 
Atlanta.  These  were  live  cases,  with 
papers  coming  in  every  day  and  going 
out  every  day. 

When  the  headquarters  was  open 
in  Atlanta  and  personnel  were  on 
hand,  we  moved  the  cases  physically 
in  three  increments,  transferring  all 
of  the  cases  from  one  state  in  one 
movement.  Each  movement  was  done 
on  a  weekend.  The  case  files  stayed 
open  in  New  Orleans  until  five  o'clock 
on  a  Friday  afternoon.  Over  the  week- 
end the  cases  to  be  moved  were 
loaded  in  a  van,  sealed,  sent  to  Atlan- 
ta, unsealed,  and  put  on  the  shelves, 
and  were  open  for  handling  at  eight 
o'clock  Monday  morning. 

We  had,  necessarily  during  this 
transition,  a  "joint  filing  rule."  This 
meant  that  any  case  or  any  document 
filed  in  Atlanta  that  should  have  been 
filed  in  New  Orleans  was  accepted  for 
filing  in  Atlanta.  Conversely,  any- 
thing filed  in  New  Orleans  that  should 
have  been  filed  in  Atlanta  was  ac- 
cepted for  filing  in  New  Orleans, 
stamped  with  the  time  and  date  it  was 
received.  Nobody  was  hurt  by  reason 
of  time  limitation,  that  is,  by  reason 
of  this  transfer. 

Over  a  period  of  about  four  months 
all  the  Atlanta  cases  that  were  pend- 
ing in  New  Orleans  were  shifted  to 
Atlanta,  with  people  available  there 
to  take  care  of  them  from  the  moment 
the  documents  arrived. 

Next,  let  me  turn  to  how  the  bar 
knew  about  what  was  occurring  and 
what  they  were  called  on  to  do. 
We  outlined  the  staged  procedures 
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Provisions  of  Social  Security  Amendments 
As  Applied  to  the  Federal  Judiciary 


The  accompanying  article  pro- 
vides members  of  the  federal  judi- 
ciary with  important  information 
concerning  the  recently  enacted 
Social  Security  Amendments  of 
1983.  Under  section  101(c)  of  this 
new  law,  as  it  now  stands,  the  sal- 
aries of  senior  judges  performing 
judicial  duties  by  designation  and 
assignment  under  28  U.S.C.  §  294 
will  become  "wages"  for  FICA  tax 
purposes  as  of  January  1,  1984. 
Although  not  yet  introduced  at  the 
time  The  Third  Branch  went  to  press, 
legislation  has  been  drafted  that 
would  postpone  for  a  two-year  pe- 
riod the  effective  date  of  section 
101(c),  to  permit  sufficient  time  to 
evaluate  the  impact  of  the  new  law 
on  members  of  the  judiciary.  Fur- 
ther developments  with  respect  to 
this  matter  will  be  reported  in  fu- 
ture issues. 


With  the  passage  of  the  Social  Se- 
curity Amendments  of  1983  (Pub.  L. 
No.  98-21),  justices,  judges,  bank- 
ruptcy judges,  and  magistrates,  along 
with  the  president,  vice-president, 
and  most  presidentially  appointed  of- 
ficers in  the  executive  branch,  will 
become  members  of  the  social  secur- 
ity system  on  January  1,  1984.  All 
federal  employees  appointed  or  hired 
on  or  after  that  date  will  also  be 
covered  by  the  system. 

Many  members  of  the  judiciary 
who  have  never,  or  at  least  not  re- 
cently, worked  under  social  security 
are  asking  two  questions:  How  much 
does  it  cost?  What  is  it  worth  to  me 
and  my  family?  The  first  question  can 
be  answered  with  reasonable  preci- 
sion; the  answer  to  the  second  ques- 
tion varies  with  each  individual  de- 
pending on  age,  family  situation,  and 
work  history.  The  level  of  future 
benefits  also  depends  in  part  on  trends 
in  wages  and  inflation. 

Social  security  provides  benefits,  in 
addition  to  medicare,  upon  retirement 
Dr  disability  to  covered  workers  and 
:heir  survivors.  A  worker  who  began 


paying  the  medicare  tax  in  January 
1983  is  granted  credit  for  medicare 
purposes  for  each  quarter  of  federal 
service  performed  in  previous  years. 
To  be  eligible  for  the  other  social 
security  benefits,  however,  a  worker 
must  actually  serve  under  the  sys- 
tem, and  pay  FICA  taxes,  for  an 
extended  period. 

In  1984,  the  FICA  tax  rate  will 
increase  from  6.7  to  7  percent.  This 
figure  includes  the  1.3  percent  medi- 
care tax  that  most  members  of  the 
judiciary  have  been  paying  since  Jan- 
uary 1,  1983.  The  tax  rate  is  sched- 
uled to  increase  gradually  until  it 
reaches  7.65  percent  in  1990. 

The  tax  rate  is  applied  to  the  social 
security  "earnings  base."  The  earn- 
ings base  is  currently  $35,700,  but  it 
will  be  administratively  adjusted  up- 
ward in  subsequent  years  as  earning 
levels  rise.  The  maximum  FICA  tax 
that  can  be  imposed  in  1983  is  6.7 
percent  of  $35,700,  or  $2,392. 

Regardless  of  age,  a  worker  who 
receives  "wages"  is  subject  to  the 
FICA  tax  in  the  year  of  receipt. 
"Wages"  in  the  social  security  system 
means  income  earned  as  a  result  of 
services  rendered.  It  does  not  include 
so-called  unearned  income. 

To  be  eligible  for  retirement,  dis- 
ability, and  survivor  benefits,  a  worker 
must  have  credit  for  a  certain  number 
of  quarters  of  work  under  the  sys- 
tem. The  amount  of  credit  needed 
depends  on  the  age  of  the  worker. 
Younger  members  of  the  judiciary 
will  need  forty  quarters  of  coverage 
to  be  fully  insured  by  retirement 
benefits,  but  those  who  reached  or 
will  reach  age  62  before  1991  will 
need  lesser  amounts.  The  general 
rule  is  that  quarters  of  coverage  must 
equal  the  number  of  years  between 
1950  and  the  year  the  worker  reaches 
age  62.  Thus  a  person  who  reached 
age  62  in  1981  would  need  thirty 
quarters  (7.5  years)  of  coverage.  The 
amounts  of  coverage  needed  for  dis- 
ability benefits  or  survivor  benefits 


may  be  less  than  the  amounts  needed 
for  retirement  benefits.  Information 
on  the  exact  amount  of  credit  needed 
under  various  circumstances  at  a  par- 
ticular age  can  be  obtained  from  any 
social  security  office. 

Many  members  of  the  judiciary 
earned  social  security  credits  as  a 
result  of  earlier  occupations.  Those 
credits  will  be  added  to  any  credits 
earned  as  a  member  of  the  judiciary 
to  determine  eligibility  for  benefits. 
The  amounts  of  previous  earnings 
credited  as  well  as  earnings  credited 
while  in  the  judiciary  are  important 
factors  in  determining  the  level  of 
benefits  that  insured  members  can 
anticipate. 

The  Social  Security  Act  contem- 
plates that  most  workers  will  cease  all 
or  substantially  all  of  their  wage- 
earning  activities  at  age  65,  the  "nor- 
mal retirement  age,"  and  begin  draw- 
ing benefits  if  they  are  eligible.  A 
worker  may  retire  at  age  62  with 
reduced  benefits  if  he  or  she  has  the 
necessary  quarters  of  coverage  or 
may  continue  working  beyond  age 
65,  thereby  earning  increased  bene- 
fits. For  each  year  of  covered  work 
after  age  65  and  before  age  70  there 
is,  in  addition  to  the  increase  in  bene- 
fits that  usually  results  from  added 
earnings,  a  special  credit  that  adds  3 
percent  to  benefits  for  workers  who 
reach  age  65  after  1981  and  1  percent 
for  older  workers. 

Persons  between  62  and  70  who 
are  receiving  monthly  social  security 
retirement  benefits  may  lose  all  or 
part  of  those  benefits  in  any  year  they 
"earn"  more  than  a  specified  exempt 
amount  of  wages.  The  exempt  amount 
for  1983  is  $6,600  for  persons  65  or 
over  and  $4,920  for  persons  under 
65.  Each  $2  of  earnings  in  excess  of 
the  exempt  amount  results  in  a  $1 
reduction  in  benefits.  This  excess- 
earnings  offset  ceases  to  apply  at  age 
70. 

In  addition  to  the  general  principles 
outlined  above,  senior  judges  will  be 
subject  on  January  1,  1984,  to  a  new 
provision   specific   to   them.    During 
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periods  in  which  they  perform  judi- 
cial service  by  designation  and  assign- 
ment under  28  U.S.C.   §  294,  their 
salaries  will  become  "wages"  for  F1C  A 
tax  purposes  and  hence,  until  they 
reach  age  70,  "earnings"  for  purposes 
of  the  excess-earnings  offset.  Because 
this  provision  will  undoubtedly  dis- 
courage some  senior  judges  from  per- 
forming judicial  service,  Congress  will 
be  asked  to  delay  its  application  until 
its  effect  on  each  senior  judge  can  be 
determined.   The  Chief  Justice  and 
the  Committee  on  the  Judiciary  have 
taken  steps  to  acquaint  congressional 
backers  with  the  untoward  impact  of 
this  statutory  change  on  senior  judges. 
The   most  difficult  aspect  of  the 
social  security  system  for  a  worker  is 
projecting    the   amount   of   benefits 
that  he  or  she  can  expect  upon  re- 
tirement. The  projection  formula  in- 
cludes a  number  of  variables  that  do 
not  become  fixed  until  the  worker 
nears  the  year  of  his  or  her  retire- 
ment. To  approximate  the  amount  of 
benefits  to  which  they  may  eventu- 
ally be  entitled,  interested  members 
of   the   judiciary   should   obtain   and 
read  either  SSA  Publication  No.  05- 
10047,  entitled  "Estimating  Your  So- 
cial Security  Retirement  Check"  (for 
workers  who  reached  age  62  before 
1979),  or   SSA   Publication   No.   05- 
10070,  same  title  (for  workers  who 
reach  age  62  after  1978),  as  appro- 
priate. 

The  1983  act  contains  another  pro- 
vision that  will  have  a  financial  impact 
on  members  of  the  judiciary.  For  the 
first  time,  a  portion  of  some  workers' 
social  security  benefits  will  be  subject 
to  federal  income  tax.   If  a  former 
worker's  adjusted  gross  income  com- 
bined with  50  percent  of  his  or  her 
social  security  benefits  exceeds  a  base 
amount   ($25,000  for  individual   re- 
turns, $32,000  for  joint  returns,  but 
zero  dollars  for  returns  of  married 
persons  filing  separately),  the  worker 
must  include  in  taxable  income  the 
lesser  of  (a)  one-half  the  benefits  or 
fb)  one-half  of  the  excess  of  combined 
income  over  the  base  amount.  ■ 


GODBOLD,  from  page  2 


through  notices  to  the  bar,  both  state 
bars  and  those  in  the  large  urban 
areas,  through  the  news  media,  let- 
ters to  the  lawyers  in  all  pending 
cases,  speeches,  and  seminars.  The 
word  got  out,  and  when  a  lawyer 
would  slip,  the  joint  filing  rule  acted 
as  protection. 

As  soon  as  we  knew  that  there 
would  be  two  separate  courts,  we 
began  work  to  establish  rules  and 
internal  operating  procedures  for  the 
new  court— the  Eleventh.  The  Fifth 
pretty  well  stayed  with  what  it  had:  a 
building,  personnel,  and  established 
rules  and  procedures.  The  largest 
impact  of  start-up  work  fell  on  the 
Eleventh. 

The  former  Fifth  already  had  an 
advisory  committee  of  two  or  three 
lawyers  from  each  state.  The  Elev- 
enth recast  its  part  of  that  advisory 
committee  and  appointed  an  additional 
lawyer  from  each  of  its  states.  This 
advisory  committee  assisted  us  in 
preparing  new  rules.  The  members 
swapped  ideas,  drafted  proposals,  and 
met  with  the  judges.  We  finally  had 
what  we  thought  was  an  acceptable 
draft,  and,  at  the  next  judicial  confer- 
ence of  the  Fifth,  we  had  a  special 
meeting  of  the  people  who  would 
soon  be  part  of  the  new  circuit:  judges, 
lawyers,  advisory  committee  mem- 
bers, and  so  on.  We  distributed  the 
proposed  rules,  made  other  proposals 
and  suggestions,  and  had  a  long  dia- 
logue on  the  floor  about  all  these 
ideas. 

Let  me  switch  to  the  library.  As  I 
said  before,  the  library  began  from 
the  bare  walls.  The  first  thing  we  did 
before  buying  any  appreciable  num- 
ber of  books  was  to  survey  courts 
around  the  country  by  letter,  tele- 
phone, and  other  means  (also  with 
the  help  of  the  Administrative  Office) 
to  find  available  surplus  books. 

Librarians  are  happiest  with  brand- 
new  books,  but  we  made  a  judgment 
that  we  wanted  first  to  exhaust  the 
supply  of  surplus  books  that  were  in 
usable  form,  and  we  did  locate  about 
$125,000  worth  of  books  that  were 


simply  transferred  to  us  from  others. 
Then  we  set  about  to  buy  the  new 
books  and  the  current  periodicals  that 
we  needed  and  also  to  buy  shelving 
and  equipment. 

Since  you  were  on  the  Center's 
Board  when  the  1978  "Improving  the 
Federal  Court  Library  System"  study 
was  completed,  you  were  aware  there 
were  a  lot  of  books  just  boxed  away 
in  storage? 

Yes,  it  was  determined  that  there 
were  a  lot  of  surplus  and  stored  books. 
Another  interesting  thing  we  discov- 
ered was  that  a  newly  constituted 
library  built  from  the  walls  and  floor 
up  with  acquisitions  is  probably  of 
better  quality  than  an  existent  library 
with  the  same  number  of  books.  An 
existent  library  will  have  obsolete  and 
dubious  material  on  hand,  because 
it's  not  culled  through  and  moved 
out.  Everything  in  our  library  was 
newly  acquired.  And  nothing  was  ac- 
quired that  was  not  needed  and  use- 
ful. 1  estimate  the  library  now  has 
25,000  volumes,  and  it's  all  good- 
nothing  dubious  or  second-rate. 

I  want  to  underline  that  the  Admin- 
istrative Office  gave  us  wonderful 
cooperation,  too,  on  the  library.  They 
were  great. 

The  two  new  circuits  came  into  ex- 
istence on  October  1,  1981.  By  then, 
we  had  operated  a  year  as  two  units. 
Despite  difficulties,  this  one  year's 
operation  in  what  were  essentially 
two  de  facto  courts  was  helpful.  We 
got  a  lot  of  "bugs"  out. 

I'm  proud  of  the  way  this  was  done. 
Nobody  was  ever  denied  or  delayed  in 
filing  a  single  paper  or  denied  or  de- 
layed by  the  court.  There  was  never  a 
delay  in  acting  on  any  emergency 
motion  either  in  Atlanta  or  in  New 
Orleans.  No  sittings  of  the  old  Fifth 
were  canceled  or  delayed.  No  sittings 
of  units  were  canceled  or  delayed. 
And,  except  for  minor  things  that 
happen  with  new  personnel,  neither 
unit  and  neither  new  court  stumbled 
or  even  broke  stride.  Things  just  kept 
going  in  thew-  usual  channels. 

This  took  a  lot  of  cooperation  from 

the  staff  of  the  former  Fifth  and  from 
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Fiscal  1984  Budget  Request  for  Federal 
Judiciary  Totals  $924,734,000 


On  March  14,  Representative  Neal 
Smith  of  Iowa,  chairman  of  the  House 
Appropriations  Subcommittee  on  the 
Departments  of  Commerce,  Justice, 
State,  the  Judiciary,  and  Related 
Agencies,  opened  hearings  on  the 
federal  judiciary's  budget  requests 
for  fiscal  year  1984,  which  begins 
October  1,  1983. 

The  appropriations  request  for  all  fed- 
eral judicial  agencies  totals  $924,734,000, 
an  increase  of  $98,744,000  over  the 
fiscal  1983  spending  level.  The  entire 
third  branch  of  government  thus  con- 
stitutes— as  it  has  for  many  years — 
about  one-tenth  of  1  percent  of  the 
total  federal  budget  authority  sought 
from  Congress,  which  is  approximate- 
ly $900  billion  for  fiscal  1984. 

Chief  Judge  Charles  Clark  of  the 
Fifth  Circuit  Court  of  Appeals,  along 
with  Senior  Judge  Oren  Harris  of  the 
Eastern  and  Western  Districts  of  Ar- 
kansas and  Administrative  Office  Di- 
rector William  E.  Foley,  testified  on 
behalf  of  the  circuit,  district,  and 
bankruptcy  courts'  request  for  a  fis- 
cal 1984  appropriation  of  $860,284,000, 
an  increase  of  $91,547,000  over  the 
courts'  approved  spending  level  for 
fiscal  1983. 

Chief  Judge  Clark,  who  is  chairman 
of  the  Budget  Committee  of  the  Judi- 
cial Conference,  explained  that  the 
1984  budget  submissions  "reflect  a 
major  effort  on  the  part  of  the  Judi- 
ciary to  reduce  its  request  to  the  min- 
imum." "We  recognize  the  need,"  he 
continued,  "for  a  commitment  to  fis- 
cal restraint  in  the  face  of  a  projected 
record  deficit." 

Chief  Judge  Clark  noted  that  one- 
half  of  the  increased  appropriations 
request  is  a  result  of  the  higher  cost 
of  maintaining  the  current  level  of 
services.  Without  these  rises  due  to 
inflation  and  other  factors  beyond 
the  courts'  control,  the  judiciary's 
1984  budgetary  requirements  would 
be  only  $45,609,000  (5.9  percent) 
over  its  1983  level. 

The    noninflationary   increases 


sought  for  fiscal  1984  are  also  due 
primarily  to  factors  beyond  the  courts' 
control — continued  increases  in  case 
filings,  which  Chief  Judge  Clark  doc- 
umented for  the  subcommittee,  and 
the  passage  of  new  legislation,  includ- 
ing the  1978  Bankruptcy  Reform  Act 
and  the  1982  pretrial  services  legisla- 
tion. The  impact  of  rising  filings  is 
seen  most  directly  in  the  request  for 
46  additional  deputy  clerks  in  the  cir- 
cuit courts,  430  more  deputy  clerks  in 
the  district  courts,  and  73  new  posi- 
tions for  the  probation  service.  For 
the  bankruptcy  courts,  321  more 
judges  and  staff  persons  are  requested 
to  fulfill  the  requirements  of  the  1978 
bankruptcy  reform  legislation,  and 
319  additional  positions  are  included 
for  pretrial  services.  In  all,  1,323  new 
positions  are  requested,  including  134 
not  related  to  filing  increases  or  new 
legislation.  Were  Congress  to  approve 
the  new  positions  requested  by  all 
third  branch  agencies  in  their  appro- 
priations estimates,  staffing  in  the 
judiciary  would  total  16,731  positions. 

Direct  costs  for  the  new  positions  in 
the  circuit,  district,  and  bankruptcy 
courts  will  total  more  than  $18,000,000. 
More  than  $9,000,000  will  be  needed 
for  additional  office  space  and  nearly 
$7,000,000  for  additional  operational 
and  maintenance  costs  associated  with 
the  new  positions. 

"To  stay  abreast  of  current  manage- 
ment and  information  techniques," 
Chief  Judge  Clark  added,  "we  are  ex- 
panding the  automation  of  many  court 
functions.  .  .  .  We  are  also  continuing 
experiments  with  new  technologies  to 
improve  court  procedures."  The  bud- 
get request  contains  $3,300,000  for 
such  projects,  which  are  expected  to 
improve  service  to  litigants. 

An  increase  of  approximately 
$3,000,000  is  requested  for  defender 
services,  much  of  it,  Chief  Judge  Clark 
said,  "a  result  of  the  continuing  up- 
ward trend  in  the  number  of  Criminal 
Justice  Act  appointments  due  to  in- 
creased criminal  filings."  An  addi- 


tional $1,000,000  is  requested  to  cover 
projected  increases  in  the  costs  of 
grand  and  petit  jurors  in  1984;  Judge 
Clark  summarized  the  efforts  the 
courts  have  expended  to  date  to  im- 
prove juror  utilization. 

Members  of  the  House  subcommit- 
tee were  particularly  interested  in  the 
workload  and  management  of  the 
courts.  Their  questions  covered  the 
judiciary's  proposal  to  increase  the 
number  of  circuit  judgeships;  alterna- 
tive methods  of  handling  litigation; 
the  use  and  jurisdiction  of  magis- 
trates; and,  in  the  bankruptcy  courts, 
the  large  pending  caseload  and  propo- 
sals to  clarify  the  courts'  jurisdiction. 
The  subcommittee  was  also  interested 
in  the  progress  of  the  new  court 
security  program  and  matters  relat- 
ing to  courthouse  space. 

Referring  to  the  increase  in  pend- 
ing criminal  cases,  Representative 
See  BUDGET,  page  6 

Elections  to  Board 
Of  Certification 

Judge  John  H.  Pratt  (D.D.C.)  and 
John  W.  Macy,  Jr.,  have  been  elected 
and  reelected,  respectively,  to  serve 
on  the  Board  of  Certification.  By  stat- 
ute, the  board  consists  of  the  director 
of  the  AO,  William  E.  Foley,  the  direc- 
tor of  the  FJC,  A.  Leo  Levin,  and  three 
persons  elected  by  the  Judicial  Con- 
ference, each  to  serve  a  renewable 
three-year  term.  Chief  Judge  How- 
ard T.  Markey  (Fed.  Cir.)  was  re- 
elected to  the  board  in  1982.  The 
board  is  currently  chaired  by  Director 
Levin. 

Public  Law  91-647,  which  prescribes 
the  duties  of  circuit  executives,  also 
prescribes  the  responsibilities  of  the 
Board  of  Certification:  to  consider  all 
applicants  for  certification  (since  cer- 
tification is  a  prerequisite  for  appoint- 
ment to  a  circuit  executive  position), 
to  maintain  a  roster  of  certified  indi- 
viduals, and  to  publish  the  standards 
for  certification.  The  Judicial  Confer- 
ence has  directed  that  district  court 
executives  appointed  under  its  experi- 
mental program  also  be  board  cer- 
tified. ■ 
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proposal  by  having  one  court  of 
appeals  judge  designated  from  each 
circuit  to  provide  for  a  panel  of  nine, 
with  four  "reserves"  who  would  re- 
place any  absent  members  of  the  reg- 
ular panel. 

The  Chief  Justice  repeated  his  pro- 
posal to  have  the  special  panel  submit 
a  report  on  or  before  the  completion 
of  the  five-to-seven-year  sunset  pro- 
vision of  the  legislation.  ■ 

BUDGET,  from  page  5 
Smith  asked  if  the  Speedy  Trial  Act 
requirements  were  being  met.  Judge 
Clark  explained  that  in  1982,  95.9 
percent  of  the  defendants  were  pro- 
cessed within  the  30-day  time  limit 
from  arrest  to  indictment,  and  96.3 
percent  were  tried  within  the  70-day 
limit  from  indictment  to  trial,  the 
highest  compliance  rate  that  has  been 
achieved  to  date. 

The  court  security  program  is 
funded  out  of  a  new  judicial  appropri- 
ation for  fiscal  1983.  The  U.S.  Mar- 
shals Service  is  responsible  for  pro- 
viding security  to  court  personnel 
and  facilities  and  is  reimbursed  by  the 
judiciary.  Howard  Safir,  assistant  di- 
rector of  the  Marshals  Service,  ex- 
plained that  after  considerable  delay, 
authority  to  hire  contract  guards  had 
been  obtained  from  the  General  Ser- 
vices Administration.  The  first  guards 
are  expected  to  be  on  board  by  July, 
and  it  is  anticipated  that  the  quality  of 
these  guards  will  be  substantially 
higher  than  the  quality  of  those  pre- 
viously provided  by  GSA,  and  at  less 
cost  per  hour.  The  fiscal  1984  appro- 
priation request  of  $16,250,000  for 
court  security  represents  an  increase 
of  $3,290,000  over  the  1983  funding 
level,  and  is  needed  to  upgrade  secur- 
ity at  the  100  judicial  facilities  that 
need  it  most. 

Appropriations  hearings  are  the 
culmination  of  the  budget  develop- 
ment process,  which  has  been  under 
way  for  about  a  year.  The  process 
began  with  the  AO's  annual  budget 
call  in  April  1982  to  chief  circuit  and 
district  judges,  and  to  clerks  of  the 
bankruptcy  courts,  asking  for  per- 


sonnel and  other  support  services 
requirements  for  fiscal  1984.  The 
estimates  were  reviewed  by  the  ap- 
propriate committees  of  the  Judicial 
Conference  and  its  Budget  Commit- 
tee, and  were  submitted  for  approval 
by  the  Conference  at  its  September 
1982  meeting.  The  requests  were 
subsequently  incorporated  into  the 
president's  budget  before  transmittal 
to  the  Congress. 

Hearings  before  the  House  sub- 
committee were  completed  on  March 
14  and  15.  Hearings  before  the  cor- 
responding Senate  Appropriations 
Subcommittee  were  held  on  April  20. 
One  of  the  principal  topics  of  discus- 
sion at  those  hearings  was  the  impact 
of  social  security  reform  legislation 
on  active  and  senior  judges.  ■ 


Personnel 


Nominations 

Julia  S.  Gibbons,  U.S.  District  Judge, 

W.D.  Tenn.,  Apr.  12 
Ricardo  H.   Hinojosa,   U.S.   District 

Judge,  S.D.  Tex.,  Apr.  12 
Joel  M.  Flaum,  U.S.  Circuit  Judge,  7th 

Cir.,  Apr.  14 
Sherman  E.  Unger,  U.S.  Circuit  Judge, 

Fed.  Cir.,  Apr.  21 
Bobby  Ray  Baldock,  U.S.   District 

Judge,  D.N.M.,  May  2 

Confirmations 

William  H.  Barbour,  Jr.,  U.S.  District 
Judge,  S.D.  Miss.,  Apr.  21 

Joel  M.  Flaum,  U.S.  Circuit  Judge,  7th 
Cir.,  May  4 

Ricardo  H.  Hinojosa,  U.S.  District 
Judge,  S.D.  Tex.,  May  4 

Appointments 

William  H.  Barbour,  Jr.,  U.S.  District 
Judge,  S.D.  Miss,  Apr.  28 

Pamela  A.  Rymer,  U.S.  District  Judge, 
CD.  Cal.,  Apr.  28 

Shirley  W.  Kram,  U.S.  District  Judge, 
S.D.N.Y.,  May  23 

Resignation 

Patricia  J.  Boyle,  U.S.  District  Judge, 
E.D.  Mich.,  Apr.  15 


Positions  Available 

Circuit  Librarian,  U.S.  Court  of 
Appeals  for  the  Eighth  Circuit  (St. 
Louis,  Missouri).  Salary  from 
$24,500  to  $34,900.  J.D.  and  M.L.S. 
preferred.  Requires  three  years  of 
library  experience,  including  refer- 
ence and  administrative  duties.  Re- 
sponsibilities include  administration 
and  management  of  main  library, 
with  staff  of  three,  and  four  branch 
libraries,  each  with  one  librarian; 
establishment  of  cataloging  and  clas- 
sification policies;  maintenance  of 
lawbook  inventory  for  circuit;  and 
reference  and  research  work,  com- 
puter-assisted legal  research,  and 
indexing  of  slip  opinions.  Send  re- 
sume and  references  to  Lester  C. 
Goodchild,  Circuit  Executive,  U.S. 
Court  of  Appeals  for  the  Eighth 
Circuit,  542  U.S.  Courthouse,  1114 
Market  Street,  St.  Louis,  MO  63101. 
Upon  request,  interviews  may  be 
scheduled  during  the  AALL  meet- 
ing in  Houston,  Texas,  on  June  28. 

Clerk  of  Court,  U.S.  District 
Court,  Central  District  of  Califor- 
nia (Los  Angeles).  Salary  to  $63,800, 
depending  on  education  and  expe- 
rience. Responsibilities  include 
directing  jury  and  interpreter  serv- 
ices; personnel  administration; 
budget  preparation;  financial  man- 
agement; space  and  facilities  man- 
agement; and  supervision  of  data 
processing,  training,  purchasing  and 
service  activities,  systems  analysis, 
and  interagency  coordination.  Re- 
quires ten  years  of  administrative 
experience,  five  of  which  must  have 
been  in  a  highly  responsible  man- 
agement position.  Obtain  applica- 
tions from  Susan  Lewis,  U.S.  Dis- 
trict Court,  312  North  Spring 
Street,  Los  Angeles,  CA  90012,  FTS 
798-2904.  Mail  applications  to  the 
Honorable  Edward  Rafeedie  at  the 
above  address  by  July  1,  1983. 


Correction 

Contrary  to  an  item  in  the  Per- 
sonnel column  in  our  May  issue, 
U.S.  Circuit  Judge  Frank  M.  Coffin 
(1st  Cir.)  did  not  take  senior  status 
when  he  relinquished  his  position 
as  chief  judge  on  March  31,  1983. 
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the  Administrative  Office.  1  can't  say 
enough  about  what  the  AO  did.  When 
Congress  authorized  the  division  into 
two  units,  it  didn't  say  anything  about 
funding.  It  just  said  the  Administra- 
tive Office  would  supply  it.  Our  ex- 
penses were  unbudgeted. 

GSA  cooperated  well  with  us,  and 
the  FjC  helped  us  with  advice  and 
counsel  from  time  to  time,  judge 
Charles  Clark,  who  would  become 
chief  judge  of  the  new  Fifth,  was  won- 
derfully cooperative.  We  worked  out 
hundreds  of  details  together  without 
a  bobble.  All  the  judges  were  coopera- 
tive. Because  of  details  of  transition, 
they  were  often  operating  with  short- 
er time  constraints.  Some,  in  Atlanta, 
were  camping  out  in  abysmal  quar- 
ters. They  had  to  be  patient  with  new 
personnel,  and  they  were  doing  dou- 
ble duty,  because  many  of  them  were 
on  committees  at  both  ends  of  the  old 
circuit. 

In  summary,  there  was  a  lot  of  ad- 
vance planning,  though  the  advance 
time  was  rather  short.  The  planning 
was  done  in  increments  as  we  moved 
along,  and  when  the  two  circuits 
formally  divided  on  October  1,  1981, 
and  went  two  separate  ways,  every- 
thing at  both  ends  was  in  place,  oper- 
ating effectively.  There  have  been  a 
few  cleanup  details  since  then,  but 
not  many. 

Did  any  problems  surface  that  you 
didn't  anticipate? 

In  at  least  two  areas,  I  did  not  think 
far  enough  ahead.  First,  when  one 
court  is  becoming  two,  how  do  you 
divide  a  library,  or  do  you  divide  it  at 
all?  Obviously,  there  can  be  differing 
views  about  this.  Does  the  library 
belong  to  the  judges?  Does  it  belong 
to  a  place?  Does  it  belong  to  either  of 
the  two  new  courts?  Half  and  half  to 
each?  Ultimately,  the  problem  was 
solved  by  a  committee,  with  help 
from  the  AO.  The  basic  library  mate- 
rials relating  to  Alabama,  Florida,  and 
Georgia  went  to  Atlanta;  everything 
else  stayed  in  New  Orleans. 

1  also  didn't  look  far  enough  ahead 
on  the  matter  of  furniture — I  don't 
mean  in  regard  to  things  like  govern- 


ment-issued desks,  but,  rather,  furni- 
ture that  has  antique  and  historical, 
sentimental,  and  special  decorative 
value.  The  same  questions  posed  about 
the  library  apply  to  a  court's  collec- 
tion of  furniture.  Does  it  belong  to  a 
site,  or  what  exactly  do  you  do  with 
it?  These  questions,  too,  were  ulti- 
mately worked  out  by  a  committee. 

I  knew  in  advance  about  another 
problem  area,  but  I  did  not  anticipate 
how  difficult  it  would  be.  This  was 
the  problem  of  effectively  adminis- 
tering what  amounted  to  three  sep- 
arate streams  of  cases:  the  old  Fifth 
Circuit  cases,  many  of  which  were 
still  ongoing,  and  the  two  sets  of  unit 
cases.  Immediately  upon  division  we 
also  had  the  new  Eleventh  cases.  This 
was  more  of  a  problem  than  I  had 
realized.  Sometimes  a  judge  had  to 
think  hard  to  remember  what  hat  he 
was  wearing. 

The  Eleventh  Circuit  is  generally 
following  the  law  established  by  the 
Fifth  Circuit.  Is  this  working  out 
satisfactorily  for  bench  and  bar? 

Yes.  The  bar  is  unanimous  in  its 
approval  of  this.  The  problem  of  what 
law  the  new  circuit  would  follow 
almost  sneaked  up  on  me.  It  simply 
didn't  occur  to  me  until  a  few  months 
before  D-Day,  Division  Day.  It  grad- 
ually began  to  soak  into  my  con- 
sciousness that  not  only  was  it  an 
issue,  but  it  was  an  important  issue. 

We  tried  to  find  out  what  had  hap- 
pened when  the  Tenth  Circuit  was 
created  out  of  the  Eighth.  We  found  a 
couple  of  district  court  decisions  with 
one  or  two  sentences  in  them  that 
simply  said,  "We'll  follow  the  Eighth 
Circuit  decisions." 

A  professor  of  law  at  Texas  Tech 
Law  School,  Professor  Thomas  Baker, 
who  used  to  be  a  federal  court  law 
clerk  and  is  a  very  able  man,  wrote  a 
law  review  piece  on  this  subject 
["Precedent  Times  Three:  Stare  De- 
cisis in  the  Divided  Fifth  Circuit,"  35 
Southwestern  Law  journal  687  (1981)J,  the 
only  study  we  could  find,  in  which  he 
developed  the  various  possibilities  for 
creating  or  identifying  a  body  of  law 
for  a  new  court.  His  research  and 
writing   were   helpful   to  us   in  our 


Calendar 


June  1-3  All  Judicial  Conference  Sub- 
committees of  the  Court  Ad- 
ministration Committee:  Sup- 
porting Personnel,  Judicial 
Statistics,  Federal-State  Rela- 
tions, Federal  Jurisdiction,  Ju- 
dicial Improvements 

June  6-7  Judicial  Conference  Imple- 
mentation Committee  on  Ad- 
mission of  Attorneys  to  Fed- 
eral Practice 

June  13-14  Judicial  Conference  Ad- 
visory Committee  on  Crimi- 
nal Rules 

June  16  Judicial  Conference  Advisory 
Committee  on  Appellate  Rules 

June  17  Judicial  Conference  Commit- 
tee on  Rules  of  Practice  and 
Procedure 

June  23-25  Fourth  Circuit  Judicial 
Conference 

June  27-28  Judicial  Conference  Com- 
mittee on  Administration  of 
the  Magistrates  System 


thinking,  but  we  ended  up  doing  the 
one  thing  he  said  was  not  permissible, 
adopting  in  toto  the  law  of  the  former 
Fifth  Circuit. 

There  were  several  reasons  for 
doing  this.  In  the  first  place,  it  was  a 
means  of  having  at  once  a  stable  and 
certain  body  of  law.  This  was  impor- 
tant to  our  judges.  It  was  even  more 
important  to  the  district  court,  the 
bar,  and  the  litigants — not  only  in 
terms  of  litigation  but  also  in  terms  of 
planning  their  affairs.  Moreover,  the 
body  of  law  that  we  incorporated 
from  the  former  Fifth  was  a  body  of 
law  that  all  the  judges  on  the  Elev- 
enth had  participated  in  formulating 
and  carrying  forward.  Those  were 
some  of  the  reasons. 

The  thesis  of  Professor  Baker's 
piece,  which  said  this  couldn't  be 
done,  was  that  a  common-law  court 
can  create  law  only  on  a  case-by-case 
basis;  that  is,  any  statement  by  the 
new  court  about  governing  law  out- 
See  GODBOLD,  page  8 
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side  the  confines  of  the  case  would  be 
pure  dictum.  To  have  agreed  with  this 
argument  would  have  put  us  on  the 
treadmill  of  choosing  law  from  other 
sources  on  every  point  for  twenty, 
thirty,  forty,  maybe  fifty  years.  Dur- 
ing all  that  time,  the  lawyers  and  liti- 
gants, the  district  judges,  and  others 
would  not  know  what  the  law  was.  So 
we  declined  the  invitation  to  adjudi- 
cate everything  anew. 

The  mechanics  by  which  we  adopted 
former  Fifth  law  might  be  of  interest. 
A  circuit  can't  establish  that  a  whole 
body  of  law  is  its  law  through  its  judi- 
cial council,  which  is  an  administra- 
tive body.  We  selected  a  case  where 
the  law  of  the  old  Fifth  was  materially 
different  from  the  law  of  some  of  the 
other  circuits,  and  we  voted  it  en  banc 
to  decide  the  question  of  choice  of 
law.  We  heard  the  case  en  banc  the 
morning  of  October  2,  1981,  the 
second  day  we  were  in  existence, 
because  we  had  all  been  in  New 
Orleans  the  day  before  closing  down 
the  old  Fifth.  We  announced  our  deci- 
sion later  that  day.  In  it  we  said,  we 
choose  the  law  of  the  old  Fifth  not 
only  in  this  case  but  for  all  cases.  [The 
formal  opinion  in  the  case,  Bonner  v. 
City  of  Prichard,  Alabama,  661  F .2d  1206, 
was  released  November  3,  1981.] 


Did  you  explain  this  background 
in  your  opinion? 

Yes.  The  opinion  discusses  all  the 
reasons  for  adopting  the  body  of  law 
of  the  old  Fifth.  We  acknowledged 
what  we  were  doing:  The  opinion 
said,  we  chose  this  case  to  make  a  choice 
of  law.  So,  we  acquired  a  body  of  law 
by  judicial  decision  of  the  court  en  banc 
on  the  second  day  of  the  court's  life. 

Speaking  practically,  how  would 
the  court  use  or  overturn  precedent 
that  is  not  its  precedent? 

A  former  Fifth  Circuit  opinion  is 
just  like  an  Eleventh  Circuit  opinion. 
If  our  court  wants  to  sit  en  banc  and 
overrule  one  of  these  adopted  prece- 
dents, it's  free  to  do  so.  Not  because 
it's  the  former  Fifth's  precedent,  but 
because  we've  adopted  it  as  ours  and 
we  can  change  it  any  time  we  want  to 
by  sitting  en  banc. 

On  a  matter  in  which  we  have  no 
precedent  brought  over  from  the  for- 
mer Fifth  we  will  carefully  examine 
the  precedent  of  all  other  circuits  in 
order  to  make  a  choice. 

Is  anyone  in  your  court  recording 
in  other  ways  what  we  are  touching 
on  in  this  interview:  the  history  and 
background  of  a  new  court's  forma- 
tion, your  thoughts  in  preparation 
for  the  division,  and  so  on? 

Very  early  we  decided  that  we  had 
a  unique  opportunity  to  record  the 


history  and  the  people  and  the  docu- 
ments of  a  new  court.  We  began  on  an 
ad  hoc  basis  trying  to  do  this,  until  we 
would  have  the  means  to  handle  it 
more  formally.  The  FJC  was  very 
supportive;  it  videotaped  all  the  cere- 
monies relating  to  closing  down  the 
former  Fifth  and  opening  the  new 
Fifth  in  New  Orleans,  and  the  next 
day  did  the  same  for  the  opening 
ceremonies  of  the  Eleventh  in  At- 
lanta. We  are  delighted  to  have  all 
that  preserved. 

Since  then,  we  have  been  trying  to 
film  every  court  ceremonial  occasion. 
We  had  a  ceremony  for  Judge  Elbert 
Tuttle  in  January  that  was  filmed,  for 
example.  The  less  formal  ceremonies 
like  events  at  our  judicial  conference 
are  recorded  in  informal  photographs. 
In  January  we  combined  with  the  cere- 
mony honoring  Judge  Tuttle  a  cere- 
mony for  the  formal  opening  of  the 
Eleventh  Circuit  Historical  Society, 
which  by  then  had  been  incorporated. 
The  Historical  Society  will  carry  on 
with  the  task  we  began  informally. 
We  are  interested  in  events,  people, 
and  memorabilia  in  a  tangible  sense. 
We  have  some  interest  in  the  papers 
of  judges,  but  we  don't  quite  know 
what  this  will  develop  into. 

Chief  judge  Godbold  had  more  to  say  on  a 
variety  of  topics;  the  interview  continues  in  the 
next  issue  of  The  Third  Branch.  ■ 
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Supreme  Court  Orders 

Appellant  to  Pay  Damages 

For  "Frivolous"  Appeal 

On  June  13,  1983,  the  Supreme 
Court,  for  the  first  time,  invoked 
the  provisions  of  Rule  49.2,  which 
the  Court  adopted  in  1980,  and 
ordered  an  appellant  to  pay  dam- 
ages as  a  penalty  for  bringing  a 
"frivolous"  appeal. 

In  Tat  urn,  Elmo  C.  v.  Regents  of 
Nebraska — Lincoln  (No.  82-6145),  the 
Court  issued  the  following  order: 
"The  motion  of  respondents  for 
damages  is  granted  and  damages 
are  awarded  to  respondents  in  the 
amount  of  $500.00  pursuant  to 
Supreme  Court  Rule  49.2."  Mr. 
Tatum  had  brought  a  series  of  civil 
rights  suits  against  the  University 
of  Nebraska  charging  that  the  uni- 
versity had  discriminated  against 
him  by  failing  to  provide  adequate 
housing. 

The  Chief  Justice  and  Justices 
Rehnquist,  O'Connor,  Powell,  and 
White  voted  to  impose  the  dam- 
ages. Justices  Brennan,  Marshall, 
and  Stevens  dissented.  Justice 
Blackmun  took  no  part  in  the  con- 
sideration or  decision  of  the 
motion. 
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Fifth.  I  should  define  wW^jjbmean  by 
"current,"  since  obviously  not  every 


Chief  Judge  John  C.  Godbold  had  been 
chief  judge  of  the  old  Fifth  Circuit  for  eight 
months  when  it  was  reorganized  and  split  into 
the  new  Fifth  Circuit  and  the  new  Eleventh 
Circuit  on  October  1,  1981.  At  that  time,  he 
became  chief  judge  of  the  Eleventh  Circuit. 
On  a  recent  trip  to  Washington,  he  was  inter- 
viewed for  The  Third  Branch  about  the 
planning  and  mechanics  of  this  historic  div- 
ision. He  also  discussed  various  aspects  of  the 
operation  of  the  Eleventh  Circuit  and  the  fed- 
eral courts  in  general. 

Last  month's  issue  (June  1983)  carried 
Chief  Judge  Godbold's  account  of  the  organi- 
zation of  the  new  circuits.  Following  are  some 
of  his  observations  on  other  matters  of  interest 
to  the  judiciary. 

There  are  twelve  active  judges  in 
the  Eleventh  Circuit  and  four  senior 
judges  who  continue  to  sit.  Is  this 
ample  judge  power  to  keep  your 
docket  current? 

We  can't  tell  yet.  We  are  current, 
and  I  am  very  proud  of  this.  Two 
years  before  the  former  Fifth  Circuit 
divided,  it  was  a  year  and  a  half 
behind  in  its  work.  Now,  the  Elev- 
enth is  current,  and  so  is  the  new 


4ew  AIMS  Project  to  Start  in  Three  Circuits 


The  Federal  Judicial  Center  is 
ndertaking  a  pilot  project  that  will 
;st  the  effectiveness  of  a  new  case 
lanagement  and  docketing  system 
>r  the  courts  of  appeals  that  uses  the 
test  in  computer  hardware  and 
sftware  designs. 

On  December  7,  1982,  FJC  Direc- 
)r  A.  Leo  Levin  addressed  a  letter  to 
11  chief  judges  of  the  thirteen  courts 
f  appeals,  outlining  the  FJC's  pro- 
osed  effort  and  soliciting  indications 
f  thecourts'interest.  On  the  basis  of 
le  responses  received,  the  FJC 
ecided  to  proceed  with  the  project. 

The  new  system  will  be  imple- 
lented    successively    in    the    Ninth, 


Tenth,  and  Fourth  Circuits.  Separate 
computers  installed  in  each  of  these 
courts  will  provide  the  services  now 
supplied  by  the  Appellate  Informa- 
tion Management  System  (AIMS) 
currently  in  use  in  the  Second,  Sev- 
enth, and  Tenth  Circuits  and  the 
Appellate  Record  Management  Sys- 
tem (ARMS)  in  use  in  the  Ninth  Cir- 
cuit. The  caseload  management 
functions  now  provided  by  AIMS  and 
ARMS  include  calendaring,  motion 
tracking,  scheduling,  and  issue  track- 
ing. In  addition  to  these  functions, 
the  new  system,  which  is  called  New 
AIMS,  will  provide  a  full  docketing 
See  NEW  AIMS,  page  8 


ly  not  every 
case  has  been  decided.  What  I  mean 
by  "current"  is  that  each  case  in 
which  all  the  briefs  have  been  filed 
has  either  been  calendared  for  oral 
argument  or  is  in  the  stream  of  the 
court's  nonargument  decisional 
system. 

Two  or  three  months  ago  we  had 
oral  argument  calendars,  scheduling 
cases  to  be  argued  in  thirty  or  forty- 
five  days,  which  were  not  full  because 
we  didn't  have  enough  cases  ready  to 
put  on  them.  We  therefore  had  to  add 
cases  to  these  calendars,  which 
resulted  in  some  lawyers  getting  only 
about  fifteen  days'  notice. 

Becoming  current  in  the  sense  I 
have  described  came  about  for  two 
reasons.  First,  there  was  hard  work 
by  judges  who  pitched  in  to  dispose  of 
the  large  number  of  cases.  Then,  of 
course,  the  former  Fifth  with  fifteen 
judges  had  grown  to  be  two  courts 
with  twenty-six.  Our  new  judge 
power  began  to  affect  the  caseload. 

At  this  moment,  I  don't  know 
whether  the  Eleventh  will  have 
enough  judges  to  stay  current.  The 
new  Fifth  has  requested  more  judges, 
but  the  Eleventh  has  decided  to  gain  a 
little  more  experience  before  we 
make  a  decision.  Also,  we  have 
received  invaluable  help  from  visiting 
See  GODBOLD,  page  2 
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GODBOLD,  from  page  1 

judges  from  other  circuits  and  senior 
district  judges. 

One  of  your  colleagues  asserted, 
during  an  interview  with  The  Third 
Branch  a  few  months  ago,  that  if  the 
size  of  the  courts  of  appeals  grows, 
instability  in  the  rule  of  law  likewise 
increases.  Would  you  comment  on 
this? 

I'm  glad  to  comment,  but  I  can  only 
give  my  own  opinion.  I  think  that  the 
law  does  tend  to  become  unstable  as 
the  size  of  a  court  grows.  I  came  on 
the  former  Fifth  when  there  were 
twelve  judges.  We  went  to  thirteen, 
then  to  fifteen,  and  finally  to  twenty- 
six.  On  the  former  Fifth  we  had 
either  thirty-five  or  thirty-six,  count- 
ing the  senior  judges,  at  one  time. 
That  number  gave  more  than  seven 
thousand  different  possible  combina- 
tions of  judges  sitting  in  panels  of 
three. 

The  former  Fifth,  the  new  Fifth, 
the  Eleventh— all  have  had  an  "in- 
house  stare  decisis  rule";  that  is,  one 
panel  may  not  overrule  another.  This 
gives  stability  and  continuity  to  the 
law.  Nevertheless,  sometimes  inad- 
vertently, sometimes  intentionally, 
where  there  is  a  divergence  of  views 
there  are  variations  in  results.  The 
tremendous  number  of  possible  com- 
binations of  three-judge  panels 
makes  it  difficult  to  keep  the  law 
consistent. 

A   second  consequence  of  size  is 
trying  to  keep  up  with  what  the  court 
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is   doing.   In   the   former  Fifth,   this 
meant  about  four  thousand  opinions 
a  year.  In  each  of  the  new  circuits,  it's 
fifteen    hundred    to    two    thousand 
opinions.    Not    only    do    the    circuit 
judges  have  to  read  these  to  keep  up, 
but  district  judges,  U.S.  attorneys,  lit- 
igants, their  lawyers,  and  law  clerks 
have  to  read  them.  The  circuit  judge's 
responsibility  has  been  cut  in  half. 
Not    only    is   there   an   institutional 
responsibility  for  trying  to  keep  the 
law  coherent  and  stable,  but  also  each 
judge  has  an  individual  responsibility 
to  participate  in  this  in  his  own  way 
and  to  watch  to  see  if  the  court  is 
"getting  off  track." 

When  the  former  Fifth  sat  en  banc 
with  twelve  to  fifteen  judges  on 
important  and  difficult  issues,  often 
the  court  would  divide  into  two  sides. 
It  would  be  unusual  for  the  court  to 
divide  three  ways,  although  at  times 
it  did.  But  as  the  group  grew  in  size  to 
twenty-six,  it  tended  to  fragment 
into  several  groups.  I  don't  mean  just 
in  opinion  writing,  but  also  in  differ- 
ing views  of  the  law. 

When  the  new  court  was  formed, 
fragmentation  ceased.  A  smaller  en 
banc  court  performs  the  process  of 
adjudication  in  the  traditional 
manner.  Usually,  there  is  one  view  in 
one  direction  and  an  opposing  view, 
with  debate  back  and  forth,  and 
maybe  people  change  their  minds, 
but  ultimately  the  court  concludes 
with  probably  two  views  and  maybe 
three  once  in  a  while.  Seldom  are 
there  more  than  that.  The  process  of 
adjudication  remains  an  individual 
one,  in  which  one  agrees  with  View  X 
or  with  View  Y. 

In  contrast,  the  twenty-six-person 
en  banc  performed  somewhat  like  a 
legislative  body.  It  divided  up  into 
groups,  with  judges  seeking  accom- 
modation on  some  ground  that,  while 
maybe  not  ideal  for  everybody,  was  at 
least  agreeable  to  a  majority.  Its  func- 
tion became  almost  legislative  and, 
therefore,  antithetical  to  the  way 
that  appellate  courts  normally 
operate. 

As  you  say,  at  some  point  a  large 
court  is  on  the  way  to  becoming  a 
legislative  body,  but,  in  between,  is 


there  a  breakpoint?  Is  there  a 
number  of  judges,  or  an  approximate 
number,  that  is  a  maximum,  after 
which  to  become  larger  is 
problematic? 

This,  again,  is  my  own  view.  I  think 
the  ideal  size  for  a  court  of  appeals  is 
not  more  than  nine  to  twelve.  I'm  not 
enamored  of  the  number  "nine." 
When  I  went  on  the  court  of  appeals, 
there  were  twelve  and  then  thirteen 
and  then  fifteen.  With  twelve  to  fif- 
teen, we  could  operate  efficiently,  but 
we  found  thirteen  to  fifteen  some- 
what more  difficult  than  twelve. 
Over  fifteen,  the  dynamics  of  size 
become  almost  overpowering. 

Interestingly,  the  former  Fifth, 
though  it  was  drowning  in  cases,  for 
nine  years  unanimously  agreed  it  did 
not  want  more  than  fifteen  judges. 
We  asked  Congress  not  to  authorize 
any  more. 

How  does  size  affect  court 
administration? 

I  was  chief  of  the  former  Fifth  for  a 

while.  A  big  court  creates  all  kinds  of 

bureaucratic     devices  — layers     of 

See  GODBOLD,  page  5 


Circuit  Executive 
Appointed 

Dana  H.  Gallup,  for  thirteen  years 
the  clerk  of  court  of  the  First  Circuit 
Court  of  Appeals,  has  been  named 
the  first  circuit  executive  of  the  First 
Circuit. 

Mr.  Gallup,  61,  "started  at  the  bot- 
tom," accepting  his  first  appointment 
in  the  First  Circuit  as  the  court  crier 
in  1947,  while  he  was  attending 
Northeastern  University  Law 
School.  Thereafter  he  rose  through 
the  ranks  in  the  office  of  the  clerk  of 
the  court,  where  he  held  the  chief 
deputy  clerkship  from  1949  to  1970, 
when  he  became  clerk  of  court. 

During  World  War  II,  Mr.  Gallup 
was  a  B-24  bomber  pilot.  He  entered 
the  service  as  a  second  lieutenant  and 
rose  to  the  rank  of  major. 

Father  of  three  grown  sons,  Mr. 
Gallup  lives  in  Cambridge, 
Massachusetts. 
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1983-84  Judicial  Fellows  Announced 


Donald  H.  J.  Hermann  and  Susan 
M.  Leeson,  both  outstanding  young 
professors  with  records  of  achieve- 
ment in  various  fields,  have  been 
selected  by  the  Judicial  Fellows  Com- 
mission to  be  the  judicial  Fellows  for 
1983-84. 

Each  will  carry  forward  the  pur- 
poses of  the  Judicial  Fellows  Program 


by  working  on  a  project  or  projects 
designed  to  aid  in  the  resolution  of 
problems  confronting  the  federal 
judiciary.  Ms.  Leeson  has  been 
assigned  to  the  Supreme  Court  and 
Mr.  Hermann  to  the  Administrative 
Office. 

Susan  Leeson,  who  has  been  in  the 
political  science  department  at  Wil- 
lamette University  in  Portland  since 
1970,  is  currently  on  a  year's  leave  of 
absence  from  her  post  as  professor 
and  department  chair  to  serve  as 
clerk  to  U.S.  Court  of  Appeals  Judge 
Alfred  T.  Goodwin  (9th  Or.). 

She  is  the  author  of  numerous 
scholarly  articles  in  law  and  political 
science  and,  among  other  distinc- 
tions, has  been  a  member  of  state  and 
local  land  use  and  cultural  commis- 
sions in  Oregon. 

Ms.  Leeson  received  her  B.A., 
magna  cum  laude,  from  Willamette 
and  her  M.A.  and  Ph.D.,  with  distinc- 
tion, from  Claremont  Graduate 
School.  She  also  held  two  postdoc- 
toral fellowships,  one  at  Duke  Uni- 
versity, for  work  with  John 
Hallowell,  and  the  other  at  Princeton 
University,  for  a  collaboration  with 
A.  T.  Mason. 

Donald  Hermann,  a  professor  of 
law  at  DePaul  University  in  Chicago 


since  1972,  received  a  B.A.  with  dis- 
tinction from  Stanford  University,  an 
M.A.  and  a  Ph.D.  from  Northwestern 
University,  a  J.D.  from  Columbia 
University,  and  an  L.L.M.  from  Har- 
vard University. 

Mr.  Hermann  has  been  a  lecturer 
and  faculty  member  at  numerous  col- 
leges and  universities  in  this  country 


Susan  M.  Leeson  and  Donald 
H.  ].  Hermann  are  the  judi- 
cial Fellows  for  1983-84. 
Ms.  Leeson  has  been  assigned 
to  the  Supreme  Court  and 
Mr.  Hermann  to  the  Admin- 
istrative Office. 


and  in  England,  Italy,  and  Brazil,  and 
has  participated  in  many  honors  pro- 
grams and  special  seminars.  He  is  a 
prolific  writer  and  has  published 
dozens  of  articles  and  reviews  on  a 
broad  range  of  topics  for  law  journals 
and  other  legal  periodicals,  as  well  as 
several  books,  the  most  recent  being 
The  Insanity  Defense:  Philosophical,  Histori- 
cal, and  Legal  Perspectives  (1982).  ■ 


Social  Security  Update 

Last  month's  story  on  the  newly 
enacted  Social  Security  Amend- 
ments noted  that  under  section 
101(c)  of  this  new  law,  the  salaries 
of  senior  judges  performing  judicial 
duties  by  designation  and  assign- 
ment under  28  U.S.C.  §  294  will 
become  "wages"  for  FICA  tax  pur- 
poses as  of  January  1,  1984. 
Recently,  Senators  George  J.  Mit- 
chell and  Arlen  Specter  each  intro- 
duced legislation  that  would  change 
that  provision.  As  proposed  in  S. 
1276  by  Senator  Mitchell  and  in  S. 
1375  by  Senator  Specter,  section 
101(c)  would  be  amended  specifi- 
cally to  exclude  as  wages  the  salar- 
ies of  senior  judges.  Both  bills  have 
been  referred  to  the  Committee  on 
Finance. 


Parole  Commission 
Proposes  Rules  on 
Sentence  Reduction 

The  U.S.  Parole  Commission  has 
published  for  comment  in  the  Federal 
Register  (48  Fed.  Reg.  22,949  (1983)) 
three  proposed  rule  changes  affect- 
ing judicially  imposed  sentences  for 
selected  federal  prisoners. 

To  assist  in  relieving  overcrowding 
in  federal  prisons,  as  well  as  "to 
enhance  equity  among  similarly  situ- 
ated offenders,"  the  commission  has 
proposed  that  the  director  of  the 
Bureau  of  Prisons,  using  18  U.S.C. 
§4205(g),  petition  the  sentencing 
court  for  a  reduction  of  the  minimum 
sentence  in  particular  cases.  Candi- 
dates for  such  reductions  would  be 
serving  sentences  for  which  the  mini- 
mum was  longer  than  the  maximum 
of  the  applicable  parole  guideline 
range,  would  already  have  served 
longer  than  that  maximum,  and 
would  be  otherwise  suitable  for 
release  from  prison.  A  recommenda- 
tion to  the  Bureau  of  Prisons  director 
for  a  reduction  of  sentence  would  be 
at  the  discretion  of  a  regional 
commissioner. 

The  commission's  second  proposal 
would  establish  a  policy  of  earlier 
release  on  parole  for  federal  prison- 
ers who  offer  their  assistance  in 
investigations  and  prosecutions  of 
other  serious  offenders  implicated  in 
a  crime  other  than  their  own.  Such  a 
policy  would  apply  only  in  cases  in 
which  a  prisoner's  assistance  had 
been  otherwise  unrewarded  and  his 
or  her  release  would  not  threaten 
public  safety. 

The  third  proposed  rule  comprises 
procedures  for  the  implementation  of 
the  Parole  Commission's  responsibil- 
ities under  the  Victim  and  Witness 
Protection  Act.  It  provides  that  pris- 
oners ordered  by  the  sentencing 
judge  to  make  restitution  be  given 
presumptive  release  dates  by  the 
commission.  If  at  the  time  scheduled 
for  release  the  prisoner  had  not  satis- 
fied the  restitution  order  and  it 
appeared  that  he  had  the  ability  to 
See  PAROLE,  page  7 
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GSA  to  Stop  Its  Funding  for  Court  Security 


U.S.  Marshals  Service  Will  Contract  for  Private  Security  Guards 


Budgetary  restraints,  which  began 
during  the  Carter  administration  and 
have  become  more  severe  in  the  cur- 
rent administration,  have  resulted  in 
marked  cutbacks  in  protection  pro- 
vided to  the  courts  by  the  General 
Services    Administration's    federal 
protective  officers.  Recently  the  GSA 
announced  its  intention  to  cease  pro- 
viding federal  protective  officers  and 
contract  guards  at  the  entrances  of 
federal  buildings  as  of  September  30, 
1983.    In    some   jurisdictions,    GSA- 
funded    guards    have    already    been 
replaced. 

In  accordance  with  the  March  1982 
Agreement  on  Court  Security 
between  the  Chief  Justice  and  the 
Attorney  General,  the  Administra- 
tive Office  has  acquired  appropria- 
tions, which  it  will  make  available  to 
the  U.S.  Marshals  Service,  the  agency 
with  primary  responsibility  for  pro- 
viding court  security. 

For  fiscal  year  1983,  a  $12  million 
account  has  been  set  up  for  the  mar- 
shals to  provide  contract  guards  and 
security  equipment.  The  AO's  appro- 
priations request  to  the  Congress  for 
fiscal  year  1984  includes  an  additional 
$7.2  million.  The  additional  funds 
will  be  used  in  part  to  pay  for  contract 
guards  at  building  perimeters  for 
courts  where  such  guards  are  being 
withdrawn  by  the  GSA. 

The  GSA  recently  delegated 
authority  to  the  Marshals  Service  to 
contract  directly  for  private  security 
guard  services,  instead  of  reimburs- 
ing GSA  for  providing  such  services. 
The  Marshals  Service  has  just 
announced  the  first  contract  for 
guard  services,  to  cover  the  federal 
courts  in  California.  Solicitations  for 
bids  have  been  sent  out  for  an  addi- 
tional twelve  judicial  districts  during 
the  1983  fiscal  year. 

The  new  contract  guards  will  be 
called  "court  security  officers,"  and 
the  Marshals  Service  has  begun  a 
three-pronged  program  to  ensure 
that  they  are  "of  a  quality  superior  to 


those  currently  being  provided  by  the 
General    Services    Administration." 
Contract  specifications  require  that 
all  individuals  serving  as  court  secur- 
ity officers  have  at  least  three  years' 
experience  as  certified  law  enforce- 
ment officers,  pass  a  multilevel  back- 
ground   investigation,    and    receive 
certification  from  an  intensive  week- 
long  training  program  at  the  Federal 
Law  Enforcement  Training  Center  at 
Glynco,   Georgia.   The  new  officers 
will  be  appointed  special  deputy  U.S. 
marshals,    responsible    to    the    local 
U.S.  marshal,  and  while  they  are  on 
duty  in  designated  judicial  areas  of 
federal  buildings,  they  will  have  total 
law  enforcement  authority. 

By  September  30,  1983,  the  Mar- 
shals Service  expects  to  have  147  con- 
tract security  officers  trained  and 
ready  for  assignment,  and  by  Sep- 
tember 30,  1984,  it  anticipates  that  as 
many  as  500  officers  will  be  serving. 
Within  three  years,  the  program 
should  reach  its  goal  of  800  to  1,000 
court  security  officers. 

To   carry   out   and   coordinate   all 


these  activities,  the  Court  Security 
Division  of  the  Marshals  Service, 
with  James  E.  O'Toole  as  chief,  is 
working  closely  with  the  newly 
established  Office  of  Court  Security 
in  the  Administrative  Office,  under 
Peter  G.  McCabe,  assistant  director 
for  program  management.  All  inquir- 
ies on  court  security  matters  should 
be  directed  to  Nicholas  Vawryk  of  the 
Office  of  Court  Security. 

The  U.S.  marshal  for  each  district 
will  conduct  security  surveys  of  all 
buildings  housing  the  federal  courts. 
On  the  basis  of  survey  results,  a  court 
security  plan  is  to  be  prepared  for 
each  building.  The  plans,  which  were 
to  have  been  completed  in  June  and 
approved  by  the  court  security  com- 
mittee of  each  district,  will  be 
reviewed  by  the  Court  Security  Div- 
ision and  the  Office  of  Court  Secur- 
ity. The  court  security  committee  of 
each  district  consists  of  the  marshal, 
the  chief  judge  of  the  district  court, 
the  clerk  of  court,  the  U.S.  attorney, 
and  the  building  manager  for  the  par- 
ticular federal  facility.  ■ 


Circuit  Court  Filings  Continued  to  Rise  in  1982 


Cases  filed  in  the  twelve  U.S.  cir- 
cuit courts  of  appeals  in  calendar 
year  1982  rose  to  an  all-time  high  of 
28,161  new  appeals.  This  figure  is 
2.7  percent  higher  than  the  number 
of  appeals  docketed  during  the  com- 
parable period  in  1981,  but  because 
terminations  were  5.2  percent 
greater  than  in  the  previous  year, 
the  overall  pending  caseload  at  the 
end  of  1982  was  only  10  appeals 
larger  than  in  1981. 

The  number  of  appeals  filed  was 
larger  in  eight  of  the  circuits,  with 
the  most  significant  increases 
occurring  in  the  Eleventh  Circuit 
(up  14.2  percent),  the  District  of 
Columbia  Circuit  (up  9.2  percent), 
the  First  Circuit  (up  8.4  percent), 
and  the  Third  Circuit  (up  7.3  per- 
cent). The  Fourth  Circuit  had  the 
greatest  decrease— 7.4  percent. 


These  data  are  derived  from  the 
recently    published    Federal    judicial 
Workload  Statistics,  the  1982  edition 
of  an  annual  publication  prepared 
by     the    Statistical    Analysis    and 
Reports  Division  of  the  AO.  Tabu- 
lar   presentations    show    workload 
statistics  for  the  federal  courts,  and 
in  addition  to  civil  and  criminal  fil- 
ings and  terminations  in  the  courts 
of  appeals  and  the  district  courts, 
include  statistics  on  juror  usage  in 
the    federal    districts,    on    federal 
defender  organizations,  on   bank- 
ruptcy courts,  and  on  the  federal 
probation  system.  The  publication 
also  includes  the  first  cumulative 
three-month  statistics  on  the  work- 
load of  the  United  States  Court  of 
Appeals    for    the    Federal    Circuit, 
which  was  established  on  October 
1.  1982. 
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bureaucratic  devices  and  alternative 
bureaucratic  devices — to  keep  from 
drowning  in  administrative  detail. 

In  a  smaller  group,  administration 
is  direct  and  personal  and  immediate. 
This  leaves  judges  freer  to  judge  and 
to  get  out  of  the  business  of 
administration. 

In  the  former  Fifth— with  twenty- 
five  or  twenty-six  active  judges  and 
eleven  senior  judges — the  simplest 
sort  of  decisions  that  required  court 
input  had  to  be  staffed,  run  through  a 
committee,  and  so  on,  and  then  put 
before  the  big  body.  On  a  court  of 
twelve  judges,  I  can  walk  down  the 


when  judges  will  be  on  vacation, 
when  a  judge  has  a  wedding  in  his 
family,  and  when  the  chief  judge  will 
be  going  to  a  meeting  of  the  Judicial 
Conference  of  the  United  States. 

Out  of  this  process  comes  the  com- 
position of  every  panel,  set  for  a  year 
in  advance.  Our  panel  assignments 
for  the  court  year  that  begins  this 
coming  September  were  completed 
this  March.  They  have  been  made 
known  to  all  judges  on  the  court,  but 
the  information  is  otherwise  confi- 
dential. The  panels  are  not  revealed 
to  the  clerk. 

The  clerk  is  responsible  for  putting 
the  calendars  together  for  the  three- 
judge  panels.  Around  forty-five  days 


so  that  there  is  a  choice,  he  puts  the 
names  of  the  two  panels  in  a  hat  and, 
with  a  witness  present,  pulls  one  out 
of  the  hat. 

What,  if  anything,  do  you  feel  can 
be  done  to  improve  advocacy  or  to 
lessen  the  potential  for  bad  advocacy 
on  the  appellate  level? 

I  do  not  consider  the  quality  of 
advocacy  unacceptable.  Of  course,  I'd 
like  to  see  it  better,  and  it  is  materially 
better  since  I  came  on  the  bench  six- 
teen   years    ago— in    the    courts    in 


"We  have  to  be  very  careful  that  we  don't  confuse  our 
desire  for  independence  with  a  feeling  that  we  are  not 
accountable  to  anybody." 

— Chief  judge  John  C.  Godbold 
of  the  Eleventh  Circuit 


hall  with  three  judges  on  the  way  to 
lunch,  and  we  can  settle  a  matter  on 
which  the  position  of  two  or  three 
others  is  predictable. 

What  percentage  of  your  time  is 
spent  on  administration? 

Administration  takes  50  to  60  per- 
cent of  my  time.  I  hope  this  will  di- 
minish as  the  new  court  puts  many 
details  behind  it  that  arise  simply 
from  starting  up. 

What  formulas  or  policies  do  you 
follow  in  assigning  cases  to  a  three- 
judge  panel? 

We  have  a  very  careful  system  for 
this.  Assignment  of  judges  to  panels 
and  assignment  of  cases  to  panels  run 
on  independent  tracks,  with  neither 
track  knowing  what's  happening  on 
the  other  track  until  the  two  tracks 
come  together  at  an  appropriate  time 
that  I'll  describe  in  a  minute. 

Assignment  of  judges  to  sit  on  pan- 
els is  done  by  a  committee  of  judges 
that  does  not  include  the  chief  judge. 
The  committee  operates  with  what  I 
could  best  describe  as  "amended  ran- 
dom selection."  It  begins  with  a  com- 
puterized matrix  that  is  totally 
random.  Then  data  are  fed  in,  such  as 


before  an  oral  argument  calendar  is 
to  begin,  the  circuit  executive  deliv- 
ers to  the  clerk  the  names  of  the 
judges  who  will  sit  on  that  oral  argu- 
ment calendar,  and  the  clerk's  office 
ships  the  briefs  out  to  them.  This  is 
the  first  time  that  the  two  tracks 
come  together. 

Then  is  it  made  public? 

Then  the  calendar  goes  to  the  law- 
yers. The  names  of  the  judges  are 
usually  made  public  two  to  three 
weeks  ahead. 

But  as  far  as  selecting  a  case  to  go 
before  a  judge  or  judges,  or  a  judge  or 
judges  to  sit  on  a  particular  case, 
there  is  no  way  that  this  can  be  done. 

There  is  an  exception  for  emer- 
gency and  expedited  cases.  A  case  of 
great  importance  may  arise,  which  a 
judge  orders  expedited,  and  then  it  is 
up  to  the  clerk  to  decide  what  to  do 
with  it.  He  looks  at  the  calendars  of 
panels  coming  up  within,  say,  the 
next  thirty  days.  A  panel  may  have 
lost  a  case  because  of  a  settlement,  a 
continuance,  or  some  other  reason. 
The  clerk  plugs  the  expedited  case 
into  the  first  available  vacancy.  If 
there  are  two  panels  with  vacancies, 


which  I  have  had  experience. 

We've  helped  by  doing  two  or  three 
things.  Beginning  around  1970  sev- 
eral judges  of  the  former  Fifth  began 
teaching  oral  advocacy  and  brief  writ- 
ing, by  writing  about  these  subjects 
in  law  review  pieces,  talking  about 
them  in  seminars  and  speeches,  and 
furnishing  materials  that  state  and 
local  bars  include  in  local  manuals. 
Oral  advocacy  is  better  in  our  part  of 
the  country.  A  lot  of  the  hokum  and 
show  has  gone  out  of  it.  It's  much 
more  of  a  reasonable  dialogue 
between  people  talking  together 
about  an  important  matter  on  which 
opinions  can  differ.  It  is  better.  That 
is  not  to  say  it  couldn't  be  improved 
more,  because  it  could. 

Almost  all  judges  on  the  Eleventh 
try  to  provide  counsel  with  a  little 
guidance  when  they  appear  for  oral 
argument.  Most  of  our  judges  who 
preside  over  panels  announce  when 
See  GODBOLD,  page  6 
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the  proceedings  begin  that  the  court 
has  read  the  briefs  and  is  generally 
familiar  with  the  issues,  that  counsel 
need    not    recite    the    facts    but   can 
approach     the     microphone     and 
directly  address  the  real  issues  that 
they  think  will  be  dispositive  of  the 
case,  and  that  they  can  leave  the  rest 
of  it  out.  This  sets  the  boundaries  and 
if  counsel  stray  very  far,  a  judge  is 
likely  to  direct  them  into  areas  vital  to 
the  case.  It  is  not  as  it  used  to  be, 
when  the  oral  advocate  was  sort  of 
like  Pavarotti  giving  a  great  solo  dra- 
matic   performance,    and    nobody 
dared  to  interfere.  It's  much  more  of  a 
two-way    dialogue    now,    with    the 
court  guiding  counsel  a  bit.  And  if  a 
lawyer  strays  off-base— for  example, 
by  saying  something  abusive  about 
the  other  lawyer— he'll  be  caught  up 
short. 

The  bar  understands  this  a  lot  bet- 
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ter.  Part  of  the  reason  for  the  greater 
understanding  is  that  a  high  percent- 
age of  the  lawyers  appearing  before 
courts  of  appeals  today  are  young 
lawyers  appearing  for  the  first  time,  J 
as  appointed  counsel. 

The  day  of  the  lion  of  the  bar  who 
does  nothing  but  appellate  advocacy 
is  about  gone.  Before  the  young  law- 
yers appear,  they  find  out  the  best 
way  to  handle  an  appellate  court 
appearance,  and  they  are  not  depen- 
dent upon  any  historical  or  personal 
pattern  of  experience. 

What  other  steps  could  be  taken  to 
improve  the  courts  of  appeals? 

I  hope  that  Congress  will  help  us  by 
eliminating  some  of  the  minor  and 
trivial  matters  we  deal  with.  For  more 
than  95  percent  of  the  litigants  in  the 
federal  system,  a  court  of  appeals  is 
the  court  of  final  review.  I  would  like 
to  see  the  federal  courts  used  chiefly 
as  forums  for  safeguarding  constitu- 
tional   and   other    important    rights. 
They  are  also  the  appropriate  place 
for   various   other   cases,   but   there 
should  always  be  the  recognition  that 
the    federal    court    is    pretty    heavy 
artillery  to  wheel  up.   In  my  judg- 
ment, it  ought  not  to  be  directed  to 
matters  like  the  size  of  the  print  on  a 
loan-closing     statement     under    the 
Truth-in-Lending  Act.  We  have  no 
business  deciding  whether  a  used-car 
dealer  should  have  known  that  an 
odometer  reading  of  twelve  thousand 
miles  on  a  ten-year-old  pickup  truck 
had  been  altered,  or  whether  a  small 
farmer  with  six  pigs  has  violated  the 
Environmental    Protection    Act    by 
moving  the  location  of  his  pigpen. 

This  is  not  to  say  that  the  persons 
involved  don't  have  real  grievances. 
And  there  may  be  societal  interests  to 
satisfy  that  go  beyond  the  person 
himself.  It  is  a  question  of  which 
institutions  in  society  should  settle 
these  kinds  of  differences. 

On  the  other  hand,  it  is  my  belief 
that  there  are  some  problems  that  are 
so  big  that  they  have  no  place  in  the 
federal  court  system.  Let's  take  the 
question  of  whether  a  multimillion- 
dollar  dam,  or  a  multibillion-dollar 
waterway,  should  be  built.  These  are 


Calendar 


uly  6-9  Tenth  Circuit  Judicial  Con- 
ference 
|uly  7-8  Judicial  Conference  Commit- 
tee on  Administration  of  the 
Bankruptcy  System 
[uly  7-10  Eighth  Circuit  Judicial  Con- 
ference 
July  7-10  Sixth  Circuit  Judicial  Con- 
ference 
July  11-12  Judicial  Conference  Com- 
mittee on  the  Judicial  Branch 
July  11-12  Judicial  Conference  Com- 
mittee on  Court  Administra- 
tion 
July  11-12  Judicial  Conference  Com- 
mittee    on     Intercircuit 
Assignments 
July  13-15  Judicial  Conference  Com- 
mittee on  Judicial  Ethics 
July  13-15  Judicial  Conference  Com- 
mittee    to     Implement     the 
Criminal  Justice  Act 
July  17-21   Ninth  Circuit  Judicial  Con- 
ference 
July  25-26  Judicial  Conference  Com- 
mittee on  Administration  of 
the  Criminal  Law 
July  28-29  Judicial  Conference  Com- 
mittee on  Operation  of  the 
Jury  System 


questions  of  major  importance,  with 
environmental,  social,  political,  emo- 
tional, scientific,  and  historical  signif- 
icance.   There's    one    thing    such    a 
question  is  not— it's  not  a  legal  prob- 
lem. More  than  that,  if  made  a  legal 
problem  it  will  be  entrusted  to  one 
judge  or  to  three  judges  who  have  no 
special  expertise  in  the  matter.  Also, 
it  may  be  entrusted  to  them  to  decide 
on  the  basis  of  the  peculiar  format  of 
whether  the  right  words  are  on  a 
piece  of  paper,  an  impact  statement. 
That's     a     strange    way    to    decide 
whether  it  is  in  the  country's  interest, 
after  a  balancing  of  all  the  separate 
interests     affected,     to     build     a 
multimillion-dollar  dam.  Not  only  is 
the  forum  wrong,  the  wrong  ques- 
See  GODBOLD,  page  7 
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tion  is  asked.  I  would  like  to  see  us  get 
out  of  this  business — not  because  it's 
not  important,  but  because  there  are 
other  forums  in  which  it  can  be 
settled  better. 

For  instance,  I  sat  on  one  case  that 
involved  the  site  of  a  new  station  on 
the  metro  line  being  built  in  Atlanta. 
The  dispute  was  over  whether  it 
should  be  moved  to  another  location 
because  of  a  line  of  about  six  or  eight 
sycamore  trees.  I  understand  the 
interest  of  the  residents  in  the  syca- 
mores, and  I  understand  the  interest 
of  the  metro  system.  I'm  just  the 
wrong  person  to  be  deciding  whose 
interest  should  prevail. 

So  you  believe  that  too  many  ques- 
tions are  being  brought  to  the  federal 
courts  for  resolution? 


Yes.  This  matter  directly  relates  to 
new  jurisdiction  that  Congress  gives 
us.  The  legislators  are  fully  within 
their  powers  in  giving  us  new  juris- 
diction. But,  you  see,  we  are  natural 
loci  for  new  jurisdiction.  It  is  assumed 
that  since  we  are  here,  we  are  in 
place,  we've  got  skilled  personnel, 
and  we've  got  a  reasonably  good  track 
record,  why  not  give  it  to  us? 

Something  else  that  would 
improve  matters  in  the  courts  of 
appeals  is  fewer  and  shorter  opinions. 
The  logic  of  fewer  and  shorter  opin- 
ions is,  in  part,  a  function  of  alloca- 
tion of  resources.  Some  cases  simply 
do  not  contribute  to  the  body  of  the 
law.  Relieving  judges  of  the  necessity 
of  writing  in  these  cases  would  leave 
them  free  to  write  in  the  cases  that 
will  contribute  to  the  body  of  the  law. 
See  GODBOLD,  page  8 


Pilot  Courts  Discuss  Attorney  Admissions  Programs 


A  seminar  for  representatives  of 
the  pilot  courts  participating  in  the 
work  of  the  Implementation  Com- 
mittee of  the  Judicial  Conference  of 
the  United  States  on  Admission  of 
Attorneys  to  Federal  Practice  (the 
King  Committee)  was  held  in 
Washington,  D.C.,  on  June  6  and  7. 

Judges,  lawyers,  and  law  profes- 
sors from  the  Districts  of  California 
(Central  and  Northern),  Florida 
(Northern  and  Southern),  Illinois 
(Northern),  Iowa  (Southern),  Mary- 
land, Massachusetts,  Michigan  (East- 
ern and  Western),  Puerto  Rico, 
Rhode  Island,  and  Texas  (Western) 
met  to  discuss  the  current  status  of 
their  admissions  programs,  the  con- 
sequences of  complaints  about  the 
aperation  of  the  rules  developed  pur- 
suant to  these  programs,  and  the  pro- 
vision of  necessary  funding  and 
personnel  support  to  the  programs. 

Herschel  Friday,  chair  of  the  Amer- 
ican Bar  Association's  Task  Force  on 
Professional  Competence,  addressed 
the  seminar;  he  discussed  the  bar's 
view  on  enhancing  attorney  compe- 
tence and  shared  the  results  of  the 
task  force's  preliminary  work.  Chief 
lustice  Burger  attended  one  of  the 


sessions,  speaking  briefly  on  the  sig- 
nificance of  the  work  in  the  pilot 
courts  and  thanking  the  participants 
for  their  contributions  to  the 
improvement  of  advocacy  in  the  fed- 
eral courts. 

The  Judicial  Conference,  at  its  Sep- 
tember 1979  meeting,  created  the 
King  Committee  to  implement  and 
evaluate  the  major  recommendations 
of  the  Judicial  Conference  Commit- 
tee to  Consider  Standards  for  Admis- 
sion to  Practice  in  the  Federal  Courts, 
known  as  the  Devitt  Committee. 
These  recommendations  included  the 
development  of  an  admissions  exami- 
nation on  federal  practice  subjects,  a 
trial  experience  requirement,  a  peer 
review  procedure,  a  law  student  prac- 
tice provision,  and  support  of  contin- 
uing legal  education  programs  on 
trial  advocacy  and  federal  practice. 
Rules  implementing  one  or  more  of 
these  recommendations  have  been 
(or  are  about  to  be)  adopted  in  all  of 
the  pilot  districts. 

The  June  6  and  7  program  was  the 
second  such  seminar  for  the  pilot 
court  representatives,  the  first  hav- 
ing been  held  in  April  1982  (see  The 
Third  Branch,  July  1982).  ■ 


Personnel 


Nominations 

H.  Ted  Milburn,  U.S.  District  Judge, 

E.D.  Tenn.,  Apr.  14 
Leonard    D.    Wexler,    U.S.    District 

Judge,  E.D.N.Y.,  May  11 
Pasco    M.    Bowman   II,   U.S.   Circuit 

Judge,  8th  Or.,  May  24 
Gene  Carter,  U.S.  District  Judge,  D. 

Me.,  May  26 
Hector    M.     Laffitte,    U.S.    District 

Judge,  D.P.R.,  May  26 
Peter  C.  Dorsey,  U.S.  District  Judge, 

D.  Conn.,  June  7 

Confirmations 

Bobby  Ray  Baldock,  U.S.  District 
Judge,  D.N.M.,  June  6 

Julia  S.  Gibbons,  U.S.  District  Judge, 
W.D.  Tenn.,  June  6 

H.  Ted  Milburn,  U.S.  District  Judge, 
E.D.  Tenn.,  June  6 

Appointments 

Ricardo  H.  Hinojosa,  U.S.  District 
Judge,  S.D.  Tex.,  May  21 

Joel  M.  Flaum,  U.S.  Circuitjudge,  7th 
Cir.,  June  1 

Senior  Status 

William  C.  Keady,  U.S.  District  Judge, 
N.D.  Miss.,  Apr.  26 

Edward  T.  Gignoux,  Chief  Judge,  D. 
Me.,  June  1 

Death 

Harry  C.  Westover,  U.S.  District 
Judge,  CD.  Cal.,  Apr.  14 

PAROLE,  from  page  3 

pay  but  had  willfully  failed  to  do  so, 
he  or  she  would  not  be  released. 

A  hearing  would  be  required  if  a 
release  data  was  delayed  more  than 
120  days  because  of  an  unsatisfied 
order  of  restitution.  A  reasonable 
plan  for  payment  (or  performance  of 
services,  if  ordered  by  the  court) 
would  be  required  as  a  condition  for 
the  release  on  parole  of  any  prisoner 
with  an  unsatisfied  restitution  order. 

Comments  on  any  of  these  propos- 
als should  be  sent  by  July  15  to  U.S. 
Parole  Commission,  5550  Friendship 
Boulevard,  Chevy  Chase,  MD  20815. 
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Historically,  appellate  courts  wrote 
opinions,  but,  history  to  the  contrary, 
the  appellate  judge  deserves  confi- 
dence when  he  rules  on  a  routine, 
run-of-the-mill  case,  without  having 
to  write  and  explain  why  he  did  it. 

Many  judges  are  trying  to  limit 
themselves  on  writing  opinions.  It 
isn't  easy.  A  judge  operates  with  the 
understandable  psychology  that 
since  he  has  done  this  work,  and  been 
through  this  intellectual  process  to 
reach  this  decision,  and  has  either 
written  it  out  or  outlined  the  reasons 
for  it,  it's  necessary  for  him  to  for- 
malize his  writing  and  make  it  avail- 
able to  the  world  at  large,  so  they  can 
understand  why  the  decision  was 
reached. 

Before  you  opened  up  for  business 
in  the  Eleventh,  did  you  all  agree  to  a 
policy  on  publication  of  opinions? 

We  carried  forward  the  practice  of 
the  former  Fifth,  which  permits  a 
panel  to  decide  in  a  particular  case 
whether  the  opinion  will  be  pub- 
lished. We  do  not  have  a  rule  on  that, 
and  we  don't  want  a  rule  on  it.  We 
leave  it  up  to  each  panel  to  decide.  We 
do  not  have  a  rule  that  forbids  ci- 
tation  of  unpublished  opinions;   we 


neither   encourage   it   nor   forbid   it. 
And  we  see  very  little  citation. 

Do  you  have  any  final  comments 
on  ways  to  improve  the  appellate 
courts? 

Yes.    I    want   to  add   that  another 
thing  we  could  do  to  help  the  courts 
of     appeals  — in     fact,     all     federal 
courts— is  to  have  a  stronger  sense  of 
accountability.     We've    prided    our- 
selves   on    our    independence    since 
1789.    But   independence   of   judicial 
decision  and  action  is  not  the  same  as 
lack    of    accountability.    We    have   a 
responsibility  to  the  bar  and  to  the 
litigants  and  to  the  country  for  fair 
and   efficient   administration   of  the 
court  system.  Once  in  a  while  we  get 
this  confused  with  independence.  We 
have  to  be  careful  that  our  jealously 
guarded  independence  is  not  a  cloak 
for  delay  and  inefficiency  and  lack  of 
consideration  for  lawyers,  litigants, 
and  even  for  the  public.  We  should  feel 
accountable  to  the  institutions  that  I 
referred   to— the   bar,   the  litigants, 
the  lawyers,  the  country  itself — and 
to  our  peers  and  to  ourselves.  The 
idea  of  a  federal  judge  as  sort  of  a 
baron   of   a   privately   owned   fief  is 
about  gone.  But  we've  still  got  a  way 
to  go  in  feeling  a  sense  of  accountabil- 
ity   in    a    system   in    which    the   law 


doesn't  impose  any  structure  on  us  to 
force  us  to  be  accountable.  We  have 
to  create  it  ourselves.  And  we  have  to 
be  very  careful  that  we  don't  confuse 
our  desire  for  independence  with  a 
feeling  that  we  are  not  accountable  to 
anybody.  ■ 


NEW  AIMS,  from  page  1 

capability.  A  users'  group  composed 
of  one  member  from  each  of  the  thir- 
teen circuits  met  at  the  FJC  in  mid- 
May  to  give  initial  guidance  to  the 
FJC  on  policy  and  technical  matters 
pertaining  to  the  development  of 
New  AIMS. 

New  AIMS  is  one  of  several  proj- 
ects now  being  undertaken  by  the 
Center  to  replace  the  presently  cen- 
tralized FJC/AO  computer  system 
with  a  decentralized  system  of  indi- 
vidual computers  placed  in  courts 
throughout  the  country.  The  goal  of 
this  new  stage  in  computerization  is 
to  take  advantage  of  recent  develop- 
ments in  computer  hardware  and 
software  technology.  As  in  the  past, 
every  effort  is  being  made  in  these 
projects  to  coordinate  closely  with 
the  courts  in  which  new  systems  are 
being  implemented.  ■ 
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ormer  Congressman  Tom  Railsback  Reflet  -  cBl  Prisons  to  Train 

)n  Needs  of  the  Federal  Judiciary  ^        '"tfjand  Educate  Inmates, 

to  new  legislation  that  create^ft%      Advocates  Chief  Justice 

causes  of  action.  Do  you  believe  our  Although     new     prison     facilities 

legislators    fully    understand    the        worth  $1  billion  are  currently  under 


Tom   Railsback  (R-UU  recently  left  the 

Representatives  after  sixteen  years  of 

rvice.  During  hi*  tenure,  former  congress- 

an  Railsback  was  a  stalwart  friend  of  the 

deral  judiciary. 

As  a  minority  member  of  the  House  Sub- 
mmittee  on  Courts,  Civil  Liberties  and 
administration  of  justice,  he  introduced  or 
sponsored  many  influential  pieces  oflegisla- 
on.  Among  those  profoundly  affecting  the 
\diciary  were  the  Federal  Magistrate  Act  of 
979  and  the  judicial  Councils  Reform  and 
idicial  Conduct  and  Disability  Act  of 
980,  which  broadened  the  membership  of 
rcuit  judicial  councils  and  established  proce- 
ires  by  which  they  receive  complaints  of 
dicial  unfitness.  Another  initiative  that  he 
irsued,  with  Subcommittee  Chairman 
obert  Kastenmeier,  but  that  proved  elusive 

the  97th  Congress,  was  the  elimination  of 
e  mandatory  jurisdiction  of  the  Supreme 
ouri. 

Mr.  Railsback  is  now  executive  vice- 
esident  of  the  Motion  Picture  Association  of 
merica,  which  has  offices  in  Washington. 

The  size  of  federal  court  caseloads 
)ntinues  to  grow,  due  in  some  part 


impact  on  the  courts  of  legislative 
enactments?  And,  if  not,  what  do  you 
suggest  as  a  remedy  for  this 
situation? 

It  is  my  belief  that  legislators  do  not 
always  understand  the  impact  on  the 
courts  of  certain  legislative  enact- 
ments. At  one  point  I  introduced  leg- 
islation which  would  have  required  a 
judicial  impact  statement,  and  I  still 
think  that's  a  good  idea. 

The  other  legislation  that  was  con- 
sidered as  recently  as  last  year — again 
legislation  I  introduced,  cosponsored 
by  Bob  Kastenmeier  and  some 
others — would  have  repealed  provi- 
sions in  a  number  of  statutes  that 
give  priorities  to  certain  kinds  of 
cases.  That  is  something  the  Ameri- 
can Bar  Association  and  its  Commit- 
tee on  Judicial  Improvements  have 
been  very  much  concerned  about  and 
rightfully  so  in  my  opinion,  but  that 
See  RAILSBACK,  page  5 


JC  Completes  Court  Reporting  Study 


The  Federal  Judicial  Center 
■cently  completed  A  Comparative  Eval- 
tion  of  Stenographic  and  Audiotape 
\ethods  for  United  States  District  Court 
'porting,  which  has  been  forwarded 

>  the  members  of  the  Judicial  Con- 
rence  Committee  on  Court  Admin- 
tration.  The  report  presents  the 
■suits  of  Center  research  under- 
ken  for  the  Judicial  Conference  in 
•sponse  to  the  mandate  of  section 
)1  of  the  Federal  Courts  Improve- 
ent  Act  of  1982  (96  Stat.  25,  56-57). 
-opies  will  be  available  for  general 
stribution  in  the  near  future,  as 
ascribed  below.) 

That  legislation  authorizes  the 
onference  to  promulgate  regula- 
ons  giving  effect  to  an  amendment 

>  the  federal  court  reporting  statute 


that  would  broaden  the  types  of  of  f  i- 
cial  court  reporting  methods  that 
each  district  judge  may  elect  to  use  in 
his  or  her  court. 

The  report  concludes  that  given 
appropriate  management  and  super- 
vision, electronic  sound  recording 
can  provide  an  accurate  record  of  U.S. 
district  court  proceedings  at  reduced 
cost,  without  delay  or  interruption, 
and  provide  the  basis  for  accurate  and 
timely  transcript  delivery. 

Background.  As  reported  in  the 
November  1982  Third  Branch,  section 
401  was  enacted  in  part  because  of 
controversy  over  General  Account- 
ing Office  assertions  that  electronic 
sound  recording  methods  should 
replace  stenographic  methods  for 
See  STUDY,  page  2 


construction  and  the  next  ten  years 
will  see  as  much  as  $10  billion  spent 
for  more  of  the  same,  "[jjust  more 
stone,  mortar,  and  steel  for  walls  and 
bars  will  not  solve  [the]  dismal  prob- 
lem" faced  by  our  society  and  our  cor- 
rectional systems  as  a  result  of  our 
failure  to  rehabilitate  criminals  while 
they  are  incarcerated.  Chief  Justice 
Warren  E.  Burger  told  an  audience  of 
16,000  people,  including  the  graduat- 
ing class  at  Pace  University  in  New 
York  City,  on  June  11,  1983,  that  it  is 
a  requirement  of  a  civilized  society 
that  it  "do  whatever  can  reasonably 
be  done  to  change  that  person  before 
he  or  she  goes  back  into  the  stream  of 
society." 

It  is  questionable  whether  current 
correctional  practices  help  to  divert 
prison  inmates  from  returning  to 
criminal  pursuits  once  they  are 
released,  the  Chief  Justice  told  his 
audience,  because  when  prisons  are 
mere  "human  warehouses,"  they  do 
not  provide  the  means  for  prisoners 
to  develop  self-esteem,  do  not  incul- 
cate the  work  ethic,  and  do  not  trans- 
mit the  skills  and  habits  that  would 
allow  a  released  individual  to  lead  a 
normal  and  productive  life. 

It  behooves  us  to  support  legisla- 
tion that  would  facilitate  the  conver- 
See  PRISONS,  page  4 
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STUDY,  from  page  1 

court     reporting     in     U.S.     district 
courts.    Section    401(b)    of    the    act 
directs    the    Conference   to  "experi- 
ment with  the  different  methods  of 
recording    court    proceedings."    The 
purpose  of  the  Center's  experiment 
was  to  provide  the  judicial  Confer- 
ence   with    information    to    use    in 
determining  whether  to  promulgate 
regulations  that  would  give  effect  to 
a     prospective     amendment     to     28 
U.S.C.     §    753(b).    The    prospective 
amendment    would    give  "electronic 
sound      recording     or     any     other 
method"   equal   status   with  "short- 
hand   [or]    mechanical    means"   as   a 
method  of  taking  the  record,  "subject 
to    regulations   promulgated   by   the 
Judicial  Conference  and  subject  to  the 
discretion  and  approval  of  the  judge." 
Under    section    401(b),    the    regula- 
tions, and  thus  the  amendment  to  28 
U.S.C.  §  753(b),  may  not  take  effect 
until  October  1,  1983.  The  act  in  no 
way   mandates  that  the  Conference 
promulgate  regulations;  and  even  if 
regulations  are  promulgated,  use  of 
electronic  sound  recording  would  be 
at  the  discretion  of  the  judge. 

The  Third  Branch  will  carry  further 
information,  as  appropriate,  on 
whatever  action  the  Conference 
takes  under  the  statute. 

Project  design.  The  Center, 
assisted  by  the  Administrative 
Office,  evaluated  the  operation  of 
audio  recording  systems  in  twelve 
district  courtrooms  located  in  ten  cir- 


cuits.   During    the    test,    the    steno- 
graphic reporters,  as  the  official  court 
reporters,  took  the  official  record  and 
prepared  transcript  pursuant  to  stat- 
ute and  Judicial  Conference  policies. 
This  allowed  a  side-by-side  test  of  the 
two     systems.     Four-track    cassette 
tape     recorders     were     installed     in 
eleven    project    courtrooms,    and    a 
reel-to-reel  eight-track  recorder  was 
installed  in  one  courtroom.  Personnel 
employed  in  the  office  of  the  clerk  of 
court   were  assigned  to  operate  the 
recorders,   prepare  logs  of  the  pro- 
ceedings, and  ship  audio  recordings 
and    other    materials    to   designated 
transcription  companies  whenever  a 
transcript  was  ordered  from  the  offi- 
cial court  reporter. 

The  performance  of  the  audio 
recording  system  was  evaluated 
according  to  four  criteria  based  on 
the  legislative  history  of  the  statu- 
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tory  mandate:  transcript  accuracy, 
timeliness  of  transcript  delivery,  the 
systems'  cost  to  the  government,  and 
the  ease  with  which  the  systems  can 
be  used  to  record  proceedings  in  and 
out  of  the  courtroom. 

Transcript  accuracy.  Transcript 
accuracy  was  evaluated  using  a  strati- 
fied sample  of  2,483  pages  of  audio- 
based  transcript  (and  the  matching 
pages  from  the  official  transcripts) 
drawn  from  17,815  transcript  pages 
from  eighty-two  civil  and  criminal 
cases  of  varying  length  and  complex- 
ity, including  several  bilingual  pro- 
ceedings. Discrepancies  between  the 
paired  transcript  pages  were  com- 
pared with  the  audiotape  to  deter- 
mine which  transcript,  if  either, 
matched  the  tape. 

This  procedure  was  used  for  two 

separate      evaluations.     One 

See  STUDY,  page  6 


Small  and  Medium  Courts  to  Receive  Microcomputers 


Five  district  courts  will  be  working 
with  the  staff  of  the  Federal  Judicial 
Center  in  the  installation  of  auto- 
mated case  management  and  court 
administration  systems  for  small- 
and  medium-size  district  courts.  Each 
court  is  to  be  served  by  a  microcom- 
puter placed  in  the  courthouse. 

The  five  courts  are  the  Southern 
District  of  Illinois,  the  District  of 
Nebraska,  the  District  of  New  Mex- 
ico, the  Western  District  of  Washing- 
ton, and  the  Eastern  District  of 
Wisconsin.  Initially,  Illinois  and  Wis- 
consin will  work  with  a  case  manage- 
ment system,  New  Mexico  and 
Washington  with  a  jury  management 
system,  and  Nebraska  with  a  prop- 
erty inventory  system.  Each  court 
will  eventually  add  one  or  more  other 
applications  from  among  the  three 
just  listed  as  well  as  attorney  admis- 
sions, financial,  and  personnel 
systems. 

These  installations  are  the  second 
phase  of  the  Small  and  Medium 
Court  Automation  Project  (SAM- 
(  AP),  which  has  been  undertaken 
jointly  by  the  FJC  and  the  Adminis- 
trative Office  as  one  of  several  steps 


to  bring  additional  automated  sys- 
tems support  to  the  courts  while  tak- 
ing advantage  of  new  developments 
in  computer  hardware  and  software. 
The  first  phase  of  the  project  placed 
small  computers  in  several  courts  to 
test  the  feasibility  and  acceptability  of 
an  automated  case  management  sys- 
tem that  was  independent  of  routine 
contact  with  computers  located  at  the 
Center  or  the  Administrative  Office. 
Evaluations  of  the  first  phase  were 
positive,  and  the  Administrative 
Office  has  therefore  proceeded  with 
the  procurement  of  additional 
equipment. 

The  microcomputers  to  be  installed 
in  the  five  courts  for  this  second 
phase  are  more  powerful  than  the 
hardware  used  for  the  first.  Further, 
more  of  the  courts'  work  will  be  facili- 
tated by  the  newly  available  software 
programs. 

The  rate  of  expansion  of  installa- 
tions under  SAMCAP  will  depend  on 
a  number  of  factors.  Courts  desiring 
more  information  about  the  future  of 
the  project  should  contact  Fred 
McBride,  Chief,  Systems  Services 
Division,  Administrative  Office.      ■ 
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AO  Statistics  Show  Rise 
Of  Federal  Offenders  for 

The  number  of  criminal  defen- 
dants whose  cases  were  disposed  of 
by  the  U.S.  district  courts  in  the  sta- 
tistical year  ending  June  30,  1982, 
rose  6.1  percent  over  the  correspond- 
ing figure  for  1981.  Of  the  40,466 
defendants,  79.7  percent,  or  32,252, 
were  convicted  and  sentenced  by  the 
district  courts.  Over  four-fifths 
(81.7  percent)  of  those  convicted  had 
pled  guilty,  and  3.2  percent  had  pled 


in  Disposition 
1982 

In  addition  to  comparative  data  on 
the  types  of  disposition  and  the  types 
of  sentences  given  defendants  over 
the  last  decade,  and  in  some  cate- 
gories over  longer  periods,  the  report 
presents  demographic  data  on 
defendants  in  historical  tables  by 
major  offenses.  This  year  an  addi- 
tional table  is  provided  to  show  the 
prior  records  of  convicted  defendants 
by  their  major  offenses. 


COKVICTED  AND  SENTENCED: 
32,252  (79.7%) 


ACQUITTED  BY 

COURT  OR  JURY: 

1,163  (2.9%) 


NOT 
CONVICTED: 
8,214  (20.3%) 


DISMISSED: 
7,051  (17.4%) 


PLEA  OF  GUILTY: 
26,355  (65.1%) 


CONVICTED 
BY  COURT 
OR  JURY: 
4,860  (12.0%) 


PLEA  OF 
NOLO 

CONTENDERE: 
1,037(2.6%) 


Source:  Administrative  Office  of  the  U.S.  Courts 


nolo  contendere.  The  number  of  defen- 
dants not  convicted  was  8,214,  or 

20.3  percent;  cases  against  7,051,  or 

17.4  of   all   prosecuted    defendants, 
were  dismissed,  and  2.9  percent  won 


Among  significant  data  reported  in 
the  publication  are  the  following 
statistics: 

•  Of    the    convicted    defendants, 


acquittals  following  trials  by  judge  or  -'  12,361,  or  38.3  percent,  received  pris- 

jury.  on     sentences,     and     35.8     percent 

These  conviction  rates  are  included  received  terms  of  probation.  Another 

in  the  recently  released  volume  Federal  11      percent     of     those     convicted 

Offenders  in  United  States  District  Courts  received  split  sentences,  consisting  of 

1982,  an  annual  publication  from  the  short  prison  terms  followed  by  pro- 

AO's  Statistical  Analysis  and  Reports  bation  terms.  Close  to  two-thirds  of 

Division   that  presents  statistics  on  those   sentenced   to  prison  received 

the    outcome    of    U.S.    prosecutions  terms  of  more  than  two  years;  47.3 

nationally  and  by  district.  percent  of  the  total  were  sentenced 


for  more  than  three  years.  Over  half 
(55.4  percent)  of  probationers 
received  terms  of  more  than  two 
years. 

According  to  the  7  982  Annual  Report 
of  the  Director  of  the  Administrative 
Office,  the  increase  in  numbers  of 
convicted  individuals  receiving  pris- 
on sentences  of  less  than  one  year 
was  minimal,  but  the  numbers  of  per- 
sons receiving  longer  sentences 
increased  markedly  from  statistical 
1981  to  1982.  The  average  sentence 
in  months  has  been  increasing  gradu- 
ally since  1977  and  in  the  last  two 
years  has  jumped  almost  7  months  to 
58.6  months.  (This  average  does  not 
See  OFFENDERS,  page  4 


Liability  Insurance 

Available  to 

Federal  Judges 

The  American  Bar  Association's 
National  Conference  of  Federal 
Trial  Judges  has  announced  the 
availability  to  federal  judges  of  spe- 
cial professional  liability  insurance 
that  may  be  purchased  for  as  little 
as  $100  per  year  for  protection  up 
to  $500,000. 

Federal  trial  and  appellate  judges 
have  been  concerned  about  recent 
civil  filings  alleging  wrongful  acts 
by  the  judges,  particularly  in  mat- 
ters involving  performance  of  their 
nonjudicial  duties.  Accordingly, 
members  of  the  conference's  execu- 
tive committee  decided  to  investi- 
gate what  insurance  might  be 
available  to  them.  Judge  Frederick 
B.  Lacey  (D.N. J.),  vice-chairman  of 
the  conference,  canvassed  the  field 
carefully,  talked  with  a  number  of 
knowledgeable  persons  within  the 
insurance  industry  and  the  legal 
profession,  and  ultimately  made 
arrangements  with  a  leading  com- 
pany for  broad  professional  liability 
insurance  coverage.  Since  then  130 
federal  judges  have  opted  to  take 
this  coverage. 

Judges  who  are  interested  in  this 
insurance  should  contact  Ernest 
Zavodnyik,  staff  director  of  the 
ABA's  Judicial  Administration  Divi- 
sion, at  33  West  Monroe  Street, 
Chicago,  IL  60603,  (312)  621-9564. 


theTT-QED  branch 
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take  into  account  those  who  received 
split  sentences  or  those  who,  begin- 
ning in  1978,  received  indeterminate, 
Youth  Corrections  Act  or  youthful 
offender,  or  life  sentences.) 

•  Increases  in  sentence  terms  for 
drug  violators  were  particularly  dra- 
matic: While  the  average  for  mari- 
juana violators  in  1981  was  48.4 
months,  the  average  in  1982  was  56.5 
months,  a  16.7  percent  increase.  Sim- 
ilarly, the  1981  average  of  49.8 
months  for  controlled-substance  vio- 
lators increased  by  18.5  percent  to  59 
months  in  1982.  The  1981  average  of 
62.7  months  for  narcotics  violators 
increased  by  a  smaller  percentage,  5.4 
percent,  to  66.1  months  in  1982. 

•  While  35.8  percent  of  convicted 
defendants  in  all  categories  were 
placed  on  probation,  those  convicted 
of  the  so-called  white-collar  crimes 
received  sentences  of  probation  more 
frequently:  52  percent  in  income  tax 
fraud  cases,  53  percent  in  other  fraud 
cases,  43  percent  in  forgery  cases,  and 
45  percent  in  federal  gambling 
offense  cases  were  placed  on  proba- 
tion. (A  high  percentage  of  defen- 
dants convicted  for  antitrust 
violations  received  probation  and/or 
other  sentences,  but  because  a  sub- 
stantial number  of  these  defendants 
are  corporations,  comparable  ratios 
are  unavailable.) 

•  Of    the    defendants    for    whom 
prior  criminal  record  was  reported, 
54.3  percent  had  prior  records.  For 
those  with  prior  records,  53.1  percent 
had  served  prison  terms,  44.8  percent 
had  been  on  probation,  and  2.1  per- 
cent had  had  records  as  juveniles.  Of 
the  number  of  individuals  convicted 
in  federal  courts  for  whom  age  was 
reported  (roughly  80  percent),  nearly 
two-thirds,  or  63  percent,  were  more 
than  29  years  old.  Women  accounted 
for   15.4    percent   of   all  defendants 
convicted   in   U.S.   district  courts  in 
1982,  up  from  10.7  percent  in  1977. 
•  About  one-fifth,  or  20.4  percent, 
of  the  4,593  jury  trials  ended  with 
acquittals,  while  only  15.7  percent  of 
the    1,430    bench    trials   ended   with 
acquittals.  B 


PRISONS,  from  page  1 

sion  of  penal  institutions  into  places 
of   education   and   training  and  into 
factories     for     the    production    of 
goods  —  not    only    for    humanitarian 
reasons,   the  Chief  Justice  said,  but 
also  "for  our  own  protection  and  for 
our    pocketbooks."    He    pointed   out 
that,  notwithstanding  greater  expen- 
ditures   for    law    enforcement    and 
improvements    in    the   law   enforce- 
ment    profession,     new    and     more 
stringent     sentencing     laws,     and 
tougher   parole   and   probation  stan- 
dards, 30  percent  of  America's  homes 
are  still  touched  by  crime  every  year. 
In    addition    to    advising    that    we 
overhaul   our   correctional   practices 
and  convert  our  prisons  into  educa- 
tional and  training  facilities  that  pay 
reasonable  compensation  to  individu- 
als who  work  there  as  well  as  charge 
something  for  room  and  board,  the 
Chief  Justice  urged  further  impera- 
tives. He  counseled  that  it  is  neces- 
sary, also,  to  see  to  the  repeal  of  those 
statutes  that  limit  the  amount  of  pro- 
duction by  the  prison  industries  and 
restrict  the  markets  for  their  prod- 
ucts,   noting    that    the    impact   from 
their   competition   with    the   private 
sector  would  be  very  small.  Related  to 
this  imperative  is  the  equally  strong 
need  to  repeal  laws  that  discriminate 
against  the  interstate  sale  or  trans- 
portation of  prison-made  products. 

The  Chief  Justice  also  appealed  to 
leaders  of  business  and  organized 
labor  to  cooperate  in  permitting  the 
wider  use  of  productive  facilities  in 
prisons.  In  this  connection,  he 
pointed  to  the  small,  but  important, 
example  being  set  in  his  home  state  of 
Minnesota,  where  fifty-two  qualified 
prisoners  are  assembling  computers 
for  Control  Data  Corporation.  The 
concept  of  involving  inmates  in  rele- 
vant work  has  long  been  imple- 
mented in  northern  Europe,  he 
pointed  out,  and,  indeed,  also  in  the 
People's  Republic  of  China. 

Replacing  the  sense  of  hopeless- 
ness that  is  so  pervasive  among  pri- 
son inmates  with  the  opportunity  for 
a  new  life  made  possible  from  the 
self-esteem  that  comes  from  posses- 
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Nominations 

Stephen  N.  Limbaugh,  U.S.  District 

Judge,  E.D.  &  W.D.  Mo.,June7 
Marvin    Katz,    U.S.    District    Judge, 

E.D.  Pa.,  June  21 
James    McCirr    Kelly,    U.S.    District 

Judge,  E.D.  Pa.,  June  21 
Thomas    N.    O'Neill,    U.S.    District 

Judge,  E.D.  Pa.,  June  21 

Confirmations 

Gene  Carter,  U.S.  District  Judge,  D. 

Me.,  June  22 
Leonard    D.    Wexler,    U.S.    District 

Judge,  E.D.N.Y.,  June  22 

Appointments 

Bobby    Ray    Baldock,    U.S.    District 

Judge,  D.N.M.,  June  17 
Leonard    D.    Wexler,    U.S.    District 

Judge,  E.D.N.Y.,  June  23 
Julia  S.  Gibbons,  U.S.  District  Judge, 

W.D.  Tenn.,  June  24 
H.  Ted  Milburn,  U.S.  District  Judge, 

E.D.  Tenn.,  June  24 
Gene  Carter,  U.S.  District  Judge,  D. 

Me.,  July  5 

Elevations 

Joe  Eaton,  Chief  Judge,  S.D.  Fla.,  Dec. 

31,  1982 
John  F.  Nangle,  Chief  Judge,  E.D. 

Mo.,  May  10 
Conrad  K.  Cyr,  Chief  Judge,  D.  Me., 

June  1 

Senior  Status 

H.  Kenneth  Wangelin,  U.S.  District 
Judge,  E.D.  &  W.D.  Mo.,  May 
10 

Deaths 

Charles  R.  Scott,  U.S.  District  Judge, 

M.D.  Fla.,  May  12 
Julius  J.  Hoffman,  U.S.  District  Judge, 

N.D.  111.,  July  1 


sion  of  a  skill  and  good  work  habits, 
the  Chief  Justice  observed,  is  much 
more  likely  to  avert  the  "recall  pro- 
cess" that  sees  so  many  repeat  offend- 
ers sent  back  to  prison.  He  predicted 
that  "improvements  in  our  systems 
can  be  made,  and  the  improvements 
will  cost  less  in  the  long  run  than  fail- 
ure to  make  them." 
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egislation  died  at  the  close  of  the  last 
session.  It  has  been  reintroduced  this 
session  by  Bob  Kastenmeier. 

When  one  looks  at  the  number  of 
statutes  that  assign  priorities,  it's 
imazing.  It  is  clear  the  courts  have 
lad  to  disregard  those  statutory 
priorities  because  there  are  so  many 


f  them.  Congress  would  act  wisely 
3  simply  provide  the  courts  with  the 
pportunity  and  the  discretion  to 
ssign  importance  to  certain  matters 
/hich  the  courts  think  are  of  an 
rgent  or  an  emergency  nature.  That 
i  something  that  should  be  done 
uickly. 

Everybody  agrees  that  just  adding 
lore  judges  to  the  system  isn't  the 
3tal  answer  to  relieving  the  caseload 
roblem.  What  other  actions  would 
elp? 

I  have  another  idea,  which  is  not 
ew.  I'm  a  strong  supporter  of  the 
Jea  of  experimenting  with  neighbor- 
ood  dispute  resolution  centers  or 
ribunals.  We  were  able  to  get  a  bill  on 
ispute  centers  through  and  signed 
ito  law.  It  would  have  provided  seed 
loney  only,  which  I  favor.  I  don't 
avor  a  massive  expenditure  of  funds 
a  set  up  all  kinds  of  neighborhood 
ispute    tribunals    or    anything    like 


that.  On  an  expanded  experimental 
basis  it  makes  a  great  deal  of  sense  to 
do  what  they've  done  in  England,  and 
that  is  to  try  to  make  greater  use  of 
dispute  resolution  centers  that  are 
not  costly.  In  my  opinion,  they've 
been  very  effective.  They  do  not 
always  involve  lawyers,  but  citizens 
who  volunteer  their  time  to  try  to 
mediate  disputes. 

They  could  be  set  up  at  a  minimum 
of  expense.  What  such  a  forum  does 
is  to  give  neighbors  the  opportunity 
to  vent  their  wrath  and  make  their 
explanations,  and  it  gets  the 
disputants  —  or  the  neighbors  — 
talking.  Often  they  are  able  to  agree 


have  to  be  amended  to  confer  Article 
III  status  on  the  bankruptcy  judges, 
or  some  alternative  to  that  solution 
will  have  to  be  chosen.  We  have  a  real 
emergency  since  bankruptcy  judges 
have  been  held  not  to  have  the  requi- 
site authority  to  decide  some  matters 
which  have  been  assigned  to  them. 
That's  one  of  the  priority  items  of  the 
House  Judiciary  Committee,  as  it  well 
should  be.  I  think  the  [Simpson- 
Mazzoli]  immigration  bill  is  enor- 
mously important.  The  criminal  code 
revision  is  another  matter  that  has 
been  before  the  House  Judiciary 
Committee  for  some  time  and  on 
which   it   has  not   acted;   and  that's 


"If  one  visits  the  prisons. .  .it's  very  apparent  that  a  lot 
of  the  industries  are  not  relevant  to  any  job  opportuni- 
ties that  an  inmate  might  be  able  to  find  once  he  or  she 

leaves." 

—  Tom  Railsback 


to  a  peaceful  resolution.  If  we  can 
save  the  courts  the  time  and  expense 
of  hearing  those  minor  claims,  we 
ought  to  try  it. 

Congress  has  never  adequately 
funded  the  bill  we  passed  that  set  up 
the  mechanism  for  providing  seed 
money  for  neighborhood  dispute 
resolution  centers. 

What  about  the  caseload  of  the 
Supreme  Court?  Should  certain 
areas  of  jurisdiction— certain  kinds 
of  cases — be  removed;  or  should  the 
Court  have  more  discretion  to  decide 
what  cases  it  will  review? 

I  favor  legislation,  which  I  spon- 
sored last  year,  that  would  eliminate 
the  mandatory  appellate  jurisdiction 
of  the  Supreme  Court  and  give  it 
complete  discretion  over  its 
jurisdiction. 

And  I  favor  the  establishment  of  an 
intermediate  court  of  appeals.  This 
would  be  another  permanent  layer  in 
the  court  system.  But  it  should  oper- 
ate only  after  we  see  how  the  other 
temporary  intercircuit  tribunal 
operates. 

What  do  you  see  as  the  most  press- 
ing judicial  matters  facing  the  98th 
Congress? 

The    bankruptcy    law   is  going   to 


something  that  many  members 
would  like  to  resolve.  Those  are  three 
essential  matters. 

In  addition,  there  are  problems 
concerning  the  courts  that  are  gener- 
ally referred  to  as  providing  access  to 
justice — making  certain  that  Ameri- 
cans have  access  to  the  courts  for  the 
speedy  resolution  of  disputes  of  all 
kinds. 

Also,  I  favor  abolishing  diversity  of 
citizenship  as  a  jurisdictional  basis. 
And  that  amounts  to  about  25  per- 
cent of  the  civil  filings.  It's  ridiculous 
to  give  plaintiffs  the  option  to  forum 
shop,  and  that's  exactly  what  has 
been  happening.  It  is  the  trial  law- 
yers, primarily,  who  have  been  a  very 
effective  lobby  against  abolishing 
diversity  of  citizenship  jurisdiction. 

Do  you  think  that  criminal  code 
reform  will  ever  pass  as  an  omnibus 
bill? 

I  am  still  optimistic,  because  I  think 
there  are  many  members  who 
genuinely  want  that  to  happen.  As 
you  know,  there  are  some  members 
who  are  opposed  to  the  substantive 
criminal  code  revision,  and  there  are 
some  revisions  that  are  very  contro- 
versial. My  hope  is  that  they  not 
See  RAILSBACK,  page  7 
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evaluation— of  overall  accuracy- 
attempted  to  resolve  all  discrepancies 
appearing  in  a  680-page  subsample  of 
the  2,483-page  sample;  the  other  eva- 
luation attempted  to  resolve  only 
those  discrepancies  in  the  2,483  pages 
that  panels  of  judges  and  lawyers 
determined  would  be  "likely  to  make 
a  difference"  in  any  one  of  several 
potential  uses  of  a  transcript. 

In  the  overall  accuracy  analysis,  the 
audio-based  transcript  matched  the 
audiotape  in  56  percent  of  the  5,717 
discrepancies  that  did  not  represent 
discretionary  deviations  under  proj- 
ect    transcription    guidelines,    the 
steno-based  transcript   matched  the 
tape  in  36  percent  of  such  discrepan- 
cies, and  neither  transcript  matched 
the  tape  in  3  percent  of  the  discrepan- 
cies.    The    remaining    discrepancies 
could  not  be  resolved  by  listening  to 
the  audiotape.  When  the  discrepan- 
cies    were    analyzed    by    individual 
court  and  by  production  schedule,  the 
audio-based  transcript  continued  to 
match  the  audiotape  more  than  did 
the  steno-based  transcript  in  almost 
all  situations. 

To  give  the  benefit  of  the  doubt  to 
the  official  transcript,  all  discrepan- 
cies that  could  not  be  resolved 
because  of  ambiguous  speech  or 
unintelligible  tape  were  counted  as 
"steno-based  transcript  correct." 
With  this  adjustment,  the  audio- 
based  transcript  matched  the  audio- 
tape in  58  percent  of  the 
discrepancies,  and  the  steno-based 
transcript  matched  it  in  42  percent  of 
the  discrepancies,  a  difference  that 
was  statistically  significant. 

For  the  second  accuracy  analysis, 
legal  assistants  screened  all  discre- 
pancies in  the  2,483  pages  to  elimi- 
nate those  that  could  not  possibly 
make  a  difference  if  one  or  the  other 
transcript  were  used  for  trial  or 
appellate  purposes.  Panels  of  judges 
and  lawyers  reviewed  the  6,781 
remaining  discrepancies. 

The  panels  determined  that  744  of 
the  discrepancies  submitted  to  them 
"were  likely  to  make  a  difference"  if 
one  or  the  other  transcript  were  used 


for  posttrial  motions,  on  appeal,  or 
for  a  similar  purpose.  Analysis 
showed  that  the  audio-based  tran- 
script matched  the  audiotape  in  62 
percent  of  these  discrepancies  and 
the  steno-based  transcript  in  38  per- 
cent, counting  discrepancies  that 
could  not  be  resolved  by  listening  to 
the  audiotape  as  "steno-based  tran- 
script correct."  (Eight  percent  of  the 
discrepancies  could  not  be  resolved 
because  the  speech  on  the  audiotape 
was  ambiguous  or  the  tape  was 
unintelligible.) 

Some  panel  members  stressed  that 
many  discrepancies  that  they  could 
not  conclude  were  "likely  to  make  a 
difference"  nevertheless  represented 
intolerable  errors  of  any  federal  court 
reporting  system. 

Timeliness   of  transcript   produc- 
tion. The  timeliness  of  audio-based 
transcript     delivery     was     evaluated 
according  to  whether  the  transcrip- 
tion company  delivered  transcripts  to 
the  clerk  of  court  within  the  Judicial 
Conference    deadlines    for    ordinary 
(thirty   days   after  order),   expedited 
(seven  days  after  order),  daily  (prior 
to  the  normal  opening  hour  of  court 
the  next  day),  and  hourly  transcript 
(within  two  hours  of  the  conclusion 
of  the  morning  or  afternoon  session). 
Eighty-three  percent  of  the  audio- 
based   transcripts   produced   on    the 
ordinary   production   schedule   were 
delivered  to  the  clerk  of  court  within 
the  thirty-day  deadline,  and  100  per- 
cent   were    delivered    within   thirty- 
five     days;     64     percent     of     the 
steno-based    transcripts    were    filed 
with  the  clerk  of  court  within  thirty 
days  and  77  percent  were  filed  within 
thirty-five  days.   (It   is  possible  that 
more    steno-based    transcripts   were 
delivered   to   the   parties  within   the 
deadline    than    were    filed    with    the 
clerk.) 

Eighty-nine  percent  of  the  audio- 
based  transcripts  ordered  for  expe- 
dited production  were  delivered  to 
the  clerk  of  court  within  the  deadline, 
after  discounting  for  time  for  mailing 
to  and  from  the  transcription  com- 
pany. Although  daily  and  hourly  pro- 
duction was  attempted  in  only  a  small 
number    of    project    courts,    almost 


without  exception,  audio-based 
transcripts  ordered  for  such  produc- 
tion were  delivered  to  the  clerk  of 
court  within  the  Judicial  Conference 
deadlines. 

There  was  no  effort  to  compare 
audio-based  transcript  delivery  with 
steno-based  transcript  delivery  on 
any  schedule  but  ordinary  produc- 
tion, because  records  did  not  allow 
certain  determination  of  when  the 
steno-based  transcripts  were  deliv- 
ered to  the  parties.  There  is  no  evi- 
dence in  project  files  to  suggest  they 
were  not  delivered  to  the  parties  on 
time. 

Costs.  The  project  calculated  the 
comparative  costs  to  the  government 
of  the  audio  recording  and  official 
court  reporting  systems.  (Costs  for 
almost  all  transcript  production  are 
met  by  the  parties.)  In  calculating  the 
cost  of  the  audio  system,  it  was  neces- 
sary, among  other  things,  to  distin- 
guish the  portion  of  time  that  the 
equipment  operator  devoted  to  court 
reporting  duties  rather  than  regular 
duties  in  the  clerk's  office. 

On  the  basis  of  costs  incurred  dur- 
ing the  project,  and  projecting  other 
costs  that  could  be  expected  in  nor- 
mal operations  but  were  not  encoun- 
tered during  the  project,  the  average 
annual  cost  of  one  audio  court  report- 
ing system  in  a  federal  district  court  is 
$18,604,  compared  with  $40,514  for 
the     corresponding     official     steno- 
graphic reporting  system.  Projecting 
those  costs  over  six  years,  the  aver- 
age cost  of  one  audio  court  reporting 
system  is  about  $125,000,  compared 
with  $275,000  for  the  official  court 
reporting  system. 

Ease  of  use.  Information  from 
judges  using  the  project  courtrooms, 
audio  operators,  and  site  monitors 
appointed  by  the  Center  to  observe 
the  conduct  of  the  test  in  each  loca- 
tion provided  bases  for  evaluation  of 
the  ease  or  difficulty  with  which  the 
audio  recording  system  was  used  in 
the  court.  Eleven  of  twelve  judges 
said  that  the  systems  did  not  disrupt 
the  conduct  of  proceedings,  and  five 
of  seven  said  that  the  audio  system 

See  STUDY,  page  7 
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State  Laws  Assist  Crime  Victims 


The  nationwide  movement  to 
recognize  the  needs  of  and  assist 
the  victims  of  crimes,  which  led  to 
the  enactment  of  the  federal  Victim 
and  Witness  Protection  Act  of  1982, 
has  also  stimulated  a  considerable 
amount  of  legislation  by  the  states. 
According  to  a  survey  prepared 
under  a  grant  for  the  Bureau  of  Jus- 
tice Statistics  in  the  Department  of 
lustice,  whose  conclusions  are  pre- 
sented in  a  recently  released  BIS 
bulletin,  well  over  two-thirdsof  the 
states — "at  least  thirty-eight" — 
have  laws  to  provide  compensation 
for  victims  of  violent  crimes,  under 
specified  circumstances.  Some  of 
these  statutes  predated  the  federal 
legislation. 

Eligible  claimants,  usually  those 
who  can  show  financial  hardship, 
must  apply  for  funds  to  com  pen  sate 
them  for  economic  loss — such  as 
medical  expenses  and  loss  of  earn- 
ing capacity  or  funeral  expenses 
and  lost  support  for  dependents  of 
deceased  victims.  Property  losses 
are  generally  not  compensable. 
Many  state  statutes  require  that 
victims  have  reported  the  crime  to 


police  and  have  cooperated  in  inves- 
tigation of  the  crimes  as  well  as  in 
the  prosecution  of  relevant  cases. 
Compensation  in  most  states,  how- 
ever, does  not  depend  on  either  the 
arrest  or  the  conviction  of  the 
offender. 

A  ceiling  of  $10,000  to  $15,000 
on  the  amount  a  single  claimant  can 
recover  is  the  general  norm;  how- 
ever, a  few  states  allow  payment  up 
to  $50,000.  Most  finance  their  vic- 
tim compensation  programs  from 
general  revenue  funds. 

The  courts  in  most  states  with 
victim  and  witness  statutes  main- 
tain discretion  over  whether  to 
impose  restitution,  with  only  a  few 
statutes  providing  for  mandatory 
restitution.  A  new  problem  facing 
state  court  systems,  singled  out  by 
the  BIS  bulletin  Victim  and  Witness 
Assistance,  is  the  additional  expense 
resulting  from  the  use  of  restitu- 
tion, especially  the  cost  of  adminis- 
trative follow-up  to  ensure 
execution  of  restitution  orders.  A 
few  states  impose  a  surcharge  on 
convicted  offenders  to  support  the 
courts'  restitution  programs. 


AILSBACK,  from  page  5 

irow  their  hands  up  and  give  up, 
ut,  rather,  that  they  pursue  it  and 
'y  to  get  something  done.  If  they 
ave  to  eliminate  those  items  that  are 
lore  controversial,  then  they  should 
o  ahead  and  at  least  make  some  very 
leaningful  needed  changes.  There 
ave  been  some  problems,  as  you 
now,  because  Chairman  Conyers 
hairman  of  the  Subcommittee  on 
riminal  Justice)  has  not  been  very 
nthusiastic  about  the  bill. 

You  were  a  supporter  of  the  finan- 
ial  disclosure  provisions  in  the 
thics  in  Government  Act.  Are  you 
till  a  supporter? 

I  believe  there  is  value  in  openness 
i  government.  Rather  than  have  all 
f  the  arbitrary  limitations  [on  out- 
ide  earnings]  that  we  have  imposed 
n  ourselves,  as  a  one-time  reformer 
ve  come  to  the  conclusion  that  dis- 
losure  should  be  the  key.  If  you  let 


the  public  know  what  your  outside 
sources  of  income  are,  then  you  don't 
need  to  worry  so  much  about  arbi- 
trary limits  imposed  on  those  outside 
earnings. 

The  same  thing  applies  to  lobbying 
activities.  As  long  as  we  have  an  idea 
of  the  money  being  spent  by  the 
special-interest  groups — and  now  I 
represent  one — that's  the  important 
thing,  rather  than  preventing  those 
interests  from  advocating  their 
views.  Yes,  I  think  the  important 
word  is  disclosure. 

That's  a  little  bit  of  an  about-face 
for  me,  as  at  one  time  I  favored  very 
strong  limits  on  outside  earnings  of 
members  of  Congress.  And  what  has 
happened  is  that  some  very  fine 
members  are  no  longer  able  to  stay  in 
Congress  because  of  the  outside- 
earnings  limitation.  I  think  there  are 
probably  some  judges  who  feel  the 
same  pressures. 

See  RAILSBACK,  page  8 


STUDY,  from  page  6 

was  generally  able  to  provide  play- 
back of  testimony  during  the 
proceedings. 

Audio  equipment  reliability  was 
satisfactory  in  some  4,200  hours  of 
proceedings  recorded  in  this  study, 
but  some  equipment  breakdowns 
occurred.  Had  the  audio  recording 
system  been  the  official  system, 
remedying  these  failures  would  have 
caused  delays  in  the  proceedings  until 
backup  systems  could  be  activated. 
Six  operators  reported  instances  of 
relatively  brief  equipment  failure. 
Two  other  operators  reported  equip- 
ment malfunctions  that  led  to  more 
serious  problems,  one  lasting  half  a 
day,  the  other  occurring  on  five 
separate  days.  No  backup  systems 
were  provided  to  the  project  courts; 
however,  backup  systems  were 
included  in  the  cost  projections  of 
permanently  installed  systems. 

The  last  chapter  of  the  report 
includes  several  observations  about 
advisable  steps  for  the  federal  courts 
to  take  if  audio  recording  is  sanc- 
tioned as  an  official  court  reporting 
method,  namely,  overall  manage- 
ment of  the  court  reporting  function, 
reliable  transcription  service  selec- 
tion, and  adequate  operator  training. 

Availability  of  report.  The  report 
has  been  prepared  in  a  limited  type- 
script edition  in  sufficient  quantity 
for  use  by  the  Court  Administration 
Committee,  distribution  to  those 
involved  in  the  experiment,  and 
review  by  a  joint  task  force  appointed 
by  the  National  Shorthand  Reporters 
Association  and  United  States  Court 
Reporters  Association. 

The  availability  of  a  typeset  edition 
later  in  the  summer  will  be 
announced.  Those  wishing  to  be  put 
on  the  mailing  list  to  receive  a  copy 
should  send  a  self-addressed, 
gummed  label,  preferably  franked,  to 
the  Center's  Information  Service 
Office,  1520  H  Street,  N.W., 
Washington,  D.C.  20005.  (The 
volume  of  demand  for  Center  reports 
is  such  that  requests  should  be  in 
writing  rather  than  by  telephone.)  ■ 
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RAILSBACK,  from  page  7 

How  would  you  remove  some  of 
those  pressures  from  judges? 

Retirement  and  annuities  for 
judges'  surviving  spouses  are  very 
inadequate,  in  my  opinion.  Surviving 
spouses'  annuities  for  judges  and 
members  of  Congress  and  top-level 
employees  in  both  the  congressional 
and  the  executive  branches  are  all 
much  too  low.  There  is  a  critical  need 
to  pay  better  salaries  to  be  able  to 
attract  top-flight  people  to  the  top 
government  positions,  including  the 
judiciary  and  the  executive  branch  as 
well  as  the  Congress. 

Also,    those    younger   judges   and 
members  of  Congress  with  children 
of  college  age  are  going  to  have  a  very 
difficult   time   making   ends   meet.   I 
know  because  I've  been  through  it. 
Some  of  my  colleagues  have  had  to 
borrow  in  order  to  put  their  children 
through  college.  The  American  peo- 
-ple,  in  my  opinion,  have  a  mistaken 
concept  about  how  well  off  both  the 
members    of   the    judiciary    and   the 
members  of  Congress  are.  One  sees 
younger  judges,  particularly  from  the 
urban  areas,  who  are  leaving  the  judi- 
ciary, and  younger  lawyers  who  are 
not  declaring  themselves  interested 
in  becoming  a  federal  judge  because 
the  salaries  are  not  even  close  to  what 
they  can  make  on  the  outside. 

What  areas  in  the  corrections  field 


most  need  improvement? 

We  have  to  continue  to  try  to  edu- 
cate a  rather  apathetic  American  pub- 
lic about  the  terrible  condition  of  our 
prisons,  jails,  and  penitentiaries.  We 
have  to  find  alternatives  to  incarcera- 
tion for  those  people  who  may  not 
need  to  be  incarcerated.  To  do  that, 
we  need  improved  diagnosis  so  that, 
after  sentencing,  an  offender  goes  to 
a  center  at  which  it  will  be  deter- 
mined where  that  particular  inmate  is 
to  be  sent.  And  that  involves 
improved  psychiatric  testing,  back- 
ground checks,  and  counseling. 

In  addition,  we  certainly  need  more 
relevant  prison  industries.  If  one  vis- 
its the  prisons,  as  I  have  done  many 
times,  it's  very  apparent  that  a  lot  of 
the  industries  are  not  revelant  to  any 
job  opportunities  that  an  inmate 
might  be  able  to  find  once  he  or  she 
leaves. 

There  is  a  critical  need  for  better 
job  opportunities  and  services  for  ex- 
offenders.  I'm  not  talking  about  plac- 
ing them  at  the  expense  of  others 
who  are  out  of  work.  But  in  some 
areas  there  is  considerable  prejudice 
against  any  ex-offender  who  may 
want  to  work  and  make  a  productive 
citizen  out  of  himself  or  herself,  so 
that  it  is  very  difficult  for  them  to  get 
jobs.  I  feel  strongly  about  that. 

Would  you  be  willing  to  tell  us 
your  feelings  now  about  your  role  in 


the  Nixon  impeachment  procedure 
in  the  House? 

That  was  an  experience  which  was 
assigned  to  us,  and  a  lot  of  us  did  nc 
want  it.  But,  having  gone  through  it,  I 
can  say  it  was  certainly  the  most 
memorable  experience  of  my  legisla- 
tive career,  and  I  am  proud  of  the  job 
that  we  did  both  from  a  legal  stand- 
point as  well  as  from  a  fact-finding 
standpoint.  I  believe  many  of  us  rec- 
ognized that  it  would  likely  be  the 
most  important  legislative  decision  in 
our  lifetimes.  So  we  took  it  very 
seriously.  And  what  we  did  was  very 
important,  because  it  was  a  recogni- 
tion that  we  should  never  let  a  presi- 
dent position  himself  or  herself  to  use 
the  federal  government  for  his  or  her 
own  purposes  and  to  the  detriment  of 
other  citizens  who  may  have  differ- 
ent views  from  that  president. 

I  think  it  resulted  in  a  less  isolated 
office  of  president,  one  that  is  more 
accessible.  Presidents  Jerry  Ford, 
Jimmy  Carter,  and  Ronald  Reagan 
have  all  been  less  imperial,  more 
accessible,  less  isolated. 

Also,  I  think  some  of  the  sensitive 
agencies  of  government — namely, 
the  FBI,  the  CIA,  and  the  IRS— are 
now  superintended  and  monitored  in 
a  much  more  efficient  and  prudent 
way  than  was  the  case  before,  to  see 
that  they  are  fulfilling  legitimate 
responsibilities.  ■ 
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New  Civil,  Criminal, 

And  Bankruptcy  Rules 

Are  in  Effect 

On  August  1,  1983,  the  proposed 
changes  to  the  Federal  Rules  of 
Civil  Procedure  and  to  the  Federal 
Rules  of  Criminal  Procedure  that 
the  Supreme  Court  had  transmit- 
ted to  Congress  on  April  28,  1983, 
became  effective. 

Proposals  to  amend  rules  6,  7, 11, 
lb,  26,  52,  53,  67,  and  72  through  76 
of  the  civil  rules  and  rules  6,  11,  12, 
16,  23,  32,  35,  and  55  of  the  criminal 
rules  and  to  abrogate  rule  58  of  the 
criminal  rules  had  been  made  by  the 
ludicial  Conference  at  its  September 
1°>82  session  and  forwarded  to  the 
Court  at  that  time. 

Certain  changes  to  the  civil  rules 
encourage  greater  control  of  the 
various  discovery  devices  by  judges. 
Their  stated  aim  is  to  curb  both  the 
overdiscovery  and  the  evasion  of 
discovery  practices  employed  by 
some  attorneys  that  lead  to  inordi- 
nately high  costs  and  to  delays  in 
the  courts. 

Other  changes  in  the  civil  rules 
involve  the  roles  of  federal  magis- 
trates; revisions  made  seek  to  con- 
form the  rules  to  the  1979  amend- 
ments to  the  Federal  Magistrate 
Act.  (See  the  October  1982  issue  of 
The  Third  Branch  for  a  summary  of 
the  rules  changes.) 

With  the  exception  of  one  con- 
gressional amendment  to  rule 
2002(f),  the  proposed  set  of  bank- 
ruptcy rules,  as  adopted  by  the  Judi- 
cal Conference  at  its  fall  1982  meet- 
ng  and  as  reported  to  the  Congress 
oy  the  Supreme  Court  in  April 
1983,  also  became  effective  August 
I,  1983. 

Under  the  rules  enabling  acts, 
jnless  both  houses  of  Congress 
:ake  action  to  the  contrary,  pro- 
posed rules  of  civil  and  criminal 
procedure  and  proposed  bankruptcy 
'ules  become  effective  upon  the 
?xpiration  of  ninety  days  from  the 
Jate  on  which  they  were  reported 
:o  Congress. 


Five-Year  Plan  for  Court  Automation 
Released  by  AO  and  FJC 


On  July  29  Directors  Foley  and 
Levin  mailed  copies  of  a  Five-Year  Plan 
for  Automation  in  the  United  States  Courts 
to  the  chief  judges  of  the  circuit 
courts,  for  critical  review  and  com- 
ments by  the  judges  and  their  staffs. 

The  purpose  of  the  five-year  plan  is 
to  consolidate  in  a  single  document 
the  automation  research  and  devel- 
opment plans  of  the  Federal  Judicial 
Center  and  the  implementation  plans 
of   the   Administrative   Office.    The 

GAO  Report  Recommends 
Greater  Use  of  Magistrates 

The  General  Accounting  Office  re- 
leased on  July  8,  1983,  a  report  to  the 
Congress,  entitled  Potential  Benefits  of 
Federal  Magistrates  System  Can  Be  Better 
Realized,  which  concludes  that  the 
workload  handled  by  magistrates  has 
played  a  substantial  role  in  the  dra- 
matic increase  in  district  court  pro- 
ductivity in  recent  years.  The  report 
recommends,  however,  more  efficient 
and  effective  use  of  magistrates  and 
suggests  specific  action  by  the  Con- 
gress and  the  Judicial  Conference  of 
the  United  States  to  that  end. 

Since  Congress,  on  October  17, 
1968,  enacted  Public  Law  90-578, 
which  provided  among  other  things 
for  the  establishment  of  the  United 
States  magistrate  system  to  replace 
the  former  system  of  commissioners, 
magistrates  have  handled  annually 
"tens  of  thousands"  of  matters,  sub- 
stantially relieving  district  court 
judges.  For  example,  for  the  twelve- 
month period  ending  June  30,  1982, 
magistrates  disposed  of  2,452  con- 
sensual civil  cases.  Of  these,  262  were 
disposed  of  by  jury  trials,  while  553 
cases  were  disposed  of  by  nonjury 
trials.  Other  statistics  for  the  year 
ending  June  30,  1982,  that  indicate 

See  MAGISTRATES,  page  3 


development  and  distribution  of  the 
plan  respond  to  the  need  for  infor- 
mation sharing  and  dialogue  between 
the  courts  and  the  technical  staffs 
located  in  Washington,  D.C. 

The  five-year  plan  is  more  explicit 
and  detailed  than  plans  previously 
prepared  or  offered  to  the  courts. 
The  current  plan  contains  a  compre- 
hensive review  of  the  computer  appli- 
cations now  operating  in  the  courts;  a 
statement  of  specific  goals  that  could 
be  reached  by  the  end  of  fiscal  1988 
(positing  the  availability  of  reason- 
able financial  resources);  and  proposed 
timetables  for  reaching  those  goals. 

The  various  components  of  the 
court  system  are  considered  in  the 
plan:  courts  of  appeals,  district  courts, 
bankruptcy  courts,  and  probation 
offices,  as  well  as  the  Administrative 
Office  and  Judicial  Center. 

Three  elements  of  systems  design 
and  implementation  are  considered  in 
the  plan:  computer  hardware  charac- 
teristics, software  standards  and  capa- 
bilities, and  strategies  for  introducing 
new  systems  successfully  into  the 
courts. 

Hardware:  The  plan  calls  for  a  de- 
centralization of  computing  resources. 
At  present,  the  courts  rely  on  main- 
frame computers  located  in  Washing- 
ton, D.C.,  which  are  connected  over 
telephone  lines  to  computer  termi- 

See  PLAN,  page  2 
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Number  on  Death  Row 
Reaches  Record  High 

The  number  of  state  prisoners  on 

death  row  at  the  end  of  1982  reached 

the  record  high  of  1,050  individuals,  a 

figure  25  percent  higher  than  the  838 

awaiting  execution   at   the  close  of 

1981.  In  addition,  six  men  in  military 

custody  were  under  death  sentences 

at  the  end  of  1982.  According  to  an 

official  of  the  Department  of  Justice's 

Bureau  of  Justice  Statistics  (BJS),  the 

large  number  of  inmates  on  death 

row  shows  both  an  increase  in  the 

number  of  death  sentences  handed 

down  and  many  lengthy  appeals.  At 

the   same   time,    there   were    fewer 

departures  of  prisoners  from  death 

row  by  means  other  than  execution 

than  is  usually  the  case. 

A  recent  BJS  report,  Capital  Punish- 
ment 1  982,  also  notes  an  8  percent  rise 
in  the  number  of  individuals  sentenced 
to  death  in  1982  over  the  number 
condemned  in  1981.  In  twenty-eight 
of  the  thirty-seven  states  authorizing 
capital  punishment,  264  persons  re- 
ceived death  sentences  in  1982.  Four 
states  accounted  for  nearly  half  the 
number  of  newly  condemned  inmates: 
California  and  Florida  with  thirty- 
nine  persons  each,  Texas  with  twenty- 
eight,  and  Alabama  with  twenty. 

Three  separate  decisions  involving 
imposition  of  the  death  sentence  were 
handed  down  by  the  Supreme  Court 
on  July  6.  In  each  case,  the  sentence 
imposed  by  the  state  courts  of  Cali- 
fornia, Florida,  and  Texas  was  upheld 


(California  v.  Ramos,  Barclay  v.  Florida, 
and  Barefoot  v.  Estelle).  Following  Bare- 
foot, which  suggested  procedural  guide- 
lines for  handling  applications  for 
stays  of  execution  on  habeas  corpus 
appeals  pursuant  to  a  certificate  of 
probable  cause,  it  is  expected  that 
many  death  sentence  cases  will  pro- 
ceed more  expeditiously  through  the 
courts. 
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PLAN,  from  page  1 

nals  in  the  courts.  Almost  no  compu 
tation  or  other  automated  informa- 
tion processing  is  accomplished  in  the 
courts  themselves.  In  the  new  sys- 
tem, computers  designed  around  the 
new  microprocessor  technologies  will 
be  placed  in  courthouses  all  around 
the  country.  Generally,  each  court- 
house that  requires  automated  case 
or  court  management  facilities  will  be 
supplied  with  a  microcomputer  suffi- 
cient to  meet  the  court's  own  needs. 
Communications  between  the  court's 
computer  and  computers  in  Washing- 
ton, D.C.,  will  be  less  frequent  than 
they  are  currently,  thereby  reducing 
telecommunications  costs. 

Software:  The  programs  that  will 
operate  on  the  courts'  computers  will, 
as   a   rule,   be   initially   developed, 
designed,  or  acquired  by  the  Federal 
Judicial  Center  working  in  coopera- 
tion with  groups  of  court  personnel 
representing  the  users  of  the  pro- 
grams (Users'  Groups).  When  a  Users' 
Group  has  finished  its  task  and  the 
system  has  been  tested  and  declared 
operational,  the  responsibility  for  the 
subsequent  maintenance  and  enhance- 
ment of  the  system  will  be  trans- 
ferred to  the  Administrative  Office. 
The   basic   operating   software— the 
programs  that  manage  the  comput- 
er's   resources    efficiently— will    be 
standardized  across  the  country  to 
ensure  control  of  quality  of  opera- 
tion. All  functions  performed  by  the 
current   Courtran   system   will   be 
included  in  the  new  system.  The  new 
system   will  expand   the  automated 
docketing  (records  replacement)  fea- 
ture of  Courtran,  among  other  addi- 
tions to  current  capacity. 


Personnel 


Nominations 

Kenneth  W.  Starr,  U.S.  Circuit  Judge, 

D.C.  Cir.,  July  13 
Morton   R.    Galane,   U.S.    District 

Judge,  D.  Nev.,  July  21 
John  F.  Keenan,  U.S.  District  Judge, 

S.D.N.Y.,  July  21 

Confirmations 


Pasco   M.    Bowman   II,   U.S.   Circuit 

Judge,  8th  Cir.,  July  18 
Peter  C.  Dorsey,  U.S.  District  Judge, 

D.  Conn.,  July  18 
Stephen  N.  Limbaugh,  U.S.  District 

Judge,  E.D.  &  W.D.  Mo.,  July 

18 
Hector   M.    Laffitte,   U.S.    District 

Judge,  D.P.R.,  July  26 
Marvin  Katz,  U.S.  District  Judge,  E.D. 

Pa.,  Aug.  4 
James    McGirr   Kelly,    U.S.    District 

Judge,  E.D.  Pa.,  Aug.  4 
Thomas   N.   O'Neill,   U.S.   District 

Judge,  E.D.  Pa.,  Aug.  4 

Deaths 

Win  G.   Knoch,  U.S.  Circuit  Judge, 

7th  Cir.,  May  23 
Lawrence  A.  Whipple,  U.S.  District 

Judge,  D.N.J.,  June  8 
Oren  R.  Lewis,  U.S.  District  Judge, 

E.D.  Va.,  June  12 


Strategies  for  introduction:  Decen- 
tralizing the  courts'  computer  opera- 
tions places  a  new  responsibility  on 
court  staff  for  the  operation  and 
maintenance  of  the  equipment  and 
software  that  will  be  introduced  into 
the  courts.  There  is  a  rapidly  expand- 
ing need  for  training  court  staff  to 
undertake  the  new  responsibility.  Not 
only  more  training,  but  new  kinds  of 
training,  will  be  required. 

The  distribution  of  the  five-year 
plan  to  the  chief  judges  of  the  courts 
of  appeals  is  one  of  several  steps 
taken  by  the  Center  and  the  Adminis- 
trative Office  to  explore  and  exploi 
new  avenues  of  communication  abou 
automation  for  case  and  court  man 
agement. 
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the  volume  of  matters  being  processed 
by  magistrates  include:  the  disposi- 
tion of  8e>,725  misdemeanors  and 
petty  offenses;  the  handling  of  98,458 
preliminary  proceedings  in  criminal 
cases  and  26,983  other  criminal  pro- 
ceedings; the  discharge  of  additional 
duties  in  96,846  nonprisoner  civil 
cases;  and  the  review  of  16,551  pris- 
oner petitions. 

The  GAO  conducted  its  review  at 
eleven  federal  district  courts  and  the 
Administrative  Office  of  the  United 
States  Courts.  Court  selections  were 
based  on  caseload  size,  the  number  of 
magistrates  within  the  court,  and  the 
court's  location.  These  eleven  trial 
courts  accounted  for  20  percent  of  all 
cases  filed  in  and  21  percent  of  all 
cases  terminated  by  the  federal  dis- 
trict courts  in  statistical  year  1981. 
Field  review  work  was  performed 
between  January  1981  and  May  1982. 
Subsequent  data  through  January 
1983  were  obtained  from  the  Admin- 
istrative Office. 

The  report  notes  that  Congress 
intended  the  magistrate  system  to  be 
a  flexible  one,  capable  of  addressing 
the  particular  needs  and  requirements 
of  each  district  court,  and  that  because 
of  this  flexibility,  the  magistrate  sys- 
tem has  evolved  differently  in  the 
various  trial  courts.  (The  Federal 
Judicial  Center  will  publish  this  fall 
The  Roles  of  Magistrates  in  Federal  District 
Courts,  an  in-depth  description  of  the 
scope  of  responsibilities  of  full-time 
magistrates  in  eighty-two  district 
courts.) 

The  report  further  notes  that  while 
district  courts  promulgate  the  local 
rules  that  govern  the  use  of  magis- 
trates, the  day-to-day  decisions  on 
the  duties  and  case  assignments  of 
magistrates  are  made  by  individual 
judges.  Consequently,  GAO  asserts 
that  the  personal  preferences  of 
judges  dictate  the  many  assignments 
of  duties  to  magistrates.  Other  fac- 
tors involved  in  the  assignment  of 
cases  to  magistrates  include  the 
judges'  perceptions  of  individual  mag- 
istrates' capabilities,   evaluation  of 


magistrates' available  time,  and  beliefs 
concerning  what  types  of  cases  mag- 
istrates are  permitted  to  handle.  As 
"only  a  few  judges"  make  minimal  use 
of  magistrates  because  they  are  philo- 
sophically opposed  to  them,  GAO 
advocates  "more  routine  and  formal- 
ized flow  of  information"  to  judges 
about  the  experience  of  other  judges 
with  magistrates,  arguing  that  this 
would  encourage  expanded  use. 

As  a  consequence  of  its  study  of  the 
federal  magistrate  system,  GAO  has 
made  four  recommendations  to  the 
Judicial  Conference  of  the  United 
States:  (1)  the  Conference  should  dis- 
seminate more  widely  to  all  district 
courts  criteria  it  uses  in  determining 
whether  or  not  to  authorize  new 
magistrate  positions  and  should  en- 
courage qualifying  courts  to  request 
additional  positions;  (2)  the  Confer- 
ence should   encourage  all  district 


courts  to  develop  a  comprehensive 
plan  for  using  magistrates  more 
effectively  and  efficiently;  (3)  the 
Conference  should  disseminate  to 
trial  courts  that  are  restricting  the 
use  of  magistrates  information  con- 
cerning the  experience  of  trial  courts 
that  have  been  using  their  magis- 
trates extensively  and  effectively;  and 
(4)  the  Conference  should  provide 
additional  guidance  to  district  courts 
in  implementing  the  civil  trial  provi- 
sions of  the  Federal  Magistrate  Act  of 
1979. 

The  GAO  has  also  made  one  sub- 
stantive recommendation  to  Con- 
gress to  amend  the  language  of  the 
civil  trial  provisions  of  the  1979  Fed- 
eral Magistrate  Act  to  clarify  the 
authority  of  the  district  judges  to 
manage  the  courts'  caseload  and  to 
maintain  control  over  specific  cases. 
See  MAGISTRATES,  page  8 


Ninth  Circuit  Rules  Magistrates 
May  Not  Enter  Judgments 


On  August  5,  1983,  the  United 
States  Court  of  Appeals  for  the 
Ninth  Circuit  handed  down  an 
opinion  on  a  matter  of  first  impres- 
sion, declaring  unconstitutional 
section  2  of  the  Federal  Magistrate 
Act  of  1979,  28  U.S.C.  §  636(c), 
insofar  as  it  permitted  magistrates — 
with  the  consent  of  all  parties — not 
only  to  conduct  civil  trials  but  also 
to  enter  judgments.  The  issue  on 
appeal  in  Pacemaker  Diagnostic  Clinic  of 
America,  Inc.  v.  Instromedix,  Inc.,  C.A. 
Nos.  82-3152,  82-3182  (slip  opinion 
1983),  was  whether  Article  III  of 
the  United  States  Constitution  pro- 
hibited federal  magistrates  from 
entering  judgments  in  cases  con- 
ducted by  the  magistrate  with  the 
consent  of  all  parties. 

Relying  heavily  on  the  United 
States  Supreme  Court's  plurality 
opinion  in  Northern  Pipeline  Construc- 
tion Co.  v.  Marathon  Pipe  Line  Co.,  458 
U.S.  50,  102  S.  Ct.  285  (1982),  a 
unanimous  panel  of  the  Ninth  Cir- 
cuit held  that  while  federal  magis- 
trates could  "perform  the  lesser 
functions  of  presiding  over  a  trial 
and  recommending  a  disposition," 


the  entry  of  judgment  was  a  func- 
tion reserved  for  Article  III  officers. 
After  elaborating  on  the  factors 
that  preclude  magistrates  from 
being  considered  Article  III  judges, 
the  three-judge  panel  held  that  this 
case  did  not  fall  within  any  of  the 
exceptions  under  which  Congress 
may  constitutionally  vest  traditional 
judicial  functions  in  non-Article  III 
officers.  The  court  did,  however, 
emphasize  the  right  of  magistrates 
to  hear  a  case  by  consent  and  to 
recommend  a  disposition  so  long  as 
there  was  review  de  novo  by  a  dis- 
trict judge. 

Taking  into  consideration  the 
three  factors  balanced  by  the 
Supreme  Court  in  Marathon  Pipe  Line, 
the  Ninth  Circuit  determined  that 
its  holding  in  Pacemaker  Diagnostic 
Clinic  would  apply  prospectively. 
The  lower  court's  decision  uphold- 
ing the  constitutionality  of  section 
636(c)  was  vacated  and  the  case 
remanded  to  "the  district  judge  to 
review  the  decision  of  the  magis- 
trate in  the  manner  provided  by  28 
U.S.C.  §  636(b)(1)."  A  request  for 
reconsideration  en  banc  is  pending. 
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Eighth     Circuit     newsletter.  The 

Eighth  Circuit  joins  the  growing  list 
of  newsletter  publishers  among  the 
circuits  with  the  premier  of  its  Eighth 
Circuit  News  in  spring  1983.  Volume 
One,  Number  One  includes  reports 
on  new  circuit  rules  and  interoffice 
word  processing  and  an  article  on  the 
circuit's  preargument  settlement 
conference  program.  For  further 
information,  contact  the  Office  of  the 
Circuit  Executive,  the  newsletter's 
publisher,  at  (FTS)  279-6219. 


Sex  discrimination  by  juries?  Jur- 
ies in  personal  injury  cases,  on  the 
average  nationwide,  render  favorable 
verdicts  to  men  more  often  than  to 
women   and   give   higher  awards  to 
men  in  their  fifties  than  to  any  other 
group    of    plaintiffs    from    ages    18 
through  64.  This  is  not  to  say  that 
women   do   not   often   win  personal 
injury  cases.  Nevertheless,  the  group 
awarded    the    lowest   recoveries   are 
18-  and  19-year-old  women.  Further- 
more, women's  chances  of  recovery 
diminish   as   they   grow   older,   with 
women  60-64  years  of  age  winning 
their  cases  16  percent  less  often  than 
the  nationwide  average.  These  data 
are     reported     by     Jury     Verdict 
Research,  Inc.,  a  private  group  that 
surveys  and  analyzes  personal  injury 
litigation. 


Prison  population.  In  recent  weeks, 
the  number  of  inmates  in  the  forty- 
three  federal  penal  institutions  has 
been  hovering  just  above  or  just 
below  the  all-time  record  high  popu- 
lation of  30,491,  registered  on  August 
14,  1977.  In  early  July  a  prison  popu- 
lation count  tallied  30,566  individu- 
als. Federal  prisons  have  a  rated 
capacity  of  slightly  under  24,000. 

In   one   thirty-day  period  alone— 

from    mid-April    to   mid-May  — the 

federal  institutions  experienced  a   1 

cent    increase,    of    nearly    three 


hundred  individuals;  this  figure  repre- 
sents about  half  the  population  of  a 
new  prison. 

Bureau  of  Prisons  officials  expect  a 
continuing  long-term  increase  in  the 
federal  prison  population  over  the 
next  several  years. 

During  the  same  reporting  period, 
calendar  year  1982,  the  combined 
state  and  federal  prison  population 
grew  by  42,915  inmates  to  reach  a 
record  total  of  412,303  individuals. 
According  to  figures  provided  by  the 
Bureau  of  Justice  Statistics,  the  incar- 
ceration rate  rose  to  170  inmates  per 
100,000  U.S.  population  from  152  per 
100,000  in  1981.  The  highest  rate  of 
incarceration,  301  per  100,000  inhab- 
itants, is  in  Nevada;  North  Dakota, 
with  47  per  100,000  population,  has 
the  lowest  rate.  All  states  with  rates 
exceeding  200  per  100,000  are  in 
either  the  South  or  the  Southwest. 


Minimum-security  camp  for  fed- 
eral prisoners.  To  provide  some  relief 
for  its  overcrowding  problem,  the 
Bureau  of  Prisons  has  decided  to  seek 
acquisition  of  the  site  of  an  aban- 
doned Air  Force  base  at  Duluth,  Min- 
nesota, for  adaptation  to  a 
minimum-security  camp.  The  eigh- 
teen facilities  currently  housing  in- 
mates at  the  lowest  security  level, 
called  "level  one,"  are  32  percent 
above  rated  capacity. 

Since  the  site  of  the  former  air  base 
is  surplus  government  property,  it 
could  be  acquired  without  cost.  The 
proposal  for  its  acquisition  has  been 
given  to  budget  officials  at  the 
Department  of  Justice  and  will  then 
be  forwarded  to  the  Office  of  Man- 
agement and  Budget  for  review  and 
approval.  If  the  proposal  is  approved, 
Congress  will  be  asked  to  reprogram 
and  appropriate  funds  for  the  new 
camp. 


ducted  by  Corrections  Compendium.  None 
of  the  Canadian  systems— federal  or 
provincial— nor  the  United  States  fed- 
eral prison  system  is  under  such  a 
court  order.  A  Compendium  survey  car- 
ried out  one  year  earlier  showed 
twenty-six  state  systems  in  the 
United  States  under  court  orders. 

Eight  states  reported  use  of  "emer- 
gency release"  mechanisms,  allowing 
early  parole  of  certain  inmates  to 
relieve  overcrowding.  Michigan, 
under  its  Prison  Overcrowding  Emer- 
gency Powers  Act,  reduces  minimum 
sentences  of  prisoners  by  90  days 
when  its  prison  population  exceeds 
95  percent  of  rated  capacity  for  30 
consecutive  days,  making  many  pris- 
oners eligible  for  early  screening  by 
the  Parole  Board.  Operating  under 
similar  legislation,  Illinois  has  granted 
early  release  to  about  7,200  inmates 
since  1980.  Five  additional  states  are 
considering  similar  legislation. 


Prison  overcrowding.  Twenty- 
four  state  correctional  systems  (in- 
cluding Puerto  Rico's)  are  under  court 
orders  to  correct  overcrowding,  ac- 
cording to  an  early  1983  survey  con- 
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ABA  Approves  Model  Rules    Eleventh  Circuit  Appoints  Circuit 
Of  Professional  Conduct  Executive  and  Clerk  of  Court 


Several  matters  of  interest  to  the 
federal  judiciary  were  considered  at 
the  annual  meeting  of  the  American 
Bar  Association  when  it  met  last 
month  in  Atlanta.  Some  are  listed 
below. 

At  the  general  assembly  that  fol- 
lowed the  address  of  President  Reagan 
on  August  1,  a  resolution  was  pre- 
sented that  called  on  the  association 
to  urge  Congress  to"remedy  the  con- 
stitutional crisis"  created  by  the  Mara- 
thon Pipe  Line  case  by  creating  addi- 
tional judgeships  in  the  federal  sys- 
tem, to  be  filled  by  Article  III  judges 
"whose  principal  duties  would  be  to 
hear  and  decide  in  the  first  instance 
all  litigation  arising  in  or  related  to 
bankruptcy  cases."  By  a  close  vote  the 
resolution  was  defeated. 

At  the  meetings  of  the  387-member 
House  of  Delegates,  the  Model  Rules 
of  Professional  Conduct  were  ap- 
proved; the  rules  are  the  culmination 
of  a  five-year  study  by  a  commission 
of  the  association  that  reviewed  and 
recommended  changes  in  the  ABA 
Code  of  Professional  Responsibility, 
which  had  been  adopted  in  1969. 
While  some  basic  principles  of  ethics 
first  incorporated  in  the  code  in  1908 
remain  unchanged,  the  membership 
has  long  agreed  that  societal  and 
other  significant  changes  related  to 
the  legal  profession  require  that 
major  changes  be  made  to  make  them 
more  realistic.  Some  differences  sur- 
faced during  the  debates  (mainly 
related  to  disclosure  or  nondisclosure 
of  information  received  from  clients), 
but  the  basic  work  completed  at  the 
midyear  meeting  last  February  result- 
ed in  approval  by  a  wide  vote. 

In  other  actions  the  House  of 
Delegates: 

•  Approved  "Guidelines  for  Review- 
ing the  Qualifications  of  Candidates 
for  State  Judicial  Office."  Approval 
came,  however,  only  after  a  clarifica- 
tion of  language  related  to  use  of  the 
word  "handicapped,"  to  make  it  clear 
that  certain  physical  handicaps  were 


Norman  E.  Zoller  (I.)  and 
Spencer  D.  Mercer  are  the 
recently  named  top  executives 
of  the  United  States  Court  of 
Appeals  for  the  Eleventh 
Circuit. 


The  Eleventh  Circuit  has  appointed 
two  long-time  court  officials  as  its  top 
executives,  naming  Norman  E.  Zoller 
as  circuit  executive  and  Spencer  D. 
Mercer  as  clerk  of  the  court.  The 
appointments  became  effective 
August  1. 

Norman  Zoller,  43,  had  been  clerk 
of  the  court  from  its  creation  on 
October  1,  1981.  Before  coming  to 
the  circuit,  he  was  court  administra- 
tor for  the  state  trial  courts  of  both 
general  and  special  jurisdiction  in 
Hamilton  County,  Ohio.  Earlier,  he 
had  been  principal  administrative 
assistant  to  two  mayors  of  Cincinnati. 

Mr.  Zoller  is  also  a  much-decorated 
Army   veteran,    having    served    two 


tours  in  Vietnam.  He  left  the  service 
at  the  rank  of  major.  He  holds  a  B.A. 
and  an  M.A.  degree  from  the  Univer- 
sity of  Cincinnati  and  a  law  degree 
from  Northern  Kentucky  State  Uni- 
versity. Mr.  Zoller  and  his  wife,  Har- 
riett, live  with  their  two  sons  in 
Atlanta. 

Spencer  Mercer,  44,  came  to  the 
Eleventh  Circuit  following  a  fifteen- 
year  association  with  the  Northern 
District  of  Georgia.  For  nine  years  he 
was  chief  deputy  clerk  there,  and 
prior  to  that  was  a  courtroom  deputy 
clerk.  Mr.  Mercer  attended  Georgia 
Southern  College.  He,  his  wife  Joan, 
and  their  son  live  in  Lithia  Springs, 
Georgia.  ■ 


not  necessarily  a  detriment  to  per- 
formance of  office. 

•  Defeated  a  proposal  that  would 
have  authorized  the  Federal  Trade 
Commission  to  preempt  the  tradi- 
tional powers  of  state  supreme  courts 
to  regulate  all  lawyers  or  groups  of 
lawyers  in  areas  such  as  codes  of 
ethics,  disciplinary  rules,  and  com- 
mercial and  business  practices. 

•  Approved  a  resolution  that  called 
on  Congress  to  enact  legislation 
aimed  at  modernizing  existing  inter- 
national extradition  practices.  Includ- 
ed in  the  resolution  was  a  recommen- 
dation that  Congress  preserve  the 
jurisdiction  of  the  federal  courts  in 
this  area  to  make  the  initial  determi- 
nation as  to  whether  extradition  is 
barred  by  the  "political  offense 
exception." 

•  Approved    proposals    to  change 


the  Freedom  of  Information  Act. 
Faced  with  several  recommendations, 
the  House  finally  agreed  to  recom- 
mend clarification  of  what  is  incorpo- 
rated in  the  language  presently  in  the 
act  that  refers  to  "agency  records." 
Of  special  significance  was  approval 
of  a  move  to  tighten  control  over 
requests  made  of  intelligence  agencies. 

•  Opposed  in  principle  the  imposi- 
tion of  capital  punishment  upon  any 
person  for  any  offense  committed 
while  under  the  age  of  eighteen. 

•  Approved  support  for  legislation 
that  would  substitute  the  United 
States  as  defendant  in  constitutional 
tort  actions  against  individual  govern- 
ment employees.  Included  was  a  re- 
quirement that  the  attorney  general 
of  the  United  States  report  to  Con- 
gress on  corrective  policy  and  disci- 
See  ABA,  page  8 
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Recent  Visitors  to  the  Federal  Judicial  Center 


John  MacBean,  Robert  A.  Crazier,  and  Patrick  O'Flannagan  (I.  to  r.),  three 
members  of  an  eight-person  Australia-New  Zealand  Labor  Leader  Project 


Associate  Dean  Kelebone  Maope,  School 
of  Law,  National  University  of  Lesotho, 
Maseru,  Lesotho 


New  Edition  of  Sentences 
Published  by  Administrat 

A  new  edition  of  the  United  States 
District    Courts   Sentences   Imposed   Chart, 
covering  penalties  handed  down  by 
the  ninety-five  district  courts  during 
the  twelve-month  period  ending  June 
30,  1982,  has  been  released  this  sum- 
mer by  the  Administrative  Office's 
Statistical  Analysis  and  Reports  Divi- 
sion (SARD).  This  volume  has  been 
made  available  for  sale  to  the  general 
public  through  the  U.S.  Government 
Printing   Office,   as   was   last   year's 
publication.  Single  copies  have  been 
distributed   to   appropriate   judicial 
personnel. 

The  current  revision  of  the  Chart, 
like  predecessor  volumes  since  1977, 
has  been  designed  primarily  for  the 
use  of  U.S.  probation  officers  in  the 
preparation  of  presentence  reports. 
Members  of  the  judiciary  have  also 
used  earlier  editions  of  the  Chart. 

Sentences  are  listed  according  to 
U.S.  Code  titles  and  sections,  together 
with  the  four-digit  AO  offense  code, 
under  which  each  defendant  was  con- 
victed. To  obtain  proper  codes  for 
each  title  and  section,  users  are  urged 
to  consult  the  September  1982  edi- 
tion of  the  companion  volume,  United 
States  Title  and  Code  Criminal  Offense  Cita- 
tions Manual.  Each  entry  or  line  in  the 
Chart  shows  a  specific  sentence,  in- 


Imposed  Chart 
ive  Office 

eluding  months  of  imprisonment, 
months  of  probation,  dollar  amounts 
of  fines,  and  the  number  of  defen- 
dants who  received  that  sentence  in 
their  individual  cases. 

For  defendants  convicted  of  multi- 
ple offenses  in  a  single  case,  with  con- 
secutive sentences  imposed,  the  sen- 
tences have  been  added  together  and 
placed  under  the  most  serious  offense 
for  which  the  defendant  was  con- 
victed. When  concurrent  terms  were 
imposed  in  the  same  case,  the  sen- 
tence appears  under  the  offense  hav- 
ing the  longest  term.  When  two  or 
more  terms  of  equal  duration  have 
been  imposed,  the  sentence  is  classi- 
fied under  the  offense  with  the  high- 
est severity  code. 

Sentences  imposed  on  other  defen- 
dants in  the  same  case,  and  on  the 
same  defendant  in  other  cases,  are 
listed  separately.  Thus,  the  Chart 
differs  from  appendix  table  D-5  of 
the  Administrative  Office's  Annual 
Report  of  the  Director,  which,  in  report- 
ing the  number  of  defendants  con- 
victed in  a  year,  classifies  each  defen- 
dant only  once  under  the  case  for 
which  the  most  serious  conviction 
was  obtained.  In  addition,  while  table 
D-5  provides  separate  categories  for 
regular  sentences  and  sentences  im- 


posed under  special  statutes  (such  as 
18  U.S.C.  §  5010  of  the  Youth  Cor- 
rections Act,  18  U.S.C.  §  5037  of  the 
Federal  Juvenile  Delinquency  Act,  and 
18  U.S.C.  §  4205(b)(1)  or  (2)),  the 
Chart  lists  sentences  without  distin- 
guishing their  statutory  bases. 

Average  sentences  are  indicated, 
but  users  are  cautioned  against  citing 
such  sentences,  particularly  in  offense 
categories  with  few  entries.  Indeed, 
SARD  perceives  that  the  Chart's  great- 
est utility  is,  first,  in  showing  indi- 
vidual sentences;  second,  in  provid- 
ing the  range  and  frequency  of  terms 
imposed;  and,  third,  in  highlighting 
unusually  long  or  short  terms  that 
affect  the  resulting  average.  For  users 
who  need  refined  averages,  prefatory 
material  in  the  Chart  provides  alterna- 
tive methods  of  recomputing  the  data 

See  SENTENCES,  page  8 
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Sept.  12-14  Seminar  for  Senior  Staf 

Attorneys 
Sept.    21-22  Judicial   Conference   o 

the  United  States 
Sept.  26-28   Pro  Se  Deputy  Clerks  o 

District  Courts 
Sept.  29-Oct.  1    Second  Circuit  Judi 

cial  Conference 
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The  publications  listed  below  may  be  of 
interest  to  The  Third  Branch  readers. 
Only  those  preceded  by  a  checkmark  are  avail- 
able through  the  Center.  When  ordering 
copies,  please  refer  to  the  document's  author 
and  title  or  other  description.  Requests  should 
be  in  writing,  preferably  accompanied  by  a 
self-addressed,  gummed  mailing  label 
(franked  or  unfranked),  and  addressed  to  Fed- 
eral Judicial  Center,  Information  Service, 
1520  H  Street,  N.W.,  Washington,  D.C. 
20005. 

Alarcon,  Arthur  L.  "Fair  Trial  v. 
Free  Press:  Who's  on  First?"  14  Uni- 
versity of  West  Los  Angeles  Law  Review  1 
(1983). 

Barnett,  Helaine  Meresman,  Janis 
Meresman  Goldman,  and  Jeffrey  B. 
Morris.  "A  Lawyer's  Lawyer,  A 
Judge's  Judge:  Justice  Potter  Stewart 
and  the  Fourth  Amendment,"  51  Uni- 
versity of  Cincinnati  Law  Review  509 
(1982). 

</  Bazelon,  David  L.  Address  at  the 
Commencement  of  the  University  of 
Washington  School  of  Law,  Seattle, 
June  11,  1983. 

Berkman,  Miriam.  "Perspectives  on 
the  Death  Penalty:  Judicial  Behavior 
and  the  Eighth  Amendment,"  1  Yale 
Law  &  Policy  Review  41  (1982). 

Boruch,  Robert  F.,  and  Joe  S.  Cecil. 
Solutions  to  Ethical  and  Legal  Problems  in 
Social  Research  (Academic  Press,  1983). 

Brazil,  Wayne  D.,  Geoffrey  C. 
Hazard,  Jr.,  and  Paul  R.  Rice.  Manag- 
ing Complex  Litigation:  A  Practical  Guide  to 
the  Use  of  Special  Masters  (American  Bar 
Foundation,  1983). 

^  Burger,  Warren  E.  "The  Need 
for  Time  and  Freshness  of  Mind,'  "  6 
American  journal  of  Trial  Advocacy  311 
(1982). 

</  Burger,  Warren  E.  Remarks  de- 
livered to  the  60th  Annual  Meeting 
of  the  American  Law  Institute,  Wash- 
ington, D.C,  May  17,  1983. 

^  DeMascio,  Robert  E.,  William  L. 
Norton,  and  Richard  Lieb.  Fourteen 
Years  or  Life:  The  Bankruptcy  Court 
Dilemma  (National  Legal  Center  for 
the  Public  Interest,  1983). 


Edwards,  Harry  T.  "Goals  in  Life 
Worth  Pursuing,"  10  Florida  State  Uni- 
versity Law  Review  517  (1983). 

Feinberg,  Wilfred.  Remarks  at  the 
Annual  Dinner  of  the  New  York  Pat- 
ent Association,  March  25,  1983. 

Friendly,  Henry  J.  "Indiscretion 
About  Discretion,"  31  Emory  Law  jour- 
nal 747  (Fall  1982). 

Goldberg-Ambrose,  Carole  E.  "The 
Protective  Jurisdiction  of  the  Federal 
Courts,"  30  UCLA  Law  Review  542 
(1983). 

Keeton,  Robert  E.  "The  Role  of  the 
Judge  in  Non-Judicial  Dispute  Reso- 
lution," address  at  the  Corporate 
Dispute  Resolution  Institute,  North- 
western University,  November  11, 
1982. 

King,  Lawrence  P.  "The  Unmaking 
of  a  Bankruptcy  Court:  Aftermath  of 
Northern  Pipeline  v.  Marathon,"  40  Wash- 
ington and  Lee  Law  Review  99  (1983). 

Krivosha,  Norman,  Robert  Copple, 
and  Michael  McDonough.  "A  Histor- 
ical and  Philosophical  Look  at  the 
Death  Penalty — Does  It  Serve  Soci- 
ety's Needs  ?"  18  Creighton  Law  Review  1 
(1982-83). 

V  Lay,  Donald  P.  "Will  the  Pro- 
posed National  Court  of  Appeals 
Create  More  Problems  Than  It 
Solves?"66/K^!'c«^re437  (May  1983). 

McKay,  Robert  B.  "Civil  Litigation 
and  the  Public  Interest,"  31  University 
of  Kansas  Law  Review  409  (1983). 

Ninth  Annual  Tenth  Circuit  Sur- 
vey, June  1,  1981— May  31,  1982, 
including  "The  Political  and  Adminis- 
trative History  of  the  United  States 
Court  of  Appeals  for  the  Tenth  Cir- 
cuit" by  Arthur  J.  Stanley,  Jr.,  and 
Irma  Russell.  60  Denver  Law  journal  2 
(1983). 

v  O'Connor,  Sandra  Day.  "Profes- 
sional Competence  and  Social  Respon- 
sibility: Fulfilling  the  Vanderbilt 
Vision,"  36  Vanderbilt  Law  Review  1 
(1983). 

•y  Pollack,  Milton.  "Cutting  the  Fat 
from  Pretrial  Proceedings,"  97  Federal 
Rules  Decisions  319  (1983). 

Posner,  Richard  A.  "Will  the  Fed- 
eral Courts  of  Appeals  Survive  Until 
1984?  An  Essay  on  Delegation  and 
Specialization  of  the  Judicial  Func- 


tion," 56  Southern  California  Law  Review 
761  (1983). 

Presser,  Stephen  B.  Studies  in  the  His- 
tory of  the  U.S.  Courts  of  the  Third  Circuit 
(Third  Circuit  Bicentennial  Commit- 
tee, 1983). 

Rossum,  Ralph  A.  "Congress,  the 
Constitution,  and  the  Appellate  Juris- 
diction of  the  Supreme  Court:  The 
Letter  and  the  Spirit  of  the  Excep- 
tions Clause,"  24  William  and  Mary  Law 
Review  385  (1983). 

Roszkowski,  Stanley  J.  "Sentenc- 
ing Provisions  in  the  Federal  Sys- 
tem," 13  Loyola  University  Law  journal 
621  (1982). 

Wright,  Charles  Alan.  The  Law  of 
Federal  Courts,  4th  ed.  (West,  1983). 

Yearbook  1983.  Supreme  Court  His- 
torical Society  (Washington,  1983). 


President  Creates 

Organized  Crime 

Commission 

A  twenty-member  Commission 
on  Organized  Crime  has  been  estab- 
lished by  President  Reagan  to  study 
the  impact  on  American  society  of 
organized  crime  and  to  recommend 
governmental  actions  to  combat  it. 
Judge  Irving  R.  Kaufman  of  the 
United  States  Court  of  Appeals  for 
the  Second  Circuit  has  been  desig- 
nated head  of  the  commission,  to 
which  former  Supreme  Court  Jus- 
tice Potter  Stewart  has  also  been 
appointed.  Other  members  have 
been  drawn  from  present  and  for- 
mer government  posts,  local  law 
enforcement  positions,  the  bar,  and 
law  schools. 

The  commission,  which  is  part  of 
the  president's  broad,  multi-faceted 
program  for  fighting  narcotics  traf- 
ficking and  organized  crime  that 
was  announced  in  fall  1982,  has 
been  directed  to  hold  public  hear- 
ings in  various  locations  around  the 
country  and  to  submit  a  report  on 
March  1,  1986. 

Judge  Kaufman  has  selected  Peter 
F.  Vaira,  former  United  States 
attorney  for  the  Eastern  District  of 
Pennsylvania,  to  be  executive  direc- 
tor of  the  commission,  and  Alan  J. 
Hruska,  a  New  York  attorney,  to  be 
its  general  counsel. 
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MAGISTRATES,  from  page  3 

GAO  recommends  that  28  U.S.C. 
§  636(c)(2)  be  amended  to  read  as 
follows: 

"The  designation  of  a  magistrate 
to  conduct  proceedings  in  a  jury 
or  non-jury  civil  matter  under 
this  section  shall  not  preclude 
the  district  court  from  exercis- 
ing jurisdiction  over  any  case  on 
its  own  motion.  The  district 
judge  shall,  however,  advise  con- 
senting litigants  of  the  reason 
their  matter  is  not  being  referred 
to  a  magistrate." 

Both  the  Judicial  Conference  Com- 
mittee on  the  Administration  of  the 
Federal  Magistrates  System  and  the 
Administrative  Office  have  agreed, 
in  accordance  with  the  Judicial  Con- 
ference's stated  policy  of  encouraging 
district  courts  to  take  full  advantage 
of  the  provisions  of  the  Federal  Mag- 
istrate Act  and  to  use  their  magis- 
trates extensively,  to  continue  to 
explore  additional  ways  in  which  the 
communication  of  the  Conference's 
policy  can  be  best  accomplished. 


The  Division  of  Magistrates  of  the 
Administrative  Office  is  in  the  pro- 
cess of  devising  measures  implement- 
ing the  recommendations  of  the 
GAO.  Inquiries  concerning  any  rec- 
ommendation of  the  report  or  any 
action  undertaken  pursuant  to  the 
recommendations  should  be  directed 
to  the  Division  of  Magistrates  (FTS 
633-6251).  Copies  of  the  report  may 
be  obtained  from  the  Division  of 
Magistrates  upon  request.  ■ 


ABA,  from  page  5 

plinary  actions  taken  against  individ- 
uals whose  acts  have  caused  payment 
by  the  government.  Approval  did  not 
come,  however,  until  agreement  was 
reached  that  a  definite  dollar  limita- 
tion be  established  when  punitive 
damages  are  assessed  against  the  fed- 
eral government. 

•  Approved  a  resolution  giving  the 
president  broad  powers  in  instances 
of  immigration  emergencies.  The 
original  proposal  was  to  approve  leg- 
islation that  would  authorize  the 
president  to  restrict  travel,  to  permit 


interdiction  of  boats  carrying  poten- 
tial asylum  applicants,  and  to  autho- 
rize the  armed  forces  to  carry  out 
traditional  civil  law  enforcement. 
After  debate,  substitute  language  was 
adopted  with  particular  emphasis  on 
language  calling  for  judicial  review. 

The  full  text  of  these  and  other 
resolutions  is  available  from  the  FJC 
Information  Service  Office.  ■ 


SENTENCES,  from  page  6 

to  minimize  the  distortion  caused  by 
extreme  sentences  in  a  category. 

The  United  States  District  Courts  Sen- 
tences Imposed  Chart  may  be  obtained  by 
individuals  outside  the  federal  judi- 
ciary for  $6.50  through  the  Govern- 
ment Printing  Office.  The  stock 
number  is  028-004-0053-2.  An  errata 
sheet,  concerning  about  twenty  spe- 
cific probation  terms  shown  and  other 
minor  errors,  is  being  prepared  and 
will  be  distributed  shortly,  probably 
in  conjunction  with  mailings  to  the 
individual  districts  of  specific  district 
charts  extracted  from  the  large 
volume. 
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Chief  Judge  Markey  Reviews  First  Year  of 
Court  of  Appeals  for  the  Federal  Circuit 


Howard  Thomas  Markey  became  chief 
migt  of  the  United  States  Court  of  Appeals 
[or  the  Federal  Circuit  upon  the  merger  of  the 
Court  of  Customs  and  Patent  Appeals  and  the 
Court  of  Claims  on  October  1,  1982.  He  had 
ierved  as  chief  judge  of  the  Court  of  Customs 
ind  Patent  Appeals  since  June  1972. 

In  addition  to  his  court-related  responsibili- 
ies.  Chief  Judge  Markey  has  been  extremely 
ictive  in  federal  judicial  administration.  He 
ins  been  a  member  of  the  Judicial  Conference 
>f  the  United  States  for  more  than  ten  years 
md  has  served  on  the  Committee  on  Court 
Administration  since  1979;  he  is  chairman 
if  the  Advisory  Committee  on  Codes  of  Con- 
luct  and  serves  on  the  Board  of  Certification 
or  Circuit  Executives.  In  addition,  he  was 
oordinatorofthe  Committee  on  the  Bicenten- 
lial  of  the  Constitution. 

From  his  chambers  across  the  courtyard 
rom  the  Federal  Judicial  Center,  Chief  Judge 
Uarkey  detailed  some  of  the  operating  proce- 


October  1,  1983,  marks  the  first 
anniversary  of  the  new  Court  of 
Appeals  for  the  Federal  Circuit 
(CAFC).  In  retrospect,  are  you  pleased 
with  developments  during  the  court's 
first  year? 

With  all  the  usual  expressions  of 
humility,  I  certainly  am  pleased. 
Because  of  the  magnanimity,  cooper- 
ation, and  willingness  of  the  judges  to 
adopt  new  ways  of  conducting  their 
professional  lives,  the  court  was  well 
launched  and  has  now  completed  a 
very  successful  "shakedown"  cruise. 
All  appeals  filed  since  the  court  began 
have  been  heard  within  thirty  days  of 
becoming  ready  for  hearing;  the  time 
from  hearing  to  decision  has  aver- 
aged one  month;  the  time  from  filing 
to  decision  has  averaged  5.7  months. 
We  added  more  than  1,000  lawyers  to 
the  8,000  who  came  over  automati- 


Provisions  of  Victim  and 
Witness  Protection  Act 
Found  Unconstitutional 


lures  of  the  newest  federal  court  of  appeals  and       cally  from  the  bars  of  our  predecessor 
Uscussed  the  first  year's  activities.  See  MARKEY,  page  7 


i.D.N.Y.  Committee  Recommends  Amendments 
fo  Local  Rules  Relating  to  Discovery 
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Twenty-three  proposed  amend-       that  public  hearings  on  the  projto'sed 


nents  to  the  local  rules  of  the  Eastern 
District  of  New  York  were  presented 
ecently  to  Chief  Judge  Jack  B.  Wein- 
tein.  The  proposals  are  part  of  a 
eport  prepared  by  the  Special  Com- 
mittee on  Effective  Discovery  in  Civil 
lases  for  the  Eastern  District  of  New 
fork,  established  last  fall  by  Judge 
Veinstein  to  study  civil  discovery 
•ractices  in  the  district.  The  special 
ommittee  also  assessed  the  potential 
mpact  on  local  procedures  of  the  new 
mendments  to  the  Federal  Rules  of 
-ivil  Procedure  that  became  effective 
August  1,  1983. 

The  court  is  seeking  comments 
rom  bar  associations,  individual  law- 
ers,  and  members  of  the  public  on 
he  proposals,  which  the  court  will 
onsider  in  early  fall.  It  is  anticipated 


rules  will  be  scheduled  in  early  Octo- 
ber. The  46-page  report  has  been  dis- 
seminated nationally  to  stimulate 
widespread  comment.  ■ 

The  special  committee's  proposals 
focus  on  remedying  current  abuses  in 
discovery    that    lead    to   delays    anck 
excessive  costs  for  both  partieaxltftwF 
taxpayers.  The  exercise  of  "cXopera-, 
tion  and  common  courtesy"  by  attor- 
neys engaged  in  discovery  is  recog- 
nized   as    the    sine    qua    non    for 
improving  discovery,  and  to  reorient 
litigators  to  the  new  spirit  of  coopera- 
tion,  the   first   rule   reasserts   the 
"golden  rule"  as  applied  to  attorney 
adversaries. 

Concomitant  with  such  cooperation 

among  attorneys  is  the  expectation, 

See  EDNY,  page  2 


Provisions  of  the  Victim  and  Wit- 
ness Protection  Act  of  1982  (Pub.  L. 
No.  97-291)  that  require  a  federal 
court  to  order  restitution  to  victims 
of  certain  federal  crimes  have  been 
declared  unconstitutional  in  a  recent 
decision  handed  down  by  United 
States  District  Court  Judge  William 
M.  Acker  (N.D.  Ala.).  The  judge  held 
in  United  States  v.  Welden  (C.R.  83-AR- 
123-M)  that  the  applicable  sections  of 
the  act,  18  U.S.C.  §§  3579  and  3580, 
are  in  violation  of  the  constitutional 
guarantees  of  civil  jury  trial,  due  pro- 
cess, and  equal  protection. 

The  decision  was  announced  from 
the  bench  on  July  20,  and  a  38-page 
"memorandum  opinion"  issued  July 
29,  1983.  The  U.S.  Attorney's  Office 
for  the  Northern  District  of  Alabama 
on  August  17  filed  a  notice  of  inten- 
tion to  appeal  the  decision  to  the 
Eleventh  Circuit  Court  of  Appeals. 
According  to  Assistant  U.S.  Attorney 
Herbert  B.  Henry  III,  the  govern- 
ment's brief  is  expected  to  be  filed 
sometime  in  October. 

Judge  Acker  found  that  since  sec- 
tion 3579(h)  of  the  act  provides  that  a 
restitution  order  may  be  enforced  as 
a  civil  judgment,  and  since,  in  the 
instant  case,  the  amount  in  contro- 
versy exceeds  $20,  defendants  are 
entitled  to  a  jury  trial.  The  judge  held 
^atv>5since  under  §§  3579  and  3580 

See  VICTIM,  page  5 
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EDNY,  from  page  1 

articulated  in  another  rule,  that  attor- 
neys will  approach  their  obligations 
to  the  certification  requirements  of 
rules  11  and  26(g)  of  the  federal  rules 
in  a  serious  and  deliberate  manner. 
Since  the  court  expects  "that  an  attor- 
ney's obligations  with  respect  to  cer- 
tification will  be  honored,"  satellite 
motions  regarding  attorneys'  certifi- 
cations under  those  rules  are  "dis- 
couraged." 

Although  the  proposed  rules  as- 
sume that  cooperation  among  litiga- 
tors will  be  the  norm,  sanctions  for 
nonfulfillment  of  this  obligation  are 
provided.   In  the  event  of   motions 
challenging  attorneys'  certifications, 
as  with  other  delaying  or  cost-inflat- 
ing maneuvers,  the  losing  party  or 
counsel  or  both  may  be  required  to 
pay  the  reasonable  expenses,  includ- 
ing attorneys'  fees,  incurred  by  the 
other  party.  Such  fee-shifting  is  the 
chief  mechanism  suggested  through- 
out the  rules  to  sanction  improper 
discovery  practices  and  is  the  device 
called  on  in  the  lengthy  rule  23  of  the 
report. 

The  committee  also  believes  that 
discovery  matters  could  be  resolved 
more  expeditiously  by  magistrates, 
who  could  give  greater  and  more 
prompt  attention  to  disputes  and 
simultaneously  free  judges  to  con- 
centrate on  other  matters.  One  new 
rule  would  require  the  judge,  prompt- 
ly after  joinder  of  issue,  and  reason- 
ably before  expiration  of  the  120-day 


period  after  the  complaint  has  been 
filed,  to  review  the  pleadings  and 
decide  whether  the  judge  or  a  magis- 
trate shall  conduct  the  scheduling 
conference.  At  the  same  time  the 
judge  would  decide  whether  discov- 
ery matters  will  also  be  referred  to  a 
magistrate.  The  judge  could  at  any 
time  enlarge  or  diminish  the  scope  of 
any  reference  to  a  magistrate. 

At  numerous  places  in  the  pro- 
posed rules,  telephone  conferences 
are  encouraged  as  a  means  of  resolv- 
ing discovery  disputes  promptly.  A 
coordinate  rule  prohibits  the  filing  of 
motions  regarding  a  discovery  dis- 
pute without  leave  of  the  court.  When 
leave  is  so  granted,  the  attorneys 
must  explain  in  reasonable  detail  the 
efforts  they  have  made  to  try  to 
resolve  the  dispute. 

Other  proposed  new  rules  identify 
additional  vulnerable  points  in  the 
discovery  process  where  delays  have 
often  occurred,  and  they  address  these 
also  with  new  procedures  or  prohibi- 
tions. In  addition,  certain  widespread 
abuses  are  identified  by  the  new  rules 
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Calendar 

Sept.  27  Ad  Hoc  Committee  on  the 
Media  Petition 

Sept.  29- Oct.  1  Second  Circuit  Judi- 
cial Conference 

Oct.  2-5  Third  Circuit  Judicial  Con- 
ference 

Oct.  9-11  Conference  of  Metropoli- 
tan District  Chief  Judges 

Oct.  11-14  Workshop  for  Newly 
Appointed  Training  Coordi- 
nators 

Oct.  24-26  First  Circuit  Judicial  Con- 
ference 


as  presumptively  improper,  and  the 
rules  place  the  burden  on  the  attor- 
ney using  such  practices  to  justify 
them. 

Requests  for  copies  of  the  propos- 
als, as  well  as  comments  on  them, 
should  be  sent  to  Robert  C.  Heine- 
mann,  Clerk  of  the  Court,  U.S.  Dis- 
trict Court,  225  Cadman  Plaza  East, 
Brooklyn,  NY  11201.  ■ 


Guidelines  for  Teleconference  Service  Users 


All  judicial  personnel  are  reminded  of 
current  GSA  regulations  relating  to  tele- 
phone conference  calls.  A  recent  inci- 
dent in  which  a  judge  issued  an  order  to 
show  cause  on  a  contempt  basis  to  a 
GSA  operator,  who  was  adhering  to 
these  regulations,  makes  it  important 
for  court  personnel  to  be  aware  of  them. 
Highlights  of  the  GSA  Bulletin  (FPMR 
F-152,  June  10, 1983)  that  describes  tele- 
phone conferencing  services  to  federal 
agencies  are  provided  for  the  benefit  of 
all  government  personnel  and  the  regu- 
lations therein  govern  all  personnel. 

Local  teleconference  service.  This 
service  is  available  to  users  served  by 
many  GSA  consolidated  telephone  sys- 
tems and  provides  for  the  connection 
of  up  to  five  telephones  within  each  of 
the  fifty  states.  Agencies  in  the  Nation- 
al Capital  Region  should  contact  the 
National  Teleconference  Service  by 
calling  FTS  245-3333  for  scheduling. 

National  Teleconference  Service. 
This  service  provides  for  the  connec- 
tion of  up  to  twenty-eight  telephones 
within   the  fifty  states,   Puerto  Rico, 


and  the  Virgin  Islands.  For  details  con- 
cerning conference  availability,  arrange- 
ments, and  requirements,  callers 
should  contact  the  Service  in  Washing- 
ton, D.C.  (FTS  245-3333).  Conferences 
involving  five  or  fewer  connections 
can  be  arranged  through  one's  local 
GSA  system  operators.  The  Service 
must  be  notified  in  advance  of  any  call 
that  may  last  for  more  than  one  hour 
or  otherwise  exceed  the  capacity  of  the 
telephone  system. 

Conference  scheduling.  All  confer- 
ence service  is  provided  on  a  first- 
come,  first-served  basis.  Conference 
originators  should  contact  the  appro- 
priate operator,  preferably  twenty-four 
hours  in  advance,  to  determine  if  the 
service  will  be  available  at  the  time 
desired.  Once  the  conference  has  been 
scheduled,  the  following  information 
will  be  required:  (1)  originator's  name, 
agency,  and  FTS  agency  identification 
symbol;  (2)  date  and  duration  of  pro- 
posed conference;  and  (3)  name,  loca- 
tion, and  telephone  number  of  each 
participant. 
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Highlights  of  Proposed  Amendments  to  Federal 
Civil  and  Criminal  Rules  of  Procedure 


Highlighted  below  are  several  pro- 
posed amendments  to  the  federal 
rules  of  civil  and  criminal  procedure 
that  are  of  potentially  broad  interest 
and  impact. 

Federal  Rules  of  Civil  Procedure 

•  Rule  52(a).  The  amendment,  as 
contemplated,  would  eliminate  the 
existing  confusion  and  conflicts 
among  the  circuits  regarding  the 
standard  to  be  applied  in  reviewing 
district  court  findings  of  fact  based  on 
documentary  evidence:  It  provides 
that  such  findings,  as  is  the  case  with 
findings  based  on  oral  evidence,  may 
not  be  set  aside  unless  clearly  errone- 
ous. According  to  the  Advisory  Com- 
mittee on  Civil  Rules,  the  effect  of 
this  change  would  be  to  recognize 
that  the  trial  court,  not  the  appellate 
court,  is  the  appropriate  finder  of 
facts  in  nonjury  trials  and  in  dispos- 
ing of  interlocutory  injunctions,  thus 
promoting  stability  and  judicial 
economy. 

•  Rule  68.  The  proposed  new  rule, 
entitled  "Offer  of  Settlement,"  would 
supplant  the  existing  rule,  now  labeled 
"Offer  of  Judgment."  Extensive  revi- 
sions of  this  rule  would  permit  any 
party,  plaintiff  or  defendant,  at  any 
time  thirty  days  prior  to  the  com- 
mencement of  trial,  to  serve  upon  an 
adverse  party  an  offer,  denominated 
as  an  offer  under  this  rule,  to  settle  a 
claim  for  the  consideration  specified 
in  the  offer  and  to  stipulate  dismissal 
of  claim  or  to  allow  judgment  to  be 
entered  accordingly.  The  offer  is  to 
remain  open  for  thirty  days  unless 
the  court  authorizes  early  withdraw- 
al. Acceptance  must  be  in  writing 
within  thirty  days,  or  the  offer  is 
deemed  withdrawn. 

If  the  judgment  rendered  is  not 
more  favorable  to  an  offeree  than  the 
unaccepted  offer  and  if  the  offer 
remained  open  for  thirty  days,  an 
offeree  must  pay  costs  and  expenses 
(including  reasonable  attorneys'  fees) 
incurred  by  the  offeror  after  the  mak- 
ing of  the  offer.  A  claimant-offeror  is 


also  entitled  to  interest  on  the  amount 
of  money  the  claimant  offered  to 
accept.  Expenses  and  interest  may  be 
reduced  by  the  court  to  the  extent 
they  are  excessive  or  unjustified  given 
the  circumstances. 

In  a  bifurcated  proceeding,  an  offer 
of  settlement  may  be  made  after  the 
liability  of  one  party  to  another  has 
been  determined. 

The  revised  rule  68  is  not  applicable 
to  rule  23  class  or  derivative  actions. 

The  drafters  of  the  amendments 
anticipate  that  the  newly  crafted  rule 
will  remedy  weaknesses  that  have 
rendered  rule  68,  as  it  now  stands, 


ineffective  and  will  encourage  early 
settlement  before  heavy  litigation 
expenses  have  been  incurred. 

•  Rule  83.  The  proposed  amend- 
ment seeks  both  to  eliminate  incon- 
sistencies between  local  rules  and 
federal  rules  and  to  improve  the  local 
rulemaking  process  by  requiring  pub- 
lic notice  and  opportunity  to  com- 
ment before  local  rules  are  adopted. 
Local  rules  so  adopted  would  remain 
in  effect  unless  abrogated  or  amended 
by  the  judicial  council  of  the  circuit  in 
which  the  district  is  located. 

Rule  83,  as  proposed,  would  also 
permit  experimental  local  rulemak- 
ing for  careful  testing  and  evaluation 
of   procedural   proposals.    With    the 

See  RULES,  page  4 


Hearings  Set  on  Proposed  Changes  to  Federal  Rules 


Judge  Edward  T.  Gignoux,  chairman 
of  the  Judicial  Conference  Committee 
on  Rules  of  Practice  and  Procedure, 
recently  announced  that  the  Advisory 
Committee  on  Civil  Rules  and  the 
Advisory  Committee  on  Criminal  Rules 
have  proposed  certain  technical  and 
substantive  amendments  to  the  fed- 
eral rules.  These  proposals  have  not 
yet  been  considered  or  acted  upon  by 
the  Committee  on  Rules  of  Practice 
and  Procedure,  the  full  membership  of 
the  Judicial  Conference,  or  the  Supreme 
Court. 

Drafts  of  the  proposed  amendments, 
which  are  accompanied  by  explanatory 
notes  prepared  by  the  respective  advi- 
sory committees,  have  been  submitted 
to  the  bench  and  bar  and  to  the  public 
generally  for  comment.  All  comments 
on  the  proposals,  as  well  as  requests 
for  copies  of  the  proposals,  should  be 
sent  to  the  Committee  on  Rules  of 
Practice  and  Procedure,  Administra- 
tive Office  of  the  U.S.  Courts,  Wash- 
ington, D.C. 20544. 

Federal  Rules  of  Civil  Procedure. 
Federal  civil  rules  proposed  to  be 
amended  are  rules  5,  6,  45, 52,  68,  71  A, 
and  83  and  admiralty  rules  B,  C,  and  E. 
Hearings  on  these  rules  will  be  held  at 
the  National  Courts  Building  in  Wash- 
ington, D.C,  on  Wednesday,  January 
18, 1984,  and  at  the  U.S.  courthouse  in 
Los  Angeles,  California,  on  Friday, 
February  3,  1984.  Anyone  wishing  to 


testify  should  contact  the  committee 
at  the  above  address  prior  to  January  2, 
1984. 

Federal  Rules  of  Criminal  Proce- 
dure. Federal  criminal  rules  proposed 
to  be  amended  are  rules  6(a),  6(e), 
11(c),  12.1(f),  12.2(e),  29(b),  30,  35(b), 
and  49(e).  The  Advisory  Committee 
on  Criminal  Rules  has  also  proposed 
certain  amendments  to  rule  9(a)  of  the 
Rules  Governing  Section  2254  Cases 
in  the  United  States  District  Courts 
and  rule  9(a)  of  the  Rules  Governing 
Section  2255  Proceedings  in  the  Uni- 
ted States  District  Courts.  Hearings 
on  these  proposed  amendments  will  be 
held  on  February  14,  1984,  at  the 
National  Courts  Building  in  Washing- 
ton, D.C,  and,  on  the  same  date,  at  the 
federal  court  building  in  San  Francisco, 
California.  Those  wishing  to  testify  on 
these  proposals  should  contact  the 
committee  prior  to  January  15,  1984. 

All  the  rules  will  ultimately  be  sub- 
mitted to  the  Congress  for  considera- 
tion, but  not  until  final  drafts  are 
approved  by  the  Judicial  Conference 
and  the  Supreme  Court.  Under  the 
rules  enabling  acts,  if  neither  house  of 
Congress  takes  action  on  the  civil  and 
criminal  procedural  rules  within  ninety 
days  after  submission,  they  automati- 
cally become  law. 

In  the  accompanying  article,  some  of 
the  more  significant  proposals  are  high- 
lighted. 


theTHTRD  branch 


As  space  allows  photographs  of  members  of  the  various  federal  courts  and  then  courthouses  w^l  be  publM 
Mo    at  of  the  Uruted  States  District  Court  for  the  District  of  Maryland  and  the  U.S.  courthouse  ,n  Baltimore,  fudges  of  this  court  ar, 
sittnl  left  *  right,  Senior  Judge  Edward  S.  Northrop,  Senior  fudge  Roszel  C.  Thomsen,  Chef  Judge  Frank  A.  Kaufman,  Sen,  r  Judge  R^ 
Drey  LJs.  and  fudge  Alexander  Harvey  II;  and  standing  left  to  right,  fudge  Norman  P.  Ramsey  fudge  l^H^^  >°">h 
H.  Young,  judge  fames  R.  Miller,  jr.,  fudge  Herbert  F.  Murray,  fudge  Shirley  B.  Jones  (res,gned).  and  judge  Walter  E.  Black,  Jr. 
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prior  approval  of  its  judicial  council,  a 
district  court  could  adopt— after  pub- 
lic notice  and  opportunity  to  com- 
ment had  been  given— for  a  period  of 
no  longer  than  two  years,  an  experi- 
mental rule  that  could  not  be  chal- 
lenged for  its  inconsistency  with  the 
Federal  Rules  of  Civil  Procedure. 

The  proposed  amendment  also  con- 
templates that  copies  of  local  rules, 
upon  their  promulgation,  shall  be 
forwarded  to  the  Administrative 
Office  of  the  United  States  Courts 
and  to  the  trial  court's  respective 
judicial  councils  rather  than  to  the 
United  States  Supreme  Court. 

Supplemental  Rules  for  Certain 
Admiralty  and  Maritime  Claims 

•  Rule  Band  Rule  C.  These  two  sup- 
plemental rules  have  been  amended 
to  ensure  procedural  due  process  in 
the  issuance  of  any  attachment  or 
garnishment  process  and  in  the  issu- 
ance of  any  warrant  of  arrest,  respec- 
tively. Except  in  cases  involving 
exigent  circumstances,  judicial  au- 
thorization—after review  of  a  veri- 
fied complaint  and  an  affidavit  in 
support  thereof  and  after  a  prima 
facie  showing  that  plaintiff  has  a 
maritime  claim  against  the  defendant 
in  the  amount  sued  for  and  that 
defendant  is  not  present  in  the  dis- 
trut,  or  that  an  action  in  rem  does 


exist— is  necessary  for  the  issuance 
of  any  attachment  process  or  warrant 
for  arrest  of  the  vessel  or  other  prop- 
erty. The  court  shall  issue  an  order 
authorizing  such  attachment  or  war- 
rant and  the  clerk  shall  prepare  the 
applicable  papers.  No  additional  court 
orders  are  necessary  for  enforcement. 
In  the  case  of  exigent  circumstances, 
the  clerk  shall  issue  a  summons  and 
process  of  attachment  or  a  summons 


and  warrant  for  arrest;  the  plaintiff, 
however,  bears  the  burden  of  show- 
ing, in  a  postattachment  or  post- 
arrest  hearing  under  rule  E(4)(f),  that 
exigent  circumstances  existed  at  the 
time  the  summons  was  issued. 

•   Rule  E.  Under  the  proposed  addi- 
tion to  rule  E(4)(f),  any  person  claim- 
ing  any   interest   in   attachment   or 
arrested  property  would  be  entitled 
See  RULES,  page  6 


Center  Publications  and  Audiovisual 
Programs  Can  Assist  Law  Clerks 


Many  Center  publications  may  be 
helpful  to  law  clerks,  especially  those 
clerks  who  are  new  to  the  federal  judi- 
cial system.  Recent  publications  include, 
for  example, 

•  a  manual  treating  employment  dis- 
crimination and  civil  rights  actions  in 
the  federal  courts,  by  a  federal  district 
judge; 

•  a  legislative  history  of  the  1974 
Speedy  Trial  Act,  by  a  member  of  the 
Center's  staff  who  has  worked  with 
the  Judicial  Conference's  Criminal  Law 
Committee  on  matters  pertaining  to 
the  act; 

•  an  overview  of  federal  class  actions 
and  an  analysis  of  the  legal  issues 
raised  under  the  "Black  Lung"  Act, 
both  by  law  professors  with  special 
expertise  in  those  subjects. 

Other  publications  include  empirical 
studies  of  case  management  techniques 
and  analyses  of  the  organization  and 
management  of  the  federal  courts. 


The  Center's  annual  Catalog  of  Publi- 
cations lists  and  annotates  all  Center 
publications.  These  publications  are 
free  of  charge,  and  law  clerks  are 
encouraged  to  request  any  item  they 
wish.  A  copy  of  the  1982  Catalog  should 
be  available  in  each  judge's  chambers, 
but  clerks  may  request  additional  copies 
from  the  Center's  Information  Service 
at  FTS  633-6365.  The  1983  Catalog  will 
be  distributed  shortly  to  every  federal 
judge. 

Items  of  likely  interest  to  law  clerks 
are  also  available  from  the  Center's 
Media  Library  and  are  listed  in  the  Edu- 
cational Media  Catalog.  The  library  in- 
cludes audio  and  video  cassettes  of 
presentations  by  judges  and  academi- 
cians at  Center  seminars  and  work- 
shops, as  well  as  commercially  pro- 
duced programs  on  legal  and  manage- 
ment subjects.  The  1982  Catalog 
explains  how  to  borrow  these  items 
from  the  library. 
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[of  the  act]  a  court  is  unable  to  impanel 
a  jury  for  the  purpose  of  deciding  a 
disputed  issue  of  damage"  or  restitu- 
tion, pertinent  sections  of  the  act  are 
violative  of  the  Seventh  Amendment. 

The  court  found  also  that  the  stat- 
ute fails  to  meet  both  due  process  and 
equal  protection  requirements  of  the 
Fifth  and  Fourteenth  Amendments. 
"There  is  a  crucial  distinction  between 
ordering  restitution  as  a  condition  of 
probation"  under  18  U.S.C.  §  3651  of 
the  Probation  Act,  he  said,  "and  enter- 
ing a  civil  judgment  against  a  person 
on  the  hearsay  testimony  of  a  wit- 
ness, without  any  discovery  and  with- 
out cross-examination."  The  latter, 
since  it  is  enforceable  as  a  judgment 
and  is  res  judicata,  requires  more  pro- 
cedural safeguards  than  are  provided 
by  the  act,  he  held.  Furthermore, 
Judge  Acker  also  declared  that  the  act 
failed  to  provide  the  court  with  ascer- 
tainable standards  for  carrying  it 
out — such  as  rules  of  evidence,  rules 
of  discovery,  burdens  of  proof,  re- 
quirements of  notice  and  of  standing, 
and  more.  "This  Court  thinks  that 
Congress  granted  too  much  discre- 
tion to  the  courts  and  to  the  Attorney 
General,  and  by  exceeding  its  powers 
of  delegation,  created  a  potential 
Frankenstein,"  Judge  Acker  stated. 

The  probability  of  disparate  results 
in  different  federal  courts  arising 
from  the  restitution  provisions  of  the 
act  prompted  the  judge  to  conclude 
also  that  "it  is  impossible  to  look  for- 
ward to  enough  equality  of  applica- 
tion for  the  Act  to  comply  with  'equal 
protection.'  " 

Defendants  in  the  case  had  been 
convicted  of  offenses  arising  under 
18  U.S.C.  §  1201(a)(1),  the  kidnap- 
ping statute.  They  had  challenged  not 
only  the  constitutionality  of  the  act's 
restitution  provisions  but  also  the 
sum  suggested  in  the  victim  impact 
statement  of  their  presentence  re- 
ports as  the  appropriate  restitution 
due  one  victim.  Judge  Acker  also 
questioned  the  $599  medical  bill  for 
the  victim:  He  expressed  the  view  in 
his  memorandum  opinion  that  the 


Department  of  Justice  Issues  Guidelines  on 
Victim  and  Witness  Protection  Act 


Two  important  documents  regard- 
ing implementation  of  the  Victim  and 
Witness  Protection  Act  of  1982  were 
released  by  the  Department  of  Justice 
this  summer.  One  outlines  responsibil- 
ities to  victims  and  witnesses  of  desig- 
nated department  officials,  and  the 
other  provides  departmental  policy  on 
the  victim  impact  statement  and  resti- 
tution aspects  of  the  act. 

In  accordance  with  section  6  of  the 
act,  the  attorney  general  on  July  9, 
1983,  issued  "Guidelines  for  Victim 
and  Witness  Assistance"  for  depart- 
mental personnel  to  follow  in  respond- 
ing to  the  needs  of  crime  victims  and 
witnesses.  The  guidelines,  which  be- 
came effective  upon  issuance,  were 
published  at  48  Federal  Register  33,774 
(July  25, 1983).  They  are  directed  spe- 
cifically at  components  of  the  Depart- 
ment of  Justice  engaged  in  the  detec- 
tion, investigation,  or  prosecution  of 
crimes,  and  "apply  in  all  cases  in  which 
individual  victims  are  adversely  affect- 
ed by  criminal  conduct  or  in  which 
witnesses  provide  information  regard- 
ing criminal  activity." 

The  guidelines  include  a  section  of 
terms  employed  in  the  act.  A  "victim" 
is  one  "who  suffers  direct  or  threat- 
ened physical,  emotional  or  financial 
harm  as  a  result  of  the  commission  of  a 
crime  or  who  is  an  immediate  family 
member  of  a  minor  or  a  homicide  vic- 
tim." Although  governmental  entities 
may  be  victims,  they  are  not  subject  to 
the  assistance  and  services  provided  by 
the  act. 

The  guidelines  direct  the  designa- 
tion of  at  least  one  individual  in  each 
U.S.  attorney's  office,  litigating  divi- 
sion, and  investigative  agency  as  pri- 
marily responsible  for  victim-witness 
services.  Moreover,  all  Department  of 
Justice  components  are  directed  to  co- 
operate with  one  another  and  with 
state  and  local  law  enforcement  per- 


sonnel to  ensure  maximum  assistance 
to  victims  and  witnesses  in  confor- 
mance with  the  intent  of  the  act. 

The  designated  official  is  responsi- 
ble for  ensuring  that  the  appropriate 
U.S.  probation  officer  is  provided  with 
all  the  information  needed  for  prepa- 
ration of  the  victim  impact  statement 
to  be  included  in  the  mandatory  pre- 
sentence investigation  report.  This  of- 
ficial is  also  charged  with  informing 
the  victim  that  the  probation  officer  is 
responsible  for  preparing  such  a  state- 
ment and  with  instructing  the  victim 
on  how  to  contact  the  probation  officer 
concerning  the  statement. 

The  second  document  released  by 
the  Department  of  Justice,  "Implemen- 
tation of  Restitution  Provisions  of 
Victim-Witness  Protection  Act  of 
1982,"  is  designed  to  resolve  certain 
questions  about  the  victim  impact 
statement  and  restitution  that  are  un- 
answered in  the  text  of  the  act  itself 
and  is  for  the  guidance  of  assistant 
U.S.  attorneys  and  other  Department 
of  Justice  attorneys. 

Recognizing  that  "the  act  does  not 
contain  all  of  the  mechanisms  neces- 
sary to  carry  out  its  provisions  and 
some  adjustments  will  be  necessary," 
the  department  declares  its  policy  in 
the  form  of  answers  to  questions  on 
thirty-five  issues  that  have  already 
been  raised  about  these  provisions, 
including  some  problems  articulated 
by  panelists  last  March  at  the  Center's 
video  teleconference  on  the  new  legis- 
lation. 

Distribution  of  the  second  document 
has  been  limited,  partly  because  it  is  an 
internal  policy  position  paper.  Video  or 
audio  cassettes  of  an  edited  version  of 
proceedings  at  the  Center's  Victim  and 
Witness  video  teleconference,  referred 
to  above,  are  available  for  loan  from 
the  FJC's  Media  Services  Unit,  1520  H 
Street,  N.W.,  Washington,  D.C.  20005. 


sum  appeared  inadequate.  Moreover, 
the  judge  identified  two  additional 
"victims":  one  man  who  had  been 
killed  during  commission  of  the  crime 
and  a  third  person  whose  vehicle  had 
been  damaged  during  the  course  of 
the  crime.  The  judge  was  critical  that 


presentence  reports  submitted  to  the 
court  did  not  recommend  restitution 
for  them. 

In  addition  to  surveying  parts  of 
the  act's  sketchy  "legislative  history 
or  lack  of  legislative  history,"  in  con- 
See  VICTIM,  page  6 
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Information  Management  Systems  Installed 
In  N.D.  Ohio,  Ninth  and  Tenth  Circuits 


Personnel 


The  distribution  of  the  Five-Year 
Plan  for  Automation  in  the  United  States 
Courts  was  announced  in  last  month's 
issue  of  The  Third  Branch.  That  docu- 
ment contains  the  automation  re- 
search and  development  plans  of  the 
Federal  Judicial  Center  and  the  imple- 
mentation plans  of  the  Administra- 
tive Office  of  the  U.S.  Courts.  Pur- 
suant to  those  plans,  the  Center  will 
begin  implementation  and  testing  of 
two  automated  management  systems 
on  October  1. 

In  the  Northern  District  of  Ohio, 
the  Center  will  take  the  initial  steps 
for  automated  management  of  a  pro- 
bation office.  The  Probation  Infor- 
mation Management  System  (PIMS) 
will  be  installed  and  tested  in  Akron, 
Cleveland,  Toledo,  and  Youngstown. 
The  goal  of  PIMS  is  to  use  office 
automation   technology   to  enhance 
the  local  probation  offices'  case  flow 
management  and  supervisory  capa- 
bilities. Estimates  made  by  the  Proba- 
tion Division  of  the  Administrative 
Office  suggest  that  considerable  sav- 
ings  in   cost   and   time,   as   well   as 
increased  efficiency,  can  be  effected 
through  this  automation.  The  project 
in  Ohio  is  designed  to  measure  the 
extent  of  such  savings  and  improved 
management. 

The  second  system,  an  appellate 
information  management  and  records 
replacement  system  called  New  AIMS, 
will  be  tested  initially  in  the  Ninth 
and  Tenth  Circuits,  with  installation 
in  the  Fourth  Circuit  to  follow  at  the 


beginning  of  1984.  The  computer 
equipment  to  be  used  in  the  first  two 
circuits  is  now  operational,  and  work 
is  under  way  to  modify  the  systems 
according  to  the  particular  prefer- 
ences of  the  circuits.  (For  more  detail 
on  New  AIMS,  see  the  July  1983  issue 
of  The  Third  Branch.)  ■ 
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to  a  prompt  hearing  at  which  plaintiff 
must  show  why  the  attachment  or 
arrest  should  not  be  vacated. 

Federal  Rules  of  Criminal 
Procedure 
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nection  with  what  he  perceived  as 
inadequate  drafting,  Judge  Acker  also 
posed  approximately  forty"questions" 
and  subquestions  that  he  believes  are 
begged  by  the  text  of  the  act.  Officials 
in  the  Criminal  Division  of  the  Depart- 
ment of  Justice  have  said  that  they 
are  readying  responses  to  the  "ques- 
tions" section  of  Judge  Acker's  mem- 
orandum opinion  ■ 


•   Rule  6.  Two  of  the  proposed  revi- 
sions to  this  rule  would  permit,  under 
subdivision  (e)(3),  more  disclosure  of 
grand  jury  information   to  officials 
and  employees  of  state  and  local  gov- 
ernments. The  proposed  revision  to 
rule  6(e)(3)(A)(ii)  would  make  explicit 
that  an  attorney  for  the  federal  gov- 
ernment, in  accordance  with  his  or 
her  duty  to  enforce  federal  criminal 
law  and  to  assist  him  or  her  in  such 
duty,  may  disclose  without  the  court's 
approval  grand  jury  information  to 
government  personnel,  including  per- 
sonnel  of   a   state   or   subdivision 
thereof. 

Rule  6(e)(C)(iii)  would  permit,  upon 
the  request  of  an  attorney  for  the 
federal  government,  disclosure  of 
grand  jury  information,  otherwise 
prohibited,  to  an  appropriate  state  or 
local  official,  only  after  a  showing 
that  such  matters  might  disclose  a 
violation  of  state  criminal  law. 

•  Rule  11.  The  suggested  amend- 
ment to  this  rule  would  require  that  a 
court,  prior  to  the  acceptance  of  a  plea 
of  guilty  or  nolo  contendere,  advise 
the  defendant  that,  among  other 
things,  he  or  she  may  be  subject  to  an 
order  to  make  restitution  to  a  victim 
of  the  offense  under  the  provisions  of 
the  Victim  and  Witness  Protection 
Act  of  1982  (Pub.  L.  No.  97-291,  96 
Stat.  1248).  ■ 


Nominations 

Martin  L.  C.  Feldman,  U.S.  District 
Judge,  E.D.  La.,  Sept.  12 

C.  Roger  Vinson,  U.S.  District  Judge, 
N.D.  Fla.,  Sept.  12 

Appointments 

Stephen  N.  Limbaugh,  U.S.  District 

Judge,  E.D.  &  W.D.  Mo.,  July  21 

Peter  C.  Dorsey,  U.S.  District  Judge, 

D.  Conn.,  July  29 
James    McGirr    Kelly,    U.S.    District 

Judge,  E.D.  Pa.,  Aug.  19 
Hector   M.    Laffitte,   U.S.    District 

Judge,  D.P.R.,  Aug.  22 
Marvin  Katz,  U.S.  District  Judge,  E.D. 

Pa.,  Aug.  26 
Thomas   N.   O'Neill,   U.S.    District 

Judge,  E.D.  Pa.,  Aug.  30 
Pasco  M.   Bowman   II,   U.S.   Circuit 
Judge,  8th  Or.,  Sept.  1 

Death 


John  C.  Pickett,  U.S.  Circuit  Judge, 
10th  Cir.,  Sept.  1 


Social  Security  Update 

As  reported  in  the  June  issue, 
under  section  101(c)  of  the  recently 
enacted   Social  Security  Amend- 
ments, the  salaries  of  senior  judges 
performing  judicial  duties  by  desig- 
nation and  assignment  pursuant  to 
28  U.S.C.  §  294  will  become"wages" 
for  FIC  A  tax  purposes  as  of  January 
1,  1984.  Legislation  independently 
introduced  by  Senators  George  J. 
Mitchell  and  Arlen  Specter  to  change 
that  provision  (S.  1276  and  S.  1375) 
remains  in  the  Senate  Committee 
on  Finance;  no  hearings  or  other 
activity  has  been  scheduled.  In  addi- 
tion,  Congressman   W.    Henson 
Moore  introduced  a  bill  (H.R.  3463) 
that  would  exempt  senior  judges 
from  the  social  security  payroll  tax. 
H.R.  3463  currently  is  pending  in 
the  House  Committee  on  Ways  and 
Means. 

Further  developments  with  re- 
spect to  this  matter  will  be  reported 
in  future  issues. 
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courts.  Further,  attendance  at  our 
[circuit]  judicial  conference  totaled 
1,400. 

Are  there  some  procedures  you 
might  wish  changed? 

A  few.  Our  advisory  committee 
has  a  number  of  rule  changes  under 
consideration,  dealing  with  such  fine- 
tuning  steps  as  greater  guidance  on 
en  banc  suggestions,  time  for  filing 
certified  lists,  modifying  the  format 
for  briefs  and  appendixes,  and  the 
like. 

Have  the  lawyers  who  now  prac- 
tice in  the  CAFC,  and  who  once  prac- 
ticed in  the  Court  of  Customs  and 
Patent  Appeals  and  the  Court  of 
Claims,  adjusted  to  new  procedures? 

Yes,  very  well.  The  CAFC  adopted 
FRAP  [Federal  Rules  of  Appellate 
Procedure]  with  only  the  few  minor 
modifications  made  mandatory  by  our 
mission.  Lawyers  who  had  practiced 
before  the  Court  of  Customs  and 
Patent  Appeals  and  the  Court  of 
Claims  had,  of  course,  practiced  under 
FRAP  in  other  courts,  so  no  great 
adjustment  was  needed. 

Are  many  of  your  decisions  being 
appealed  to  the  Supreme  Court? 

Thus  far,  there  have  been  petitions 
for  certiorari  filed  in  6  percent  of  our 
decided  cases.  None  has  been  granted. 

When  you  started  functioning  as  a 
new  court,  did  you  adopt  precedent 
already  established  in  other  courts? 

Yes.  We  sat  en  banc  in  our  first  case 
and,  like  the  new  Eleventh  Circuit, 
adopted  as  precedents  the  holdings  of 
our  two  predecessor  courts. 

Under  the  act  setting  up  the  CAFC, 
the  court  may  sit  in  panels  of  more 
than  three.  Why  did  you  select  five  as 
a  number  to  constitute  a  panel  in 
some  cases? 

We  sit  normally  in  panels  of  three. 
We  have  sat  in  five-judge  panels 
where  the  case  appears  of  sufficient 
broad  effect  and  the  court  deems  it 
advisable  to  add  strength  and  accept- 
ance to  the  outcome.  The  court  has 
employed  five-judge  panels  to  decide 
a  number  of  appeals  from  district 
courts  in  complex  patent  cases  and  in 


the  appeals  of  air  traffic  controllers 
from  the  Merit  Systems  Protection 
Board,  for  example.  While  we  could 
sit  in  panels  of  seven  or  nine,  I  doubt 
we  ever  will.  A  court  diminishes  its 
capacity,  of  course,  when  it  sits  in 
panels  of  more  than  three.  We  have 
been  willing  to  accept  that,  however, 
in  quite  a  few  cases  that  appeared  to 
warrant  it,  and  have  sat  en  banc  sua 
sponte  in  five  cases  dealing  particu- 
larly with  questions  of  our  jurisdic- 
tion. 

How  are  your  panels  selected? 


"We  have  sat  in  five- 
judge  panels  where  the 
case  appears  of  sufficient 
broad  effect  and  the  court 
deems  it  advisable  to  add 
strength  and  acceptance 
to  the  outcome." 

— Chief  Judge  Howard  Thomas  Markey 


Three  or  four  panels  sit  each  day  of 
our  year-round  monthly  sessions. 
Membership  of  the  panels  changes 
each  day  during  a  session,  so  that 
each  judge  gets  to  sit  with  every 
other  judge  frequently  during  the 
year,  and  each  judge  eligible  to  pre- 
side will  do  so  at  least  a  few  times 
each  year.  The  clerk  calendars  blocks 
of  mixed-type  cases  to  panels  that  are 
merely  lettered  and  with  no  knowl- 
edge of  who  sits  on  what  panels,  so 
that  each  judge  sits  each  month  on  all 
types  of  cases  from  the  112  tribunals 
and  666  decision  makers  from  which 
appeals  may  come. 

Are  the  members  of  the  panel 
announced  in  advance? 

No.  I  see  no  need  or  value  to  the 
court  or  to  the  administration  of  jus- 
tice in  making  such  announcements. 
Nor  has  our  bar  pressed  in  that  direc- 
tion. The  lawyers  come  prepared  to 
argue  on  the  law  and  the  facts  of  their 
cases.  I  believe,  and  I  expect  our  bar 
will  continue  to  believe,  that  they  will 
receive  the  same  courteous  treatment 
and  their  arguments  will  receive  the 
same  careful  consideration  no  matter 
which  judges  are  on  their  panel. 


With  nationwide  geographic  juris- 
diction, does  the  CAFC  hold  hear- 
ings in  cities  other  than  Washington, 
D.C.? 

Yes.  Though  the  travel  involved  is 
only  that  of  counsel,  and  most  law- 
yers don't  seem  to  mind  coming  to 
Washington,  where  they  can  often 
handle  matters  with  other  offices,  we 
do  sit  in  other  cities  when  enough 
cases  are  ready  in  a  particular  area  to 
make  up  a  docket. 

In  how  many  other  cities  did  you 
hear  cases  during  your  first  year? 

ir 


Panels  of  the  CAFC  sat  in  San 
Francisco  and  in  Chicago,  where  the 
Ninth  and  Seventh  Circuits  were 
gracious  hosts  indeed. 

How  do  the  judges  decide  whether 
to  issue  a  published  or  an  unpub- 
lished opinion? 

The  parties  receive  an  opinion  in 
every  case  disposed  of  on  the  merits. 
Some  (about  60  percent)  have  been 
unpublished  opinions  of  one  to  four 
pages  telling  the  loser  why  his  or  her 
arguments  were  not  persuasive.  The 
decision  to  employ  an  unpublished 
opinion  must  be  unanimous  on  the 
panel.  The  court  adopted  some  thir- 
teen criteria  by  which  to  measure  the 
need  for  a  published  opinion,  but  all 
come  down  to  deciding  whether  non- 
parties would  find  what  is  published 
worth  reading. 

How  much  and  what  kind  of  staff 
assistance  do  you  and  other  members 
of  the  court  have? 

Each  judge  has  two  law  clerks  and  a 
secretary.  A  senior  technical  assis- 
tant and  his  assistant  serve  all  judges 
and  the  court.  The  clerk  has  twelve 
persons  on  his  staff,  and  the  adminis- 
See  MARKEY,  page  8 
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trative  services  officer  has  four  per- 
sons on  her  staff. 

Is  your  present  staff  adequate  to 
meet  your  needs? 

Yes,  so  far.  We  may  ask  for  more 
some  day,  but  only  after,  not  before, 
the  need  is  firmly  established. 

What  have  you  done  to  avoid  con- 
flict among  CAFC  holdings  or  with 
holdings  of  your  predecessor  courts? 
With  exclusive  substantive  jurisdic- 
tion in  the  legal  fields  of  international 
trade,  patents,  and  claims  against  the 
government,  the  government  person- 
nel merit  protection  system,  and  gov- 
ernment contracts— and  remember- 
ing the  congressional  desire  to  ensure 
uniformity  in  all  those  fields— it  would 
be  tragic  if  the  court  permitted  con- 
flict  among   its   own   holdings.    We 


have  established  a  defense  in  depth. 
The  senior  technical  assistant  reads 
every  opinion  ready  for  issue  against 
his  index  file.  Each  panel-approved 
opinion  is  circulated  among  all  judges 
for  comment.  If  time  presses,  any 
judge  may  issue  a  "Hold  Sheet" 
printed  on  red  paper.  In  each  case  of 
even  suspected  conflict,  everything 
grinds  to  a  screeching  halt  until  the 
question  is  resolved.  Finally,  a  hold- 
ing of  a  CAFC  panel,  or  of  either  pre- 
decessor court,  can  be  overruled  only 
by  action  of  the  court  en  banc. 

How  many  cases  has  the  court  dis- 
posed of? 

The  number  of  cases  doesn't  tell 
very  much.  Most  are  complex,  involv- 
ing advanced  technology.  Some  are 
less  complex,  but  we  have  few  or 
none  that  might  be  disposed  of  sum- 
marily. In  its  first  eleven  months,  the 
court   terminated   549   appeals— 28 


from  the  Court  of  International 
Trade,  57  from  district  courts,  100 
from  the  Claims  Court,  4  from  the 
International  Trade  Commission,  141 
from  the  Patent  and  Trademark 
Office,  159  from  the  Merit  Systems 
Protection  Board,  47  from  the  boards 
of  contract  appeals,  and  1  from  the 
secretary  of  commerce.  In  addition, 
the  court  disposed  of  twelve  petitions 
for  writs  of  mandamus. 

Is  the  CAFC  a  forerunner  of  sim- 
ilar court  structures,  or  is  the  court 
likely  to  be  given  additional  substan- 
tive jurisdiction? 

Those  are  matters  for  the  Con- 
gress, of  course.  Even  if  we  had  the 
time  to  concern  ourselves  with  such 
matters— and  we  don't— it  would  be 
inappropriate.  Our  job  is  to  do  the 
best  we  can  and  let  others  worry 
about  the  type  of  future  changes  you 
mentioned. 
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lankruptcy  Judge  Galgay  Elected  to  FJC  Board 


At  its  fall  meeting,  the  judicial 
onference  of  the  United  States 
ected  Bankruptcy  Judge  John 
rome  Galgay,  of  the  Southern  Dis- 
ict  of  New  York,  to  a  four-year 
rm  on  the  Board  of  the  Federal  Judi- 
al  Center.  Judge  Galgay  fills  the 
^sition  on  the  Board  reserved  for  a 
jnkruptcy  judge,  replacing  Bank- 
lptcy  Judge  Lloyd  D.  George  (D. 
ev.),  whose  term  expired  this  past 
eptember. 

Bankruptcy  Judge  Galgay  was 
^pointed  to  the  bankruptcy  court 
ilv  1,  1973,  and  has  served  continu- 
usly  since  then.  Previously,  he  was 
-i  attorney  in  the  Office  of  Price 
dministration  in  Boston  (1942  to 
947)    and    spent   five   years   in   the 


Application  of  FICA  Tax 
To  Senior  Judges' 
Salaries  Deferred 

On  October  11,  1983,  President 
Reagan  signed  into  law  H.R.  4101 
(Pub.  L.  No.  98-118),  an  extension 
of  the  Federal  Supplemental  Com- 
pensation Act  of  1982.  Section  4  of 
that  legislation  contains  a  two-year 
delay  of  the  provision  of  the  Social 
Security  Amendments  of  1983  that 
would  have  subjected  the  salaries  of 
senior  judges  performing  judicial 
duties  by  designation  and  assign- 
ment to  FICA  taxes  as  of  January  1, 
1984. 

Section  4  reads  as  follows:  "Not- 
withstanding section  101(d)  of  the 
Social  Security  Amendments  of 
1983,  the  amendments  made  by 
section  101(c)  of  such  Act  shall 
apply  only  with  respect  to  remuner- 
ation paid  after  December  31, 1985. 
Remuneration  paid  prior  tojanuary 
1,  1986  under  section  371(b)  of  title 
28,  United  States  Code,  to  an  indi- 
vidual performing  service  under 
section  294  of  such  title,  shall  not  be 
included  in  the  term  'wages'  for 
purposes  of  section  209  of  the 
Social  Security  Act  or  section 
3121(a)  of  the  Internal  Revenue 
Code  of  1954." 


Deputy  Attorney  General 
Schmults  Discusses  His 
Role  in  DOJ  Activities 

Edward  C.  Schmults  was  appointed  deputy 
^"Hvl&ttorney  general,  the  second  in  command  at 
the  Department  of  justice,  in  February  1981 . 
A  graduate  of  Yale  University  and  the  Har- 
vard Law  School,  Mr.  Schmults  was  a 
partner  in  the  New  York  City  firm  of  White 
&  Case  before  accepting  a  number  of  assign- 
ments in  the  Nixon  and  Ford  administrations. 
He  served  as  general  counsel  and  under  secre- 
tary at  ihe  Department  of  the  Treasury  and 
was  deputy  counsel  to  the  president  from 
October  1975  until  January  1977. 

In  the  following  interview,  Deputy  Attor- 
ney General  Schmults  highlights  the  justice 
Department's  accomplishments  during  the 
first  three  years  of  President  Reagan's  term 
and  talks  about  goals  and  expectations  for  the 
coming  year. 

Please  briefly  describe  your  basic 
responsibilities  as  deputy  attorney 
general. 

Well,  that's  very  easy  to  do — I 
assist  the  attorney  general.  When  we 
came  into  office,  the  attorney  general 
reorganized  the  Department  of  Jus- 
tice to  restore  the  deputy's  role  to 
what  it  had  been  traditionally,  and 
that  is  to  span  the  entire  department. 
JCUS  Approves  Use  of  The     associate     attorney     general 

Electronic  Sound  Recording      reports     to     the     attorney     general 


Bankruptcy  judge  John  j.  Galgay 

Antitrust  Division  of  the  Depart- 
ment of  Justice  in  Boston  (1948- 
1953).  From  1960  to  1965,  Judge 
Galgay  was  in  charge  of  the  Antitrust 
Division's  regional  office  in  New 
York  City.  He  was  also  engaged  in 
private  law  practice  for  several  years. 
Judge  Galgay  received  his  LL.B. 
from  Northeastern  University 
School  of  Law  in  1939.  ■ 


The  Judicial  Conference  of  the  Uni- 
ted States  has  adopted  regulations, 
pursuant  to  statute,  broadening  the 
range  of  official  court  reporting 
methods  that  United  States  district 
judges  may  authorize  for  use  in  their 
courts.  Starting  January  1,  1984, 
judges  may  for  the  first  time  direct 
the  use  of  audio  recording  to  produce 
the  official  record  of  proceedings 
required  by  law  or  by  rule  or  order  of 
court,  from  which  official  transcripts 
may  also  be  produced.  District  judges 
may  continue  to  use  shorthand  or 
stenotype  as  the  official  reporting 
method  in  their  courtrooms,  how- 
ever. The  statute  and  the  regulations 
stress  that  the  choice  among  available 
See  AUDIO,  page  4 


through  me.  It  was  only  during  the 
Carter  years  that  the  deputy  and  the 
associate  attorney  general  split  the 
department  and  essentially  both 
reported  to  the  attorney  general. 
Apparently  there  was  some  confu- 
See  SCHMULTS,  page  7 
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1983  AO  Annual  Report  Reveals  Federal 
Court  Filings  Continue  to  Increase 


rises  were  bankruptcy  appeals  to  dis- 
trict courts  (up  47.5  percent),  copy- 
right cases  (up  27.5  percent),  and 
employment  civil  rights  cases  (up 
18.3  percent). 

The  disposition  rate  for  civil  cases 
in  statistical  year  1983  was  13.7  per- 


Filings  in  the  twelve  regional  year.  The  average  number  of  civil  fil- 
courts  of  appeals  rose  6  percent  in  ings  per  authorized  district  judge  was 
statistical  year  1983  over  the  pre-  470  cases, 
vious  year.  The  total  number  of  new  Increases  occurred  in  all  major  cent  higher  than  for  1982.  However, 
appeals  docketed  during  the  twelve-  bases  of  jurisdiction,  but  rises  in  cer-  because  of  the  large  increase  in  fil- 
month  period  ending  June  30,  1983,  tain  classifications  are  particularly  ings,  the  pending  caseload  rose  by 
was  29,630,  which  represents  an  noteworthy.  Civil  cases  in  which  the  12.9  percent,  or  an  average  of  450 
average  of  673  filings  per  authorized  United  States  was  plaintiff  were  22.6  cases  per  judgeship, 
three-judge  panel,  the  highest  percent  higher  in  statistical  1983,  Criminal  filings  in  the  district 
number  in  history.  While  dispositions  mainly  because  of  a  37.6  rise  in  cases  courts  also  rose,  with  35,872  new 
during  this  period  increased  2.4  per-  filed  by  the  United  States  for  recov-  cases  filed.  This  number  is  9.8  per- 
cent over  1982,  this  number  was  not  ery  of  overpayments  and  enforce-  cent  higher  than  that  for  the  previous 
high  enough  to  offset  the  number  of  ments  of  judgment.  Civil  cases  in  year,  representing  an  average  of  70 
new  filings,  and  left  22,480  appeals  which  the  United  States  was  defen-  new  cases  for  every  U.S.  district 
pending  (4.5  percent  more  than  were  dant  also  rose  steeply-by  33.4  per-  judge.  Although  dispositions  of  crim- 
pending  on  June  30,  1982).  cent.  This  increase  was  largely  due  to  inal  cases  were  6.6  higher  in  1983 
These  statistics  and  other  detailed  a  58.6  percent  rise  in  litigation  over  than  in  1982,  they  still  did  not  keep 
reports  on  the  business  of  the  courts  claims  for  disability  insurance  bene-  pace  with  the  increase  in  filings, 
and  the  operations  of  the  Adminis-  fits  (up  89.6  percent)  and  supplemen-  resulting  in  an  increase  of  11.3  per- 
trative  Office  are  contained  in  the  tal  security  income  claims  (up  51.2  cent,  or  18,546  cases,  in  pending 
1983  Annual  Report  of  the  Director,  which  percent).  Other  areas  showing  steep  caseload.                                                   ■ 

was  presented  to  the  Judicial  Confer-      . . . 

ence  at  its  September  session. 

(The  volume  also  includes  statistics  Center  Publishes  "Fraud  and  Civil  Liability 

through  June  30  for  the  Court  of  Tjnfjer  the  Federal  Securities  Laws" 

Appeals  for  the  Federal  Circuit;  for 

more  up-to-date  figures  on  the  oper-  The  Center  has  released  "Fraud" and  D.C.  20005.  Please  enclose  a  st- 
ations of  that  court,  see  The  Third  Civil  Liability  under  the  Federal  Securities  addressed,  gummed  label,  preferably 
Branch,  October  1983,  interview  with  Laws,  a  monograph  written  for  the  franked.  (The  volume  of  demand  for 
Chief  Judge  Howard  Markey.)  Center  by  Louis  Loss,  William  Nelson  Center  reports  is  such  that  requests 

In   the  district  courts,  civil  filings  Cromwell  Professor  of  Law  at  Har-  should  be  in  writing  rather  than  by 

also  reached  a  new  record.  In  statisti-  vard  University.  telephone.) 

cal  year  1983,  241,842  actions  were  This  paper  is  an  in-depth  examina- 

filed,    which   is   17.3   percent  higher  tion  of  four  of  the  eight  federal  stat- 

than  the  number  of  cases  filed  during  utes     relating     to     fraud     and    civil 

the  comparable  period  in  the  previous  liability,  namely,  the  Securities  Act  of 

1933,  the  Securities  Exchange  Act  of 

£t&     nf=nr  TTT-fYT^v  1934,  the  Investment  Company  Act 

THE  J  JHIRL) BRANCH  of  1940,  and  the  Investment  Advisers 

Act   of   1940.   The  author  discusses 
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these  statutes  in  light  of  the  Ameri- 
can Law  Institute's  proposed  Federal 
Securities  Code  (1980  and  2d  Supp. 
1981),  which  would  integrate  all  the 
statutes  and  codify  much  of  the  case 
law  as  well  as  administrative  rules 
and  practices.  Relevant  cases  are  dis- 
cussed, and  a  bibliography  of  trea- 
tises on  this  subject  is  included. 

To  receive  a  copy,  write  to  the  Cen- 
ter's Information  Services  Office, 
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Clerk,  U.S.  Court  of  Appeals  for 
the    Second    Circuit,    New    York, 

New  York.  Salary  from  $56,945  to 
$63,800  (JSP-16).  Requires  B.A. 
Graduate  degree  in  law  or  in  public, 
judicial,  or  business  administration 
is  desirable,  and  substantial  expe- 
rience in  a  position  of  significant 
management  responsibility  in  the 
public  or  private  sector  is  necessary. 
To  apply,  submit  a  resume  by 
November  15,  1983,  to  Steven 
Flanders,  Circuit  Executive,  U.S. 
Courthouse,  Foley  Square,  New 
York,  New  York  10007. 
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^hief  Justice  Emphasizes 
Meed  for  Change 
[n  Lawyers'  Attitude 

"In  their  highest  role,  lawyers 
should  be  the  healers  of  conflicts  and, 
is  such,  provide  the  lubricants  that 
lelp  the  diverse  parts  of  a  complex 
jluralistic  social  order  function  with 
i  minimum  of  friction/'  said  Chief 
ustice  Warren  E.  Burger  in  a  recent 
iddress  delivered  in  London,  En- 
;land.  Nevertheless,  he  continued,  "In 
\merica...the  current  generation  of 
awyers,  or  at  least  far  too  many  of 
hem,  seem  to  act  more  like  warriors 
•ager  to  do  battle  than  healers  seek- 
ng  peace." 

Speaking  last  July  at  the  dedication 
)f  the  new  facility  of  the  Center  for 
.aw  Studies  of  the  University  of 
<otre  Dame— which  allows  Notre 
Dame  law  students  to  spend  one 
chool  year  in  London — the  Chief 
ustice  pointed  to  the  need  for  a 
change  [in]  attitude  of  a  good  many 
awyers." 

To  accomplish  this  change,  he 
leclared  that  "the  moral  basis  of  law 
nust  be  emphasized  for  without  that 
oundation  the  law  would  be,  or  it 
vould  become,  a  set  of  sterile, 
nechanical  rules  devoid  of  real  mean- 
ng  in  terms  of  human  values."  In 
iddition,  "professional  ethics  must 
lave  far  greater  attention  from  the 
>rofession."  Last,  to  facilitate  the 
>eaceable  resolution  of  conflicts  at 
he  negotiating  table  as  well  as  in  the 
ourtroom,  "standards  of  civility  and 
lecorum  are  imperative."  The  Chief 
ustice  observed,  "Civility  cools  the 
'xcessive  ardor  of  the  adversary  sys- 
em.  I  regret  to  say  that  civility  is  in 
ihort  supply  in  our  courtrooms." 

The  need  to  maintain  these  stan- 
lards  should  begin  in  the  law  schools, 
he  Chief  Justice  said.  American  law 
schools  do  very  well  in  teaching  the 
aw  and  legal  analysis,  he  said,  "but  a 
system  of  legal  education  that 
eaches  lawyers  to  think  brilliantly 
/et  fails  to  teach  them  how  to  act 
vith  civility  and  according  to  high 
professional  standards  with  a  corn- 
See  SPEECH,  page  10 


Four  Circuit  Chief  Judges  Differ  in  Congressional 
Testimony  on  Proposed  Intercircuit  Tribunal 

The    chief    judges    of    the    United  judges  endorsed  the  concept  of  this 

States    Courts    of    Appeals    for    the  experimental    court;    both    of    these 

Second,  Third,  Eighth,  and  Eleventh  judges  gave  great  weight  to  the  need 

Circuits  testified  this  past  September  to  resolve  intercircuit  conflicts.  Chief 

before  the  House  Judiciary  Subcom-  Judge  Seitz,  while  noting  that  "many 

mittee  on  Courts,  Civil  Liberties  and  judges  and  lawyers  [have]  react[ed] 

the  Administration  of  Justice  on  H.R.  negatively  to  the  creation  of  an  Inter- 

1968,  a  proposal  to  abolish  almost  all  circuit     Tribunal,"     including     some 

of  the  Supreme  Court's  mandatory  members  of  his  own  court,  testified 

appellate  jurisdiction,  and  H.R.  1970,  that  "our  primary  concern  should  be 


Chief  judges  (I.  to  r.)  Donald  P.  Lay,  Collins  j.  Seitz,  John  C.  Godbold,  and  Wilfred 
Feinberg  testify  before  House  subcommittee. 


a  proposal  to  create  an  intercircuit 
tribunal  of  the  United  States  courts 
of  appeals.  The  September  22  hear- 
ings, at  which  Chief  Judges  Wilfred 
Feinberg  (2nd  Cir.),  Collins  J.  Seitz 
(3rd  Cir.),  Donald  P.  Lay  (8th  Cir.), 
and  John  C.  Godbold  (11th  Cir.)  testi- 
fied, were  the  third  in  a  series  of  such 
hearings  conducted  by  the  subcom- 
mittee, which  is  chaired  by  Represen- 
tative Robert  W.  Kastenmeier 
(D-Wis.). 

The  four  chief  circuit  judges 
expressed  uniform  support  for  H.R. 
1968,  the  "Supreme  Court  Manda- 
tory Appellate  Jurisdiction  Reform 
Act  of  1983,"  which,  in  eliminating 
virtually  all  of  the  Court's  obligatory 
appellate  jurisdiction,  would  vest 
more  discretion  in  the  hands  of  the 
justices  as  to  which  cases  they  would 
hear. 

Support  was  not  unanimous,  how- 
ever, for  H.R.  1970,  the  "Intercircuit 
Tribunal  of  the  United  States  Courts 
of   Appeals   Act."  Two  of  the   four 


with  the  evenhandedness  of  the  jus- 
tice that  the  American  people  are 
entitled  to  receive."  However,  in  his 
opinion,  "a  serious  volume  crunch 
confronts  the  Supreme  Court," 
which  "threatens  to  overwhelm  the 
concept  of  equal  justice  for  all  Ameri- 
cans." He  views  the  creation  of  the 
intercircuit  tribunal  as  a  "modest  yet 
important  response"  that  would 
further  the  goal  of  equal  justice  to  all 
by  providing  a  uniform  interpreta- 
tion of  federal  statutes  and 
regulations. 

In  his  support  of  H.R.  1970,  Chief 
Judge  Godbold  presented  statistical 
data  on  cases  involving  intercircuit 
conflicts  in  the  Eleventh  Circuit. 
Staff  attorneys  of  the  Eleventh  Cir- 
cuit randomly  selected  and  analyzed 
200  cases  from  the  1,200  published 
opinions  handed  down  in  that  circuit 
in  one  year.  They  concluded  that  15 
of  those  cases  either  initiated  or  con- 
tinued conflicts  among  the  thirteen 
See  TRIBUNAL,  page  6 
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methods  belongs  to  the  individual 
judge.  (The  full  text  of  the  regula- 
tions, as  adopted  by  the  Conference, 
is  printed  below.) 

The  regulations  are  to  "be  aug- 
mented by  guidelines  issued  by  the 
Director  of  the  Administrative 
Office,  containing  technical  stan- 
dards for  equipment  and  procedures 
for  implementation."  The  Confer- 
ence also  authorized  the  Chief  Justice 
to  appoint  a  committee  of  Confer- 
ence members  to  monitor  the  AO's 
implementation  of  the  regulations. 

According  to  the  regulations, 
should  the  need  for  stenotype  or 
other  reporter  services  diminish 
because  district  judges  elect  to  use 
audio  recording  as  the  official  court 


reporting  method,  "any  reduction  in 
personnel  shall,  where  feasible,  be 
accomplished  through  attrition." 

The  Third  Branch  will  provide,  as 
available,  information  on  how  district 
judges  can  request  installation  of 
audio  recording  equipment  in  their 
courtrooms  and  the  procedures  that 
will  govern  its  use. 

The  regulations  were  adopted  pur- 
suant to  the  Federal  Courts  Improve- 
ment Act  of  1982,  which  contained  a 
prospective  amendment  to  the  fed- 
eral court  reporting  statute,  28 
U.S.C.  §  753(b).  That  amendment 
gives  "electronic  sound  recording  or 
any  other  method"  equal  status  with 
shorthand  or  stenotype  reporting  as 
a  method  of  taking  the  record,  subject 
to  Judicial  Conference  regulations 
and    subject    to    the    discretion    and 


Judicial  Conference  Has  Long  Considered 
Audio  Recording  Alternative 


The  action  of  the  Judicial  Confer- 
ence allowing  audio  recording  as  an 
official  court  reporting  method  at  the 
discretion  of  the  judge  is  hardly  the 
first  time  that  the  Conference  has  con- 
sidered such  a  proposal.  The  Confer- 
ence's early  interest  in  electronic 
sound  recording  is  documented  in  the 
reports  of  its  proceedings  and  in  a  Feb- 
ruary 1961  Report  on  Electronic  Sound 
Recording  in  the  Trial  Courts  of  the  State  of 
Alaska,  by  Warren  Olney  III,  then 
director  of  the  Administrative  Office. 
Early  in  1958,  the  Conference 
appointed  a  subcommittee  to  study 
possible  changes  in  the  federal  court 
reporting  system.  One  item  consid- 
ered by  the  subcommittee,  to  quote 
the  Olney  report,  was  "the  practicality 
of  electronic  recording  of  court  pro- 
ceedings by  salaried  Government 
employees  in  the  clerk's  office." 

Tests  conducted  by  the  Administra- 
tive Office  in  various  district  courts, 
using  sound-belt  equipment  modified 
from  the  recording  apparatus  then 
used  in  airport  control  towers,  con- 
vinced the  subcommittee  that  audio 
recording  was  a  ready  alternative  to 
stenotype  reporting  for  those  judges 
who  wished  to  use  it.  In  September 
1959,  the  Conference  instructed  the 
Administrative    Office,    "whenever 


possible  and  agreeable  to  the  judges 
concerned,  to  supply  electronic  record- 
ing systems  for  use  in  the  United 
States  district  courts  whenever  a 
vacancy  occurs  in  the  office  of  the 
existing  court  reporter." 

Former  director  Olney  visited 
Alaska  in  late  October  1960  to  com- 
pare the  audio  recording  method  used 
throughout  Alaska's  state  courts  with 
the  stenotype  reporting  in  use  in  Alas- 
ka's federal  courts.  He  concluded  that 
the  audio  recording  method  produced 
a  more  complete  and  usable  record  and 
a  more  accurate  and  timely  transcript, 
at  less  cost  to  the  government  or  the 
parties.  As  he  put  it,  the  "doubts  and 
fears  expressed  by  numerous  court 
reporters,  judges,  and  others  as  to  the 
practicality  of  electronic  sound  record- 
ing of  proceedings  in  trial  courts  have 
proved  to  be  illusory  and  without 
substance." 

Congress,  though,  declined  to 
appropriate  funds  for  a  small  number 
of  recorders  to  implement  the  )udicial 
Conference  resolution  of  September 
1959.  A  1965  statute,  however, 
amended  28  U.S.C.  §  753(b)  to  allow 
the  official  reporters  to  use  audio 
recording  as  a  back-up  device,  the  only 
change  to  that  section  until  the  Federal 
Courts  Improvement  Act  of  1982. 


approval  of  the  judge.  The  act  pro- 
vided, however,  that  the  amendment 
would  not  take  effect  until  the  Con- 
ference regulations  became  effective, 
which  could  not  be  prior  to  October 
1,  1983.  Furthermore,  it  directed  the 
Conference  to  experiment  with  alter- 
native court  reporting  methods. 

The  Federal  Judicial  Center  under- 
took that  statutorily  mandated 
experiment  for  the  Conference  and 
published  the  results  last  July  in  A 
Comparative  Evaluation  of  Stenographic  and 
Audiotape  Methods  for  United  States  District 
Court  Reporting  (see  The  Third  Branch, 
August  1983).  The  Center's  report 
concludes  that  given  appropriate 
See  AUDIO,  page  6 


Electronic  Sound 
Recording  Regulations 

1.  Effective  January  1,  1984,  pur- 
suant to  28  U.S.C.  753(b),  individ- 
ual United  States  district  court 
judges  may  direct  the  use  of  short- 
hand, mechanical  means,  electronic 
sound  recording,  or  any  other  suit- 
able method,  as  the  means  of  pro- 
ducing a  verbatim  record  of 
proceedings  required  by  law  or  by 
rule  or  order  of  the  court.  The  judge 
should  consider  the  nature  of  the 
proceedings,  the  availability  of 
transcription  services  and  any 
other  factors  that  may  be  relevant 
in  determining  the  method  to  be 
used  in  producing  a  verbatim  record 
that  will  best  serve  the  court  and 
the  litigants. 

2.  Electronic  sound  recording 
equipment,  for  purposes  of  this 
regulation,  shall  be  multi-channel 
audio  equipment.  This  regulation 
shall  be  augmented  by  guidelines 
issued  by  the  Director  of  the 
Administrative  Office,  containing 
technical  standards  for  equipment 
and  procedures  for  implementation. 

3.  In  the  event  the  need  for  short- 
hand, stenotype,  or  other  reporter 
services  should  diminish  by  reason 
of  the  utilization  of  electronic 
sound  recording  equipment,  any 
reduction  in  personnel  shall,  where 
feasible,  be  accomplished  through 
attrition. 
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udicial  Conference  Takes  Wide-Ranging 
nitiatives  at  Its  September  Meeting 


In  addition  to  adopting  regulations 
or  the  use  of  electronic  sound 
ecording  in  federal  courts  (see  story, 
age  1),  the  Judicial  Conference  of 
ie  United  States  took  a  number  of 
ther  initiatives  at  its  September 
983  meetings.  The  Conference — 

•  Assigned,  on  an  experimental 
asis,  the  function  of  oversight  of 
Durt  automation  to  the  Subcommit- 
;e  on  Judicial  Improvements  of  the 
Committee  on  Court  Administration 
nd  authorized  the  Chief  Justice  to 
nlarge  the  membership  of  the  sub- 
ammittee  if  needed.  Among  its 
ewly  assigned  responsibilities,  the 
ubcommittee  will  review  the  AO 
nd  FJC's  "five-year  plan"  for  compu- 
?rization  of  various  functions  in  the 
?deral  courts,  and  will  approve 
udgets,  timetables,  and  priorities 
^commended  for  such  automation. 
:or  a  summary  of  the  five-year  plan, 
?e  the  September  issue  of  The  Third 
ranch). 

•  Approved  the  recommendation 
f  the  Committee  on  Court  Adminis- 
■ation  to  support  a  February  1983 
.merican  Bar  Association  resolution 
rging  the  adoption  by  every  state  of 

procedure  providing  for  definitive 
jsolution  by  the  highest  court  of  the 
tate  of  questions  of  state  law  certi- 
ed  from  an  Article  III  court  of  the 
'nited  States. 

•  Approved,  in  principle,  legisla- 
on  (H.R.  3084)  to  provide  for  the 
andom  selection  of  a  specific  court  of 
ppeals  where  petitions  for  review  of 
n  executive  agency  order  are  filed 
simultaneously"  in  two  or  more 
ppellate  courts  (the  "race  to  the 
ourthouse").  The  Conference's 
pproval,  however,  contained  a 
efinement.  At  present,  H.R.  3084 
eflects  the  recommendation  of  the 
administrative  Conference  of  the 
Inited  States  that  the  Administra- 
te Office  be  the  body  to  choose,  by 
andom  selection,  which  court  of 
ppeals  would  take  jurisdiction  over 
uch  an  appeal,  subject  to  the  existing 
ower    to    transfer    the   case   in   the 


interest  of  justice.  The  Judicial  Con- 
ference agreed,  however,  with  the 
Committee  on  Court  Administration 
that,  rather  than  the  Administrative 
Office,  the  Judicial  Panel  on  Multidis- 
trict Litigation,  which  already  exer- 
cises a  similar  function  regarding 
other  matters,  would  be  the  appro- 
priate body  to  handle  such  an 
assignment. 

•  Recommended  that  certain  over- 
sights in  the  statute  establishing  the 
Court  of  Appeals  for  the  Federal  Cir- 
cuit (CAFC)  be  corrected.  Thus  the 
Conference  supports  passage  of  H.R. 
1291,  which  would  provide  a  sixty- 
day  time  period  for  appeals  to  the 
CAFC  from  a  determination  of  the 
International  Trade  Commission. 
The  Conference  also  supports  legis- 
lation (recently  introduced  as  H.R. 
3824)  that  would  provide  for  inter- 
locutory appeals  from  the  district 
courts  to  the  CAFC  by  amending  the 
interlocutory  appeals  statute  (28 
U.S.C.  §  1292(b)). 

•  Authorized  law  clerks  and  legal 
assistants  (other  than  career  law 
clerks)  to  elect  not  to  be  covered  by 
the  civil  service  retirement  system. 
This  proposal  is  to  be  applied  prospec- 
tively only  and  will  still  permit  those 
affected  to  elect  other  benefits  such 
as  group  health  and  life  insurance. 

•  Approved  guidelines  providing 
that  court  reporters  who  serve  on 
"regular  tours  of  duty"  and  new 
secretaries  of  circuit  and  district 
judges  are  to  earn  annual  leave  in 
accordance  with  the  Leave  Act,  5 
U.S.C.  §§  6301  et  seq.  Current  secre- 
taries may  elect  to  be  placed  under 
the  Leave  Act. 

•  Agreed  that  too  many  cases  are 
being    brought    under    42    U.S.C.    § 

1983  and  directed  the  Committee  on 
Court  Administration  to  produce 
draft  legislation  to  require  exhaus- 
tion of  state  administrative  remedies 
in  section  1983  cases  for  considera- 
tion by  the  Conference  at  its  spring 

1984  session. 

•  Received  a  report  from  the  Com- 


JCUS  Amends  Date  for 

Consideration  of 
Law  Clerk  Applications 

In  addition  to  other  actions  taken 
at  its  fall  meeting,  the  Judicial  Con- 
ference decided  to  amend  its  March 
1983  resolution  regarding  the  date 
the  federal  judiciary  should  begin 
considering  applications  for  law 
clerks  to  federal  judges.  The  new 
date  for  opening  the  application 
process  is  July  15  of  the  summer 
following  the  applicant's  second 
year  of  law  school.  The  summer 
starting  date  replaces  the  later 
date — September  15  of  a  student's 
third  year — adopted  last  spring  by 
the  Judicial  Conference  as  part  of  a 
larger  policy  stipulating  a  uniform 
time  frame  for  federal  law  clerk 
selection.  It  is  anticipated  that  the 
earlier  initiation  date  will  facilitate 
interviews  with  candidates  during 
the  summer  vacation. 

The  amended  policy  reads  as  fol- 
lows: "Applications  for  law  clerk- 
ships will  neither  be  received  nor 
considered  prior  to  July  15  between 
a  student's  second  and  third  year  of 
law  school.  This  policy  shall  be 
effective  immediately  for  a  trial 
period  of  two  years,  at  which  time  it 
will  be  reexamined  in  light  of  the 
experience  under  it  and  with  the 
benefit  of  the  views  of  all  federal 
judges  formed  by  reference  to  that 
experience." 


mittee  on  Judicial  Ethics  regarding 
compliance  by  judicial  officers  and 
judicial  employees  with  financial  dis- 
closure requirements  of  the  Ethics  in 
Government  Act  and  noting  minor 
changes  to  the  instructions  and 
reporting  form  for  individuals 
required  to  file  annual  financial 
statements. 

•  Approved  several  amendments 
to  the  "Guidelines  for  the  Adminis- 
tration of  the  Criminal  Justice  Act" 
regarding  the  fixing  of  compensation 
for  attorneys  assigned  to  Criminal 
Justice  Act  (CJA)  cases.  One  amend- 
ment modifies  the  requirement  that 
appointed  counsel  seeking  compensa- 
tion under  the  act  submit  a  memo- 
See  CONFERENCE,  page  12 
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management  and  supervision,  elec- 
tronic sound  recording  can  provide 
an  accurate  record  of  U.S.  district 
court  proceedings  at  reduced  cost, 
without  delay  or  interruption,  and 
provide  the  basis  for  timely  transcript 
delivery.  The  experiment  compared 
the  performance  of  audio  recording 
with  the  performance  of  the  official 
stenotype  reporting  method  in 
twelve  district  courtrooms,  on  the 
basis  of  transcript  accuracy,  timeli- 
ness of  transcript  delivery,  costs  to 
the  government,  and  ease  of  use.    ■ 
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circuits.   Applying  the  same  ratio— 
that    is,    the    number    of    the    cases 
involving    conflicts    divided    by    the 
number     of    cases     in     the    sample 
population— to  the  1,200  cases,  they 
determined  that  the  Eleventh  Circuit 
in  one  year  had  90  cases  involving 
intercircuit  conflicts.  The  staff  attor- 
neys were  further  able  to  extrapolate 
that  given  1,200  cases,  36  of  them 
would    create    new   conflicts.    While 
acknowledging     that     "perfect 
homogeneity  and  harmony  of  law  is 
not  necessary,"  Chief  Judge  Godbold 
asserted  that  a  significant  number  of 
conflict     cases     are     of     sufficient 
national  significance  to  require  uni- 
fying attention.  Of  these,  however, 
he  concluded  that  not  many  are  of 
such   import   as   to   merit  the  "final 
stamp"  of  the  Supreme  Court. 

Chief  Judge  Lay,  in  contrast,  testi- 
fied that  he  found  it  illusory  to  con- 
clude that  there  is  "a  great  need  to 
resolve   intercircuit  conflicts."  Only 
thirty-two  of  the  cases  reviewed  by 
the    Eighth    Circuit    last    term    pre- 
sented possible  conflicts  among  the 
circuits,   he  stated,   and   in   many  of 
these  cases  the  existence  of  an  inter- 
circuit    conflict     was     dubious.     In 
further  support  of  his  position,  Chief 
Judge  Lay  emphasized  that  "respect 
of   our   sister   circuits   is   something 
paramount  in  everyone's  mind"  and 
that   percolation   in  certain  areas  of 
the  law  is  of  great  merit  to  all.  Instead 
of  experimenting  with  an  intercircuit 


The  Center  has  prepared  a  105- 
minute  video  program  based  on  its 
March  1983  Teleconference  on  the 
Victim  and  Witness  Protection  Act  of 
1982.  This  program  is  condensed 
from  the  longer  three-hour  video 
program  already  made  available. 
Intended  for  trial  and  appellate 
judges,  the  edited  version  contains 
the  portions  that  judges  viewing  the 
teleconference  found  most  useful. 

To  accompany  the  videotapes,  the 
Center  has  compiled  a  packet  that 
includes  materials  distributed  at  the 
teleconference,  victim  and  witness 
guidelines  developed  by  the  Depart- 
ment of  Justice,  examples  of  relevant 
court  orders,  the  memorandum  opin- 
ion of  Judge  William  Acker  (N.D. 
Ala.)  declaring  unconstitutional  the 
act's  restitution  provisions,  and  other 
items  judges  are  likely  to  find 
instructive. 

The  Center  has  placed  video  play- 
back equipment  in  each  district  court 
and  will  make  the  new  tapes  available 
to  any  judge  who  wishes  to  view 
them.  In  larger  districts,  judges  may 
wish  to  view  and  discuss  the  tapes  in  a 
group.  Those  who  have  video  play- 
back equipment  may  opt  to  view  the 
tapes  at  home.  The  tapes  are  available 
in   both  VHS  or  three-quarter-inch 


format,  but  not  in  Beta  format. 

To  order  the  tapes,  call  or  write 
John  Hawkins,  Media  Services,  1520 
H  Street,  N.W.,  Washington,  D.C. 
20005  (FTS  633-6216).  Please  refer  to 
identification  number  VJ-052  when 
requesting  the  tapes. 

In  an  effort  to  prepare  court  em- 
ployees for  the  new  computer  sys- 
tems described  in  the  Five-Year  Plan  for 
Automation  in  the  United  States  Courts  (see 
the    September    issue    of    The    Third 
Branch),  the  Center  is  developing  var- 
ious training  opportunities.  It  recently 
purchased  a  videotape  entitled  Micro- 
computers:   An    Introduction.    This    25- 
minute  tape  provides  a  brief  orienta- 
tion to  microcomputers  and  explores 
the  human  aspects  of  becoming  ac- 
quainted with  computers.  Although 
not  intended  to  provide  substantive 
training,  the  tape  will  be  useful  to 
court   staff   who   have   little   under- 
standing of  what  computers  are  and 
how  they  can  be  used  in  the  working 
environment.  The  tape  is  ideal  for 
informal,   small-group   viewing   and 
discussion.  Where  available,  a  court 
staff  member  with   some  computer 
expertise  and  experience  can  be  in- 
vited to  discuss  the  tape  and  respond 
to  viewer  questions.  This  tape  is  also 
available  through  the  Center's  Media 
Services  Unit.  ■ 


tribunal,  he  would  prefer  to  wait  and 
observe  the  impact  of  H.R.  1968  (if  it 
is  passed)  on  the  workload  of  the 
Supreme  Court. 

Chief  Judge  Feinberg  concurred 
with  Chief  Judge  Lay  in  stating  that 
he  opposes  the  concept  of  an  intercir- 
cuit tribunal"at  least  until  other  mea- 
sures have  been  tried."  During  his 
testimony  he  noted  that  the  active 
judges  of  the  Second  Circuit  joined 
him  in  his  letter  toChairman  Kasten- 
meier  expressing  opposition  to  H.R. 
1970,  and  that  Senior  Judge  Henry  J. 
Friendly  in  a  separate  letter  to  the 
chairman  of  the  subcommittee  also 
supported  the  position  of  the  Second 
Circuit's  active  judges.  Among  the 
reasons   for   the   judges'  opposition, 


reasons  also  noted  by  Chief  Judge 
Lay,  are  that  the  bill  would  create  a 
fourth  tier  of  review  that  would  only 
exacerbate  the  problem  of  delay 
already  being  experienced  by  lit- 
igants; that  it  would  not  relieve  the 
Supreme  Court  of  its  already  great 
burdens  but,  rather,  would  add  the 
further  burden  of  reviewing  cases  for 
reference  to  the  proposed  interme- 
diate court;  and  that  the  "need  for 
additional  capacity  to  resolve  con- 
flicts among  the  circuits  is  exagger- 
ated." " 


Whenever  a  separation  is  made  between  lib- 
erty and  justice,  neither,  in  my  opinion,  is  safe. 
—Edmund  Burke 
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sion  about  who  was  in  charge  when 
the  attorney  general  was  absent.  The 
attorney  general  decided  that,  as  he 
and  I  were  not  steeped  in  criminal 
justice  experience,  he  would  look  for 
an  associate  who  had  a  solid  criminal 
justice    background,    and    that    the 


rriminal  justice  components  of  the 
department  would  report  to  the 
ittorney  general  through  the  asso- 
:iate  and  then  the  deputy.  We  would 
nave  the  benefit  of  having  a  senior 
official  to  consider  all  those  criminal 
ustice  issues  before  they  came  up  to 

JS. 

Who  handles  the  judgeships? 

That  is  another  responsibility  that 
historically  has  been  handled  in  the 
deputy's  office.  It  is  quite  an  adminis- 
trative burden.  We  thought  that  it 
would  be  desirable  to  move  most  of 
that  burden  to  the  Office  of  Legal 
Policy,  which  is  headed  by  Assistant 
Attorney  General  Jonathan  Rose. 
The  administrative  work  is  done 
there  and  then  the  work  product 
:omes  to  the  attorney  general  and  to 
me  each  week.  The  attorney  general 
then  decides  what  recommendations 
he  will  make  to  the  White  House. The 
recommendations  are  considered  by  a 
White  House  committee  which  meets 
every  other  week.  Jon  Rose  and  I 
represent  the  attorney  general  at 
those  meetings. 

When  Attorney  General  Smith 
was  interviewed  by  The  Third 
Branch  in  June  1981,  he  noted  his 
intention  to  use  informal  advisory 


committees  to  aid  in  the  nomination 
process.  What  role  have  these  com- 
mittees taken? 

That  interview  was  held  early  on  in 
the  administration.  At  that  time,  the 
attorney  general  was  considering 
whether  to  draw  on  his  experience 
with  California  state  judicial  appoint- 
ments, where  such  committees  were 
used.  But  as  he  got  into  the  process, 
he  decided  that  having  these  advisory 
commissions — which  I  believe  were 
only  going  to  apply  to  circuit  court 


few  years  we  are  going  to  have  a  very 
large  universe  of  women  and  minori- 
ties from  which  to  choose.  That's  the 
first  point;  it's  not  an  excuse,  but  it 
makes  the  job  more  difficult. 

Second,  in  the  overwhelming 
number  of  cases,  the  district  court 
recommendations  have  come  from 
senators.  By  and  large,  they  have  not 
recommended  women  and  minorities 
to  us.  We  have  spoken  to  some  sena- 
tors and  told  them  that  we  are  very 
interested  in  looking  at  strong  candi- 


"I  think  that  judicial  restraint  is  perhaps  the  most 
important  thing  that  the  courts  can  do  for  themselves  to 
limit  the  growth  of  litigation." 

— Deputy  Attorney  General  Edward  C.  Schmults 


nominations  —  would  be  time- 
consuming  and  probably  were  not 
necessary.  With  circuit  courts,  we  are 
talking  about  a  much  smaller  number 
of  vacancies,  for  which  one  tends  to 
look  initially  and  primarily  to  sitting 
judges,  federal  district  court  judges, 
and  other  well-known  practitioners 
or  academics.  It  is  not  that  difficult  to 
identify  outstanding  candidates.  So 
we  never  used  those  informal  advi- 
sory commissions.  They  are  not  a 
part  of  the  process. 

Critics  have  charged  that  the 
administration  has  not  been  suffi- 
ciently aggressive  in  nominating 
women  and  minorities  to  the  federal 
bench.  How  would  you  respond  to 
that  charge? 

We  certainly  would  like  to  do  better 
and  I  think  we  are  doing  better  in  that 
respect.  We  wish  we  had  appointed 
more  women  and  more  minorities.  I 
think  there  are  a  couple  of  reasons  for 
that.  First,  women  and  minorities 
constitute  only  a  small  percentage  of 
all  attorneys  with  the  requisite  expe- 
rience. If  one  looks  at  those  who  have 
graduated  from  law  school  in  or 
before  1972 — that  is,  those  attorneys 
with  at  least  ten  years' experience — I 
believe  less  than  4  percent  of  them 
are  women  and  less  than  4  percent 
are  minorities.  Law  school  classes 
changed  dramatically  in  the  seventies 
and  eighties.  My  feeling  is  that  in  a 


dates  who  happen  to  be  minorities 
and  women. 

Our  efforts  are  showing  some 
results.  Of  the  twenty  judicial  candi- 
dates we  have  in  the  pipeline — that  is, 
either  pending  confirmation  in  the 
Senate  or  undergoing  FBI  back- 
ground checks — a  little  more  than  a 
third  are  women  or  minorities.  Now 
that's  a  much  higher  percentage  than 
in  our  initial  group  of  about  108  Arti- 
cle III  judges,  from  which  we  have 
appointed  13  women  and  minorities. 
On  the  Article  I  courts — the  Tax 
Court,  the  Claims  Court,  and  the 
D.C.  courts — four  of  the  thirteen 
appointees  have  been  women  and 
four  minorities.  Therefore,  we  have 
become  more  "aggressive,"  if  I  can 
adopt  the  critics'  term,  in  our  efforts 
to  identify  qualified  women  and 
minority  candidates.  Our  record  a 
year  from  now  will  reflect  this. 

As  the  administration  concludes 
its  third  year  in  office,  what  would 
you  list  as  the  major  accomplish- 
ments of  the  Justice  Department? 

I  would  certainly  list  the  strides  we 
have  made  in  dealing  with  organized 
crime  and  drugs.  There  I  would  cite 
the  attorney  general's  action  in 
bringing  the  FBI  into  the  drug  inter- 
diction business  for  the  first  time  and 
establishing  a  new  relationship 
between  the  FBI  and  the  Drug 
See  SCHMULTS,  page  8 
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Enforcement     Administration.     I 
would    also   note   the   establishment 
and    funding   of   the   new  organized 
crime-drug    task   forces   around   the 
country.  They  are  now  up  and  run- 
ning in  twelve  core  cities,  joining  the 
task  force  that's  already  in  place  in 
South  Florida.  1  believe  that  they  are 
going  to  be  seen  as  a  major  accom- 
plishment of  the  Reagan  administra- 
tion     and      the     Smith     Justice 
Department.  They  really  stem  in  part 
from  the  Violent  Crime  Task  Force, 
which  was  one  of  the  first  actions  the 
attorney  general  took.  So  our  whole 
program  of  fighting  crime,  of  which 
there  are  a  variety  of  components,  is  a 
major  accomplishment. 

While  not  yet  reflected  in  legisla- 
tion,    we've     taken     great     strides 
toward     obtaining    immigration 
reform.  Thejustice  Department,  par- 
ticularly   the   attorney   general,   has 
brought    the    need    for   immigration 
reform  to  the  attention  of  the  Ameri- 
can people.  We  have  had  overwhelm- 
ing  editorial    support.    An    omnibus 
reform    bill    has    passed    the    Senate 
twice    by    overwhelming    bipartisan 
margins.  And  we  hope  that  there  will 
be   final   action   soon   on   this   issue. 
While  that's  not  yet  an  "accomplish- 
ment," it  is  a  significant  milestone,  1 
hope,  on  the  way  to  accomplishment. 
I    would    also    certainly    cite    our 
accomplishments     in     the    antitrust 
area  — the  new  merger  guidelines  and 
the  program  of  eliminating  or  modi- 
fying old,  outdated  consent  decrees 
which  have  become  anticompetitive. 
Of    course,    the    actions    Bill   Baxter 
[assistant   attorney  general]   took  in 
courageously  dealing  with  the  AT&T 
and  IBM  cases  in  ways  that  were  in 
the  public  interest  were  really  major 
achievements. 

In  our  civil  rights  policies  we've 
likewise  achieved  major  accomplish- 
ments. There  I  think  we've  changed 
the  approach  taken  in  developing 
appropriate  remedies  through  our 
effort  to  eliminate  the  use  of  racial 
quotas  as  remedies  for  racial  discrimi- 
nation and  our  effort  to  abandon  the 
use  of  forced  busing  as  a  remedy  in 


school  desegregation  cases,  which 
really  did  not  promote,  in  our  view, 
desegregation  or  quality  education. 

The  efforts  the  attorney  general 
has  made  in  many  of  his  speeches  to 
articulate  the  need  for  judicial  re- 
straint are  also  important.  We  hope 
his  discussion  of  this  topic  has  con- 
vinced some  judges  that  they  ought 
to  take  a  look— another  look— at  the 
proper  role  of  the  judiciary.  Indeed, 
all  of  us  in  government,  in  each 
branch,  should  do  that  from  time  to 
time. 

It  is  important  to  note  that  our  dis- 
cussions of  judicial  restraint  are  part 
of  a  broader  effort  by  the  administra- 
tion   to   clarify    and    reestablish    the 
proper    limits    of    the    powers    and 
responsibilities    of    each    branch    of 
government.  Thus,  for  example,  this 
administration  has  taken  great  pains 
to  assure  that  executive  branch  regu- 
latory activity  is  within  the  scope  of 
its     legislated     authority     by,     for 
instance,    establishing   very    early    a 
regime  of  OMB  oversight  over  the 
regulatory    process.    We    have    also 
sought— successfully— to  limit  over- 
reaching by  the  legislative  branch  by 
convincing  the  Supreme  Court  that 
legislative     vetoes     over     executive 
functions     are     unconstitutional. 
Indeed,   our   successful   litigation   of 
the  Chadha  case  [Immigration  and  Natu- 
ralization Service  v.  Chadha,  51  U.S.L.W. 
4907  (1983)]  is  one  of  the  most  far- 
reaching     accomplishments     of    the 
Smith  Justice  Department. 

Are  there  any  big  disappointments? 
I  would  say  the  major  disappoint- 
ments have  been  the  failure  of  Con- 
gress to  enact  the  immigration  bill  and 
significant  crime  legislation.  On  both 
of  those  fronts,  we  are  working  as 
hard  as  we  can  to  get  bills  enacted,  and 
I  hope  that's  going  to  happen. 

Do  you  anticipate  action  on  either 
of  those  two  fronts  or  on  anything 
else  of  significance  in  the  fourth  year 
of  the  term? 

Well,  in  a  sense  it's  getting  more  dif- 
ficult as  we  move  into  a  presidential 
election  year — what  some  people  call 
the  "silly  season" — but  so  far  as  immi- 
gration is  concerned,  our  sense  of  that 


Personnel 


Nominations 

Maryanne  T.  Barry,  U.S.  District 
Judge,  D.N. J.,  Sept.  14 

Thomas  J.  Curran,  U.S.  District 
Judge,  E.D.  Wis.,  Sept.  20 

Confirmations 

Kenneth  W.  Starr,  U.S.  Circuit  Judge, 

D.C.  Cir.,  Sept.  20 
John  F.  Keenan,  U.S.  District  Judge, 

S.D.N.Y.,  Sept.  20 
Martin  L.  C.  Feldman,  U.S.  District 

Judge,  E.D.  La.,  Oct.  4 
C.  Roger  Vinson,  U.S.  District  Judge, 

N.D.  Fla.,  Oct.  4 
Maryanne    T.    Barry,    U.S.    District 

Judge,  D.N.J.,  Oct.  6 

Elevation 

Pierce  Lively,  U.S.  Circuit  Chief 
Judge,  6th  Cir.,  Oct.  1 

Senior  Status 

George  E.  MacKinnon,  U.S.  Circuit 
Judge,  D.C.  Cir.,  May  20 

Milton  Pollack,  U.S.  District  Judge, 
S.D.N.Y.,  Sept.  29 

Deaths 

Cale  J.   Holder,   U.S.   District  Judge, 

S.D.  Ind.,  Aug.  23 
David  T.  Lewis,  U.S.  Circuit  Judge, 

10th  Cir.,  Sept.  28 


is  that  a  strong  momentum  has  built 
up;  the  Senate  has  passed  it  twice.  We 
have  editorial  support  from  newspa- 
pers around  the  country.  They  over- 
whelmingly demonstrate  that  there  is 
a  great  deal  of  support  for  immigra- 
tion reform  out  there.  Four  House 
committees  have  now  considered  the 
immigration  bill,  and  their  collective 
membership  is  close  to  half  the  House. 
So  our  sense  of  it  is,  yes,  the  immigra- 
tion bill  is  ultimately  going  to  be 
passed.  But  as  two  or  three  months  go 
by  our  apprehension  will  increase;  we 
hope  that  passage  will  happen  sooner 
rather  than  later. 

With   respect   to  the  crime  legisla- 
See  SCHMULTS,  page  9 
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Delegation  of  German  Jurists  Visits  Center 


Above,  left  to  right,  Gerhard  Robbers,  Advisor  to  the  President  of  the 
Federal  Constitutional  Court,  Federal  Republic  of  Germany;  Wil- 
helm  Gehrlein,  President  of  the  Supreme  Court  for  Saarland,  Saar- 
brucken;  Hermann  Oxfort,  Senator  for  justice,  Berlin;  Ernst  Benda, 
President  of  the  Federal  Constitutional  Court;  and  U.S.  Circuit 
judge  Daniel  M.  Friedman  watch  demonstration  of  FjC  computer 
equipment.  Above  left,  Professor  Ernst  Benda.  Left,  FjC  Director  A. 
Leo  Levin  talks  with  Mr.  Gehrlein.  Fhe  delegation  included  six  other 
judges,  lawyers,  and  professors. 
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tion,  again,  I  think  we  will  get  a  good, 
strong  bill  through  the  Senate.  The 
bill  passed  the  last  Congress  95  to  1  in 
the  Senate.  It  got  bottled  up  in  the 
House,  but  we  have  some  reason  to 
believe  that  important  elements  of  our 
core  crime  bill  providing  for  sentenc- 
ing and  bail  reform  and  criminal  forfei- 
ture, and  other  parts  of  it,  have  a 
better  chance  to  move  through  the 
House  this  time.  While  I'm  optimistic, 
it's  going  to  take  a  lot  of  hard  work. 

You  just  mentioned  several  things 
that  may  be  passed  by  Congress  in  the 
criminal  code  and  criminal  law 
reform  area.  What  about  sentencing 
reform — what  do  you  believe  are  the 
chances  of  that  passing  this  year? 

As  to  criminal  code  reform,  we 
attempted  to  take  up  that  cudgel  and 
move  the  criminal  code  in  our  first 
year  to  build  on  what  had  gone  on 
before  in  the  last  decade.  It  seems  to  be 


too  heavy  to  move.  It  was  attacked 
from  the  right  and  left  and  every 
which  way.  What  we  really  did,  more 
or  less,  was  to  drop  comprehensive 
code  reform  for  now  and  boil  out  some 
of  the  really  good  provisions  and  add 
some  concepts  that  the  president  and 
the  attorney  general  wanted  to  have. 
We've  got  a  good  solid  piece  of  core 
anticrime  legislation. 

Sentencing  reform  is  one  of  the 
most  important  components.  Our 
proposal  would  provide  for  a  sentenc- 
ing commission  to  set  out  guidelines. 
Judges  could  sentence  people  outside 
the  guidelines;  if  they  run  on  the  low 
side,  the  government  could  appeal, 
and,  of  course,  the  defendant  could 
appeal  if  they  run  on  the  high  side.  We 
hope  this  is  going  to  reduce  the  dispar- 
ity in  sentencing.  There's  a  good 
chance  that  sentencing  reform  will 
move.  There  is  a  lot  of  support  in  the 
House.  Peter  Rodino,  chairman  of  the 
Judiciary    Committee,    has    indicated 


that  he  is  prepared  to  move  a  sentenc- 
ing bill. 

We  hope  that  bail  reform  will  be 
another  component  passed  by  both 
houses.  This  reform  would  authorize 
a  judge  to  take  into  account  the 
defendant's  danger  or  threat  to  the 
community.  If  a  person  is  regarded  as 
dangerous,  that  person  could  be  held 
in  jail  pending  trial.  The  proposal 
would  also  reverse  the  presumption  in 
favor  of  postconviction  bail.  It  would 
establish  a  presumption  that  there 
would  be  no  bail  at  that  time  unless 
there  were  good  reasons  to  have  it. 

Is  the  administration  supporting 
the  development  of  a  separate 
commission — a  distinctly  new  com- 
mission for  sentencing  guideline 
development? 

The  bill  does  provide  for  a  sentenc- 
ing commission.  The  function  of  the 
commission  will  be  to  set  sentencing 
guidelines  and  to  monitor  the  opera- 
See  SCHMULTS,  page  10 
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tion  of  the  new  sentencing  system.  It 
is  contemplated  that  the  work  of  the 
commission  will  be  largely  completed 
within  six  years'  time,  though  the 
commission  will  not  go  completely  out 
of  existence.  After  a  period  of  six 
years,  all  of  the  members  of  the  com- 
mission except  the  chairman  will  go 
from  full-time  to  part-time  status. 

What     about     the     paroling 
authority? 

Parole  would  be  abolished  under 
our  bill.  In  a  sense,  this  is  a  truth-in- 
sentencing  bill.  You  see  newspaper 
headlines  in  which  a  judge  sentences 
a  bank  robber  to  twenty  years.  The 
public  says,  "Twenty  years— that 
looks  like  a  good  stiff  sentence,"  and 
then  the  bank  robber  is  out  in  six  or 
seven.  Under  these  proposals, 
defendants  convicted  will  serve  the 
sentences  to  which  they  are  sen- 
tenced by  judges  without  second- 
guessing  by  the  Parole  Commission. 
There  will  be  truth  in  sentencing. 
The  judge  who  has  seen  the  evidence 
at  trial  is,  after  all,  in  the  best  position 
to  determine  what  the  sentence 
should  be. 

Our  prisons  and  jails  at  both  the 
state  and  federal  levels  are  rapidly 
becoming  overcrowded,  and  at  the 
same  time,  serious  crime  is  being 
more  vigorously  prosecuted.  What 
do  we  do  about  this  apparent 
dilemma? 

I  don't  think  there  is  one  single 
answer  to  this  large  problem.  When 
the  Reagan  administration  came  into 
office,  the  federal  prison  system  was 
about  10  percent  under  capacity  and 
now  we  are  about  27  percent  over 
capacity.  So  we  see  the  crunch  right 
in  the  federal  prison  system,  and 
many  of  the  state  prison  systems  are 
much  worse  off. 

There  are  a  number  of  answers;  we 
are  trying  to  get  them  all  under  way. 
One  is  to  build  more  federal  prisons 
and  we  are  doing  that.  There  is 
money  in  our  budget  for  that.  For 
instance,  a  new  high-rise  metropoli- 
tan corrections  facility  will  be  built  in 
I  os    Angeles,    and    we   are    building 


prisons     elsewhere     around     the 
country. 

Second,  we've  got  a  program  under 
way  to  obtain  surplus  properties 
from  the  military  and  elsewhere  and 
not  only  use  them  for  federal  prisons 
and  facilities  but  make  them  available 
to  states.  In  many  cases,  the  states 
can  get  these  properties  with  build- 
ings already  on  them.  We  are  sup- 
porting a  bill  that  would  allow 
properties  to  be  turned  over  to  the 
states  at  no  cost. 

Third,  we're  reviewing  properties 
that  become  available  as  a  result  of 
school  closings  and  the  like  around 
the  country.  The  school  population  is 
going  down;  many  private  schools  are 
unable  to  continue.  Some  of  those 
school  facilities  make  very  good  min- 
imum- or  medium-security  prisons. 

We've  also  got  to  do  a  better  job 
with  classification  of  inmates.  We 
must  view  prison  cells  as  a  finite 
resource  and  be  sure  we  use  them  for 
the  more  violent  people  in  our 
society.  But  at  the  same  time,  I  should 
note  that  we  believe  very  firmly  that 
certain  "white-collar"  criminals,  such 
as  hard-core  price-fixers,  those  con- 
victed of  public  corruption,  and  the 
like,   ought   to   spend   some   time  in 


prison.  These  are  serious  crimes  that 
in  our  view  deserve  some  prison  time. 
Recently  the  president  appointed  a 
federal  circuit  judge  and  a  retired 
Supreme  Court  justice  to  two  com- 
missions, one  relating  to  organized 
crime  and  the  other  to  Central  Amer- 
ica. Were  these  unique  opportunities 
or  will  the  president  make  similar 
appointments  in  the  future? 

That's  hard  to  say.  I  know  of  no 
other  commissions  right  now  on 
which  we  are  considering  asking 
members  of  the  judiciary  to  serve. 
But  I  don't  know  that  I  can  say  that 
these  two  were  unique  either.  It  will 
depend  on  where  the  president 
thinks  he  can  get  the  best  talent  to 
serve  on  these  commissions. 

Are  there  any  restrictions  on  or 
problems  with  such  appointments? 

There  are  some  things  one  has  to 
think  about.  For  example,  I  assume 
that  a  judge  wouldn't  want  to  serve 
on  a  commission  in  which  he  or  she 
may  be  considering  or  taking  posi- 
tions on  issues  that  might  come 
before  him  or  her  as  a  judge.  There 
might  also  be  problems  if  a  judge 
were    required    to    spend    an    undue 

See  SCHMULTS,  page  11 
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mitment  to  human  values  has  failed 

to  perform  its  mission." 

Another  area  in  which  law  schools 
are  remiss  is  in  encouraging  students 
to  ask  hard  questions  about  the  valid- 
ity of  the  methods  used  in  our  system 
of  justice.  "We  who  are  schooled  in 
the  adversary  process  should  not  re- 
sist submitting  the  system  itself  to 
adversary  examination.  Indeed,  we 
should  lead  the  way,"  the  Chief  Jus- 
tice declared. 

Law  schools  should  also  be  incul- 
cating in  students  an  understanding 
of  the  need  to  organize  and  regulate 
the  profession.  If  the  profession, 
together  with  the  courts,  does  not 
perform  such  self-regulation,  he  cau- 
tioned, the  time  may  come  when  reg- 
ulation will  be  imposed  by  legislative 
action. 

The  Center  for  Law  Studies,  which 


began  in  1968  as  a  summer  program 
to  study  law  abroad,  in  1969  became 
the  first  year-round  center  for  Amer- 
ican, comparative,  and  international 
law  studies  in  England  by  American 
students.  Second-year  Notre  Dame 
law  students  in  London  for  the  pro- 
gram not  only  enroll  in  certain  tradi- 
tional American  law  courses  but  also 
benefit  from  English  law  courses 
taken  with  English  students  under 
noted  British  legal  scholars  and  pro- 
fessors. Credits  earned  in  the  London 
classes  may  be  transferred  to  the 
Notre  Dame  Law  School. 

The  events  at  which  Chief  Justice 
Burger  spoke  marked  the  opening  of 
the  center  in  its  new  quarters  at  7 
Albemarle  Street,  London.  A  long- 
term  lease  for  the  property  was  made 
possible  by  a  grant  from  the  estate  of 
Dagmar  Concannon,  a  prominent 
Chicago  lawyer  who  died  in  1953.  ■ 


Noteworthy 


Health  insurance.  Government 
employees  will  have  an  opportunity 
to  switch  health  insurance  plans  dur- 
ing the  next  "open  season,"  to  be  held 
from  November  14  through 
December  9.  Thousands  of 
employees  are  expected  to  do  pre- 
cisely that  —  switch — because  aver- 
age premiums  will  be  19  percent 
higher  than  they  are  now  when  new 
contracts  take  effect  in  January,  and 
many  employees  will  abandon 
higher-priced  plans  for  more  eco- 
nomical ones.  The  average  increase 
for  1983  premiums  was  24  percent, 
but  because  of  switchovers,  the  aver- 
age premium  actually  paid  this  year 
by  federal  workers  and  retirees  was  4 
percent  higher  than  the  previous 
year's. 

Brochures  with  descriptive  mate- 
rials and  comparisons  of  the  various 
major  health  plans  will  soon  be  dis- 
tributed to  employees. 


Prison  increase  rate.  According  to 
prison  population  statistics  released 
recently  by  the  Bureau  of  Justice  Sta- 
tistics (BJS),  the  number  of  federal 
offenders  imprisoned  during  the  first 
quarter  of  1983  was  6.3  percent  higher 
than  the  number  in  the  correspond- 
ing period  of  1982.  This  growth  rate 
is  more  than  double  the  increase  in 
state  prisoners  nationally. 

At  the  end  of  the  first  1983  quar- 
ter, there  were  425,678  prisoners  in 
both  the  state  and  federal  systems.  At 
the  close  of  the  first  quarter  of  1982, 
381,947  inmates  were  tallied. 

Nationwide,  175  persons  were  in- 
carcerated for  every  100,000  of  the 
general  population.  At  year's  end 
1982,  the  corresponding  figure  was 
170  per  100,000  population. 


Reasons  for  prison  overcrowding. 

Extrajudicial  factors  account  in  large 
part  for  prison  overcrowding,  another 
B)S  report  shows.  One  of  the  reasons 


the  prison  population  has  been  in- 
creasing is  that  many  state  legisla- 
tures have  passed  laws  limiting  the 
role  of  courts  and  parole  boards  in 
sentencing.  Forty-three  states  have 
enacted  mandatory  sentencing  stat- 
utes, and  since  1976,  nine  states  have 
rescinded  parole  boards'  authority  to 
grant  early  release  to  prisoners. 


Executive   clemency.    On    May   5, 

1983,  President  Reagan  approved  a 
revision  of  the  rules  governing  peti- 
tions for  pardon  and  other  forms  of 
executive  clemency,  the  first  revision 
of  these  rules  since  1962.  The  new 
rules  simplify  and  update  the  clem- 
ency procedures,  authorize  the  attor- 
ney general  to  delegate  responsibility 
in  clemency  matters,  and  lengthen 
pardon  applicants'  waiting  period  for 
eligibility  to  a  minimum  of  five  years, 
with  a  minimum  of  seven  years 
required  for  more  serious  crimes. 
Further,  there  is  an  increase  in  the 
categories  of  crimes  requiring  the 
longer  waiting  period  for  eligibility. 
Finally,  the  new  rules  broaden  the 
discretionary  authority  to  release 
clemency  records  in  the  public 
interest. 

Specific  questions  regarding  these 
rules  should  be  directed  to  David  C. 
Stephenson,  Acting  Pardon  Attor- 
ney, U.S.  Department  of  Justice, 
Washington,  D.C.  20830.  ■ 
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amount  of  time  away  from  the  court 
on  commission  work.  So  I  think  one 
has  to  look  at  what  the  commission  is 
going  to  do  and  what  the  particular 
judge's  activities  are. 

There  may,  in  some  situations,  also 
be  some  constitutional  questions 
which  must  be  considered.  We  would 
not  ask  a  judge  to  serve  on  a  commis- 
sion that  exercised  executive  branch 
powers.  The  two  commissions  that 
you've  mentioned  are  essentially 
advisory  in  nature,  and  so  we  saw  no 
constitutional  concerns  with  judges 
serving  on  those  commissions. 


II 
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What  major  problems  do  you 
believe  face  the  federal  judiciary? 

Certainly  I  would  cite  the  caseload 
problem — just  about  all  the  Supreme 
Court  justices  and  others  have  talked 
about  this.  The  Chief  Justice  has  pro- 
posed creation  of  an  intermediatecir- 
cuit  court  of  appeals  termed  the 
Intercircuit  Tribunal  as  a  response  to 
the  Supreme  Court's  overload. 
Something  has  to  be  done  about  the 
burdens  imposed  by  the  litigation 
explosion  not  only  in  the  Supreme 
Court  but  in  the  district  and  circuit 
courts  as  well. 

There  are  several  specific  things 
that  we  can  do.  One  is  to  create  more 
judges.  The  administration  is  in  favor 
of  the  new  judgeships  that  the  Judi- 
cial Conference  has  recommended. 
We  support  enactment  of  an  omnibus 
judgeship  bill  now. 

Next,  we  have  supported  a  number 
of  legislative  changes  or  recommen- 
dations to  address  the  caseload  prob- 
lem. We  would  eliminate  diversity 
jurisdiction;  we  would  eliminate  the 
Supreme  Court's  mandatory  jurisdic- 
tion; we  would  eliminate  the  civil 
priorities  that  have  been  built  up  in  a 
helter-skelter  way;  and  we  would 
reform  the  habeas  corpus  laws. 
There  are,  of  course,  other  things 
that  can  be  done  to  help  the  courts 
reduce  the  caseloads.  I  think  that 
judicial  restraint  is  perhaps  the  most 
important  thing  that  the  courts  can 
do  for  themselves  to  limit  the  growth 
of  litigation. 

We  also  have  a  serious  problem 
with  the  level  of  judicial  salaries.  One 
of  the  major  problems  facing  the  judi- 
ciary will  be  retaining  for  full  careers 
those  outstanding  people  who  are 
willing  to  go  on  the  bench,  and  not 
having  them  leave  after  only  four  or 
five  years  because  they  have  to  earn 
more  money  to  support  their  families 
and  educate  their  children.  The  attor- 
ney general  and  1  have  both  said  that 
we  think  judicial  salaries  ought  to  be 
raised  and  that  pension  benefits 
ought  to  be  adjusted.  These  are  some 
of  the  things  that  really  ought  to  be 
fixed  to  preserve  our  wonderful 
judiciary.  ■ 


12 


THE 


t  BRANCH 


CONFERENCE,  from  page  5 

randum  detailing  services  provided. 
This     memorandum     will     now     be 
required    only    if   counsel   claims    in 
excess    of    $750    for    district    court 
representation.     Formerly,     the 
threshold  was  $400.  However,  coun- 
sel claiming  less  than  $750  in  a  dis- 
trict court,  or  counsel  claiming  any 
amount  in  a  court  of  appeals,  may  at 
the  court's  discretion  still  be  required 
to  submit  such  a   memorandum  to 
justify    the    compensation    claimed. 
The    Conference    also    adopted    an 
amendment     directing     judges     and 
magistrates,  when  setting  compensa- 
tion    for     attorneys     providing 
representation  under  the  act,  to  apply 
the  compensation  maximum  for  the 
offense  originally  charged,  even  if  the 
case  is  disposed  of  at  a  lower  level.  In 
addition,    the   Conference  approved 
adding  language  to  the  guidelines  to 
encourage     judicial     officers     who 
reduce  CJA  compensation  vouchers 
to  notify  appointed  counsel  and  pro- 
vide an  explanation  for  the  reduction. 


•  Noted  an  Executive  Committee 
action  approving  a  resolution  favor- 
ing an  amendment  to  the  Criminal 
Justice  Act  that  would  authorize  the 
Judicial  Conference  to  establish  and 
modify  all  dollar  limitations  and  com- 
pensation maximums  under  the  act. 

•  Approved  and  authorized  trans- 
mission to  Congress  of  a  proposal  to 
amend  the  Criminal  Justice  Act  to 
permit  judges  and  magistrates  togive 
retroactive  approval,  in  certain  cir- 
cumstances, of  claims  for  investiga- 
tive, expert,  and  other  services. 

•  Adopted  a  change  in  the  juror 
qualification  questionnaire  to  pro- 
vide for  Hispanics'  self-identification 
on  the  form.  Accordingly,  the  form 
has  been  redesigned  so  that  Hispanics 
may  identify  themselves  in  subcate- 
gories within  the  larger  categories  of 
the  white  and  black,  races. 

•  Approved  and  authorized  trans- 
mission to  Congress  of  the  Confer- 
ence's opposition  to  a  provision  in 
H.R.  50  that  would  prohibit  district 
courts  from  delegating  to  U.S.  magis- 
trates the  function  of  holding  eviden- 


tiary    hearings     in     habeas    corpus 
matters. 

•  Voiced  strong  opposition  to  H.R. 
46,  which  would  remove  the  jurisdic- 
tion of  any  Article  111  court  "to  mod- 
ify, directly  or  indirectly,  any  order  of 
a  court  of  a  state  if  such  order  is,  will 
be,  or  was,  subject  to  review  by  the 
highest  court  of  such  state." 

•  Agreed  to  oppose  enactment  of 
H.R.  3125,  which  would  introduce 
"judge-shopping"  by  providing  for 
the  reassignment  of  certain  cases  to 
another  judicial  officer  if  all  parties  of 
one  side  of  a  civil  or  criminal  case  to 
be  tried  in  a  district  or  bankruptcy 
court  file  an  application  requesting 
such  reassignment. 

•  Endorsed  the  provision  in  S.  829 
that  would  make  it  a  crime  to 
threaten  or  injure  a  family  member  of 
a  U.S.  judge  in  connection  with  the 
judge's  official  activity,  and  reaf- 
firmed support  for  legislation  that 
would  make  it  a  crime  to  intimidate  or 
threaten  bodily  harm  to  U.S.  court 
officers  and  employees  as  a  result  of 
their  performance  of  their  duties.   ■ 
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istice  Rehnquist 
mphasizes  Importance 
)f  Oral  Argument 

Supreme  Court  |ustice  William  H. 
■hnquist  recently  gave  some  signif- 
int  advice  to  attorneys  contemplat- 
g  oral  argument  before  appellate 
bunals,  and  particularly  before  the 
ipreme  Court.  Many  litigators,  the 
;tice  believes,  fail  to  appreciate  the 
igular  values  inherent  in  high- 
lality  oral  argument,  and  these  indi- 
Juals  mistakenly  approach  the  two 
itruments  of  appellate  advocacy, 
e  brief  and  the  oral  argument,  "as 
e  functional  equivalent  of  one 
other."  Many  counsel,  the  justice 
ntends,  view  an  oral  argument  as 
i  more  than  a  "brief  with  gestures." 
The  intangible  values  of  oral  argu- 
;nt,  in  the  view  of  Justice  Rehn- 
ist,  are  several.  Oral  argument 
ovides  an  opportunity  for  direct, 
timate  interchange  between  court 
d  counsel.  "(Tjhe  sense  of  immedi- 
y  and  involvement — the  three- 
nensional  experience — one  gains 
3m  such  a  proceeding  is  especially 
iportant  to  the  judges."  In  addition, 
See  REHNQUIST,  page  2 


Role  of  Budget  Committee  in  Funding  Process 
Detailed  by  Chief  Judge  Charles  Clark 


Judge  Charles  Clark  was  appointed  to  the 
United  States  Court  of  Appeals  for  the  Fifth 
Circuit  in  October  19b9  and  became  chief 
judge  on  October  1,  1981,  when  that  court 
was  reorganized  and  split  into  the  new  Fifth 
and  the  new  Eleventh  Circuits.  As  chief 
judge,  he  was  appointed  a  member  of  the 
Judicial  Conference  of  the  United  States  in 
1981.  For  the  past  three  years,  Chief  Judge 
Clark  has  been  chairman  of  the  JudiciavCcrn,1-' 
ference  Committee  on  the  Budget;  he  has  also 
served  on  the  Advisory  Committee  on  Ayfcefa 
late  Rules  since  1979. 

Recently,  The  Third  Branch  me(j}Mh 
Chief  Judge  Clark  to  discuss  both  the  reorgan 
ization  and  the  operating  procedures  of  the 
new  Fifth  Circuit.  He  also  provided  some 
insight  into  the  critical  role  and  functioning  of 
the  Budget  Committee,  describing  the  steps 
and  considerations  that  precede  the  prepara- 
tion of  annual  funding  requests. 

Chief  Judge  Clark  attended  Millsaps  Col- 
lege and  Tulane  University  and  received  his 
LL.B.  from  the  University  of  Mississippi. 

On  October  1,  1981,  the  Fifth  Cir- 
cuit was  officially  divided.  As  the 
first  chief  judge  of  the  new  Fifth  Cir- 
cuit, what  were  your  main  concerns 


FJC  to  Sponsor  1984  Summer  Seminar 


The  Federal  )udicial  Center  will 
present  a  one-week,  experimental 
seminar  on  "Problems  Judges  Con- 
front in  the  Litigation  of  Economic 
Issues,"  from  July  9  to  13,  1984,  on 
the  campus  of  the  University  of 
Wisconsin  Law  School  in  Madison. 

The  seminar,  much  of  which  will 
be  offered  in  small-group  discus- 
sion sessions,  will  treat  such  mat- 
ters as  expert  witnesses,  taking 
judicial  notice,  and  when  questions 
should  be  presented  to  the  jury  and 
when  they  should  be  decided  by  the 
judge.  Understanding  statistics, 
and  problems  of  statistical  proof, 
will  receive  special  attention  at  the 
seminar.  Although  economic  the- 
ory and  concepts  will  be  an  impor- 


tant part  of  the  discussions,  the 
program  is  not  a  "law  and  econom- 
ics" seminar  in  the  conventional 
sense. 

ludges  interested  in  attending 
should  write  Kenneth  C.  Crawford, 
Director  of  the  Division  of  Contin- 
uing Education  and  Training,  Fed- 
eral ludicial  Center,  1520  H  Street, 
N.W.,  Washington,  D.C.  20005. 
Letters  should  be  received  by  |anu- 
ary  30.  Although  the  program  is 
designed  primarily  for  district 
judges,  appellate  judges  may  also 
apply- 
Pursuant  to  Board  policy,  this 
seminar  will  be  the  only  special  pro- 
gram for  judges  sponsored  by  the 
Center  in  the  1984  summer. 


Chief  Judge  Charles  Clark 


and  problems  as  you  prepared  for  the 
change? 

We  had  to  separate  cases  and 
judges  geographically  and  create  an 
entire,  new  court  support  system  in 
Atlanta  that  could  function  inde- 
pendently from  the  day  of  division, 
and  we  had  to  do  this  in  a  way  that 
would  cause  the  least  confusion  and 
inconvenience  to  the  district  courts 
and  to  the  bar.  At  the  same  time,  we 
had  to  keep  operations  in  New 
Orleans  as  near  normal  as  possible. 
Everybody  had  to  work  a  little 
harder,  and  they  did.  The  excellence 
of  our  staffs  was  never  more  appar- 
ent. Judge  Codbold  in  his  recently 
published  interview  with  The  Third 
Branch  [June  1983]  described  the 
administrative  details  of  how  this 
See  CLARK,  page  4 
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oral  argument  is  one  of  only  two  col- 
legial  events  in  a  case  (the  other  being 
the  conference  discussion  of  a  case), 
and  by  responding  to  judges'  con- 
cerns at  the  only  occasion  where 
counsel  may  be  present,  counsel  can 
significantly  aid  both  judges  and 
clients. 

Justice  Rehnquist  presented  his 
views  on  several  aspects  of  oral  advo- 
cacy in  two  different  speeches  this 
fall.  The  first  speech  addressed  the 
Conference  on  Supreme  Court 
Advocacy  on  October  17  in  Washing- 
ton, D.C.  The  second,  more  wide- 
ranging  speech  was  the  Brainerd 
Currie  Lecture  given  at  Mercer  Uni- 
versity School  of  Law  in  Atlanta, 
Georgia,  on  October  20. 

In     the     Atlanta     speech,     lustice 
Rehnquist   questioned  "the   wisdom 
of  dispensing  with  oral  argument  to 
the  extent  that  we  now  seem  to  be 
doing  in  this  country."  He  drew  com- 
parisons among  the  high  degree  of 
respect  held  for  oral  advocacy  in  the 
early  days  of  the  United  States,  the 
continuing  importance  today  of  oral 
presentations  by  counsel  before  the 
English    courts   of   appeals,   and   the 
current    trend    in    our   own    system 
toward  a  diminishing  regard  for  oral 
advocacy.  During  its  1824  term,  for 
example,  the  Supreme  Court  devoted 
twenty   hours   to   oral   argument   in 
Gibbons  v.  Ogden.  In  the  English  appel- 
late  courts,   he   further   noted,   oral 
arguments  "are  a  complete  substitute 
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for  briefs"  and,  instead  of  written 
opinions,  judges  usually  deliver  oral 
opinions  at  the  close  of  argument  of 
each  case. 

lustice  Rehnquist  stated  thatdwin- 
dling  judicial  time  and  the  pressures 
of   enormous   caseloads  have  led  to 
restrictions    on    oral   argument.    He 
noted  a  1975  Federal  ludicial  Center 
survey    (Goldman,   Attitudes  of  United 
States  judges  Toward  Limitation  of  Oral  Ar- 
gument and  Opinion-Writing  in  the  United 
States   Courts  of  Appeals)  showing  that 
the   vast   majority  of  federal  judges 
take  a  dim  view  of  oral  argument  in 
many     cases,     and     he     questioned 
whether  one  reason  for  these  judges' 
negative  attitude  about  oral  advocacy 
might  be  the  quality  of  oral  advocacy 
to  which   they  are  subjected.  While 
admitting  that  the  Supreme  Court, 
because  of  its  control  over  its  own 
docket,  is  able  to  allow  oral  argument 
to  a  greater  degree  than  is  possible  in 
a  court  to  which  appeal  is  a  matter  of 
right,  the  justice  questioned  whether 
restrictions  on  oral  argument  are  the 
best  response  to  these  difficult  condi- 
tions. Justice  Rehnquist  stated  that 
he  firmly  believes  "a  poorly  argued 
case,  whether  in  the  briefs  or  in  oral 
argument,    is    apt    to    be    a    poorly 
decided  case." 

In  both  speeches,  Justice  Rehnquist 
offered  his  audience  a  short  course  on 
desirable  goals  for  oral  advocates.  He 
explained  that  no  uniform  rules  on 
the  subject  can  be  proffered,  because 
appellate  courts  and  the  judges  who 
sit  on  them  differ  greatly.  That  they 
differ    and    that    they    are    not    an 
"abstract,    platonic    embodiment    of 
appellate  judges  as  a  class,"  but  rather 
are  "three,  five,  seven,  or  nine  flesh 
and  blood  men  and  women,"ought  to 
be  the  starting  point  for  oral  advo- 
cates' preparation.  It  is  thus  impor- 
tant for  counsel  to  find  out  prior  to  a 
court   appearance  what  a   particular 
court  expects  from  an  oral  argument. 
Further,     counsel    should    under- 
stand how  the  physical  attributes  of  a 
courtroom   affect  oral  presentation. 
In   the   Supreme  Court,   the   justice 
pointed  out,  where  "the  acoustics  are 
terrible,"    declamation    in    a    grand 
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Dec.  1-2  Judicial  Conference  Subcom- 
mittee on  Federal/State  Court 
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Dec.    1-2  Judicial   Conference  Com- 
mittee on  Administration  of  the 
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Dec.  12-13  Judicial  Conference  Sub- 
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Dec.  15  Judicial  Conference  Advisory 
Committee  on  Appellate  Rules 
Dec.  15-16  Judicial  Conference  Sub- 
committee on  Supporting  Per- 
sonnel 
Jan.    5-6,    1984  Judicial    Conference 
Committee  on  Administration 
of  the  Bankruptcy  System 
Jan.  26-27,  1984  Judicial  Conference 
Implementation  Committeeon 
Admission  of  Attorneys  to  Fed- 
eral Practice 


manner  is  not  advisable  because  jus- 
tices and  counsel  must  all  use  a  micro- 
phone in  the  Court  chamber. 
Although  there  may  be  a  large 
"audience  listening  to  you,  your  mes- 
sage is  directed  to  the  nine  individuals 
on  the  bench,  and  the  more  you  keep 
your  tone  conversational,  rather 
than  hortatory,  the  better  your  case 
will  fare." 

He  also  urged  advocates  to  come  to 
terms  with  the  significant  differences 
between  the  functions  of  briefs  and 
oral  arguments.  "[Ujnder  no  circum- 
stances should  you  simply  recite, 
summarize,  or  selectively  read  from 
your  brief  and  consider  it  a  satisfac- 
tory oral  argument."  Neither  should 
the  oral  presentation  be  a  dry  recita- 
tion of  law.  Rather,  like  the  preview 
of  a  movie  that  consists  of  "dramatic 
or  interesting  scenes  that  are  apt  to 
catch  the  interest  of  the  viewer  and 
make  him  want  to  see  the  entire 
movie,"  oral  argument  should  have 
See  REHNQUIST,  page  4 
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Chief  justice  Warren  E.  Burger 

Senior  Judges  Contribute 
Substantially  to 
Judicial  System 

The  application  of  Social  Security 
taxes  to  the  salaries  of  senior  judges 
who  continue  to  take  judicial 
assignments — which  under  section 
101(c)  of  the  Social  Security  Amend- 
ments would  have  become  effective 
on  January  1,  1984  —  has  been 
deferred  for  two  years  by  the  enact- 
ment of  P.L.  98-118.  Because  of  the 
economic  disincentive  created  by  sec- 
tion 101(c)  for  senior  judges  to  con- 
tinue to  render  services  to  the  judicial 
system  after  December  31,  1983,  the 
Administrative  Office  of  the  United 
States  Courts  anticipated  a  serious 
reduction  in  the  ranks  of  these  judges 
by  year's  end  1983.  "The  sudden  loss 
of  these  services,"  according  to  the 
Judicial  Conference  Committee  on 
the  Judicial  Branch,  "would  [have] 
be[en]  catastrophic." 

Currently,  well  over  200  senior 
judges  in  the  federal  system  gratu- 
itously perform  judicial  tasks  equiva- 
lent to  the  work  of  approximately  70 
judges  in  active  service.  The  benefits 
that  these  judges'  services  provide 
the  judicial  system  are  substantial. 
Without  additional  recompense  other 
than  their  retirement  incomes,  senior 
judges    hear    appeals    in    the   circuit 


Holiday  Message  from  Chief  Justice 
Warren  E.  Burger 


This  holiday  season  affords  me  a 
welcome  opportunity  to  express 
appreciation  to  judges,  their  staffs, 
and  support  personnel  for  an  impres- 
sive year  of  accomplishments  in  the 
Judicial  Branch.  But  in  the  yearahead 
we  will  have  to  press  even  more 
vigorously  to  achieve  needed 
improvements  in  the  administration 
of  justice. 

As  always,  senior  judges  have  per- 
formed nobly.  Even  in  the  face  of  the 
risk  that  they  would  be  taxed  for  the 
privilege  of  volunteer  work,  they 
overwhelmingly  indicated  they 
would  pay  the  price.  Happily,  we 
were  able  to  persuade  Congress  to 
postpone  for  two  years  application  of 
the  amendments  to  the  Social  Secur- 
ity Act.  I  hope  a  permanent  solution 
will  be  found. 

Federal  judges  throughout  the 
country  deserve  commendation.  Fil- 
ings in  district  courts  and  courts  of 
appeals  continue  to  grow  dramati- 
cally. Legislative  action  is  long 
overdue.  But  judges  and  supporting 
personnel  are  responding  admirably 
to  a  difficult  situation. 

The  Judicial  Conference,  the  Admin- 
istrative Office,  and  the  Depart- 
ment of  Justice  have  made  significant 
progress  this  year  in  the  joint  effort 
to  provide  adequate,  dependable 
security  protection  in  all  court  facili- 
ties. Planning  committees  now  are 
functioning  in  most  judicial  districts. 
Cooperation  between  the  Marshals 
Service  and  the  Administrative 
Office  has  been  improved. 


The  Judicial  Branch  also  has  mani- 
fested a  spirit  of  cooperation  with  the 
President's  request  for  cost  savings. 
The  Budget  Committee  of  the  Judi- 
cial Conference  has  worked  dili- 
gently with  Congress  to  curb 
spending  wherever  possible.  The 
Administrative  Office  and  the  Fed- 
eral Judicial  Center  have  been  leaders 
in  reducing  expenditures  by  restruc- 
turing programs.  Circuit  Chief 
Charles  Clark,  chairman  of  the  Budget 
Committee,  has  noted  that  our 
efforts  to  operate  the  Judicial  Branch 
in  a  responsible  fiscal  manner,  and  to 
justify  every  increase  we  request, 
have  convinced  Congress  of  the 
validity  of  our  funding  needs. 

History  makes  it  clear,  as  Justice 
Jackson  once  noted,  that  our  govern- 
ment works  best  when  its  three 
branches  function  cooperatively  in 
areas  of  common  concern.  This  is 
particularly  true  in  the  Judicial 
Branch,  where  our  jurisdiction,  our 
personnel,  and  our  funding  are  the 
province  of  the  Executive  and  Legis- 
lative Branches.  This  year  end  finds 
unresolved  many  pressing  issues  in 
the  administration  of  justice. 

To  each  of  you  I  say  "Thank  you." 

Mrs.  Burger  joins  me  in  sending 
our  best  wishes  for  a  Merry  Christ- 
mas and  all  good  things  in  the  New 
Year. 

Sincerely, 


1  ^-y 


courts  and  conduct  trials  at  the  dis- 
trict court  level,  in  addition  to  per- 
forming numerous  other  vital 
functions.  Relevant  statistics  for  the 
twelve-month  period  ending  June  30, 
1983,  highlight  their  contributions. 
At  the  appellate  level,  senior  judges 
participated  in  5,089  cases  disposed  of 
after  oral  argument  and  1,286  cases 
disposed  of  after  submission  of  the 
briefs.  Senior  judges,  at  the  trial  level, 


disposed  of  21,049  civil  actions  and 
cases  involving  2,662  criminal 
defendants;  they  also  conducted 
2,259  civil  and  criminal  trials. 

As  Chief  Justice  Warren  E.  Burger 
expressed  a  few  years  ago,  "the  value 
of  the  continuing  services  performed 
by  these  judges  who  have  no  obliga- 
tion to  continue  work  .  .  .  can  be  mea- 
sured in  the  millions  of  dollars  each 
year."  ■ 
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"flesh  and  blood  .  .  .  insert[ed|  into  it." 
Justice  Rehnquist  concluded  both 
presentations    by    noting    that    oral 
advocacy  has  a  special  importance  in 
the     Supreme     Court.     "For     unlike 
other  appellate  courts,  a  grant  of  cer- 
tiorari   by    the    Supreme    Court    to 
review   a   decision  of  a   lower  court 
suggests   that   the  case  at  issue  is  a 
genuinely  doubtful  one.  The  winning 
party    in    the    court    below    has    the 
benefit  of  a  decision  by  that  court  on 
exactly  the  same  issues  that  will  be 
decided     by     the     Supreme     Court. 
Nonetheless,  the  most  common  rea- 
son Members  of  our  Court  vote  to 
grant  certiorari  is  that  they  doubt  the 
correctness    of    the    decision    of    the 
lower    court."   Advocates   on    either 
side  have  an  ideal  opportunity  in  oral 
argument  to  convince  the  justices  of 
the   merits   of  their  position.  In  the 
justice's     opinion,     counsel     should 
"[s]trike  while  the  iron  is  hot!"         ■ 
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was  accomplished.  I  will  add  only  that 
it  was  a  cooperative  venture  involv- 
ing every  judge  and  every  person 
associated  with  the  old  court.  It  also 
required  a  great  deal  of  judicial  good 
will  on  both  sides  of  the  split  to  avoid 
"quarreling  over  the  estate."  That  the 
division  was  entirely  amicable  I  think 
reflects  well  on  both  courts. 

In  retrospect,  was  there  anything 
that  you  might  have  done 
differently? 

Nothing  of  any  major  conse- 
quence. We  could  have  been  a  little 
more  forward-looking  on  some  of  the 
matters  Judge  Codbold  mentioned. 
Problems  that  developed  in  several 
areas  might  have  been  avoided  if  we 
could  have  stopped  the  processes  of 
the  court.  But  the  millstones  had  to 
keep  grinding.  We  did  try  hard  to 
make  it  a  smooth  transition,  and 
much  of  the  credit  is  due  to  the  qual- 
ity of  the  staff  that  supported  us  and 
the  bar  that  worked  with  us. 

Do  you  delegate  to  other  judges 
some  of  the  administrative  work  that 
necessarily  comes  to  the  chief  judge 
of  a  big  circuit? 

Yes.  The  delegation  works  like  this: 
Every  major  court  support  unit  and 
court  function  is  directly  supervised 
by    a    judge-proctor    who    assumes 
complete  responsibility  for  manage- 
ment. I  am  not  involved  unless  that 
proctor  calls  on  me.  Having  a  single 
person   rather  than  a  committee  in 
charge    promotes    efficiency.    Lydia 
Comberrel,  our  circuit  executive,  and 
her  staff  take  a  big  share  of  the  load. 
She   has  an  excellent  working  rela- 
tionship with  every  circuit  and  dis- 
trict judge  and  clerk,   and   with  the 
Administrative  Office  and  the  Fed- 
eral Judicial  Center.  This  enables  me 
to  delegate  a  great  many  administra- 
tive details  to  her  office.  The  result  is 
that  I  can  devote  over  70  percent  of 
my  time  to  judicial  duties  and  thus 
carry  a  full,  regular  active  judge  share 
when  we  are  short  of  judge  power,  as 
we  are  now. 

There  are  now  fourteen  circuit 
judgeships  in  the  Fifth  Circuit.  It  is 
still  a  large  circuit  with  a  heavy  case- 


Personnel 


Nominations 

Thomas  C.  Hull,  U.S.  District  Judge, 

E.D.  Tenn.,  Oct.  24 
Lenore  C.  Nesbitt,  U.S.  District  Judge, 

S.D.  Fla.,  Oct.  31 
W.  Eugene  Davis,  U.S.  Circuit  Judge, 

5th  Cir.,  Nov.  1 
Stanley  S.  Harris,  U.S.  District  Judge, 

D.D.C.,  Nov.  1 
G.  Kendall  Sharp,  U.S.  District  Judge, 

M.D.  Fla.  Nov.  1 
George  E.  Woods,  U.S.  District  Judge, 

E.D.  Mich.,  Nov.  1 
Jane  A.  Restani,  U.S.  Court  of  Inter- 
national Trade  Judge,  Nov.  3 

Confirmations 

Thomas  J.  Curran,  U.S.  District 
Judge,  E.D.  Wis.,  Nov.  4 

W.  Eugene  Davis,  U.S.  Circuit  Judge, 
5th  Cir.,  Nov.  15 

Appointments 

Kenneth  W.  Starr,  U.S.  Circuit  Judge, 

D.C.  Cir.,  Oct.  11 
Martin  L.  C.  Feldman,  U.S.  District 

Judge,  E.D.  La.,  Oct.  12 
John  F.  Keenan,  U.S.  District  Judge, 

S.D.N.Y.,  Oct.  21 
C.  Roger  Vinson,  U.S.  District  Judge, 

N.D.  Fla.,  Nov.  4 
Maryanne    T.    Barry,    U.S.    District 

Judge,  D.N.J. ,  Nov.  10 

Senior  Status 

Dan    M.    Russell,    Jr.,    U.S.    District 
Judge,  S.D.  Miss.,  Oct.  25 

Death 

Allen   Hannay,   U.S.    District  Judge, 
S.D.  Tex.,  Oct.  22 


Correction 

The  appointment  date  for  U.S. 
Circuit  )udge  Pasco  M.  Bowman 
was  incorrectly  noted  in  the 
October  issue.  Judge  Bowman  was 
appointed  to  the  Eighth  Circuit  on 
August  1,  1983. 


load.  How  do  you  cope  with  this?  Is 
your  judge  power  now  ample? 

Let  me  answer  the  second  part  ol 

your  question  first.  Our  judge  powet 

See  CLARK,  page ! 
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\ustralian  Justice  Meets  with  U.S.  Judges  and 
^awyers  on  Federal  Rules  of  Evidence 


Early  in  October,  at  the  request  of 
ustice  Michael  Kirby,  chairman  of 
he  Law  Reform  Commission  of  Aus- 
ralia,  the  Federal  Judicial  Center 
losted  a  small  conference  of  federal 
udges  and  lawyers  to  review  the  U.S. 
:ederal  Rules  of  Evidence  and  a 
ecent  analysis  of  the  rules  sponsored 
>y  the  American  Bar  Association. 

The  Law  Reform  Commission  has 
>een  asked  by  the  Australian  federal 
ittorney  general  to  study  the  desira- 
)ility  of  a  uniform  federal  law  of  evi- 
lence  for  Australia,  and  Justice  Kirby 
iought  the  meeting  to  assist  with  this 
'ffort.  He  said  that  the  commission 
urned  naturally  to  the  federal  evi- 
lence  rules  of  the  United  States  "to 
liscuss  their  applicability  and  the  les- 
ions from  them  for  us  in  Aus- 
:ralia." 


Professor  Stephen  A.  Saltzburg  of 
the  University  of  Virginia  School  of 
Law,  U.S.  District  Court  Judge 
Charles  W.  joiner  (E.D.  Mich.), 
and  Justice  Michael  Kirby  of  Syd- 
ney, N.S.W.,  Australian,  tor.),  at 
conference  on  Federal  Rules  of 
Evidence. 


Of  particular  current  interest  to 
practitioners  in  Australia  are  such 
matters  as  handling  the  admissibility 
of  computer-generated  evidence  and 
computer  records,  the  requirement 
in  some  Australian  states  that  the 
defense  give  advance  notice  to  the 
prosecution  of  intention  to  raise  a 
defense  of  alibi  during  criminal  pre- 
trial disclosure,  and  what  advantages 
and  disadvantages  there  are  to  hav- 
ing rules  of  evidence  incorporated  in 
a  uniform  code. 

The  Center  will  provide  Justice 
Kirby  with  an  edited  videotape  of  the 
conference  so  that  he  can  share  the 
conference  discussions  with  Austra- 
lian judges,  barristers  and  solicitors, 
and  members  of  Parliament  who  may 
be  involved  in  the  drafting  as  well  as 
the  use  of  the  rules.  ■ 


Second  Circuit's  CAMP  Program  Reevaluated 


The  Center  has  just  released  A  Re- 
valuation of  the  Civil  Appeals  Management 
plan,  a  research  report  by  Anthony 
Partridge  and  Allan  Lind. 

This  report  presents  the  results  of 
the  Center's  second  evaluation  of  the 
Civil  Appeals  Management  Plan 
(CAMP),  which  was  initiated  in  the 
Second  Circuit  in  1974.  While  the 
results  of  the  first  evaluation,  con- 
ducted by  Jerry  Goldman,  were 
inconclusive,  the  results  of  this 
second  evaluation  are  strikingly  more 
favorable. 

Under  the  plan,  attorneys  in  civil 
appeals  are  required  to  confer  with  a 
lawyer  on  the  staff  of  the  court  of 
appeals  in  an  effort  to  (1)  encourage 
settlement  or  withdrawal  of  appeals, 


(2)  improve  the  quality  of  briefs  and 
arguments  in  appeals  that  do  not  set- 
tle, and  (3)  resolve  procedural  prob- 
lems. Appeals  are  also  made  subject 
to  scheduling  orders  that  set  dead- 
lines for  the  various  steps  required  to 
make  an  appeal  ready  for  argument. 

In  the  second  experiment,  which 
began  in  1978,  the  CAMP  treatment 
was  withheld  from  approximately 
one-third  of  the  appeals  that  would 
otherwise  have  been  subject  to  it. 
The  experiment  included  a  total  of 
470  appeals,  of  which  318  were 
assigned  to  CAMP  and  152  were 
assigned  to  the  control  group. 

The     evaluation     revealed     that 

CAMP    does    produce    the    benefits 

See  CAMP,  page  10 


CLARK,  from  page  4 

is  not  sufficient.  The  pending  omni- 
bus legislation  includes  two  addi- 
tional circuit  judges  and  seven  district 
judges  for  the  Fifth  Circuit.  This  will 
bring  our  authorized  active  circuit 
judge  strength  to  sixteen  and  active 
district  judge  strength  to  sixty-one. 
Having  been  part  of  a  court  of  fifteen 
that  was  increased  to  twenty-six,  our 
judges  learned  firsthand  that  dimin- 
ishing returns  could  result  from  con- 
tinually adding  judges  to  an  appellate 
court.  The  judges  must  function  as  a 
single  court  and  create  a  single,  con- 
sistent body  of  law.  As  the  number  of 
judges  increases,  this  becomes 
increasingly  difficult.  However,  we 
were  also  aware  of  the  problems  that 
come  from  letting  judge  power  fall 
behind  caseload.  Delay  is  indeed  the 
deadliest  form  of  denial. 

To  go  back  to  the  first  part  of  your 
question,  we  are  still  the  second  larg- 
est federal  appellate  court  in  number 
of  judges  and  in  caseload.  Our  work- 
load per  active  judge  is  among  the 
highest  in  the  nation.  We  cope  with 
that  caseload  by  constant  pressure  on 
judges  and  staff  to  keep  the  pace.  We 
publish  internal  statistics  on  the  per- 
formance of  each  judge  to  maximize 
peer  pressure.  Our  case-flow  system 
is  designed  so  that  cases  get  on  a 
judge's  desk  for  evaluation  and  deci- 
sion as  soon  as  briefing  is  complete. 
This  "screening"  process  results  in 
decision  without  oral  argument  in 
over  half  of  our  cases. 

In  the  year  ending  June  30,  active 
judges  decided  851  cases  in  this  way. 
All  of  these  cases  receive  the  separate 
study  of  three  judges,  who  must  be 
unanimous  as  to  summary  disposi- 
tion and  as  to  opinion.  Any  doubt 
about  summary  treatment  is  resolved 
in  favor  of  moving  the  case  to  the  oral 
argument  track.  Given  the  broad 
geographic  area  we  serve,  this  sum- 
mary process  is  much  preferable  to  a 
system  that  would  require  travel  to 
an  oral  argument  site  by  lawyers  and 
judges  in  every  case.  The  bar's  accep- 
tance of  this  procedure  is  indicated  by 
the  fact  that  the  number  of  cases  in 
See  CLARK,  page  6 
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which  both  parties  request  decision 
without  argument  increases  every 
year. 

A  critical  element  in  our  system  is 
our  clerk's  office.  With  what  1  hope 
you  will  accept  as  pardonable  pride,  1 
say  that  Gilbert  Canucheau  is  the  fin- 
est clerk  of  court  in  the  nation.  The 
bench   and   bar   of   the   Fifth   Circuit 
unanimously   agree.   It  is  extremely 
rare    for    any    of   our    judges    to   be 
involved    with    the    regular    flow   of 
problems  that  inevitably  arise  from 
dealing  with   the  bar  on  filings  and 
procedures.    The    creation    of    geo- 
graphic work  units  maximizes  under- 
standing and  efficiency  in  the  staff 
and  the  bar.  Furthermore,  by  giving 
the     greatest     possible     help     to 
practitioners  — and     by     answering 
dumb  questions  as  quickly  and  cour- 
teously as  they  do  smart  ones— the 
clerk's     office     staff    avoids    untold 
administrative  and  judicial  problems 
that  would  otherwise  plague  judges. 
This  superior  level  of  help  to  the  bar 
in  getting  briefs,  motions,  and  plead- 
ings filed  in  proper  form  and  on  time 
promotes  efficiency  in  judicial  dispo- 
sition as  well  as  good  lawyering. 

1  must  say,  though,  that  the  last 
eighteen  months  have  been  especially 
difficult  ones  for  the  court.  The 
vacancy  created  by  Judge  Ains- 
worth's  death  in  December  1981  has 
just  now  been  filled.  In  addition,  we 
lost  the  service  of  another  active 
judge  for  five  months  last  year 
because  of  illness.  When  the  individ- 
ual opinion  output  of  each  regular 
active  judge  on  your  court  averages 
127  fully  briefed  cases,  as  it  did  for 
the  Fifth  last  year,  you  know  it  can- 
not be  long  sustained. 

Do  you  have  a  rule  or  policy  on 
publication  of  opinions  in  the  Fifth 
Circuit? 

Yes.  Our  policy  is  based  on  the 
premise  that  the  publication  of  opin- 
ions or  parts  of  opinions  that  have  no 
precedential  value  (that  merely 
decide  a  case  on  the  basis  of  well- 
settled  principles  of  law)  imposes 
needless  expense  on  the  public  and 
burdens  on  the  court  and  bar.  How- 


ever, opinions  that  may  in  any  way 
interest  persons  in  addition  to  the 
parties  to  a  case  should  be  published. 
An  opinion  will  be  published  if  it 
establishes,  alters,  or  modifies  a  rule 
of  law;  applies  an  established  rule  of 
law  to  significantly  different  facts; 
explains,  criticizes,  or  reviews  the 
law;  creates  or  resolves  a  conflict  of 
authority;  or  is  of  significant  public 
interest.  An  opinion  normally  will  be 
published  if  it  contains  a  concurring 
or  dissenting  opinion  or  if  it  reverses 
the  decision  below  or  affirms  it  upon 
different  grounds  from  the  grounds 
used  by  the  district  judge. 


"Delay  is  indeed  the 
deadliest  form  of  denial." 

— Chief  judge  Charles  Clark 


Our  present  rule  also  contains  a 
presumption  in  favor  of  publication. 
Unpublished  opinions  are  precedent. 
However,  the  rule  urges  that  citation 
be  limited  to  establishing  the  law  of 
the  case,  res  judicata,  collateral  estop- 
pel, or  related  facts.  An  attorney  cit- 
ing an  unpublished  opinion  must 
attach  a  copy  of  it  to  each  copy  of  the 
brief. 

In  the  year  ending  September  30, 
1983,  we  published  55  percent  of  our 
opinions.  The  rest  were  distributed  in 
manuscript  form  only  to  the  parties 
and  to  the  district  court  involved.  The 
55  percent  still  created  more  than 
7,800  pages  in  the  Federal  Reporter.  We 
are  now  considering  ways  to  further 
reduce  the  volume  of  material  we 
publish.  It  may  be  of  interest  to  your 
readers  to  know  that  we  have  expe- 
rienced no  difficulty  to  date  because 
of  our  policy  allowing  citation  of 
unpublished  opinions. 

Who  bears  the  responsibility  for 
raising  the  publication/nonpublica- 
tion  question? 

The  primary  responsibility  falls  on 
the  writing  judge.  The  publication 
proctor  and  1  have  the  job  of  sensitiz- 
ing judges,  particularly  to  our  partial 
publication  policy.  One  of  the  prob- 
lems with  fine-tuning  our  publication 
policy  is  that  we  are  just  inundated 
See  CLARK,  page  7 


Noteworthy 


Bankruptcies.  Although  "the  dra- 
matic increases  in  bankruptcy  filings 
from  1979  through  1981  arecontinu- 
ing  to  level  off,"  according  to  the  7  983 
Annual  Report  of  the  Director  of  the  AO, 
the  number  of  bankruptcy  estates 
filed  in  1983  rose  1.5  percent  over  the 
preceding  year,  totaling  535,597  es- 
tates. Thus,  while  the  number  of  ter- 
minations increased  to  a  record  high 
of  449,029  (8.8  percent  higher  than  in 
1982),  the  pending  estate  workload 
jumped  from  725,622  estates  in  1982 
to  812,190  estates  in  1983. 

Business  bankruptcies  jumped  sig- 
nificantly in  the  recent  reporting 
period,  rising  from  77,503  estates  in 
1982  to  95,439  estates  in  1983.  Busi- 
ness bankruptcies  were  17.8  percent 
of  the  total  estate  filings  for  the  year. 


Judicial  workload.  The  Adminis- 
trative Office  has  recently  published 
its  annual  statistical  compilation  on 
the  workload  of  federal  judges.  The 
report,  titled  Federal  Court  Management 
Statistics  1983,  provides  tables  show- 
ing workload  data  per  judgeship  for 
each  U.S.  district  court  and,  per 
panel,  for  each  U.S.  court  of  appeals, 
for  the  twelve  months  ending  June 
30,  1983.  Historical  data  from  1978  to 
1983  are  included  in  the  tables. 
National  profiles  are  also  provided. 


Publication  106.  The  Probation 
Division  of  the  AO  has  published  The 
Supervision  Process:  Publication  106,  a 
monograph  for  probation  officers 
detailing  official  policies  on  supervi- 
sion of  offenders.  In  addition  to  list- 
ing the  critical  steps  in  supervising  a 
case,  the  monograph  also  provides 
guidance  on  case  file  management. 
One  section  deals  with  special  situa- 
tions, such  as  community  service 
orders,  offenders'  employment  prob- 
lems, alcohol-  and  drug-abusing 
offenders,  and  white-collar  of- 
fenders. 
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Center  Releases  Revised  Sentencing  Options  Report  and 
Updated  Study  of  Court-Annexed  Arbitration 


A  new  edition  of  The  Sentencing 
Options  oj  Federal  District  judges  is  avail- 
able for  distribution. 

This  work,  by  Anthony  Partridge, 
Alan  1.  Chaset,  and  William  B.  Eldridge 
of  the  F|C  staff,  was  first  published  in 
1 979  and  last  revised  in  May  1982.  The 
new  edition  is  cur  rent  to  June  15, 1983. 
The  revisions  include  a  new  section  on 
restitution  orders  as  well  as  a  number 
of  modifications  to  reflect  new  case 
law  and  changes  in  Bureau  of  Prisons 
and  Parole  Commission  regulations. 

Copies  of  the  work  have  been  dis- 
tributed to  district  judges,  magis- 
trates, probation  officers,  and  public 
and  community  defenders,  as  well  as 
to  other  persons  in  the  judicial  branch 
who  have  requested  previous  editions. 
Copies  have  also  been  provided  to  the 
Department  of  Justice  for  the  use  of 
government  attorneys.  Others  who 
wish  to  receive  a  copy  should  write  to 
the  Center's  Information  Services 
Office,  1520  H  Street,  N.W.,  Washing- 
ton, D.C.  20005.  Please  enclose  a  self- 
addressed,  gummed  label,  preferably 
franked. 


The    Federal    Judicial    Center    has 
recently  published  a  revised  edition  of 

Evaluation  of  Court-Annexed  Arbitration  in 


Three  Federal  District  Courts,  to  include  a 
large  number  of  cases  that  were  still 
pending  at  the  time  the  study  was  first 
published.  The  original  report,  by  E. 
Allan  Lind  and  John  E.  Shapard,  was 
published  in  March  1981  and  provided 
an  analysis  of  experimental  arbitration 
programs  in  the  Northern  District  of 
California,  the  District  of  Connecti- 
cut, and  the  Eastern  District  of  Penn- 
sylvania for  the  programs'  first  two 
and  one-half  years.  That  analysis  has 
since  been  updated.  The  new  volume 
includes  both  the  original  report  and 
the  updated  material. 

Along  with  the  results  already  docu- 
mented (see  The  Third  Branch,  July 
1981),  the  new  data  collected  and  ana- 
lyzed by  the  Center  clearly  demon- 
strate that  court-annexed  arbitration 
substantially  reduces  the  proportion 
of  cases  that  ultimately  go  to  trial.  The 
incidence  of  trial  among  cases  referred 
to  arbitration  in  two  of  the  courts  was 
reduced  by  50  percent.  A  more  dra- 
matic finding,  drawn  from  the  same 
data,  is  that  fewer  than  2  percent — 
only  18  of  943 — of  the  cases  referred 
to  arbitration  in  the  Eastern  District  of 
Pennsylvania  in  1979  ever  reached 
trial  de  novo. 

Commenting  on  these  data  in  a 
recent  article  for  the  Symposium  on 


Reducing  Court  Costs  and  Delay 
("Court-Annexed  Arbitration,"  16  U. 
Mich.  ].L  Ref.  537  (1983)),  FJC  Director 
A.  Leo  Levin  noted  that  while  court- 
annexed  arbitration  "[a]lone  .  .  .  cannot 
dissolve  the  backlogs,"  the  analysis  of 
the  data  obtained  from  this  federal 
experiment  reveals  a  potential  savings 
of  approximately  forty  trials  a  year. 
That  savings  represents,  he  argued, 
"more  than  the  total  number  of  trials 
that  any  one  judge  can  be  expected  to 
try  over  the  course  of  an  entire  year," 
and  may  mean  "the  difference 
between  ever-increasing  backlogs  and 
a  court  remaining  current." 

Under  the  rules  adopted  in  the  pilot 
courts,  cases  eligible  for  arbitration  are 
required  to  undergo  a  hearing  before  a 
panel  of  one  of  three  experienced 
attorneys  within  a  specified  period 
after  filing.  Any  party  to  the  case  may 
reject  the  arbitration  award  and 
demand  a  trial  de  novo.  As  part  of  the 
study,  the  Center  monitored  all  cases 
eligible  for  the  programs,  surveyed 
counsel  and  arbitrators,  and  inter- 
viewed court  personnel  involved  in 
administering  the  programs. 

To  receive  a  copy  of  the  revised 
report,  write  to  the  Center's  Informa- 
tion Services  Office  at  the  above 
address. 
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/ith  things  to  read — every  moment 
iat  I  had  when  traveling  here  to 
Washington  was  spent  reading.  It's 
ppressive  at  times.  Even  with  the 
plit  of  the  circuits,  the  amount  of 
eading  required  is  still  more  than  a 
lule  can  do.  The  problem  is,  if  you  let 
:  go,  not  only  is  it  harder  to  do  later, 
ut  people  are  suffering.  Somebody  is 
>sing  that  case  every  day  it's  not 
ecided. 

What  criteria  do  you  use  when 
eciding  to  hear  cases  en  banc? 

The  statute  permits  a  case  to  be 
eard  en  banc  only  if  a  majority  of  the 
ctive  judges  vote  to  do  so.  Each  judge 
lecessarily  votes  on  the  basis  of  a 
ersonal  conviction  that  the  case  sat- 
>fies  the  statutory  requirement  that 
t   be  of  exceptional   importance,  or 


that  consideration  of  it  is  necessary  to 
resolve  a  conflict  in  the  circuit's 
precedents.  The  circuit  does  not  have 
an  anti-en  banc  policy,  but  we  try  to 
limit  rehearings  en  banc  to  cases  that 
genuinely  meet  the  statutory  stan- 
dard. Our  conservative,  but  not  re- 
strictive, policy  has  resulted  in  our 
rehearing  fifteen  to  twenty  cases  en 
banc  each  year. 

An  opinion  of  the  Eleventh  Cir- 
cuit, released  shortly  after  the  split 
of  the  circuits,  announced  that  estab- 
lished precedents  of  the  old  Fifth 
would  be  followed.  Do  you  foresee 
reasons  why  the  Eleventh  Circuit 
might,  in  some  areas  of  the  law,  go  en 
banc  and  change  some  of  these 
precedents? 

That  decision  is,  of  course,  entirely 
their  prerogative.  The  intent  of  the 


legislation  that  split  the  circuits  was 
that  we  would  wind  up  with  two  cir- 
cuits that  were  entirely  untied, 
except  by  what  the  Supreme  Court 
and  the  statutes  of  the  United  States 
tell  both  of  us  we've  got  to  do.  I  think 
there  is  going  to  be  some  drift  in  opin- 
ions in  the  circuits,  but  I  doubt  that 
there  will  be  drift  on  basic  issues.  All 
of  the  judges  of  our  court,  from  the 
most  "conservative"  to  the  most 
"liberal" — those  at  each  end  of  the 
spectrum  of  differences  of  opinion  on 
the  major  social  issues  involved  in 
some  of  our  decisions — were  as  con- 
vinced as  those  at  the  center  that 
there  was  going  to  be  no  change  in 
the  philosophy  of  the  courts.  I  believe 
that  the  experience  of  the  last  two 
years  has  proved  that,  and  1  expect 
See  CLARK,  page  8 
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that  the  next  twenty-five  will  rein- 
force that  belief. 

As  chairman  of  the  Budget  Com- 
mittee, how  do  you  go  about  the  task 
of  seeing  that  the  judicial  branch  has 
ample  funds  to  function  effectively? 
To  those  who  think  of  budgeting  in 
terms  of  fixing  priorities  and  dividing 
available    resources   between   needs, 
the    name    "Budget    Committee"    is 
somewhat  of  a  misnomer.  We  do  not 
fix  fiscal  restraints  on  any  program  or 
activity     of     the     judiciary.     Courts 
across  the  country  and  their  councils 
decide  when   to  request   new  bank- 
ruptcy    judges,     magistrates,     legal 
assistants,   court  reporters,  staffing 
for  senior  judges,  and  space  and  other 
facilities.  The  various  [Judicial]  Con- 
ference committees  and  program  di- 
visions of  the  Administrative  Office 
that  deal  with  these  and  other  per- 
sonnel  and    material   needs  also  set 
nationwide  levels  of  activity  they  will 
recommend  to  the  Conference. 

Most  of  these  levels  are  based  on 
work  measurement  studies  approved 
by  the  Conference.  Our  committee 
staff  then  prices  those  requests  and 
programs  and  backs  them  with  the 
justifications  that  we  and  the  pro- 
gram divisions  develop.  The  Budget 
(  ommittee  reviews  the  fiscal  compi- 
lations and  justifications  and  pre- 
sents the  results  to  the  Conference.  If 
the  (  onference  approves,  the  result- 
ing budget  document  is  presented  to 


the  appropriations  subcommittees  of 
the  House  and  Senate.  Representa- 
tives of  the  Budget  Committee 
appear  before  the  subcommittees  to 
answer  questions  and  supply  any 
additional  information  requested. 

While   the  legislative  branch  does 
not  act  to  our  satisfaction  in  all  ways, 
I   believe   that  appropriations  is  one 
area  in  which  everyone  agrees  Con- 
gress has  done  a  most  commendable 
job.  The  House  and  Senate  appropri- 
ations  subcommittees  that  consider 
the    budget    of    the    judiciary    give 
meticulous  but  considerate  attention 
to    our    requests    and    justifications. 
Even    in    these    years    of    alarming 
budget  deficits  and  mounting  pres- 
sure    for     spending     cutbacks,     our 
requests    have    not   been    harmfully 
cut.    At   the   same   time,   substantial 
reductions  have  been  made  in  many 
executive  branch  budgets.  I  attribute 
this  to  competent  work  by  subcom- 
mittee staff  and   the  understanding 
and     cooperation    of    subcommittee 
members.  Obviously,  too,  our  efforts 
to  operate   the  judicial  branch  on  a 
reasonable,    responsible    fiscal    basis 
and    to    justify    every    increase    we 
request  have  convinced  Congress  our 
requests     deserve     funding.    They 
know  we  are  completely  candid  and 
forthcoming.  Maintaining  this  credi- 
bility with  Congress  is  a  major  objec- 
tive of  the  Budget  Committee. 

If  a  funding  shortage  develops  in 
the     execution     of     a     budget,     the 


Administrative  Office  consults  with 
the     Budget     Committee     on     the 
method  of  dealing  with  it.  This  may 
take  the  form  of  requesting  a  supple- 
mental appropriation  or  cutting  back 
implementation    of    a    program.    In 
1962,  the  Conference  vested  in  the 
Budget    Committee    authority    to 
"arrange  and  time"  requests  to  Con- 
gress to  fund  budget  items  approved 
by     the     Conference     should     this 
become  necessary  to  assure  success 
in  obtaining  funds.  One  example  of 
this  timing  function  is  the  proposed 
expansion    of    the    National    Court 
Library  System,  which  we  agreed  to 
implement  over  a  period  of  five  years. 
Another  example  is  the  plan  for  auto- 
mation, which  was  phased  over  five 
years  for  fiscal  purposes  as  well  as  for 
administrative  and  logistical  reasons. 
The  Budget  Committee  may  also  be 
called  on  to  decide  whether  to  request 
the  Senate  to  restore  any  reductions 
the    House    makes    in    our    budget 
requests.   Budgets   for  the  Supreme 
Court,  the  Court  of  Appeals  for  the 
Federal  Circuit,  the  Court  of  Interna- 
tional    Trade,     the     Administrative 
Office,  and  the  Federal  Judicial  Cen- 
ter   are    prepared   and   presented  to 
Congress  separately. 

The  budget  for  the  entire  judiciary 
has  remained  at  approximately  one- 
tenth  of  1  percent  of  the  total  federal 
budget  since  1977.  We  do  not  believe 
the  courts  can  rely  on  this  "staying 
even"  or  even  on  the  relatively  small 
size  of  our  total  expenditures  to  pro- 
ject future  spending  levels.  The  stag- 
gering budget  deficits  of  recent  years 
cannot  long  continue.  If  any  drastic 
curtailment  of  federal  spending 
should  be  ordained,  the  judicial 
branch  would  surely  be  required  to 
retrench  with  the  rest  of  the 
government. 

The  mechanics  of  preparing  the 
budget  document— a  figure-filled 
book  about  one-inch  thick— is  the 
joint  effort  of  the  Administrative 
Office  staffs  that  work  with  the  var- 
ious program  committees  of  the  Con- 
ference and  the  AO's  very  competent 
Financial  Management  Division.  The 
See  CLARK,  page  9 
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detailed  checking  and  supervision  of 
the  document  are  done  by  members 
of  the  Budget  Committee  at  twice 
yearly  meetings.  We  frequently  con- 
sult with  chairpersons  or  staffs  of 
other  committees  about  unusual 
requests  and  questionable  justifi- 
cations. 

What  do  you  feel  are  the  major 
accomplishments  under  your  three- 
year  chairmanship? 

We  have  built  on  the  spirit  of  con- 
gressional trust  and  confidence  de- 
veloped by  past  committees, 
increased  our  involvement  with 
other  Conference  committees,  and 
developed  an  automated  accounting 
system  that  can  detail  expenditures 
by  court  districts  and  circuits  so  each 
court  unit  can  keep  track  of  its  expen- 
ditures and  compare  them  with  those 
of  comparable  courts.  We  have  also 


launched  a  program  to  decentralize 
the  control  of  expenditures.  The 
annual  budget  allowance  for  furni- 
ture and  furnishings  is  already  being 
controlled  and  disbursed  by  court 
units. 

What  are  your  major  concerns 
when  you  prepare  the  budget,  espe- 
cially when  you  are  aware  there  are 
some  areas  where  vital  needs  exist? 

Because  the  Budget  Committee  is 
the  first  to  sense  overall  and  compar- 
ative reasonableness  of  the  expendi- 
tures required  for  each  program,  we 
are  uniquely  able  to  spot  programs 
whose  costs  are  increasing  more 
rapidly  than  the  average.  We  look  for 
these.  We  also  concentrate  on  the  jus- 
tifications supplied  for  each  increase 
sought.  It  is  critical  for  us  to  fully 
understand  the  information  we  will 
present  to  the  Conference  and 
Congress. 

Requests  for  personnel  have  the 
greatest  impact  on  our  budget.  Most 
of  these  requests  are  based  on  pro- 
jected caseloads  and  Conference- 
approved  staffing  formulae. 
Predicting  caseloads,  particularly 
several  years  into  the  future  as  the 
budgeting  process  requires,  calls  for 
an  educated  guess  at  best.  We  try  to 
be  doubly  sure  that  all  contingencies 
we  can  forecast  are  used  in  these  pro- 
jections. We  also  keep  a  constant  eye 
on  the  staffing  formulae  so  that  if  any 
of  them  appear  to  depart  from  actual 
experience,  we  can  call  this  to  the 
attention  of  the  affected  program 
division  and  the  Conference. 

How  do  you  go  about  preparing  the 
statement  you  file  at  the  time  you 
appear  before  the  Senate  and  House 
appropriations  committees,  know- 
ing that  so  much  hinges  on  what 
requests  you  make  and  how  you 
present  these  requests? 

I  try  to  see  each  part  of  the  budget 
request  from  a  congressional  per- 
spective and  anticipate  in  the  state- 
ment what  the  subcommittee  will 
want  to  know.  When  program  costs 
are  large,  I  emphasize  why  the  judi- 
cial need  exists,  as  in  the  case  of  our 
new  marshal-oriented  security  pro- 
See  CLARK,  page  10 
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gram,  or  point  out  what  new  legisla- 
tion has  required  the  increase,  as  in 
the  case  of  the  institution  of  pretrial 
services  on  a  nationwide  basis. 

Do  you  have  any  suggestions  on 
how  the  government's  budget 
requests  might  be  better  processed  to 
avoid  a  total  halt  to  spending,  as  has 
happened  at  the  end  of  the  fiscal  year 
on  some  occasions? 

If  your  question  relates  to  the  two 
recent  periods  in  which  Congress  has 
allowed     government     agencies     to 
founder    for   lack   of   appropriations 
bills,  1  have  no  practical  suggestions. 
We   are  a   small  part  of  the  overall 
appropriations   process.   Not  only  is 
the  judiciary's  appropriation  among 
the  smallest   made,   it  is  also  linked 
with   Commerce,   the   State  Depart- 
ment, Justice,   and   related  agencies. 
Only    Congress    has    the    power    to 
rearrange  this.  The  Budget  Commit- 
tee has  discussed  whether  a  separate 
appropriation     might    be    desirable. 
Our  best  judgment  at  this  time  is  that 
we   are   better  off  with  the  knowl- 
edgeable   and    effective    committees 
that     now     handle     this     budgeting 
group. 

The  present  tension  between  the 
appropriations  and  budget  commit- 
tees of  the  Congress  also  indicates 


that  we  should  stay  put.  If  there  were 
any  way  to  get  biennial  appropria- 
tions with  the  right  to  adjust  for 
uncontrollable  increases,  that  might 
be  a  solution.  Seeking  this  would,  of 
course,  require  Conference  authori- 
zation and  congressional  approval.  1 
wish  1  had  a  good  answer. 

If    your    question    relates    to    the 
spending     freezes     that    have    been 
imposed,  better  forecasting  of  needs 
is  the  ideal  answer.  When  that  fails,  a 
timely  request  to  Congress  for  repro- 
gramming  or  a  supplemental  appro- 
priation may  be  all  that  can  forestall  a 
freeze.  Each  of  these  steps  takes  time, 
and  it  is  not  always  available.  We  can- 
not violate  the  Anti-Deficiency  Act, 
which     bars     any    overspending    of 
appropriations.  The  Budget  Commit- 
tee is  also  seeking  authority  to  con- 
solidate  appropriation  categories   to 
give  us  increased  administrative  flex- 
ibility  to  transfer  funds  within  our 
budget.  m 
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expected  of  it.  The  authors'  best  esti- 
mate is  that  CAMP  results  in  settle- 
ment or  withdrawal  of  about  10 
percent  of  appeals  that  are  eligible  for 
CAMP,  producing  a  reduction  of 
approximately  8  percent  in  the  total 


number  of  appeals— both  civil  and 
criminal  — that  are  argued  to  the 
court.  CAMP  also  reduces  average 
disposition  time.  Most  attorneys  par- 
ticipating in  the  program  regard  it 
favorably;  some  of  them  find  that  it 
helps  improve  the  quality  of  briefs 
and  arguments  and  can  be  helpful  in 
resolving  procedural  problems. 

The  primary  costs  of  the  program 
to  the  court  are  the  salaries  of  staff 
counsel  and  related  overhead.  For  lit- 
igants, there  are  the  costs  of  having 
their  lawyers  attend  CAMP  confer- 
ences. Moreover,  some  attorneys 
complain  of  undue  pressure  to  settle. 
Although  the  true  magnitude  of 
CAMP's  reduction  of  the  argument 
rate  is  uncertain  because  of  the 
limited  sample  of  appeals  studied,  the 
authors  conclude  that  the  program  is 
worth  its  costs. 

Copies  of  the  report  will  be  distrib- 
uted to  all  chief  judges  of  the  courts 
of  appeals,  appellate  judges  of  the 
Second  Circuit,  conference  attorneys 
in  the  courts  of  appeals,  and  circuit 
executives.  Others  who  wish  to 
receive  a  copy  of  this  report  should 
write  to  the  Center's  Information 
Services  Office,  1520  H  Street,  N.W., 
Washington,  D.C.  20005.  Please 
enclose  a  self-addressed,  gummed 
label,  preferably  franked.  ■ 
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Federal  and  state  prisoner  statistics,  1982      1:7;  2:5;  9:4 
Former  air  base  proposed  as  site  for  minimum- 
security  camp  9:4 
Improvements    needed,    Tom    Railsback's   com- 
ments 8:8 
Judge  Tjoflat  on  sentencing  reform  4:1 
New  offense-severity  scale  in  effect  2:5 
Parole  Commission  proposed  rule  changes  for 
judicially  imposed  sentences  7:3 


Persons  on  death  row,  end  of  1982  2:1 

Prison   population,   first  quarter  of  1983  11:11 

Prisons   as   educational   and   training   facilities, 

Chief  Justice's  Pace  University  address  8:1 

State  prisoners  on  death  row  in  1982  9:2 

States  under  court  orders  to  remedy  prison  over- 
crowding 9:4 
Supreme  Court  to  study  standards  for  stays  of 

execution  2:1 

United  States  District  Courts  Sentences  Imposed  Chart, 

year  ending  June  30,  1981  1:2 

U.S.,  France  sign  prisoner  transfer  agreement  3:1 

See  also  Bureau  of  Prisons,  Probation,  Sentencing 

Court  Administration  and  Management 

Chief  Judge  Clark  on  management  of  5th  Cir.  12:1 

Chief  Judge  Codbold  on  consequences  of  increased 

size  of  appellate  courts  7:2 

Chief  Judge  Godbold  on  management  of 

11th  Cir.  6:1;  7:1 

Chief  Judge  Markey  on  management  of  Court  of 

Appeals  for  the  Federal  Circuit  10:1 

Chief  Justice  urges  wider  use  of  court  admin- 
istrators 1:4;  3:2 

Federal  Court  Management  Statistics  1983  (AO)  12:6 

FJC  seminar  for  chief  district  judges  and  clerks  of 

7th  and  8th  Circuits  2:7 

Second  FJC  study  of  2nd  Circuit's  Civil  Appeals 

Management  Plan  (CAMP)  12:5 

Court  Reporting 

FJC  study  on  electronic  sound  recording  8:1;  11:4 

Judicial   Conference   regulations   for  electronic 

sound  recording  as  method  11:1 

Manual  on  law,  policies,  and  procedures  5:6 

Outside  reporting  allowed  at  discretion  of  courts  5:6 
Reporters    who   must   file    financial   disclosure 

statements 


Court  Security 

GSA  authorizes  Marshals  Service  tocontract  for 
private  guards 

Courts,  Circuit  (General) 

Caseload  increases  in  1982 

Filings    in    12-month    period    ending    June    30, 
1983 


Courts,  Circuit  (Second) 

Study    of    Civil    Appeals    Management 
(CAMP) 


Plan 


Courts,  Circuit  (Third) 

Judge    Maris    receives    Devitt    Award 

Courts,  Circuit  (Fourth) 

New  Appellate  Information  Management 

System  (New  AIMS)  to  be  installed  7:1; 

Sentencing    institute    with    11th    Cir. 
Speedy    Trial    Act    held    constitutional 

Courts,  Circuit  (Fifth) 

Chief  ludge  Clark  on  reorganization  and  opera- 
tions 
Chief  Judge  Codbold  on  reorganization 


5:6 

7:4 

7:4 
11:2 

12:5 
5:3 


10:6 
3:3 
1:5 


12:1 
6:1 


Denial  of  stay  of  execution  in  Barefoot  case 
Judicial  Conference  approves  request  for  two 
new  judgeships 

Courts,  Circuit  (Seventh) 

Seminar  for  chief  district  judges  and  clerks  of  7th 
and  8th  Circuits 

Courts,  Circuit  (Eighth) 

Eighth  Circuit  News  begins  publication 
Seminar  for  chief  district  judges  and  clerks  of  7th 
and  8th  Circuits 

Courts,  Circuit  (Ninth) 

New  Appellate  Information  Management 

System  (New  AIMS)  to  be  installed  7:1; 

Section  of  Federal  Magistrate  Act  of  1979  held 
unconstitutional  by  circuit 

Courts  Circuit  (Tenth) 

New  Appellate  Information  Management 
System  (New  AIMS)  to  be  installed 

Courts,  Circuit  (Eleventh) 

Chief  Judge  Codbold  on  organization  of  new 

circuit 
Norman  E.  Zoller  appointed  circuit  executive 
Sentencing  institute  with  4th  Cir. 
Spencer  D.  Mercer  appointed  clerk  of  court 

Courts,  Circuit  (Federal) 

Chief  Judge  Markey  on  first  year's  operations 
First  annual  conference 

Judicial  Conference  recommendation  to  correct 
oversights  in  statute  establishing  court 

Courts,  District 

AO  statistics  on  sentences  imposed,  1982 

Civil  and  criminal  filings  in  12-month  period  end- 
ing June  30, 1983 

Disposition  of  criminal  defendants,  year  ending 
June  30,  1982 

E.D.N.Y.  proposed  amendments  to  local  rules  on 
discovery 

Five  small  and  medium  courts  receive  microcom- 
puters for  case  and  court  management 

Probation  Information  Management  System 
planned  for  N.D.  Ohio 

Crime 

Commission  on  Organized  Crime  established  by 

president 
Justice   Department  efforts,   interview  with 

Edward  C.  Schmults 
Regional  task  forces  established  to  combat  drug 

trafficking/organized  crime 

Criminal  Justice  Act 

Judicial  Conference  approval  of  amendments  to 
CJA  guidelines 

Criminal  Law  and  Justice 

American  Psychiatric  Association  position  on  in- 
sanity defense 


2:1 
5:3 

2:7 

9:4 
2:7 

10:6 
9:3 


7:1;  10:6 


6:1 
9:5 
3:3 
9:5 

10:1 

5:5 

11:5 

9:6 
11:2 

8:3 
10:1 

8:2 
10:6 

9:7 

11:7 

1:1 

11:5 

2:1 


Criminal  filings  in  12-month  period  ending  June 
30,  1983 

C.V,  Harrelson  convicted  as  assassin  of  Judge 
John  H.  Wood,  Jr. 

Greater  Oversight  and  Uniformity  Needed  in  U.S.  Attor- 
neys' Prosecutive  Policies  (CAO) 

Regional  task  forces  established  to  combat  drug 
trafficking/organized  crime 

Rise  in  disposition  of  criminal  defendants  in  year 
ending  June  30,  1982 

Significant  consequences  for  federal  judiciary  of 
Victim  and  Witness  Protection  Act 

State  prisoners  on  death  row  in  1982 

Death  Penalty 

Persons  under  sentence  of  death,  end  of  1982 
State  prisoners  on  death  row  in  1982 
Supreme  Court  grant  of  certiorari  to  stay  of  exe- 
cution 

Demonstration  and  Pilot  Projects 

Automated  Legal  Research  Pilot  Project  com- 
puter equipment  placed  in  four  circuits 

Pilot  test  of  New  Appellate  Information  Man- 
agement System  (New  AIMS)  in  4th,  9th,  and 
10th  Circuits 

Seminar  for  King  Committee  pilot  courts 

Department  of  Justice 

Certification  of  Virginia's  prisoner  grievance 
procedure 

Coals  and  accomplishments,  interview  with 
Edward  C.  Schmults 

Greater  Oversight  and  Uniformity  Needed  in  U.S.  Attor- 
neys' Prosecutive  Policies  (GAO) 

Guidelines  on  Victim  and  Witness  Protection  Act 

Selection  of  Oakdale,  La.,  as  site  of  detention 
center  for  aliens 

Discovery 

E.D.N.Y.  proposed  amendments  to  local  rules  on 

discovery 
New  civil  rules  take  effect 

DiToro,  Ed 

Victim  and  Witness  Protection  Act  teleconfer- 
ence role 

Diversity 

Chief  Justice  urges  elimination  of  diversity  juris- 
diction 
Justice  O'Connor's  views 
Tom  Railsback's  views 

Documents  and  Records 

Schedule  for  transfer  of  statistical  records  from 
AO  to  National  Archives  and  Records  Service 

Dole,  Robert  J. 

Sponsor  of  comprehensive  bill  to  restructure 

bankruptcy  court  system 
Sponsor  of  legislation  to  establish  intercircuit 

tribunal 


11:2 

1:3 

2:3 

1:1 

8:3 

4:2 
9:2 

2:1 
9:2 

2:1 
2:3 


7:1 
7:7 


4:1 

11:1 

2:3 
10:5 

3:3 


10:1 
9:1 


2:8 


1:4 
3:2 
8:5 


5:3 

2:6 
3:1 


Drug  Abuse 

Problems  in  sentencing  drug  abusers,  topic  at 

sentencing  institute  3:3 

Regional  task  forces  established  to  combat  drug 

trafficking/organized  crime  1:1 

Eldridge,  William  B. 

The  Sentencing  Options  of  Federal  District  judges  (FJC 

revised  edition)  12:7 

Equal  Employment  Opportunity 

R.  Townsend  Robinson  named  director,  AO  and 
FJC  Equal  Employment  Opportunity  and  Special 
Projects  5:7 

Evans,  Faith  P. 

First  female  U.S.  marshal  nominated  by  a  presi- 
dent 2:5 

Federal  Courts  Improvement  Act 

Chief  Justice's  views  on  new  statute  1:3 

Section  401  mandate  to  Judicial  Conference 
to  experiment  with  alternative  court- 
reporting  methods  8:1;  11:4 

Federal  Employees'  Compensation  Act 

Coverage  extended  to  jurors  injured  during  federal 

jury  service  5:3 

Federal  Judicial  Center 

Bankruptcy  Judge  Galgay  elected  to  Board  11:1 

Conference  on  Federal  Rules  of  Evidence  12:5 

Division  of  Education  and  Training  programs  in 

fiscal  1982  1:6 

Five-year  plan  for  court  automation  9:1 

Judges  Friedman  and  Bratton  elected  to  Board  5:1 

Publications  and  video  cassettes  of  interest  to 

law  clerks  10:4 

Role  in  monitoring  sentencing  guidelines  5:4 

Seminar  for  chief  district  judges  and  clerks  of 

7th  and  8th  Circuits  2:7 

Seminar  for  district  judges  on  litigation  of  eco- 
nomic issues  announced  12:1 
Seminar  for  newly  appointed  district  judges 

announced  3:1 

Sentencing  institute  for  4th  and  11th  Circuits  3:3 

Tuition  support  for  judges  and  supporting  per- 
sonnel 3:4 
Victim  and  Witness  Protection  Act  teleconfer- 
ence 2:1 
See  also  Publications  and  Cassettes 

Federal  Jury  Improvements  Act 

Signed  by  president  5:3 

Federal  Magistrate  Act  of  1979 

Section  allowing  magistrates  to  conduct 
trials  and  enter  judgments  in  civil  cases 
held  unconstitutional  9:3 

Federal  Public  Defenders 

FJC  Education  and  Training  Division  programs  in 

fiscal  1982  1:6 


Judicial    Conference    adoption    of   amend- 

ments   requiring   assignment   to  defender 

organizations  rather  than  individual  attorneys 

5:6 

Federal  Rules  of  Appellate  Procedure 

Appellate  review  of  sentences 

5:1 

Federal  Rules  of  Civil  Procedure 

Amendments  proposed  by  Judicial  Conference 

advisory  committee 

10:3 

New  civil  rules  take  effect 

9:1 

Federal  Rules  of  Criminal  Procedure 

Amendments  proposed  by  Judicial  Conference 

advisory  committee 

10:6 

New  criminal  rules  take  effect 

9:1 

New  York  State  considers  adoption  of  federal 

voir  dire  rule 

1:7 

Federal  Rules  of  Evidence 

FJC  conference 

12:5 

Federal  Supplemental  Compensation  Act 

Section   deferring   application  of   F1CA   tax   to 

senior  judges'  salaries 

11:1 

Feinberg,  Kenneth  R. 

Assistance  to  Judicial  Conference  Committee  on 

the  Judicial  Branch 

5:2 

Feinberg,  Wilfred 

Congressional  testimony  on  proposed  intercir- 

cuit  tribunal 

11:3 

Financial  Disclosure 

Individuals  required  to  file  statements 

5:6 

Flannery,  Thomas  A. 

Center  committee  on  pattern  jury  instructions 

1:6 

Friedman,  Daniel  M. 

Election  to  FJC  Board 

5:1 

Frivolous  Appeals 

Supreme  Court  awards  respondents  damages  for 

frivolous  appeal 

7:1 

Galgay,  John  Jerome 

Election  to  FJC  Board 

11:1 

Gallup,  Dana  H. 

Named  circuit  executive,  1st  Cir. 

7:2 

General  Accounting  Office 

Greater  Oversight  and  Uniformity  Needed  in  U.S.  Attor- 

neys' Prosecutive  Policies 

2:3 

Potential  Benefits  of  Federal  Magistrates  System  Can  Be 

Better  Realized 

9:1 

General  Services  Administration 

Ends  funding  for  court  security,  delegates  author- 

ity to  Marshals  Service 

7:4 

Guidelines  for  teleconference  calls 

10:2 

Giuliani,  Rudolph  W. 

Testimony  on  regional  task  forces  established  to 

combat  drug  trafficking/organized  crime 

1:2 

Godbold,  John  C. 

Congressional  testimony  on  proposed  intercir- 

cuit  tribunal  11:3 

Third  Branch  interview  6:1;  7:1 

Habeas  Corpus 

Supreme  Court  decision  on  procedures  for  han- 
dling applications  for  stays  of  execution 

Supreme  Court  to  study  standards  for  stays  of 
execution 


9:2 
2:1 

7:3 

1:6 


3:3;  5:2 
3:3 

11:8 

3:4 
2:1 


Hermann,  Donald  H.  J. 

Judicial  Fellows  selection  for  1983-84 

Higginbotham,  Patrick  E. 

Center  committee  on  pattern  jury  instructions 

Hoffman,  Walter  E. 

Post  office  and  courthouse  in  Norfolk  renamed 
after  Judge  Hoffman 

Immigration  and  Naturalization  Service 

Detention  center  for  aliens  to  be  located  in  Oak- 
dale,  La. 

Immigration  Reform 

Legislative   developments,    interview   with 
Edward  C.  Schmults 

Insanity  Defense 

ABA  policy  on  test  for  insanity 
American  Psychiatric  Association  position  state- 
ment 

Institutes— See  Seminars,  Conferences,  and 
Institutes 

Intercircuit  Tribunal 

Chief  Justice's  views  on  special  panel  to  relieve 

Supreme  Court  caseload  problems  3:1;  6:1 

Testimony  by  Chief  Judges  Feinberg,  Seitz,  Lay, 

and  Godbold  H  =  3 

International  Law 

U.S.,  France  sign  Convention  on  the  Transfer  of 
Sentenced  Persons 

Judges,  Federal 

Additional  judgeships  proposed  in  bankruptcy 
legislation 

Aspen  Institute  human  rights  seminars  for  fed- 
eral judges 

Federal  Court  Management  Statistics  1983  (AO) 

Federal  judicial  Workload  Statistics,  1982  (AO) 

FJC  seminar  for  chief  district  judges  and  clerks  of 
7th  and  8th  Circuits 

FJC  seminar  for  district  judges  on  litigation  of 
economic  issues  announced 

FJC  seminar  for  newly  appointed  district  judges 
announced 

Pay  cap  lifted  on  judges'  salaries 

Professional  liability  insurance  available  through 
ABA 

Judges,  Senior— See  Senior  Judges 


3:1 


2:6 

5:5 
12:6 

7:4 

2:7 

12:1 

3:1 
1:1 

8:3 


Judicial  Administration 

Chief  Justice's  1983  "Holiday  Message"  1 2:3 

Chief  Justice  urges  wider  use  of  court  adminis- 
trators 1:4;  3;2 

Evaluation  of  Court-Annexed  Arbitration  in  Three  Federal 

District  Courts  (FJC  revised  edition)  12:7 

Second  FJC  study  of  2nd  Circuit's  appeals  expe- 
diting system  12:5 

Sixth  Brookings  Seminar  on  the  Administration 

of  Justice,  agenda  5:7 


Judicial  Conference  of  the  United  States 

Adoption  of  draft  sentencing  reform  legislation 
Advisory  committees  propose  amendments  to 

civil  and  criminal  rules 
Assistance  to  Coordinating  Council  on  Lawyer 

Competence 
Bankruptcy  court  system  operations,   March 

statement 
Early  interest  in  electronic  sound  recording 
Election  of  Bankruptcy  Judge  Calgay  to  FJC 

Board 
Election  of  John  H.  Pratt  to  Board  of  Certification 
Election  of  Judges  Friedman  and  Bratton  to  FJC 

Board 
FJC  report  on  electronic  sound  recording  sent  to 

Conference 
Initiatives  at  March  1983  session 
Initiatives  at  Sept.  1983  meeting 
Jury  Committee  subcommittee  work  on  pattern 

jury  instructions 
Law  clerk  selection  procedure  adopted 
Media  petition  to  modify  rules  on  TV  and  cam- 
eras in  courts 
Operation  of  Budget  Committee,  interview  with 

Chief  Judge  Clark 
Reelection  of  John  W.  Macy,  Jr.,  to  Board  of  Cer- 
tification 
Regulations   for  electronic  sound  recording  as 

court-reporting  method 
Seminar  for  King  Committee  pilot  courts 
Sentencing  reform  legislation  readied  for  Con- 
ference, interview  with  Judge  Tjoflat 
Support  for  Dole  and  Kastenmeier  bankruptcy 
legislation 

Judicial  Ethics 

Judicial  Conference  Committee  on  Codes  of 
Conduct  revision  of  "Political  Involvement  of  a 
Judge's  Spouse" 

Judicial  Fellows 

Appointments  for  1983-84 

Judicial  Review 

Administrative  Conference  of  U.S.  recommen- 
dations on  judicial  review  of  agency  rules  in 
enforcement  proceedings 

Appellate  review  of  sentences  in  sentencing 
reform  legislation 

Chief  Judge  Codbold's  views 


5:1 

10:3 

2:5 

5:7 
11:4 

11:1 
6:5 

5:1 

8:1 

5:3 

11:5 

1:6 
5:1 

5:1 

12:8 

6:5 

11:1 

7:7 

4:1 
2:6 


5:8 


7:3 


2:7 

4:1 
7:6 


Judicial  Salaries 

Aims  of  Judicial  Conference  Committee  on  the 
ludicial  Branch 

Application  of  section  101(c)  of  Social  Security 
Amendments  of  1983  to  senior  judges'  sala- 
ries 6:3;  7:3;  10:6;  11:1; 

Life  insurance  for  judges  and  survivors'  annuity 
programs,  comparison  of  government-spon- 
sored and  private  plans 

Pay  cap  lifted  on  judges'  and  high-level  employ- 
ees' salaries 

Tom  Railsback's  views 

Judiciary,  Appropriations 

Budget  requests  for  FY  1984 

Operation  of  Judicial  Conference  Budget  Com- 
mittee, interview  with  Chief  Judge  Clark 

Pay  cap  lifted  on  judges'  and  high-level  employ- 
ees' salaries 

Juries 

Federal  |ury  Improvements  Act  of  1982  signed 
"Improving  the  Ability  of  Jurors  to  Comprehend 

and  Apply  Criminal  Jury  Instructions,"  article 

by  L.J.   Severance  and  E.F.   Loftus 
Judicial  Conference  rejection  of  ABA's  Model 

Grand  Jury  Act 
Jury  verdicts  favor  men  over  women 
New  York  State  considers  adoption  of  federal 

rules  on  voir  dire 
1982   Grand  and  Petit  juror  Service  in  United  States 

District  Courts  (AO) 
Pattern   Criminal  jury  Instructions  (FJC) 


Jurisdiction 

Chief  Justice's  views  on  helping  courts  with 
caseload  problems 

Entering  of  judgments  by  magistrates  held  un- 
constitutional 

Federal  district  courts  adopt  interim  bankruptcy 
rules 

Justice  O'Connor's  views  on  Supreme  Court's 
mandatory  jurisdiction  and  on  diversity  juris- 
diction 

Legislation  to  remedy  defects  in  Bankruptcy 
Reform  Act  of  1978 

Random  selection  of  court  of  appeals  in  "simul- 
taneous" filings  of  petitions  for  review,  Judicial 
Conference  action 

Supreme  Court  mandatory  jurisdiction,  congres- 
sional testimony  by  four  chief  judges 

See  also  Diversity 

Kastenmeier,  Robert  W. 

Sponsor  of  legislation  to  establish  intercircuit 
tribunal 

Sponsor  of  legislation  to  preserve  Article  I  bank- 
ruptcy courts 

Kaufman,  Irving  R. 

Judicial  Conference  Committee  on  the  Judicial 
Branch  assignment  to  Wilfred  Feinberg  and 
Emory  M.  Sneeden 


5:2 
12:3 

2:6 

1:1 
8:8 

6:5 

12:1 

1:1 

5:3 

2:5 

5:6 
9:4 

1:7 

4:3 
1:6 

1:4 
9:3 
1:1 

3:2 
2:3 

11:5 
11:3 


3:1 
2:6 

5:2 


Named  head  of  Commission  on  Organized  Crime         9:7 

Kirby,  Michael 

Australian  justice,  attendance  at  FJC  Conference 

on  Federal  Rules  of  Evidence  12:5 

Krivosha,  Norman  M. 

Chairman  of  Coordinating  Council  on  Lawyer 

Competence  2:5 

Law  Clerks 

Date  for  consideration  of  law  clerk  applications 

amended  by  Judicial  Conference  11:5 

Judicial  Conference  adopts  law  clerk  selection 

procedure  5:1 

Law  Reform  Commission  of  Australia 

Study  of  rules  of  evidence  12:5 

Law  Schools 

Chief  Justice's  speech  at  Notre  Dame  Center  for 

Law  Studies,  London  11:3 

Statistics  on  law  school  enrollment,  fall  1982  3:3 

Lawyers  Committee  for  International 
Human  Rights 

Aspen   Institute  human   rights   seminars  for 

judges  to  continue  5:5 

Lay,  Donald  P. 

Congressional  testimony  on  proposed  intercir- 
cuit tribunal  11:3 

Leeson,  Susan  M. 

Judicial   Fellows  selection  for   1983-84  7:3 

Legal  Services  Corporation 

Assistance  in  training  volunteers  from  corporate 

legal  departments  to  assist  poor  clients  2:5 

Legislation 

Administration  requests  reforms  to  combat  drug 

trafficking/organized  crime  1:2 

American    Psychiatric   Association   position   on 

insanity  defense  legislative  proposals  2:1 

Bankruptcy  legislation  introduced  in  98th  Con- 
gress 2:6 

Bills  introduced  to  establish  intercircuit  tribunal         3:1 

Bills  introduced  to  exempt  senior  judges 

from  payroll  tax  7:3;  10:6 

Federal  Employees'  Compensation  Act  extension 

of  coverage  to  federal  jurors  5:3 

Federal  Jury  Improvements  Act  of  1982  signed         5:3 

Immigration,  criminal  code,  and  sentencing  re- 
form, interview  with  Edward  C.  Schmults         11:8 

Impact  on  courts,  Tom  Railsback's  views  8:1 

Judicial  Conference  adopts  draft  sentencing  re- 
form legislation  8:1 

Judicial  Conference  approval  of  draft  bail  reform 

bill  5:6 

Judicial  Conference  rejection  of  ABA's  Model 

Grand  Jury  Act  5:6 

Proposal  for  experimental  intercircuit  tribunal 

considered  by  Congress  6:1 

Provision  in  Senate  bill  to  revise  pay  ceilings  on 

salaries  of  supporting  judicial  officers  5:3 


Senior  judges'  FICA  tax,  deferral 

Senior  judges'  payment  of  FICA  tax,  amend- 
ing legislation  7:3' 

Sentencing  reform  bill  prepared  by  Probation 
Committee  of  judicial  Conference 

Social  Security  Amendments  of  1983  as  applied 
to  federal  judicial  employees 

Testimony  by  four  chief  judges  on  Supreme 
Court  mandatory  jurisdiction  and  intercircuit 
tribunal 

Victim  and  Witness  Protection  Act  teleconfer- 
ence by  FJC 

Levin,  A.  Leo 

Court-annexed  arbitration  reduces  court  backlog 

Liability  Insurance 

Availability  of  professional  liability  insurance  to 
federal  judges 

Libraries,  Court 

Automated  Legal  Research  Pilot  Project  com- 
puter equipment  placed  in  four  circuit  court 
libraries 

Supreme  Court  and  circuit  court  libraries'  desig- 
nation as  depository  libraries,  continuation 

Lind,  E.  Allan 

Evaluation  of  Court-Annexed  Arbitration  in  Three  Federal 
District  Courts  (FJC   revised  edition) 

A  Reevaluaiion  of  the  Civil  Appeals  Management  Plan 
(FJC) 

Litigation  Costs 

Chief  Justice's  views  on  lawyers'  techniques  and 
tactics 

Littlewood,  Thomas  B. 

Contribution  to.  FJC  project  on  pattern  jury 
instructions 

Loftus,  Elizabeth  F. 

"Improving  the  Ability  of  Jurors  to  Comprehend 
and  Apply  Criminal  Jury  Instructions,"  article 

Loss,  Louis 

"Fraud"  and  Civil  Liability  under  the  Federal  Securities 
Laws  (FJC) 

Macy,  John  W.,  Jr. 

Reelection  to  Board  of  Certification 

Magistrates 

FJC  Education  and  Training  Division  programs  in 

fiscal  1982 
C,  AO  recommends  greater  use  of  magistrates  in 

report  to  Congress 
Judicial  Conference  recommends  salary  ceiling 

change  for  supporting  judicial  officers 
Section  of  1979  Magistrate  Act  allowing  magis- 

st rates  to  conduct  trials  and  enter  judgments  in 

civil  cases  held  unconstitutional  by  9th  Cir. 

Marcus,  Paul 

Contribution  to  FJC  project  on  pattern  jury  in- 
structions 


11:1 
10:6 

4:1 
6:4 

11:3 
2:1 

12:7 


8:3 

2:3 
5:6 

12:7 
12:5 

1:4 

1:6 

2:5 

11:2 
6:5 

1:6 
9:1 
5:3 

9:3 
1:6 


Maris,  Albert  B. 

Devitt  Distinguished  Service  to  Justice  Award 

Markey,  Howard  Thomas 

Third  Branch  interview 

Marshall,  Prentice  H. 

Center  committee  on  pattern  jury  instructions 

Marshals  Service 

Authorization  from  CSA  to  contract  for  private 

security  guards 
Faith  P.  Evans  becomes  first  female  U.S.  marshal 

nominated  by  a  president 

Martinez,  Richard 

Victim  and  Witness  Protection  Act  teleconfer- 
ence role 

Media  and  the  Courts 

Media  petition  filed  with  Judicial  Conference  to 
modify  rules  on  TV  and  cameras  in  the  courts 

Mercer,  Spencer  D. 

Named  clerk  of  court,  11th  Cir. 

Miller,  James  R. 

Victim  and  Witness  Protection  Act  teleconfer- 
ence role 

Minorities 

Administration  efforts  in  judicial  appointments, 
interview  with   Edward  C.   Schmults 

Mitchell,  George  J. 

Sponsor  of  legislation  to  change  section  101(c)  of 
Social  Security  Amendments 

Narcotic  Addict  Rehabilitation  Act 

Repeal  of  criminal  provisions 

National  Archives  and  Records  Service 

Schedule  for  transfer  of  court  statistical  records 
from  AO 

National  Center  for  State  and  Local  Law 
Enforcement  Training 

Establishment 

National  Center  for  State  Courts 

Logistical  support  for  new  Coordinating  Council 
on   Lawyer  Competence 

National  Conference  of  Commissioners  on 
Uniform  State  Laws 

ABA  resolution  calling  on  conference  to  review 
Uniform  Certification  of  Questions  of  Law  Act 

New  York  State 

Recommendation  of  governor's  commission  on 
state  adoption  of  federal  voir  dire  rules 

O'Connor,  Sandra  Day 

Remedies  to  alleviate  Supreme  Court  caseload 
pressures 

Opinion  Publication 

Eleventh  Cir.  practice,  interview  with  Chief 
Judge  C.odbold 


5:3 
10:1 

1:6 

7:4 
2:5 

2:8 

5:1 
9:5 

2:8 

11:7 

7:3 
5:4 

5:3 

1:2 

2:5 

3:4 
1:7 

3:2 
7:8 


Fifth  Cir.  practice,  interview  with  Chief  ludge 

Clark  12:6 

Oregon 

Use  of  a  board  to  render  decisions  on  confine- 
ment in  and  release  from  hospitals  of  insanity 
acquittees  2:2 

Pardons 

Revision  of  executive  clemency  rules  approved 

by  president  11:11 

Partridge,  Anthony 

A  {{(evaluation  of  the  Civil  Appeals  Management  Plan 

(FJC)  12:5 

The  Sentencing  Options  of  Federal  District  judges  (F|C 

revised  edition)  12:7 

Plea  Bargaining 

Disparities  in  U.S.  attorneys'  prosecutive  pol- 
icies, GAO  report  2:3 

Draft  sentencing  reform  bill  backed  by  [udicial 

Conference  5:4 

Practice  and  Procedure 

E.D.N.Y.  proposed  amendments  to  local  rules  on 
discovery  10:1 

Improved   procedures   needed,   Chief  Justice's 

Annual  Report  on  the  State  of  the  ludiciary  3:2 

"Improving  the  Ability  of  Jurors  to  Comprehend 

and  Apply  Criminal  Jury  Instructions,"  article         2:5 

New  York  State  consideration  of  federal  voir  dire 

rules  1:7 

See  also  Federal  Rules  of  Appellate  Procedure, 
Federal  Rules  of  Civil  Procedure,  Federal 
Rules  of  Criminal  Procedure,  Judicial  Admin- 
istration, Judicial  Conference  of  the  United 
States,  Juries 

Pratt,  John  H. 

Election  to  Board  of  Certification  6:5 

Pretrial  Detention 

Draft  bill  on  bail  reform  5:6 

Pretrial  Services  Act 

Chief  Justice's  views  1:4 

Prisons  and  Prisoners — See  Corrections 

Probation 

AO  statistics  on  percentage  of  defendants  receiv- 
ing terms  of  prison  or  probation  in  1982  8:3 

AO  statistics  on  sentences  imposed  in  district 

courts  in   1982  9:6 

Improvement  of  correctional  practices,  Chief  Jus- 
tice's recommendations  (Pace  University  ad- 
dress) 8:1 

Judge  Tjoflat  on  status  of  model  sentencing  leg- 
islation to  be  submitted  to  Judicial  Conference         4:1 

New  offense-severity  scale  in  effect  2:5 

The  Supervision  Process:   Publication    10b   (AO)  12:6 

See  also  Corrections 

Pro  Bono  Services 

American  Corporate  Counsel  Association  Pro 


Bono  Committee  project  to  contribute  legal 
services  to  the  poor  2:5 

Assistance  by  Wilfred  Feinberg  and  Emory  M. 
Sneeden  to  Judicial  Conference  Committee  on 
the  Judicial  Branch  5:2 

Professional  Ethics 

Conference  of  Chief  Justices  approves  formation  of 

Coordinating  Council  on  Lawyer  Competence  2:5 
Model  Rules  of  Professional   Conduct,   ABA 

approval  9:5 

Model  Rules  of  Professional   Conduct,   ABA 

consideration  of  proposals  3:2 

Standards  for  lawyers,  Chief  Justice's  speech  at 

Notre  Dame  Center  for  Law  Studies,  London       11:3 

Publications  and  Cassettes 

Attitudes  of  United  States  judges  Toward  Limitation  of 
Oral  Argument  and  Opinion-Writing  in  the  United 
States  Courts  of  Appeals  (FJC)  12:2 

Capital    Punishment    1982    (Bureau    of   Justice 

Statistics)  9:2 

Certifying  Questions  of  State  Law:  Experience  of  Federal 

fudges  (FJC)  5:5 

A  Comparative  Evaluation  of  Stenographic  and  Audio- 
tape Methods  for  United  States  District  Court  Re- 
porting (FJC)  8:1;  11:4 

Conduct  of  the   Voir  Dire  Examination:  Practices  and 

Opinions  of  Federal  District  fudges  (FJC)  1:8 

Educational  Media   Catalog,   3rd  edition  (FJC)  2:7 

Eighth   Circuit  News  begins   publication  9:4 

Evaluation  of  Court-Annexed  Arbitration  in  Three  Federal 

District  Courts  (FJC   revised  edition)  12:7 

Federal  Court  Management  Statistics    1983   (AO)  12:6 

Federal  judicial   Workload  Statistics,   1982   (AO)  7:4 

Federal  Offenders  in  United  States  District  Courts  1982 

(AO)  8:3 

FJC   teleconference  on   Victim  and   Witness 

Protection  Act,  video  and  audio  cassettes        5:7;  11:6 

"Fraud"  and  Civil  Liability  under  the  Federal  Securities 

Laws  (FJC)  11:2 

Greater  Oversight  and   Uniformity   Needed  in   U.S. 

Attorneys'  Prosecutive  Policies  (CAO)  2:3 

Microcomputers:  An   Introduction,   videotape  11:6 

1983  Annual  Report  of  the  Director  of 
the  AO 

1982  Annual  Report  of  the  FJC 

1982   Catalog  of  Publications  of  the   FJC 

Pattern   Criminal  jury  Instructions  (FJC) 

Potential  Benefits  of  Federal  Magistrates  System  Can  Be 
Better  Realized  (GAO) 

A  Reevaluation  of  the  Civil  Appeals  Management  Plan 
(FJC) 

The  Sentencing  Options  of  Federal  District  judges  (FJC 

revised  edition)  12:7 

The  Supervision  Process:   Publication    10b   (AO)  12:6 

United  States  District  Courts  Sentences  Imposed  Chart, 

year  ending  June  30,  1981   (AO)  1:2 

United  States  District  Courts  Sentences  Imposed  Chart, 

year  ending  June  30,  1982  (AO)  9:6 

Victim  and   Witness  Assistance  (Bureau  of  Justice 

Statistics)  8:7 


11:2;  12:6 
1:3 
1:3 
1:6 


9:1 
12:5 
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Railsback,  Tom 

Third  Branch  interview 

Records  Management— Sec  Documents  and 
Records 

Rehnquist,  William  H. 

Speeches   to  Conference  on   Supreme  Court 
Advocacy  and  Mercer  University  Law  School 


8:1 


Restitution 

Dept.  of  Justice  policy  on  provisions  of  Victim 
and  Witness  Protection  Act 

Presumptive  release  dates  conditioned  on  satis- 
faction of  restitution  order,  Parole  Commis- 
sion proposed  rule  changes 

Provisions  of  Victim  and  Witness  Protection  Act 
held   unconstitutional 

State  courts'  restitution  programs 

Victim  and  Witness  Protection  Act  teleconfer- 
ence 

Robinson,  R.  Townsend 

Appointment  as  AO  and  FJC  director  of  Equal 
Employment  Opportunity  and  Special  Projects 

Rodino,  Peter  W. 

Sponsor  of  bill  to  establish  Article  111  bankruptcy 
courts 

Rose,  Jonathan  C. 

Administration  support  for  Judicial  Conference- 
endorsed   bankruptcy  legislation 

"Rule  of  Four" 

Justice  Stevens's  views  on  Supreme  Court  work- 
load problems 

Salaries— See  Judicial  Salaries 

Sarokin,  H.  Lee 

Life  insurance  for  judges  and  survivors'  annuity 
programs,  comparison  of  government-sponsored 
and  private  plans 

Schmults,  Edward  C. 

Administration  support  for  Judicial  Conference- 
endorsed  bankruptcy  legislation 
Third  Branch  interview 

Schwartz,  Louis 

Victim  and  Witness  Protection  Act  teleconfer- 
ence role 

Section  1983  Cases 

Effect  of  Virginia  prisoner  grievance  mechanism 
on   section   1983  cases 

Justice  O'Connor's  views  on  requiring  exhaus- 
tion of  administrative  remedies  before  proceed- 
ing with  section   1983  actions 

Seitz,  Collins  J. 

Congressional  testimony  on  proposed  intercir- 

cuit   tribunal 
Seminars,  Conferences,  and  Institutes 

Aspen  Institute  human  rights  seminars  for 
federal  judges 


12:1 

10:5 

7:3 

10:1 
8:7 

2:1 
5:7 
2:6 
2:6 
1:5 


2:6 


2:6 
11:1 


2:1 


4:4 


3:2 


11:3 


5:5 


Conference  of  Chief  (ustices  approves  formation 
of  Coordinating  (  ouncil  on  Lawyer  Compe- 
tence 
FJC  conference  on   Federal  Rules  of  Evidence 
FJC  seminar  for  chief  district  judges  and  clerks  of 

7th   and  8th  Circuits 
F|C  seminar  for  district  judges  on  litigation  of 

economic  issues  announced 
FJC  seminar  for  newly  appointed  district  judges 

announced 
Seminar  for  King  Committee  pilot  courts 
Sentencing  institute  for  4th  and  11th  Circuits 
Sixth  Brookings  Institution  Seminar  on  the  Ad- 
ministration of  Justice,  agenda 

Senior  Judges 

Contribution  of  senior  judges  to  judicial  system 

Law  defers  application  of  FICA  tax  to  senior 
judges'  salaries 

Legislation    to   exclude    senior   judges'   sala- 
ries from  Social  Security  Amendments  7:3; 

Postponement  of  Social  Security  Amendments' 
application  to  senior  judges,  Chief  Justice's 
"Holiday   Message" 

Social  Security  Amendments'  application  to  fed- 
eral judiciary 

Sentencing 

AO  statistics  on  district  court  sentences  in  1982 
AO  statistics  on  district  court  sentences  over 

last  decade 
FJC-sponsored    institutes    in    fiscal    1982 
Fourth   and    11th   Circuits   to   hold   sentencing 

institute 
Judge   Tjoflat   on    sentencing    reform 
Judicial    Conference    adopts    draft    sentencing 

reform  legislation 
Parole  Commission  proposed  rule  changes  for 

judicially  imposed  sentences 
Plea    agreements'    impact    on    punishments 

available  to  judges 
Reform,    legislative    developments,    interview 

with  Edward  C.  Schmults 
The  Sentencing  Options  of  Federal  District  judges  (FJC 

revised  edition) 
United  States  District  Courts  Sentences  imposed  Chart, 

year  ending  June  30,  1981  (AO) 
United  States  District  Courts  Sentences  Imposed  Chart, 

year  ending  June  30,  1982  (AO) 

Seron,  Carroll 

Certifying  Questions  of  State  Law:  Experience  of  Federal 
judges  (FJC) 

Service  of  Summons 

Ordinary  mail  service  now  permissible 

Severance,  Lawrence  J. 

"Improving  the  Ability  of  Jurors  to  Comprehend 
and  Apply  Criminal  Jury  Instructions,"  article 

Shapard,  John  E. 

Evaluation  of  Court-Annexed  Arbitration  in  Three  Federal 
District  Courts  (FJC  revised  edition) 


2:5 
12:5 

2:7 

12:1 

3:1 

7:7 
3:3 

5:7 

12:3 

11:1 
10:6 

12:3 
6:3 

9:6 

8:3 
1:6 

3:3 
4:1 

5:1 

7:3 

2:4 

11:8 

12:7 

1:2 

9:6 

5:5 
5:3 

2:5 

12:7 
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Smith,  William  French 

Regional  task  forces  established  to  combat  drug 

trafficking/organized  crime 

1:2 

Sneeden,  Emory  M. 

Assistance  to  ludicial  Conference  Committee  on 

the  ludicial  Branch 

5:2 

Social  Security  Amendments  of  1983 

Bill  introduced  to  exempt  senior  judges  from 

TICA  tax 

10:6 

Law  defers  application  of  FICA  tax  to  senior 

judges'  salaries 

11:1 

Legislation  introduced  to  change  section  101(c) 

7:3 

Provisions  of  amendments  for  federal  judicial 

employees 

6:3 

Section  101(c)  provides  for  tax  on  senior  judges' 

salaries 

6:3 

Special  Courts 

Chief  Justice's  proposal  for  an  intercircuit 

tribunal                                                                          3:1;  6:1 

Justice  O'Connor  on  ways  to  alleviate  Supreme 

Court  caseload  pressures 

3:2 

Specter,  Arlen 

Sponsor  of  legislation  to  change  section  101(c)  of 

Social  Security  Amendments 

7:3 

Speedy  Trial  Act 

Act  held  constitutional 

1:5 

State-Federal  Relations 

ABA  position  on  procedure  for  certification  of 

questions  of  state  law 

3:4 

Certifying  Questions  of  State  Law:  Experience  of  Federal 

judges  (FJC) 

5:5 

Chief  Justice  reviews  progress  in  interjudicial 

affairs 

1:4 

Communications  among  federal,  state,  and  local 

law  enforcement  agencies,  GAG  report 

2:3 

Role  of  Judicial  Conference  Subcommittee  on 

State-Federal  Relations 

1:4 

Supreme  Court  to  study  standards  for  stays  of 

execution 

2:1 

State  Law 

Certifying  Questions  of  State  Law:  Experience  of  Federal 

judges  (FJC) 

5:5 

Laws    providing    compensation    to    victims    of 

violent  crime 

8:7 

Statistics 

Bankruptcy  filings  in  1983 

12:6 

Disposition  of  criminal  defendants,  year  ending 

June  30,  1982 

8:3 

District  court  sentences  imposed  in  1981 

1:2 

District  court  sentences  imposed  in  1982 

9:6 

Federal  and  state  prisoners,  1982                      1:7;  2:5;  9:4 

Federal  court   filings,    1983   Annual  Report  of  the 

Director  of  the  AO 

11:2 

Federal  Court  Management  Statistics  1983  (AO) 

12:6 

Federal  judicial  Workload  Statistics,  1982  (AO) 

7:4 

FJC  seminar  to  discuss  use  of  statistics  in  litiga- 

tion of  economic  issues 

12:1 

Law  school  enrollment,  fall  1982 

3:3 

Prison  population,  first  quarter  of  1982 

11:11 

State  prisoners  on  death  row  in  1982 

9:2 

Supporting  Personnel 

Date  for  consideration  of  law  clerk  applications 

amended  by  Judicial  Conference 

11:5 

FJC  Education  and  Training  Division  programs  in 

fiscal  1982 

1:6 

FJC  tuition  support 

Judicial  Conference  adopts  law  clerk  selection 

procedure 

5:1 

Judicial  Conference  recommends  salary  ceiling 

changes  for  supporting  judicial  officers 

5:3 

See  also  Circuit  Executives,  Clerks  of  Court,  Magis- 

trates,   Marshals    Service,    U.S.    Probation 

Officers 

Supreme  Court 

Automated  legal  research  equipment 

2:3 

Chief  Justice's  views  on  special  court  to  relieve 

Supreme  Court  caseload  problems                      3:1;  6:1 

Decisions  in  three  death  penalty  cases  on  July  6, 

1983 

9:2 

Intention  to  develop  standards  for  stays  of  exe- 

cution 

2:1 

Justice   Rehnquist's   speech    to   Conference   on 

Supreme  Court  Advocacy 

12:1 

Justice    Stevens's    views    on    Supreme    Court 

workload 

1:5 

Mandatory  jurisdiction,  congressional  testimony 

by  four  chief  judges 

11:3 

Media    requests    for    TV    coverage    of    Court 

hearings 

5:1 

Order  to  appellant  to  pay  damages  for  "frivolous" 

appeal 

7:1 

Salary  raise  for  justices 

1:1 

Workload  problems 

1:4 

Technological  Applications 

FJC  study  on  electronic  sound  recording  as  court- 

reporting  method 

8:1 

FJC    teleconference    on    Victim    and    Witness 

Protection  Act 

2:1 

FJC  teleconference  on  white-collar  crime 

1:6 

CSA  guidelines  for  teleconference  calls 

10:2 

Schedule   for   transfer   of   AO's   computerized 

statistical  records  to  National  Archives  and 

Records  Service 

5:3 

Video  orientation  programs  for  newly  appointed 

district  judges  in  fiscal  1982 

1:6 

See  also  Automation 

Tjoflat,  Gerald  B. 

Third  Branch  interview 

4:1 

Victim  and  Witness  Protection  Act  teleconfer- 

ence role 

2:1 

U.S.  Parole  Commission 

Limitation  of  parole  function  in  sentencing  re- 

form legislation 

4:1 

i 
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New  offense-severity  scale  in  effect 

Rule  changes  proposed  by  commission  for  judi- 
cially imposed  sentences 

Sentencing  bill  to  change  commission's  authority 
in  determining  release  dates 

U.S.  Probation  Officers 

FJC  Education  and  Training  Division  programs  in 

fiscal  1982 
The  Supervision  Process:  Publication  10b  (AO) 
United  States  District  Courts  Sentences  Imposed  Chart, 

year  ending  June  30,  1981  (AO) 
Untied  States  District  Courts  Sentences  Imposed  Chart. 

year  ending  )une  30,  1982  (AO) 
Victim  and  Witness  Protection  Act  of  1982 
Dept.  of  )ustice  guidelines 
F)C  teleconference  plans 


2:5 

7:3 
5:4 

1:6 
12:6 

1:2 

9:6 

10:5 
2:1 


Judge  Tjoflat  on  significant  consequences  for 

federal  judiciary 
Obligations  of  sentencing  judge  under  act  to  be 

reviewed  at  sentencing  institute 
Sections  3579  and  3580,  relating  to  restitution, 

held  unconstitutional 
Video  and  audio  cassettes  of  FJC  teleconference 

available 

Wood,  John  H.,  Jr. 

Conviction  of  defendants  for  murder  of  Judge 
Wood 

Youth  Corrections  Act 

Repeal  of  indeterminate  sentencing  provision 

Zoller,  Norman  E. 

Named  circuit  executive,  11th  Cir. 


4:2 

3:3 

10:1 

5:7 

1:3 
5:4 

9:5 
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peration  of  Parole  Guidelines  Explaine 

l  Commission  Chairman  Benjamin  Baer4^  r 

'enjamin  F.  Baer  has  spent  more  than 
\f  years  in  the  corrections  field,  serving  in 
lerous  and  varied  capacities.  He  began  his 
er  as  a  probation  officer  in  Los  Angeles 
later  served  the  state  of  California  as 
date  warden  of  San  Quentin  Prison.  He 
also  director  of  corrections  for  the  state  of 
i  and  was  appointed  chairman  of  Minne- 
's  Youth  Conservation  Commission,  the 
ding  agency  for  juvenile  and  youthful 
tders.  In  1972,  Mr.  Baer  became  a  hear- 
examiner  for  the,  then,  U.S.  Board  of 
ole  and,  ten  years  later,  was  appointed  by 
■ident  Reagan  as  a  member  (and  as  vice- 
rman)  of  the  U.S.  Parole  Commission. 
March  24,  1982,  he  was  designated  by 
president  as  chairman  of  the  U.S.  Parole 
amission. 

i  the  following  interview,  Chairman  Baer 
>ides  an  overview  of  the  operation  of  the 
ole  Commission  and  discusses  the  role  of 
sentencing  judge  in  the  paroling  process. 
\her,  he  relates  Parole  Commission  efforts 
'educe  sentencing  disparity  and  prison 
crowding. 


1984  Summer  Program: 
A  Reminder 

As  explained  in  the  December 
ssue  of  The  Third  Branch,  the  Cen- 
ter's 1984  summer  program  for  dis- 
trict and  circuit  judges  will  deal 
with  the  problems  judges  confront 
n  the  litigation  of  economic  issues, 
ludges  interested  in  attending  the 
seminar,  to  be  held  July  9-13  on  the 
:ampus  of  the  University  of  Wis- 
:onsin  Law  School  in  Madison, 
should  write  to  Kenneth  C.  Craw- 
Ford,  Director  of  Continuing  Edu- 
ction and  Training,  Federal  Judicial 
Center,  1520  H  Street,  N.W., 
Washington  DC  20005.  Letters 
should  be  received  by  January  30. 

The  seminar  will  feature  small- 
group  discussion  of  such  matters  as 
expert  witnesses  and  taking  judicial 
notice,  and  will  give  special  atten- 
tion to  problems  of  statistical  proof. 


Benjamin  F.  Baer 

Please  briefly  describe  the  func- 
tions and  operation  of  the  Parole 
Commission. 

The  United  States  Parole  Commis- 
sion was  created  by  Congress  with 
the  passage  of  the  Parole  Commis- 
sion and  Reorganization  Act  of  1976 
(PCRA).  That  legislation  replaced 
what  had  been  the  U.S.  Board  of 
Parole.  There  are  now  nine  commis- 
sioners, appointed  by  the  president 
and  confirmed  by  the  Senate  for  six- 
year  terms.  The  president  designates 
one  of  the  commissioners  as  chair- 
man, and,  I  might  say,  I'm  proud  that 
President  Reagan  designated  me  as 
the  chairman  in  the  early  part  of 
1982.  The  chairman  and  the  National 
Appeals  Board — consisting  of  three 
commissioners,  including  the  vice- 
chairman  of  the  commission — are 
located  in  Chevy  Chase,  Maryland. 
Each  of  the  other  five  commissioners 
is  in  charge  of  a  regional  office.  The 
PCRA  provides  for  five  regions, 
which  are  headquartered  in  Philadel- 
phia, Atlanta,  Dallas,  Kansas  City, 
and  San  Francisco. 

The   Parole  Commission  has  two 

basic   functions.   The  first   is  to  set 

See  BAER,  page  2 


Workshop  on  Curtailing 
Discovery  Abuse 
Sponsored  by  Center 

Strong  judicial  management  was  a 
recurring  theme  when  a  small  group 
of  judges  and  lawyers  met  in 
November  at  the  Federal  Judicial 
Center  to  compare  perspectives  on 
discovery  abuse,  its  effect  on  the  cost 
of  litigation,  and  what  can  be  done  to 
curtail  it.  Participants  included  thir- 
teen federal  judges,  a  state  judge,  sev- 
eral corporate  counsel,  a  number  of 
lawyers  from  large  law  firms  and 
from  the  public  interest  bar,  and  sev- 
eral law  professors.  The  Center 
videotaped  the  nine  hours  of  pro- 
ceedings and  plans  to  produce  one  or 
more  special  video  programs  from 
these  tapes. 

In  opening  remarks  to  the  work- 
shop, the  Chief  Justice  said  that  a 
common  theme  he  hears  in  discus- 
sions about  the  courts  is  "the  nega- 
tives that  come  out  of  abuse  of 
pretrial  procedures."  The  Chief  Jus- 
tice noted  the  utility  of  sanctions, 
where  appropriate,  to  ensure  com- 
pliance with  the  rules  of  procedure. 

The  workshop — designed  to  pro- 
mote wide-ranging  discussion — 
featured  brief  presentations  and 
commentary  on  the  recent  amend- 
ments to  the  Federal  Rules  of  Civil 
Procedure     that     took     effect     last 

See  DISCOVERY,  page  5 
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national  parole  policy.  Congress 
mandated  that  we  do  this,  and  pro- 
vided that  all  nine  commissioners 
meet  at  least  once  every  quarter. 
Congress  also  mandated  that  we 
develop  explicit  parole  policy  guide- 
lines. We  have  done  that  and  we  now 
revise  those  guidelines  from  time  to 
time,  as  appropriate. 

Let  me  explain  the  guidelines  a  bit 
if  I  might.  They  are  made  up  of  two 
major  dimensions.  On  one  dimen- 
sion, we  rate  the  offense  on  a  severity 
scale  from  1  to  8—1  being  the  least 
serious  and  8  the  most  serious.  On 
the  other  dimension,  we  evaluate  the 
offender  as  to  risk  of  recidivism.  To 
do  this,  we  developed  an  actuarial 
device  called  the  "salient  factor 
score."  This  device  consists  primarily 
of  the  person's  prior  criminal  history. 
When  we  combine  these  two  dimen- 
sions, the  guidelines  indicate  a  range 
of  months,  which  represents  the  cus- 
tomary time  to  be  served  prior  to 
parole  for  such  offenders. 

Our  second  function  is  to  make 
parole  release,  supervision,  and  revo- 
cation decisions.  We  conduct  parole 
hearings  at  the  various  federal  insti- 
tutions using  hearing  examiners, 
who  work  in  panels  of  two.  Before 
meeting  with  the  prisoner,  the  panel 
reviews  a  great  deal  of  information. 
The  primary  document  considered  is 
the  presentence  report  that  the  pro- 
bation officer  has  prepared  for  the 
court.     Further,    we    may    consider 
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information  and  recommendations 
from  the  sentencing  judge  (AO  form 
235)  or  from  the  U.S.  attorney  (form 

792). 

At  the  hearing  itself,  the  prisoner 
may  have  a  representative  of  his  or 
her   choice.    It   may   be  a   relative,  a 
member    of    the     prison    staff,    or 
retained  counsel.  After  the  hearing, 
the  prisoner  is  excused  and  the  two 
examiners  confer  and  determine  the 
panel's  recommendation.  They  then 
call  the  prisoner  back  in  and  explain 
their  recommendation  and  the  rea- 
sons for  it.  They  explain  to  the  pris- 
oner that  the  recommendation  will 
be  reviewed  in  the  regional  office  by  a 
regional  commissioner  who  has  the 
responsibility  for  making  the  actual 
decision.    The   prisoner   is   told   that 
after  review  by  the  regional  commis- 
sioner, a  written  notice  will  be  sent 
providing    the   official   decision   and 
giving  the  reasons  for  that  decision. 
Included  in  that  notice  will  be  an 
explanation  of  the  prisoner's  appel- 
late rights— a  two-step  process.  The 
first   appeal  (actually  a  reconsidera- 
tion)  goes  to  the  regional  commis- 
sioner. If  the  decision  is  affirmed,  the 
prisoner    can    then    appeal    to    the 
National    Appeals    Board    in    Wash- 
ington. 

As  evidenced  at  recent  sentencing 
institutes  and  other  seminars  and 
workshops,  resistance  among  judges 
as  to  the  role  of  the  commission  and 
the  function  of  the  guidelines  seems 
to  be  decreasing.  Do  you  get  the  same 
impression?  And  if  you  do,  to  what 
do  you  attribute  this  change? 

Yes,  I  do  get  the  same  impression.  I 
attribute  the  change  to  a  better 
understanding  of  the  role  of  the  com- 
mission as  specified  in  the  Parole 
Commission  and  Reorganization  Act. 
The  sentencing  institutes  and  the 
seminars  conducted  by  the  Federal 
Judicial  Center,  particularly  for  new 
judges,  have  been  most  helpful.  In 
these  institutes  and  seminars,  the 
"faculty"  judges,  such  as  Gerald  Tjo- 
flat  and  jon  Newman,  have  made 
clear  the  division  of  responsibilities 
between  the  courts  and  the  Parole 
Commission.  This  has  helped  a  great 
deal.  Also,  since  the  act  has  been  in 


existence  for  seven  years,  there  is 
now  a  significant  amount  of  case  law 
that  makes  clear  the  Parole  Commis- 
sion's responsibilities. 

What  role  should  your  guidelines 
play  for  the  judge  when  he  or  she  is 
fashioning  a  sentence? 

I  think  that  the  judge  would  like  to 
know  what  our  guidelines  are  likely 
to  be  before  he  or  she  makes  a  final 
decision.  Knowing  this  may  enable 
the  judge  to  fashion  an  appropriate 
sentence.  He  or  she  must  keep  in 
mind  that  when  Congress  passed  the 
See  BAER,  page  4 


Calendar 


Jan.    5-6  Judicial   Conference   Com- 
mittee  on   Administration  of 
the  Bankruptcy  System 
Jan.  9-10  Judicial  Conference  Com- 
mittee on  the  Operation  of  the 
Jury  System 
Jan.  12-13  Judicial  Conference  Com- 
mittee  on    Administration  of 
the  Probation  System 
Jan.  16-17  Judicial  Conference  Com- 
mittee on  the  Administration 
of  the  Criminal  Law 
Jan.  18-19  Judicial  Conference  Advi- 
sory Committee  on  Civil  Rules 
Jan.  18-20  Workshop  for  Judges  of 
the  Eighth  and  Tenth  Circuits 
Jan.  19-20  Judicial  Conference  Advi- 
sory Committee  on  Codes  of 
Conduct 
Jan.  23-24  Judicial  Conference  Com- 
mittee on  Court  Administra- 
tion 
Jan.  23-24  Judicial  Conference  Com- 
mittee on  Intercircuit  Assign- 
ments 
Jan.  25-27  Judicial  Conference  Com- 
mittee to  Implement  the  Crim- 
inal Justice  Act 
Jan.  25-27  Judicial  Conference  Com- 
mittee on  Judicial  Ethics 
Jan.  27  Judicial  Conference  Ad  Hoc 
Committee  on  the  Media  Peti- 
tion  (Cameras  in  the  Court- 
room) 
Jan.  30-31  Judicial  Conference  Com- 
mittee on  the  Budget 
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Court  Security  and  Probation  Chiefs  Appointed 


William  A.  Cohan,  Jr.  (r.) 
is  the  new  chief  of  the  AO's 
Office  of  Court  Security; 
Donald  L.  Chamlee  (I.)  has 
been  named  chief  of  the  Pro- 
bation Division. 


William  A.  Cohan,  Jr.  retired  from 
his  position  as  chief  of  probation  on 
November  30,  1983,  and  has 
assumed,  effective  December  1, 
1983,  a  new  post  as  chief  of  the  Office 
of  Court  Security  in  the  Administra- 
tive Office  of  the  United  States 
Courts.  In  that  capacity,  he  will  focus 
on  security  issues,  coordinating  the 
AO's  relations  with  the  U.S.  Mar- 
shals Service  and  overseeing  the  ser- 
vices provided  by  that  agency. 

Mr.  Cohan  has  been  in  federal  ser- 
vice since  1955,  first  as  a  U.S.  proba- 
tion officer  in  Cleveland,  Ohio,  and 
then,  beginning  in  1963,  as  assistant 
chief  of  the  Division  of  Probation  in 
Washington.  He  was  appointed  chief 
of  probation  on  March  1,  1980.  He 
has  a  bachelor's  degree  in  social  sci- 


ences from  Ohio  State  University 
and  has  done  graduate  work,  in  social 
administration. 

Donald  L.  Chamlee  has  been 
selected  to  succeed  Mr.  Cohan  as 
chief  of  the  Probation  Division.  He 
has  been  with  the  federal  probation 
service  since  1961,  serving  as  a  U.S. 
probation  officer  in  Sacramento, 
California,  and  then  as  assistant  to 
the  chief,  assistant  chief,  and  deputy 
chief  of  probation  at  the  Administra- 
tive Office.  Mr.  Chamlee  holds 
bachelor's  and  master's  degrees  in 
criminology  from  the  University  of 
California,  Berkeley.  He  was  a  crimi- 
nal justice  fellow  at  Harvard  Univer- 
sity Law  School  from  1971  to  1972 
and  a  visiting  fellow  at  Yale  Law 
School  from  1974  to  1975.  ■ 


University  of  Virginia  Seeking  Applicants 
For  Graduate  Program  for  Judges 


The  University  of  Virginia  Law 
School  is  now  accepting  applications 
for  the  third  class  of  its  Graduate  Pro- 
gram for  Judges,  which  leads  to  the 
degree  of  Master  of  Laws  in  the  Judi- 
cial  Process.  The  program  involves 
attendance  at  two  six-week  residential 
sessions  in  successive  summers  and 
completion  of  a  thesis  meeting  law 
review  standards  of  scholarship.  The 
third  class  will  enroll  this  summer. 

The  program  is  designed  primarily 
for  appellate  judges  of  state  and  fed- 
eral courts.  The  curriculum  is  in- 
terdisciplinary, comparative,  and 
jurisprudential.  According  to  Profes- 
sor Daniel  J.  Meador,  the  program 
director,  the  overall  objective  of  the 
program  "is  to  equip  American  judges 


to  deal  more  effectively  with  legal 
problems  in  the  late  20th  century." 

The  Board  of  the  Federal  Judicial 
Center  has  agreed  to  provide  the  pro- 
gram with  funds  to  meet  a  portion  of 
the  expenses  of  up  to  six  federal  judges 
for  the  1984-85  class;  the  program  will 
meet  the  balance  of  their  expenses. 
Covered  expenses  include  travel,  lodg- 
ing, meals,  tuition,  and  instructional 
materials. 

Judges  who  wish  to  apply  for  the 
program  or  receive  further  informa- 
tion about  it  should  call  or  write  Pro- 
fessor Daniel  J.  Meador,  University  of 
Virginia  Law  School,  Charlottesville, 
VA  22901;  (804)  924-3947.  The  dead- 
line for  applications  for  the  1984-85 
class  is  February  29,  1984. 


Third  Circuit  Rules 
Magistrates  May 
Enter  Judgments 

The  United  States  Court  of 
Appeals  for  the  Third  Circuit 
recently  held  that  28  U.S.C.  §  636(c) 
does  not  violate  Article  III  of  the  Con- 
stitution by  authorizing  a  magistrate, 
on  consent  of  the  parties,  to  conduct 
trials  and  enter  judgments  in  civil 
cases  (Wharton-Thomas  v.  United  States, 
No.  82-5555  (3d  Cir.  Nov.  23,  1983)). 
The  court  declined  to  follow  the 
recent  decision  of  a  panel  of  the  Unit- 
ed States  Court  of  Appeals  for  the 
Ninth  Circuit,  which  held  that  sec- 
tion 636(c)  is  unconstitutional  (Pace- 
maker Diagnostic  Clinic  of  America,  Inc.  v. 
Instromedix,  Inc.,  712  F.2d  1305  (9th 
Cir.  1983),  argued  en  banc,  Nos.  82- 
3152,  82-3182  (Nov.  15,  1983)).  The 
decision  en  banc  of  the  Ninth  Circuit  is 
pending. 

In  Wharton-Thomas  the  Third  Cir- 
cuit panel  disagreed  with  the  Pace- 
maker panel's  reading  of  the  Supreme 
Court's  decision  in  Northern  Pipeline 
Construction  Co.  v.  Marathon  Pipe  Line  Co., 
458  U.S.  50  (1982),  which  addressed 
the  Article  III  issue  with  respect  to 
bankruptcy  judges.  Noting  the  dis- 
tinctions between  the  federal  magis- 
trates system  and  the  bankruptcy 
court  system,  the  court  in  Wharton- 
Thomas  said  that  the  analysis  of  North- 
ern Pipeline  was  not  applicable.  The 
court  found  that  unlike  a  bankruptcy 
judge,  "the  magistrate  does  not  func- 
tion independently  of  the  district 
court  but  as  an  integral  part  of  it." 

The  court  in  Wharton-Thomas 
reached  its  conclusion  that  section 
636(c)  does  not  violate  Article  III  on 
the  grounds  that  the  reference  to  a 
magistrate  is  consensual;  the  district 
judge  has  the  power  to  vacate  the 
reference;  the  magistrate  is 
appointed  by  the  district  judges,  is  a 
part  of  the  district  court,  and  is  spe- 
cially designated  to  try  cases;  and  the 
parties  have  a  right  of  appeal  to  a 
district  judge  or  the  court  of  appeals. 

The  issue  raised  in  this  case  and  in 
the  Pacemaker  case  is  pending  in  sev- 
eral other  circuits.  ■ 
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Parole  Commission  and  Reorganiza- 
tion Act  of  1976,  it  mandated  the 
commission  to  set  a  national  parole 
policy.  A  judge,  by  knowing  what  the 
commission's  guidelines  are  likely  to 
be,  will  not  inadvertently  set  a  term 
that  is  too  long  or  too  short.  Thus, 
the   guidelines   can   be   used   by   the 


the  commission's  goals  is  to  reduce 
such  disparity.  Could  you  explain 
how  that  is  accomplished? 

Promoting  "equity"  in  sentences  is 
one  of  our  legislative  mandates.  This 
is  accomplished  by  establishing  the 
guidelines— guidelines  that  apply  to 
prisoners   sentenced   in  each  of  the 


same.  It  is  clear  to  us  that  the  Con- 
gress, in  directing  us  to  establisf 
guidelines  and  set  a  national  parole 
policy,  wanted  us  to  promote  equity.  I 
believe  that  our  guideline  system, 
combined  with  the  way  the  courts 
and  the  commission  operate,  has 
accomplished    this    goal    to    a    large 


ninety-four  federal  districts — so  that      degree.  In  practice,  the  cooperation  of 


a  person  who  commits  an  offense  in 


"Promoting  'equity'  in  sentences  is  one  of  our  legislative 
mandates."  —Parole  Commission  Chairman  Benjamin  F.  Baer 


court  as  a  reference  point  for  the 
amount  of  time  most  prisoners  are 
required  to  serve.  If  the  judge  still 
wishes  to  set  a  shorter  sentence  or  a 
longer  sentence,  this  is  within  his  or 
her  authority. 

To  what  extent,  if  any,  does 
fashioning  of  sentences  by  judges 
thwart  your  mission? 

Each  of  us  has  a  role  to  play.  We 
believe   it   is   significant  that  of  the 
9,000   initial  hearings   that  we  con- 
ducted in  fiscal  1982,  only  about  6.5 
percent    had    sentences   with   parole 
eligibility  dates  higher  than  the  top  of 
our   guidelines.   Recently,   the   com- 
mission   has    established    a   rule   (28 
C.F.R.   §   2.62)   under  which  certain 
cases  may  be  recommended  by  us  to 
the  Bureau  of  Prisons  for  a  possible 
petition  to  the  court  to  reduce  a  min- 
imum term  (under  18  U.S.C.  §  4205 
(g)).   In   this  connection,  during  the 
last  several  months,  the  Parole  Com- 
mission has  reviewed  a  large  number 
of  these  cases  (approximately  1,200). 
In   approximately   half  of  them,  we 
agreed  that  there  were  good  and  suf- 
ficient   reasons   not   to   request   any 
modification.    Thus,    at   the   present 
time    the    Parole    Commission    and 
court  would  appear  to  disagree  as  to 
minimum  term  very  infrequently  (in 
approximately  3  percent  of  all  cases). 
So,  in  answer  to  your  question,  I  do 
not  think  it  thwarts  our  mission  in 
any  way.  I  think  the  system  is  work- 
ing quite  well. 

A  great  deal  has  been  written 
about  the  disparity  in  the  sentences 
handed  down  by  our  courts.  One  of 


one  part  of  the  country  is  treated  the 
same  way  as  another  person  in 
another  part  of  the  country,  assum- 
ing that  his  or  her  "risk  potential" 
(that  is,  his  or  her  parole  risk)  is  the 


the  courts  and  the  commission,  and 
the  results  produced  in  terms  of 
equitable  prison  terms,  are  much  bet- 
ter than  is  frequently  recognized. 

What  role  does  Administrative 
Office  form  235  play  in  the  Parole 
Commission  process?  Do  you  see 
many  of  these  forms? 

Unfortunately,   these   forms  have 

not  played  as  much  of  a  role  as  we 

See  BAER,  page  6 


Positions  Available 


Chief  Deputy  Clerk,  U.S.  District 
Court  for  the  Northern  District  of 
Texas  (Dallas).  Salary  from  $36,152  to 
$50,252.  To  apply,  send  form  171  and 
resume,  including  salary  history,  to 
Nancy  Hall  Doherty,  Clerk,  United 
States  District  Court,  U.S.  Court- 
house, 1100  Commerce  Street,  Room 
15C22,  Dallas,  TX  75242,  by  January 
17,  1984.  Address  application  to  the 
attention  of  Pat  Spears. 


Director,  Staff  Attorneys'  Office, 
U.S.  Court  of  Appeals  for  the  Fifth 
Circuit    (New    Orleans,    Louisiana). 

Salary  from  $42,928  to  $63,800. 
Requires  degree  from  accredited  law 
school  with  standing  in  upper  third  of 
class  or  law  review  experience.  Also 
requires  at  least  five  years  of  legal 
experience  and  some  management  or 
demonstrable  interpersonal  skills.  To 
apply,  send  resume  and  law  school 
transcript  to  William  E.  Marple,  Direc- 
tor, Staff  Attorneys'  Office,  600  Camp 
Street,  New  Orleans,  LA  70130. 


District  Court  Executive,  U.S.  Dis- 
trict Court  for  the  Northern  District 
of  Georgia  (Atlanta).  Serves  as  chief 
administrative    officer    of    the    court, 


responsible  for  management  of  nonju- 
dicial functions  and  activities.  Salary 
from  $56,945  to  $63,800,  depending 
on  education  and  experience.  Requires 
proven  management  and  administra- 
tive skills.  Undergraduate  degree 
required;  graduate  degree  and/or  legal 
training  desirable.  Appointment  is 
subject  to  certification  by  the  Board  of 
Certification,  U.S.  Circuit  Court  of 
Appeals,  Circuit  Executive.  To  apply, 
send  cover  letter  (not  to  exceed  three 
pages)  and  resume  to  Hon.  Charles  A. 
Moye,  Jr.,  Chief  Judge,  United  States 
District  Court,  75  Spring  Street,  S.W., 
Atlanta,  GA  30335,  by  February  1, 
1984. 

*  *  * 

Clerk  of  Court,  U.S.  District  Court 
for  the  District  of  Minnesota  (Min- 
neapolis). Salary  from  $48,000  to 
$57,000,  depending  on  education  and 
experience.  Requires  ten  years  of 
administrative  experience  in  public 
service  or  business;  equivalencies  of 
undergraduate,  postgraduate,  or  law 
degree  and  experience  may  be  substi- 
tuted. To  apply,  send  six  copies  of 
resume  to  Hon.  Miles  W.  Lord,  Chief 
Judge,  United  States  District  Court, 
Room  684,  U.S.  Courthouse,  110  S. 
Fourth  Street,  Minneapolis,  MN 
55401,  by  February  1,  1984. 
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1983  Annual  Report  and 

Catalog  of  Publications 

of  the  FJC  Available 

The  Federal  Judicial  Center  has 
recently  published  its  I 983  Annual 
Report  and  its  1983  Catalog  of 
Publications. 

The  Annual  Report  summarizes  the 
Center's  activities  during  the  past 
fiscal  year  and  attempts  to  relate 
current  projects  with  the  work,  that 
has  preceded.  It  is  organized  accord- 
ing to  the  various  constituent  units 
of  the  federal  judicial  system  that 
the  Center  serves.  The  1 983  Catalog 
of  Publications  lists  reports  of 
research  and  analysis  done  by  or  for 
the  Federal  Judicial  Center  and  pro- 
ducts of  Center  workshops  and 
seminars.  It  is  organized  for  ready 
reference  by  subject  matter. 

To  receive  a  copy  of  these  publi- 
cations, write  to  the  Center's  Infor- 
mation Services  Office,  1520  H 
Street,  N.W.,  Washington,  DC 
20005,  enclosing  a  self-addressed, 
gummed  mailing  label,  preferably 
franked. 


ISCOVERY,  from  page  1 
ugust,  the  use  of  special  masters  to 
ipervise  discovery  in  massive  cases, 
veral  particular  proposals  to  stimu- 
te  disclosure  of  information  and  to 
ihance  incentives  to  attorney  coop- 
ation  in  discovery,  and,  finally, 
eps  that  might  be  taken  to  further 
int  efforts  by  bench  and  bar  in  this 
ea. 

There  was  a  general  sense  that  the 
cent  amendments  to  the  rules  of 
vi\  procedure  and  the  reasons 
iderlying  their  adoption  are  not 
ell  understood.  Those  amend- 
ents— -primarily  to  rules  7,  11,  16, 
id  26 — increased  lawyers'  responsi- 
lities  in  significant  pleadings, 
otions,  and  discovery  requests,  and 
■oadened  judges'  responsibility  to 
ke  early  control  of  cases,  to  mitigate 
ccessive  and  unproductive  discov- 
•y  activity — as  well  as  discovery 
'oidance — and  to  channel  discovery 
to  alternative,  more  productive 
ethods.  "Federal  practice  commit- 
■es"  of  lawyers  and  judges  in  a 
See  DISCOVERY,  page  8 


Fifth  Circuit  Appoints 
Circuit  Executive 

The  Fifth  Circuit  Court  of  Appeals 
has  appointed  Lydia  G.  Comberrelas 
its  circuit  executive.  Mrs.  Comberrel 
is  the  first  woman  to  serve  as  a  circuit 
executive  in  the  federal  court  system. 

Before  coming  to  the  Circuit  Exec- 
utive's Office  as  first  assistant  in 
1978,  Mrs.  Comberrel  was  a  member 
of  the  circuit  clerk's  staff  for  sixteen 
years,  where  she  was  chief  of  the 
Administrative  Support  Division. 
She  was  sworn  in  to  her  new  position 
by  Chief  Judge  Charles  Clark  on  Sep- 
tember 19,  1983. 

Mrs.  Comberrel  and  her  husband, 
Vincent,  reside  with  their  son,  Chris, 
in  Metairie,  Louisiana.  ■ 


Lydia  C  Comberrel 


President  Signs  Bill  Establishing  Commission 
On  Bicentennial  of  the  Constitution 


A  bill  establishing  a  Presidential 
Commission  on  the  Bicentennial  of 
the  Constitution  was  signed  by  Presi- 
dent Reagan  on  September  29,  1983, 
becoming  Public  Law  98-101. 

In  anticipation  of  September  17, 
1987,  the  200th  anniversary  of  the 
approval  of  the  Constitution  of  the 
United  States  by  the  Constitutional 
Convention  of  1787,  the  act  contem- 
plates a  bicentennial  celebration  that 
will  enable  the  citizenry  to  become 
educated  in,  to  evaluate,  and  to  re- 
dedicate  itself  to  the  principles  enun- 
ciated by  the  founding  fathers. 

While  the  commission  will  initiate  a 
limited  number  of  projects  itself,  its 
more  significant  role  will  be  to  devise 
a  master  plan  for  the  anniversary 
celebrations,  to  coordinate  planned 
activities,  and  to  advise  other  organi- 
zations and  government  entities 
wishing  to  participate  in  the 
bicentennial. 

Senator  Orrin  G.  Hatch  (R-Utah), 
prime  mover  of  the  legislation  to 
establish  the  commission,  has  said 
that  the  bicentennial  celebration 
envisaged  by  this  legislation  will  com- 
prise more  than  "a  series  of  pyrotech- 
nic displays  and  parades. "While  these 
types  of  activities  are  useful  in  rekin- 


dling national  pride,  he  said,  the 
bicentennial  described  in  the  legisla- 
tion "presents  a  once  in  a  lifetime 
opportunity  to  correct.  .  .dire  educa- 
tional deficiencies"  in  the  population 
regarding  the  nature  and  structure  of 
our  government. 

The  commission  is  to  consist  of 
twenty-three  members,  twenty  of 
whom  are  to  be  appointed  by  the 
president.  He  will  select  four 
members  from  recommendations 
submitted  by  the  Speaker  of  the 
House,  four  from  recommendations 
of  the  president  pro  tern  of  the 
Senate,  and  four  from  recommenda- 
tions of  the  Chief  Justice.  The  Chief 
Justice,  the  president  pro  tern,  and 
the  Speaker,  or  their  designees,  will 
also  be  members.  President  Reagan 
will  designate  a  chairman  of  the  com- 
mission, and  the  commission  will 
select  a  staff  director. 

Within  two  years  of  the  effective 
date  of  the  act,  the  commission  is  to 
submit  to  the  president,  both  houses 
of  Congress,  and  the  Judicial  Confer- 
ence a  comprehensive  report  with  its 
specific  recommendations  for  com- 
memoration and  coordination  of  the 
bicentennial  and  related  activities. 
See  BICENTENNIAL,  page  6 
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would  like.  These  forms  are  not  sub- 
mitted   very   often   and,   frequently, 
when  they  are  submitted,  the  court 
makes  no  comment  in  the  space  pro- 
vided. 1  think  that  they  could  be  help- 
ful if  a  judge  would  tell  us  about  any 
aggravating  or  mitigating  factors  in 
the  case.  If  a  judge  has  a  recommen- 
dation with  reference  to  our  guide- 
lines  and   suggests    that  we  depart 
from   those  guidelines— as    the  law 
permits  us  to  do— we  need  specific 
reasons   for   such    recommendation. 
Also,  if  the  offender  has  cooperated 
with   the   government,   it   would   be 
helpful  for  the  court  to  let  us  know 
whether  that  fact  was  taken  into  con- 
sideration when  the  judge  meted  out 
his  or  her  sentence.  We  are  looking 
for  specifics,  and  I  guess  you  will  just 
have  to  ask  the  judges  why  they  don't 
submit  the  forms  more  often.  It  is  my 
opinion,  however,   that   the  current 
wording  of  the  form  could  be  sub- 
stantially improved  to  facilitate  such 
communication. 

How  do  you  handle  the  requests 
and  suggestions  articulated  on  this 
form?  Do  you  adjust  your  decisions 
to  accommodate  judges'  requests? 

Serious   consideration  is  given   to 
the  requests  or  suggestions  made  by 
the  courts.  We  may  adjust  a  decision 
and  possibly  deviate  from  our  guide- 
lines, but  it  is  required  that  we  have 
specific    reasons    for   departing.    On 
this  matter,  1  would  refer  your  read- 
ers to  28  C.F.R.  §  2.19(d).  That  sec- 
tion states,  among  other  things,  that 
we  welcome  comments  and  recom- 
mendations    from     judges,    defense 
attorneys,    prosecutors,    and    other 
interested  parties.  It  goes  on  to  say 
that  in  evaluating  these  recommen- 
dations,    we     must     consider     "the 
degree  to  which  such  recommenda- 
tion provides  the  Commission  with 
specific  facts  and  reasoning  relevant 
to  the  statutory  criteria  for  parole.  .  . 
and  the  application  of  the  Commis- 
sion's guidelines."  The  section  con- 
cludes      by      noting     that      no 
recommendation  may  be  considered 
as    binding    upon    our   discretionary 
authority  to  grant  or  deny  parole. 


The  commission,  like  many  fed- 
eral agencies,  has  had  to  adjust  to 
budget  cuts  and  austerity  programs. 
What  have  the  consequences  been  for 
you? 

The  consequences  have  been  quite 
severe.  All  of  our  people  have  had  to 
work  very,  very  hard.  I  can  tell  you 
that  many  of  our  staff  are  really  over- 
worked. Also,  we  have  had  to  request 
services  from  the  probation  service, 
which  has  been  kind  enough  to  help 
us  with  some  local  revocation  hear- 
ings    and     dispositional     revocation 
hearings    (which    are    held    in   state 
institutions).  We  appreciate  this  help, 
but  we  should  be  conducting  hear- 
ings   with    our    own    staff.    We   are 
requesting  a  supplemental  appropria- 
tion in  our  1984   budget  as  well  as 
additional     resources     in    our    1985 
budget.    Additional    staff   is    needed 
because  the  number  of  hearings  has 
increased  substantially  as  the  prison 
population  has  gone  up  rapidly. 

Could  you  expand  a  bit  on  the  use 
of  probation  officers  to  conduct 
parole  revocation  hearings?  What 
problems,  if  any,  have  you 
encountered? 

From  time  to  time,  probation 
officers— but  not  the  one  supervising 
the  case— have  been  requested  to 
conduct  certain  parole  revocation 
hearings.  We  have  been  pleased  both 
with  their  cooperation  and  with  the 
quality  of  the  hearings  conducted.  In 
the  future,  we  may  experiment  in  one 
or  two  districts  with  a  procedure 
whereby  a  hearing  examiner  would 
conduct  a  combined  preliminary 
interview  and  revocation  hearing 
from  the  commission's  regional  office 
See  BAER,  page  7 


Personnel 

Nominations 

Elizabeth  V.  Hallanan,  U.S.  District 
Judge,  S.D.  W.Va.,  Nov.  8 

James  H.  Wilkinson  III,  U.S.  Circuit 
Judge,  4th  Or.,  Nov.  10 

John  R.  Hargrove,  U.S.  District  Judge, 
D.  Md.,  Nov.  10 

Confirmations 

Thomas  G.  Hull,  U.S.  District  Judge, 
E.D.  Tenn.,  Nov.  9 

Stanley  S.  Harris,  U.S.  District  Judge, 
D.D.C.,  Nov.  14 

Lenore  C.  Nesbitt,  U.S.  District 
Judge,  S.D.  Fla.,  Nov.  15 

G.  Kendall  Sharp,  U.S.  District  Judge, 
M.D.  Fla.,  Nov.  15 

George  E.  Woods,  U.S.  District  Judge, 
E.D.  Mich.,  Nov.  15 

Jane  A.  Restani,  U.S.  Court  of  Inter- 
national Trade  Judge,  Nov.  15 

Appointments 

John   P.    Vukasin,   Jr.,    U.S.   Distri^ 

Judge,  N.D.  Cal.,  Sept.  26 
Lenore    C.     Nesbitt,    U.S.     District 

Judge,  S.D.  Fla.,  Nov.  22 
Thomas  G.  Hull,  U.S.  District  Judge, 

E.D.  Tenn.,  Nov.  23 
George  E.Woods,  U.S.  District  Judge, 

E.D.  Mich.,  Nov.  23 
W.  Eugene  Davis,  U.S.  Circuit  Judge, 

5th  Cir.,  Dec.  9 

Elevation 

Walter  K.  Stapleton,  Chief  Judge,  D. 
Del.,  Dec.  23 


BICENTENNIAL,  from  page  5 

The  report  will  include  recommenda- 
tions for  publications,  scholarly  pro- 
jects, conferences,  films,  libraries, 
exhibits,  ceremonies,  competitions, 
awards,  and  a  calendar  of  major  activ- 
ities and  events  of  the  bicentennial. 
Each  year  thereafter,  until  the  com- 
mission terminates  on  December  31, 
1989,  an  annual  report  will  be 
prepared.  * 


Senior  Status 

Eugene     A.     Wright,     U.S.     Circuit 

Judge,  9th  Cir.,  Sept.  15 
Philip  Nichols,  Jr.,  U.S.  Circuit  Judge, 

Fed.  Cir.,  Oct.  1 
Morris  E.  Lasker,  U.S.  District  Judge, 

S.D.N.Y.,  Oct.  3 
James     L.     Latchum,     U.S.    District 

Judge,  D.  Del.,  Dec.  23 

Death 

Sherman   E.   Unger,   Nominee,  U.S. 
Circuit  Judge,  Fed.  Cir.,  Dec. 

No  man  in  civil  society  can  be  exempted  fron 

the  laws  of  it. 

—John  Lock< 
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ums&Tapes 


rhe  Center  has  prepared  for  loan 
m  its  Media  Services  Library  au- 
tapes  of  the  opening  session  of  the 
it  meeting  of  the  Ad  Hoc  Commit- 

of  the  Judicial  Conference  on  the 
lerican  Inns  of  Court,  held  on 
tober  26  and  27,  1983.  Included  on 

tapes  are  welcoming  remarks  by 
rk  W.  Cannon,  administrative 
istant  to  the  Chief  Justice,  and 
sentations  by  Senior  Judge  A. 
;rman  Christensen  (D.  Utah), 
irman  of  the  ad  hoc  committee, 
ge  J.  Clifford  Wallace  (9th  Cir.), 
I  Solicitor  General  Rex  E.  Lee. 
ditionally,  the  tapes  contain  infor- 
I  comments  by  Chief  Justice 
rren  E.  Burger,  who  met  at  length 
h  the  committee, 
"he  ad   hoc  committee   has   been 


asked  to  evaluate  present  Inns  of 
Court  programs  as  a  means  for 
improving  the  quality  of  advocacy,  to 
encourage  the  establishment  of  addi- 
tional Inns  to  broaden  experimenta- 
tion with  the  program,  and  to 
consider  and  make  recommendations 
concerning  long-range  structuring 
for  a  national  Inns  of  Court  program. 

These  cassettes  will  be  of  interest 
both  to  judges  presently  participating 
in  Inns  programs  as  well  as  to  those 
contemplating  the  establishment  of 
new  organizations.  For  further  infor- 
mation about  the  Inns  of  Court  pro- 
gram, readers  should  contact  Judge 
Christensen,  P.O.  Box  11485,  Salt 
Lake  City,  UT  84147-0485  (FTS  588- 
5164). 

To  order  the  tapes,  call  or  write 
John  Hawkins,  Media  Services,  1520 
H  Street,  N.W.,  Washington,  DC 
20005  (FTS633-6216).  Please  refer  to 
identification  number  AJ-0586. 
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speakerphone  with  a  probation 
icer  (other  than  the  one  supervis- 
ee case)  participating  in  the  local 
ility  as  a  second  panel  member. 
rhe  populations  in  our  state  and 
eral  correctional  facilities  are 
►wing  rapidly;  each  month  seems 
bring  new  record  highs.  What  are 
1  consequences  of  this  for  the 
nmission? 

rhe  consequences  of  this  popula- 
n  increase  for  the  commission  are 
reased  numbers  of  hearings, 
ich  create  additional  workload  for 
:  commissioners  and  staff — I've 
ntioned  that  before.  The  U.S. 
"ole  Commission  accepts  some 
ponsibility  for  dealing  with  the 
jrcrowding  problem.  While  parole 
irds  in  some  states  have  declined 
consider  this  problem,  we  feel 
ongly  that  a  paroling  authority  is 
i  strategic  position  to  help  address 
?  overcrowding  problem.  We 
ieve  the  statutory  mandate  of  the 
nmission  is  broad  enough  to 
:ompass  this  role.  In  the  federal 
item,  we  have  the  information  and 
!  knowledge  relative  to  risk  and 
\er  factors   that  enable   us   to  be 


selective  and  to  protect  the  public, 
while  at  the  same  time  taking  into 
consideration  prison  overcrowding.  I 
know  from  past  experience  the 
serious  consequences  that  can 
develop  in  an  institution  when 
serious  overcrowding  exists.  Given 
the  critical  nature  of  the  problem,  a 
coordinated  effort  on  the  part  of  all 
criminal  justice  decision  makers  is  the 
only  responsible  course  of  action. 

In  reference  to  what  we  have  done, 
I  might  begin  by  explaining  that  the 
commission  was  asked  by  the  Bureau 
of  Prisons  and  the  Department  of 
Justice  to  see  if  we  could  do  some- 
thing to  help  the  overcrowding  prob- 
lem. That  was  last  spring.  We  have 
done  several  things,  one  of  which  was 
to  establish  what  is  called  a  4205(g) 
referral  process.  That  section  of  the 
law  permits  the  director  of  the 
Bureau  of  Prisons  to  petition  the 
court  to  reduce  an  inmate's  parole 
eligibility  date.  In  the  past,  that  has 
been  used  very  sparingly. 

There  will  be  four  steps  involved  in 
this  process.  First,  the  commission 
reviews  the  cases  that  have  already 
received  initial  hearings.  In  the 
future  this  will  be  done  as  part  of  the 


Employment  Discrimination 
Monograph  Published 

Major  Issues  in  the  Federal  Law  of 
Employment  Discrimination,  a  mono- 
graph and  annotated  bibliography 
prepared  for  the  Center  by  George 
Rutherglen,  professor  of  law  at  the 
University  of  Virginia,  is  now 
available. 

In  this  publication  the  author 
provides  an  in-depth  examination 
of  the  substantive  and  procedural 
provisions  of  title  VII  of  the  Civil 
Rights  Act  of  1964,  the  principal 
federal  statute  prohibiting  discrimi- 
nation in  employment.  Topics 
covered  include  claims  of  disparate 
treatment  and  of  disparate  impact 
and  preferential  treatment.  Other 
federal  statutes  relevant  tothecon- 
cerns  of  title  VII,  such  as  the  Recon- 
struction Civil  Rights  Acts,  the 
Equal  Pay  Act,  and  the  Age  Dis- 
crimination in  Employment  Act,  are 
also  discussed. 

The  monograph  also  contains  a 
150-page  bibliography  of  books, 
articles,  comments,  and  notes  con- 
cerning employment  discrimina- 
tion. This  work  complements  Judge 
Charles  R.  Richey's  Manual  on 
Employment  Discrimination  and  Civil 
Rights  Actions  in  the  Federal  Courts  (FJC 
rev.  ed.  1983). 

To  receive  a  copy  of  this  mono- 
graph, write  to  the  Center's  Infor- 
mation Services  Office,  1520  H 
Street,  N.W.,  Washington,  DC 
20005.  Please  enclose  a  self- 
addressed,  gummed  label,  prefera- 
bly franked. 


initial  hearing  process.  Second,  cases 
that  the  commission  believes  can  be 
safely  released  earlier  than  their  min- 
imum parole  eligibility  date  will  be 
referred  to  the  Bureau  of  Prisons. 
Third,  the  bureau  must  then  decide 
whether  to  refer  the  case  to  the  sen- 
tencing judge.  By  law,  Director  Nor- 
man Carlson  [of  the  Bureau  of 
Prisons]  must  make  the  referral  deci- 
sion. Fourth,  the  case  will  go  through 
the  U.S.  attorney  to  the  court.  While 
there  will  be  a  lot  of  people  looking  at 
these  cases,  we  believe  there  is  sub- 
stantial potential  for  a  considerable 
See  BAER,  page  8 
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district— as  established  several  years 
ago  in  the  Eighth  Circuit,  for 
example— were  suggested  as  one 
mechanism  to  promote  understand- 
ing. 

The  diversity  of  the  participants 
resulted  in  a  range  of  perspectives 
rather  than  a  settled  consensus  about 
each  facet  of  discovery  behavior  and 
abuse.  There  was  a  general  view  that 
firm  judicial  control,  which  the  recent 
rules  amendments  seek  to  promote, 
is  appropriate  and  that  the  type  of 
control  should  vary  with  the  type  of 
case.  Overly  intrusive  judicial  in- 
volvement serves  neither  the  judge's 
calendar  nor  the  best  interests  of  the 
parties. 

To  the  extent  that  there  is  more 
discovery  than  is  needed,  there  was 
general  agreement  that  its  causes  are 
systemic  in  some  significant  degree. 
Overextensive  discovery  can  be  seen 
as  a  product  in  part  of  law  school 
teaching  and,  as  some  participants 
noted,  a  product  in  part  of  lawyers 
doing  what  they  think  is  expected  of 
them.  Remedying  such  behavior  may 
require  changes  in  law  school  educa- 
tion. Judges,  moreover,  must  make 
clear,  on  the  bench  and  off,  the 
behavior  they  expect  of  lawyers. 
Lawyers  at  the  workshop  pointed  out 
that  at  least  some  elements  of  the  bar 


are  becoming  aware  of  the  growing 
concern  over  costly  discovery  and 
recognize  that  cost-conscious  clients 
will  not  tolerate  it. 

A  frequent  point  of  reference  was 
the  effect  of  firm  judicial  control  on 
clients'  interests.  One  attorney 
observed  that  judges  are  becoming 
the  allies  of  clients  in  protecting 
against  unnecessary  and  costly  dis- 
covery by  their  attorneys.  Another 
attorney  asserted  that  the  threat  of 
sanctions  could  disproportionately 
deter  litigation  by  impecunious  par- 
ties because  a  monetary  sanction, 
albeit  remote,  would  have  a  devastat- 
ing impact. 

The  FJC  Board  had  previously 
endorsed  such  a  workshop,  and  the 
Chief  Justice  appointed  U.S.  District 
Judge  Albert  Bryan,  Jr.  (E.D.  Va.)  to 
chair  a  planning  committee,  on  which 
Judges  Robert  Keeton  (D.  Mass.)  and 
Albert  Schatz  (D.  Neb.)  also  served.  ■ 
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reduction  in  prison  population,  with- 
out undue  risk  to  the  public,  as  well  as 
for  increased  equity  at  the  same  time. 

Have  any  such  recommendations 
gone  through  all  those  hurdles? 

We  have  just  begun  the  process. 
Last  month  we  sent  a  number  of 
cases  to  the  wardens  at  various  insti- 
tutions.   None   of  them,  as  far  as  1 


know,  has  yet  come  up  to  the  head- 
quarters of  the  bureau. 

I  might  add  that  before  we  adopted 
this  provision,  the  commission  pub- 
lished it  for  public  comment  in  the 
Federal  Register.  The  vast  majority  of 
the  public  comment  received  was 
favorable.  Of  the  seven  judges  that 
replied,  six  responded  favorably  to 
the  idea.  The  replies  of  the  probation 
officers  were  also  generally  favor- 
able. I  think  there  was  only  one  pro- 
bation officer  who  didn't  like  the  idea. 
We  adopted  the  rule  at  our  July  1983 
meeting  and  published  it  as  a  final 
rule,  effective  October  1,  1983. 

You  have  had  experience  as  both  a 
hearing  examiner  and  a  commis- 
sioner. Do  things  look  different  from 
the  two  vantage  points? 

Yes.  It's  different.  As  most  persons 
who  have  shifted  roles  in  this  busi- 
ness know,  those  things  that  appear 
simple  and  self-evident  from  a  dis- 
tance often  turn  out  to  be  more  com- 
plicated from  close  up. 

Permit  me  to  add,  just  generally, 
that  from  my  perspective  of  having 
worked  in  several  states  as  well  as  in 
the  federal  system  over  the  past 
many  years,  1  believe  that  the  coordi- 
nation among  the  courts,  the  prisons, 
and  the  paroling  authority  generally 
works  very  well.  On  the  whole,  we 
have  an  excellent  system.  ■ 
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ief  Justice  Highlights 
eds  and  Achievements 
Year-End  Report 

hief  lustice  Warren  E.  Burger  in 
annual  Year-End  Report  on  the 
ciary  highlighted  actions  neces- 
■  for  the  "judicial  system  to  meet 
needs  of  the  country  in  the  late 
i  century  and  beyond."  He  also 
cted  attention  to  the  significant 
evements  designed  by  the  judicial 
em  in  1983  to  streamline  services 
to  decrease  costs, 
esolution  of  many  of  the  judicial 
em's  most  confounding  problems 
ains  outside  the  province  of  the 
:iary.  Some  issues  have  awaited 
sessional  decision  making  for  a 
'  long  time;  and  now,  the  Chief 
ice  warned,  several  of  these  situa- 
s  require  Congress's  immediate 
ntion.   The   most  urgent  legisla- 

needs  include  determining  the 
ire  of  the  bankruptcy  system, 
nanently  removing  the  threat  of 
osition  of  social  security  taxes  on 
or  judges'  pay,  reducing  the 
reme  Court's  caseload,  authoriz- 

new   judgeships,   and   reversing 
utory  disincentives  to  meaning- 
?mployment  for  prison  inmates. 
See  CHIEF  JUSTICE,  page  4 


eminar  for  Newly  Appointed 
U.S.  District  Court  Judges 

FJC  Director  A.  Leo  Levin  and 
C  Continuing  Education  and 
raining  Division  Director  Ken- 
?th  C.  Crawford  have  announced 
pril  2-7  as  the  dates  for  the  next 
?minar  for  Newly  Appointed  U.S. 
istrict  Court  fudges.  All  sessions 
ill  be  held  at  the  Dolley  Madison 
ouse  in  Washington. 
The  traditional  reception  for  the 
?w  judges  and  their  families  will 
?  held  on  the  Sunday  preceding 
le  opening  of  the  seminar  (April 
I.  The  program  also  calls  for  a 
ack-tie  dinner  at  the  Supreme 
ourt. 


Federal  Court  Security  Detailed  by 


U.S.  Marshals  Service  Director  Morris 


Stanley  £.  Morris  was  sworn  in  as  the 
fourth  director  of  the  U.S.  Marshals  Service 
on  October  25,  1 983.  A  graduate  of  San  ]ose 
State  College  with  a  master's  degree  in  public 
law  and  government  from  Columbia  Univer- 
sity, Director  Morris  served  as  associate  dep- 
uty attorney  general  before  his  appointment  to 
the  Marshals  Service.  Additionally,  Mr. 
Morris  was  director  of  operational  planning 
in  the  Office  of  the  Secretary  of  Health,  Edu- 
cation and  Welfare  and  spent  seven  years  in 
the  Office  of  Management  and  Budget,  first 
as  deputy  associate  director  for  economics  and 
government  and  then  as  deputy  associate 
director  for  regulatory  agency  regulatory 
activities.  He  left  government  service  for  a 
year  in  7  980  to  serve  as  a  senior  fellow  and 
lecturer  at  the  Center  for  Business  and  Public 
Policy  at  the  University  of  Maryland. 

Director  Morris  met  with  The  Third 
Branch  to  discuss  security  for  the  federal 
judiciary  and  to  highlight  recent  Marshals 
Service  activities  and  accomplishments.  In  the 
following  interview,  he  describes  the  security 
configuration  for  a  typical  court  and  details 
plans  for  the  immediate  future. 

Please  briefly  describe  your 
responsibilities  as  director  of  the 
United  States  Marshals  Service. 

The  job  of  director  is  to  set  the 
policies  of  the  service  and  see  that 
they  are  implemented.  The  U.S.  mar- 
shal in  each  of  the  ninety-four  judicial 
districts  reports  to  me,  as  do  the  var- 
ious components  of  our  headquarters 
organization.  I  oversee,  therefore, 
the  gamut  of  responsibilities  that  the 
Marshals  Service  conducts,  including 
the  movement  of  prisoners,  the  pro- 
tection of  the  judicial  process,  the 
supervision  of  the  witness  security 
program,  and  the  tracking  down  of 
the  majority  of  federal  fugitives. 
Furthermore,  the  service  will  now  act 
as  the  custodian  for  all  seized  assets 
forfeited  to  the  United  States. 

While  those  are  specific  responsi- 
bilities, there  are  a  number  of  other 
things  that  I  am  interested  in  trying 
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to  accomplish.  The  first  is  to  ensure 
that  the  critical  role  that  the  marshal 
and  the  Marshals  Service  play  is  bet- 
ter understood.  We  have  a  lot  of  very 
able,  energetic  people  carrying  out 
functions  that  are  as  critical  as  any 
other  in  the  criminal  justice  process. 
But  outside  of  the  court  family,  the 
public  does  not  understand  our  role. 
Often  the  Congress  does  not,  and  I 
believe  sometimes  —  at  least  our 
limited  resources  would  suggest — 
that  the  Office  of  Management  and 
Budget  doesn't  always  understand. 

Another  thing  I  have  set  as  a  per- 
sonal goal  is  to  attract  the  best  possi- 

See  MORRIS,  page  2 
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MORRIS,  from  page  1 

ble  people  to  the  service.  We  have  to 
make  the  jobs  as  interesting  and  as 
challenging  as  we  can  and  make  sure 
we  don't  lose  our  quality  personnel  to 
other  organizations.  I  think  that  that 
goal  should  be  important  to  the 
courts  particularly.  And  the  third 
area  of  interest  is  to  further  improve 
the  relationships  we  have  with  the 
courts. 

In  March  1982  Chief  Justice 
Burger  and  Attorney  General  Smith 
entered  into  an  agreement  on  court 
security  which  provided  that  the  U.S. 
Marshals  Service  would  assume 
primary  responsibility  for  providing 
security  to  the  judiciary,  so  that  the 
judges  in  each  district  would  have 
one  individual  — a  local  U.S. 
marshal— to  whom  they  could  look 
for  all  security  matters.  What  has 
been  accomplished  pursuant  to  that 
agreement? 

While  1  have  been  in  office  only  a 
brief  time,  I  inherited  a  lot  of 
progress. 

We  have  established  court  security 
committees  in  each  district.  The  sim- 
ple establishment  of  these  commit- 
tees, I  think,  has  had  a  very  important 
effect  because  it  gets  the  marshal,  the 
United  States  attorney,  theclerk,and 
the  chief  judge  working  together  on 
security  problems.  We  cannot  simply 
provide  security  measures  to  the 
courts  if  the  courts  are  not  prepared 
to  use  or  understand  them.  The  court 
security  committee  provides  us  with 
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the  opportunity  to  sit  down  and 
explain  our  view  on  the  needs  of  the 
courts  and  allows  the  judge  and  the 
court  family  to  describe  their  con- 
cerns. We  can  then  work  on  solutions 
together. 

I  have  visited  about  eight  or  ten 
different  courts  since  I've  been  direc- 
tor and  have  met  with  chief  judges  in 
the  Eastern  and  Southern  Districts  of 
New  York,  New  lersey,  the  Southern 
District  of  Florida,  Chicago,  the 
Southern,  Central,  and  Northern 
Districts  of  California,  and  the  Dis- 
trict of  Columbia.  The  impression  I 
have  is  that  there  is  a  real  commit- 
ment on  the  part  of  all  parties  to 
enhance  the  level  of  security  in  a  way 
that's  sensible. 

Further,   while   we're   still  sorting 
out  problems  that  go  along  with  any 
major  new  program,  1  do  think  that 
we  have  made  quite  extraordinarily 
good  progress  with  our  court  secu- 
rity officer  program.  From  all  that  I 
have  seen  and  heard,  the  court  secu- 
rity officers  who  are  already  in  place 
are  respected  by  all  of  the  court  per- 
sonnel and  respected  by  the  judges. 
We  have  worked  very  hard  to  make 
sure  that  the  quality  of  the  people  we 
have  in  this  program  is  the  very  high- 
est, because  not  only  do  they  play  an 
important  function  in  court  security, 
but  they  will  also  be  perceived  by  the 
public  as  representatives  of  the  Unit- 
ed States  marshal  even  though  they 
are  being  funded  by  the  courts.  These 
officers   receive  an  intensive  week's 
orientation     at     the     federal     law 
enforcement     training     facility     at 
Glynco,     Georgia.     We     are     going 
through  careful  procedures  to  iden- 
tify the  very  best  people,  and  we  are 
working   hard   on   maintaining  their 
morale. 

Has  the  "fractionalization  of 
responsibility"  among  the  Marshals 
Service,  the  GSA,  and  the  Postal  Ser- 
vice, to  which  the  Chief  Justice  and 
the  Attorney  General  referred  in 
their  agreement,  been  eliminated? 

First,  we  have  a  lot  fewer  fractions 
than  we  had  before  we  set  off  on  this 
program.  What  the  courts  want  is 
one  person   to  whom   they  can  turn 


Amendment  to  Criminal 
Jury  Instructions 

An  amendment  has  been  issued 
to  Instruction  No.  9,  entitled 
"Standard  Introduction  to  the 
Charge,"  of  the  Center's  Pattern 
Criminal  jury  Instructions,  published  in 
|une  1982  and  distributed  in  early 
1983. 

The  revised  language,  which 
includes  an  appropriate  reference 
to  the  presumption  of  innocence, 
has  been  approved  by  the  members 
of  the  committee  that  developed 
the  original  instructions. 

Replacement  pages  for  the  loose- 
leaf  edition  of  the  instructions  are 
being  distributed  to  all  district  and 
circuit  judges,  public  and  commu- 
nity defenders,  and  federal  court 
libraries,  and  have  been  given  to  the 
Department  of  Justice  for  distribu- 
tion to  federal  prosecutors.  Others 
within  the  judicial  branch  can 
obtain  the  replacement  pages  by 
writing  to  Information  Services, 
Federal  ludicial  Center,  1520  H 
Street,  N.W.,  Washington,  DC 
20005.  Please  enclose  a  self- 
addressed,  gummed  mailing  label, 
preferably  franked  (but  do  not  send 
an  envelope). 


with  security  problems.  That  was 
clear  to  me  in  my  discussions  with 
[Chief]  Judge  Clark  recently  and  with 
the  Chief  Justice  early  on.  We  have 
provided  that  the  United  States  mar- 
shal is  responsible  for  all  court  secu- 
rity issues.  The  fractionalization 
concern  occurs  when  you  try  to 
define  what  the  role  of  court  security 
is  in  relation  to  general  building 
security.  That  is  a  particular  problem 
when  you  have  multiuse  buildings- 
buildings  that  house  the  courts,  the 
Department  of  lustice,  the  IRS  and 
Secret  Service,  Social  Security,  etc. 
General  building  security  is  the 
responsibility  of  GSA.  The  protec- 
tion of  the  courts  and  each  element  of 
the  court  family  (bankruptcy  judges 
magistrates,  probation  officers)  is 
ours.  You  can  see  that  there  is  a  gra> 
area  that  may  still  need  to  be  workec 

out. 

See  MORRIS,  page  i 
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Stanley  E.  Morris  is  sworn  in  as  director  of  the  Marshals  Service  by  Chief  justice  Burger. 
Attorney  General  Smith  and  former  director  William  E.  Hall  (center)  look  on. 


BJS  Report  Provides  Comprehensive 
Data  on  Crime  and  Justice 


A  comprehensive  document  pro- 
viding important  facts  and  figures 
about  crime  in  the  United  States  and 
the  government  response  to  criminal 
activity  was  published  recently  by  the 
Bureau  of  Justice  Statistics.  Relying 
heavily  on  graphics  and  a  nontechni- 
cal format,  the  Report  to  the  Nation  on 
Crime  and  justice  brings  together  a  wide 
variety  of  data  from  BJS's  own  statis- 
tical series,  the  FBI  Uniform  Crime 
Reports,  the  Bureau  of  the  Census, 
the  National  Institute  of  Justice,  the 
Office  of  Juvenile  Justice  and  Delin- 
quency Prevention,  and  many  other 
research  and  reference  sources. 

The  BJS  report  looks  at  crime  and 
justice  from  the  citizen's  perspective 
as  victim,  witness,  juror,  and  tax- 
payer. It  attempts  to  answer  such 
questions  as:  How  much  crime  is 
there?  Whom  does  it  strike?  When? 
Where?  Who  is  the  typical  offender? 
What  happens  to  him  or  her?  What 
are  the  costs  of  justice?  Who  pays  for 
the  criminal  justice  system? 

While  noting  that  statistics  show  a 
drop  in  most  criminal  activities  in 
recent  years,  the  report  confirms  that 
crime  is  an  enormous  threat  to  our 
lives  and  property.  It  points  out,  for 
example,  that  41  million  people  were 
victims  of  crime  in  1981,  accounting 


for  almost  a  third  of  all  households  in 
the  United  States,  and  that  violent 
crime  affected  about  6  percent  of 
households.  More  than  2  million 
deaths  or  injuries  resulted  from 
crime  in  1980,  and  during  that  year, 
the  losses  from  personal  and  house- 
hold crime  exceeded  $10  billion,  with 
reported  commercial  robberies,  non- 
residential burglaries,  and  shoplifting 
accounting  for  more  than  $1  billion  in 
losses. 

The  report  gives  an  overview  of 
criminal  justice  at  all  levels  of 
government — federal,  state,  and 
local.  It  contains  information  about 
the  key  stages  of  the  criminal  justice 
process:  entry  into  the  system,  prose- 
cution and  pretrial  services,  adjudica- 
tion, and  sentencing  and  correction. 
Further,  it  provides  data  on  such 
issues  as  the  defense  of  indigent  per- 
sons, court  delay,  the  insanity 
defense,  criminal  appeals,  prison 
overcrowding,  and  the  death  penalty. 

Among  the  report's  findings  are 
the  following: 

•  The  probability  of  arrest  declines 
sharply  if  a  crime  is  not  reported  to 
police  within  minutes  after  the  con- 
frontation between  victim  and 
offender. 

See  CRIME,  page  4 
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In  multiuse  buildings,  who  is 
responsible  for  working  out  prob- 
lems that  arise  in  this  gray  area? 

In  buildings  that  are  run  by  GSA,  a 
GSA  representative  is  a  member  of 
the  court  security  committee.  The 
judges  have  not  wanted  to  try  to  fig- 
ure out  who  is  on  first  and  who  is  on 
second.  They  didn't  want  a  situation 
in  which  they  had  to  decide  what  was 
building  security  and  what  was  court 
security.  What  we  have  worked  out  is 
that  the  judges  can  call  the  marshal 
and  the  marshal  will  be  responsible 
for  dealing  with  those  questions 
regardless  of  whether  the  funding  or 
staffing  should  be  GSA  or  the  Mar- 
shals Service.  We  are  not  asking  the 
judges  to  make  that  decision.  The 
marshal  will  be  responsible  for  work- 
ing out  those  relationships  with 
GSA. 

Nearly  $16  million  dollars  in 
appropriated  funds  will  be  trans- 
ferred by  the  Administrative  Office 
to  the  Marshals  Service  for  court 
security  in  the  current  fiscal  year. 
On  what  are  you  going  to  spend  the 
money? 

Together  with  the  Administrative 
Office,  we  are  looking  at  what  we  can 
spend  effectively  and  intelligently. 
Our  agreed-upon  plan  allows  us  to 
target  fifty-five  different  judicial  dis- 
trict contracts  for  a  total  of  517  court 
security  officers.  In  addition,  we  will 
fund  various  system  support  services 
to  the  courts.  We  are  talking  about  a 
major  increase  in  the  number  of  peo- 
ple involved  in  court  security. 

You  mentioned  that  approxi- 
mately 500  court  security  officers 
will  be  hired  during  this  fiscal  year. 
According  to  your  plans,  how  many 
more  court  security  officers  will  be 
hired  and  when  will  they  be  in  place? 

Our  current  thinking,  as  we  review 
the  court  security  plans,  is  to  have 
contracts  for  approximately  1,000 
such  officers.  These  1,000  court 
security  officers  are  in  addition  to  the 
existing  1,700  deputy  U.S.  marshals 
already  on  board.  Our  target  is  to 
See  MORRIS,  page  6 
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Bankruptcy.    During    1983    bank- 
ruptcy cases  were  handled  in  accor- 
dance   with    an    interim   bankruptcy 
rule    recommended    by    the    Judicial 
Conference  of  the  United  States.  To 
date  Congress  has  not  responded  to 
the   need   to  correct  a   jurisdictional 
defect  in  the  Bankruptcy  Reform  Act 
of  1978  held  to  be  unconstitutional  in 
1982.    Experience    with    the   interim 
rule  has  shown  that  it  works  well,  the 
Chief  Justice  said,  and  the  system  has 
been     functioning     smoothly,     with 
bankruptcy  judges  serving  as  adjunct 
officers     within     the    district    court 
structure.   He  referred   to  Adminis- 
trative Office   statistics  announcing 
that  in  1983  only  about  one-half  of  1 
percent    of    bankruptcy    cases    were 
referred  to  district  judges  and  that  80 
percent    of    these   were   disposed   of 
expeditiously  without  being  returned 
to  bankruptcy  judges.  Also,  the  Chief 
Justice  pointed   out,   bankruptcy   fil- 
ings can   reasonably   be  expected  to 
decline.  Thus,  he  stated,  referring  to 
proposals    to   change    the    status    of 
bankruptcy  judges,  "No  extravagant, 
long-range   expansion   of   the   bank- 
ruptcy system  is  justified,  and  there  is 
no   need   whatever  to  create  300  or 
more  Article  III  'lifetime  judgeships' 
to  deal  with  a  passing  problem." 

The  Senate  last  spring  passed  a  bill 
that  would  legislate  the  procedures 
now  used  under  the  interim  rule.  In 
the  House,  a  similar  bill  has  been 
introduced  by  Representatives 
Robert  W.  Kastenmeier  (D-Wis.)  and 
Thomas  N.  Kindness  (R-Ohio).  With 
the  interim  rule  due  to  expire  April  1, 
1984,  "[fjinal  congressional  action  on 
the  Senate  or  Kastenmeier-Kindness 
bills  is  imperative  to  eliminate 
continuing  apprehension  concerning 
the  operation  of  the  bankruptcy  sys- 
tem," the  Chief  Justice  cautioned. 

Senior  judges.  The  Chief  lustice 
praised  C  ongress  for  its  wise  defer- 
ment for  two  years  of  the  legislative 
provision  that  would  have  required 
social  security  tax  deductions  from 
senior  judges'  pay.  At  the  same  time, 
he  urged  (  ongress  to  find  a  perma- 
nent solution  to  this  situation    On  a 


related  matter  he  called  on  the  legis- 
lature to  raise  benefits  for  surviving 
spouses  and  dependent  minors  of 
judicial  officers. 

Reducing  federal  court  caseloads. 
The  members  of  the  Supreme  Court 
unanimously  support  congressional 
action  that  would  remove  the 
remaining  mandatory  appellate  juris- 
diction of  the  Court.  In  the  1982 
term,  the  Chief  Justice  pointed  out, 
30  of  the  151  cases  that  had  signed 
opinions  were  mandatory  cases. 

The  Chief  Justice  once  again  urged 
establishment  of  a  temporary  inter- 
circuit  tribunal  to  resolve  intercircuit 
See  CHIEF  JUSTICE,  page  9 

CRIME,  from  page  3 

•  More  than  half  of  all  homicides 
are  committed  by  someone  known  to 
the  victim.  Three  of  every  five  of  all 
other  violent  crimes  are  committed 
by  strangers  to  the  victim. 

•  Younger  people  are  much  more 
likely  than  the  elderly  to  be  victims  of 
crime.  But  the  elderly  have  a  greater 
fear  of  crime  and  may  restrict  their 
lives  in  ways  that  minimize  their 
chances  of  being  victimized. 

•  While  blacks  constituted  12  per- 
cent of  the  population  in  1980,  the 
proportion  of  blacks  in  local  jails  was 
40  percent  and  in  state  prisons,  47 
percent. 

•  Women  accounted  for  just  4  per- 
cent of  the  inmate  population  in  state 
and  federal  prisons  in  1981.  The 
number  of  women  institutionalized 
increased  more  than  150  percent 
from  1970  to  1981,  in  contrast  with  a 
78  percent  rise  for  men. 

•  Lack  of  sufficient  physical  evi- 
dence and  witness  problems— such  as 
reluctance  to  testify— are  the  key 
reasons  for  dismissals  of  criminal 
cases. 

•  Chronic  repeat  offenders  (those 
with  five  or  more  arrests  by  age  18) 
account  for  23  percent  of  all  male 
offenders,  but  they  commit  61  per- 
cent of  all  crimes. 

•  More  than  1  percent  of  the  U.S. 
population  is  under  some  form  of  cor- 
rectional sanction,  with  three  of  four 


Personnel 


Appointments 

Jane  A.  Ristani,  U.S.  Court  of  Inter- 
national Trade  Judge,  Nov.  25 

Elizabeth  V.  Hallanan,  U.S.  District 
Judge,  S.D.  W.Va.,  Nov.  30 

Stanley  S.  Harris,  U.S.  District  Judge, 
D.D.C.,  Dec.  2 

G.  Kendall  Sharp,  U.S.  District  Judge, 
M.D.  Fla.,  Dec.  14 

Thomas  J.  Curran,  U.S.  District  Judge, 
E.D.  Wis.,  Jan.  21 

Elevations 

W.  Earl  Britt,  Chief  Judge,  E.D.N.C, 

Oct.  8 
Tom   Stagg,   Chief  Judge,  WD.  La., 

Jan.  1 

Senior  Status 

William  P.  Copple,  U.S.  District  Judge, 
D.  Ariz.,  Nov.  30 

Bernard  Newman,  U.S.  Court  of  In- 
ternational Trade  Judge,  Dec.  31 

Deaths 

George  B.  Harris,  U.S.  District  Judge, 

N.D.  Cal.,  Oct.  18 
Mary    Anne    Richey,    U.S.    District 

Judge,  D.  Ariz.,  Nov.  25 
Robert    W.    Hemphill,    U.S.    District 

Judge,  D.S.C.,  Dec.  25 


of    these    being    supervised    in    the 
community. 

•  Within  a  year  of  being  releasee 
on  parole,  12  percent  of  prisoners  art 
likely  to  be  back  in  prison;  withir 
three  years  of  release,  24  percent  ol 
parolees  are  likely  to  be  back. 

•  Only  15  percent  of  Americar 
adults  have  ever  been  called  for  jur) 
duty. 

•  In  1981,  slightly  less  than  3  per 
cent  of  all  federal  and  state  govern 
ment  spending  was  for  criminal  anc 
civil  justice;  four-fifths  of  state  anc 
local  justice  dollars  go  for  payroll. 

Copies  of  the  B)S  report,  numbe 
NCJ-87068,  may  be  ordered  from  th< 
National  Criminal  Justice  Referenci 
Service,  Box  6000,  Rockville,  ML 
20850.  ' 


BULLETIN  OF  THE 
FEDERAL  COURTS 


^ 


New  Appointees  at  Parole  Commission,  NIC 


In  December,  President  Reagan 
and  Attorney  General  Smith  made  a 
number  of  significant  appointments 
to  the  U.S.  Parole  Commission  and 
the  National  Institute  of  Corrections. 
The  NIC  has  acquired  a  new  director, 
and  the  Parole  Commission  has  three 
new  commissioners. 

Vincent  |.  Fechtel,  Ir.,  has  been 
appointed  commissioner  by  the  presi- 
dent; he  will  serve  on  the  National 
Appeals  Board  of  the  Parole  Commis- 
sion. Mr.  Fechtel,  a  former  Florida 
state  legislator  as  well  as  a  business- 
man and  community  activist,  takes 
the  position  on  the  appeals  board 
most  recently  occupied  by  Audrey 
Anita  Kaslow. 

The  new  commissioner  for  the 
Southeast  Regional  Office  in  Atlanta 


is  Paula  Tennant,  who  replaces  Cecil 
C.  McCall.  Ms.  Tennant  was  a 
member  of  the  U.S.  Board  of  Parole, 
the  predecessor  of  the  commission, 
from  1970  to  1*574  and  was  director 
and  commissioner,  successively,  of 
the  western  region  from  1974  to 
1977.  She  has  also  served  as  assistant 
U.S.  attorney  in  Alaska,  district 
attorney  of  Lassen  County,  Califor- 
nia, and  most  recently,  assistant  dis- 
trict attorney  and  head  of  the  family 
support  division  of  San  Mateo 
County,  California. 

Helen  G.  Corrothers,  who  spent 
fifteen  years  in  the  U.S.  Army,  was, 
before  becoming  commissioner  for 
the  Parole  Commission's  Western 
Regional  Office  in  Burlingame,  Cali- 
fornia,  a    warden   for   the   Arkansas 


Department  of  Corrections  at  Pine 
Bluff.  Ms.  Corrothers,  the  first 
woman  to  become  treasurer  of  the 
American  Correctional  Association, 
is  the  first  black  woman  to  serve  on 
the  Parole  Commission. 

Before  being  appointed  director  of 
the  NIC  by  the  attorney  general, 
Raymond  C.  Brown  held  several 
important  positions  in  the  criminal 
justice  system.  He  is  also  a  twenty- 
five-year  veteran  of  the  Oakland, 
California,  Police  Department,  hav- 
ing retired  in  1972.  In  that  year  he 
was  named  to  the  California  Gover- 
nor's Select  Commission  on  Law 
Enforcement.  Later  he  held  succes- 
sive appointments  to  the  California 
Adult  Authority  Commission,  the 
California  Community  Release 
Board,  and  the  California  State  Board 
of  Prison  Terms.  ■ 


On  January  3,  1984,  The  Washington  Post  published  an  editorial 
commenting  on  the  Chief  justice's  Year-End  Report  for  19S3.  With  what  we 
hope  is  pardonable  pride,  this  editorial  is  reprinted  below  because  it  draws  on  at 
least  three  Federal  judicial  Center  and  Administrative  Office  reports  that 
precipitated  recommendations  from  the  Judicial  Conference  of  the  United  States 
and  their  subsequent  implementation  by  the  federal  courts. 


Saving  Big  Mo 

The  chief  justice  of  the  United 
States  has  earned  a  reputation  as  a 
court  manager,  a  jurist  personally 
dedicated  to  making  the  courts 
work  in  a  more  modern,  more  effi- 
cient and  less  costly  manner.  In  his 
annual  report  on  the  judiciary,  out 
today,  he  draws  attention  to  some 
cost-saving  steps  that  have  been 
taken  by  federal  court  administra- 
tors and  he  goes  on  to  encourage  a 
more  fundamental  change  that 
could  save  American  taxpayers 
really  big  money. 

Three  reforms  have  already 
been  started  that  sound  simple  but 
over  time  will  cut  costs  measur- 
ably. Reducing  the  size  of  a  jury 
service  notice  so  that  it  can  fit  into 
a  standard-size  envelope,  for 
example,  saves  9  cents'  postage  on 
every  piece  of  mail.  Sending  juror 
summonses   by  first-class  instead 


ney  in  the  Courts 

of  certified  mail  saves  a  quarter- 
million  dollars  a  year.  Gradually 
phasing  out  court  stenographers 
and  replacing  them  with  recording 
systems  will  save  tens  of  thou- 
sands of  dollars  in  each  courtroom. 

These  steps,  however,  pale  into 
insignificance  when  compared 
with  the  billions — yes,  billions — 
that  could  be  saved  by  "alternative 
dispute  resolution,"  as  the  chief 
justice  explains. 

In  1982,  the  public  spent  $4  bil- 
lion processing  criminal  cases. 
That's  pretty  much  a  fixed  cost 
that  can  only  be  controlled  by 
reducing  crime  or  refusing  to 
prosecute.  But  the  public  cost  of 
processing  civil  litigation  is  also 
substantial.  Eight  million  suits 
were  filed  in  state  and  federal 
courts  in  1982,  and  the  public 
spent  $2.2  billion  to  process  them. 


A  jury  trial  in  a  tort  case  in  Califor- 
nia costs  the  taxpayer  $8,300,  for 
example — often  more  than  the 
amount  at  stake  in  the  suit. 

The  chief  justice  believes  that 
many  of  these  cases  could  be 
settled  by  alternative  means — 
pretrial  conferences,  arbitration 
and  mini-trials  before  neutral 
third  parties.  He's  right.  In  Allegh- 
eny County,  Pa.,  for  example, 
where  60  percent  of  all  civil  cases 
are  sent  to  arbitration,  settlements 
increased  dramatically  and  the 
average  cost  of  processing  a  civil 
case  plummeted  to  $65. 

The  federal  courts  are  experi- 
menting with  alternative  methods 
of  dispute  resolution  such  as  arbi- 
tration. Many  local  courts,  includ- 
ing those  in  this  area,  have  had 
success,  especially  in  domestic 
relations  cases,  by  using  pretrial 
mediation  and  negotiation.  These 
methods  save  the  litigants  time, 
money  and  emotional  energy. 
They  should  also  be  encouraged 
because  they  reduce  public  costs 
and  free  up  tax  money  for  more 
urgent  and  productive  uses. 

®Copyright  The  Washington  Post 
January  3,   I  984. 
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MORRIS,  from  page  3 

have  the  court  security  officer  pro- 
gram fully  in  place  by  the  end  of  fiscal 
year  1985. 

How  did  you  decide  where  to  go 
first— where  to  place  the  first  500 
officers? 

We  based  those  decisions  on  our 
assessments  of  the  court  security 
plans,  the  needs  of  the  courts,  the 
potential  security  threats,  and  the 
extent  of  the  problems  that  resulted 
from  withdrawing  GSA's  federal 
protective    officers     from    various 


the  federal  government,  have  to  do 
more  work  than  we  really  are  staffed 
to  do  and,  therefore,  we  have  to  make 
very  difficult  choices.  We  have  devel- 
oped a  set  of  criteria  which  includes 
the  numbers  of  prisoners  moved  and 
the  numbers  of  court  days  held— a 
range  of  things  like  that— to  try  to 
come  up  with  some  consistent 
formula. 

Obviously,  the  problems  in  the 
Northern  District  of  Iowa,  the  West- 
ern District  of  Texas,  and  the  South- 
ern District  of  New  York  are  so 
different  that  trying  to  apply  a  stan- 


"Security  is  often  a  burden;  it  changes  the  habits  of 
people.  If  the  courts  are  not  prepared  to  change  habits, 
acquiring  the  equipment  is  a  useless  expense." 

—  Marshals  Service  Director  Stanley  E.  Morris 


court  facilities.  It  should  not  be  sur- 
prising that  courts  in  New  York  City, 
Brooklyn,  Miami,  New  Orleans,  Los 
Angeles,  and  Chicago,  for  example, 
have  been  of  high  priority.  The 
smaller  jurisdictions,  where  the  prob- 
lems are  less  acute,  will  come  on  line 
as  we  proceed. 

Who  will  provide  security  in  the 
courtroom? 

The  routine  services  in  the 
courtroom— security  for  the  judges, 
the  movement  of  prisoners,  the  over- 
sight of  juries— will  be  the  responsi- 
bility of  the  deputy  U.S.  marshals, 
not  the  responsibility  of  court  secu- 
rity officers.  The  court  security  offi- 
cer's job  is  to  provide  an  enhanced 
level  of  protection  to  the  total  judicial 
environment.  The  security  within 
the  courtroom  and  for  the  normal 
court  processes  will  be,  as  it  has 
always  been,  the  responsibility  of  the 
marshals. 

How  do  you  determine  the  number 
and  the  mix  of  officers  and  marshals 
who  are  assigned  to  each  court? 

Probably  one  of  the  most  difficult 
management  responsibilities  that  we 
have  at  headquarters  is  to  assess 
needs  and  to  apply  resource  levels 
necessary  to  meet  those  needs.  This 
would  not  be  a  problem  if  we  had 
adequate  resources.  But  in  fact  we, 
like  many  of  the  other  components  of 


dard  cookbook  solution  to  their 
resource  needs  is  subject  to  some  crit- 
icism. Therefore,  we  need  to  add  to 
the  formula  a  blend  of  common  sense 
and  an  understanding  of  what  those 
problems  are.  One  of  the  things  1 
have  been  trying  to  do,  and  hope  to 
continue  to  do,  is  to  visit  with  our 
offices  around  the  country  and  to  talk 
with  the  chief  judges  and  the  U.S. 
attorneys,  as  well  as  with  our  own 
people.  I  can  then  make  my  own  judg- 
ments as  to  where  the  resources 
should  be  increased  or  decreased. 
This  is  a  very  difficult  area. 

In  addition  to  court  size,  what  fac- 
tors would  contribute  to  increasing 
the  number  of  officers  and  marshals 
assigned? 

The  nature  of  the  cases  that  a  juris- 
diction has  been  having  or  will  be 
having  is  an  obvious  concern.  Cases 
involving  terrorism  and  major  drug 
trafficking  present  problems. 
Another  area,  one  of  deep  concern  to 
me,  is  the  jail  problem— the  availabil- 
ity of  jail  space.  It  impacts  the  mar- 
shals very  directly  because,  in  most 
jurisdictions,  we  have  to  contract 
with  local  sheriffs  for  space.  In  some 
cases,  because  of  overcrowding  and 
because  of  other  reasons,  we  have  to 
go  long  distances  to  bring  the  prison- 
ers to  and  from  the  courtroom.  That 
is  very  expensive,  not  just  in  terms  of 


gasoline.  You've  got  deputy  marshals 
who  have  to  spend  six  or  seven  hours 
a  day  in  a  vehicle  just  simply  moving 
the  prisoners  in  and  out. 

You  have  mentioned  personnel, 
but  what  about  security  equipment? 
Who  will  have  the  responsibility  in 
this  area? 

There  is  a  phase-in  process  here.  In 
the  past,  we  have  had  some  responsi- 
bilities for  equipment;  GSA  had 
responsibility  for  most  of  the  major 
systems.  Equipment  responsibilities 
now  have  been  transferred  to  the 
Marshals  Service. 

It  is  very  important  that  all 
members  of  the  court  security  com- 
mittee understand  what  it  is  that  is 
being  acquired.  There  is  nothing 
more  devastating— both  to  the  tax- 
payer and  in  terms  of  the  level  of 
security — than  to  go  out  and  acquire 
a  lot  of  fancy  gadgets  that  are  then 
immediately  unplugged  or  defused.  I 
will  tell  you  that  I  know  of  several 
jurisdictions  where  that  is  precisely 
what  is  happening.  We  have  made 
major  expenditures  in  new  court- 
houses that  are  being  circumvented 
by  court  personnel  because  they 
either  were  not  involved  in  under- 
standing what  the  systems  required 
or  simply  don't  want  to  be  bothered. 
See  MORRIS,  page  8 


Position  Available 
Circuit  Executive,  U.S.  Court  of 
Appeals  for  the  Third  Circuit,  Phi- 
ladelphia, Pennsylvania.  Salary  up 
to  $66,000  per  year,  commensurate 
with  education  and  experience. 
Certification  by  the  Board  of  Certi- 
fication, pursuant  to  28  U.S.C.  § 
332(f),  is  a  prerequisite  to  appoint- 
ment, but  applications  from  all 
qualified  individuals  are  encour- 
aged. Qualifications  include  proven 
management  and  administrative 
skills;  undergraduate  degree  in 
management  or  related  field  expe- 
rience in  administration  or  equiva- 
lent is  required.  Legal  training  is 
preferred,  but  not  mandatory.  To 
apply,  send  resume  by  February  15 
to  Paul  Nejelski,  20716  U.S.  Court- 
house, 601  Market  Street,  Philadel- 
phia, PA  19106. 
EQUAL  OPPORTUNITY  EMPLOYER 
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State-Federal  Judicial 
Councils  Explore  Broad 
Range  of  Issues 

In  1983,  state-federal  judicial  coun- 
cils provided  a  forum  for  state  and 
federal  judges  to  discuss  matters  of 
mutual  concern  and  to  seek  solutions 
to  problems  common  to  both  judicial 
systems.  Significant  issues  discussed 
at  these  meetings  are  highlighted 
below. 

Certification  of  state  law  ques- 
tions. The  procedures  for  and  prob- 
lems with  certifying  questions  of 
state  law  to  high  state  courts  was  the 
most  popular  council  topic.  The  Sep- 
tember 1983  endorsement  by  the 
Judicial  Conference  of  the  American 
Bar  Association's  resolution  urging 
that  all  states  adopt  certification 
procedures,  coupled  with  the  publica- 
tion of  the  Federal  Judicial  Center's 
report  Certifying  Questions  of  State  Law: 
Experience  of  Federal  judges,  sparked 
interest  in  several  jurisdictions.  Ap- 
proximately one-half  of  the  states 
now  provide  for  certification  of  state 
law  questions  in  state  constitutions, 
statutes,  or  rules  of  court. 

Federal  Rules  of  Procedure. 
Amendments  to  the  Federal  Rules  of 
Civil  and  Criminal  Procedure  and 
changes  to  the  bankruptcy  rules 
became  effective  on  August  1  of  last 
year.  These  changes  and  their  conse- 
quences were  discussed  by  a  number 
of  councils.  Rules  pertaining  to  civil 
discovery  were  of  particular  interest. 
Death  penalty  cases.  Problems 
generated  by  multiple  appeals  and 
last-minute  motions  in  death  penalty 
cases  concerned  the  councils.  As 
noted  by  Chief  Judge  John  Godbold  of 
the  Eleventh  Circuit,  "These  cases 
present  the  federal  judiciary  in  this 
circuit  with  the  most  difficult  situa- 
tion we  have  had  to  face  since  the 
most  pressing  days  of  school 
desegregation." 

As  an  effort  to  resolve  problems 
related  to  death  penalty  cases,  the 
Georgia  State-Federal  Judicial  Coun- 
cil and  the  Georgia  Institute  of  Con- 
tinuing  Judicial  Education 
See  COUNCILS,  page  8 


THETHIRD  BRANCH 


MORRIS,  from  page  6 

In  those  cases,  we  need  to  sit  down 
with  the  judges  and  explain  to  them 
what  the  various  security  mecha- 
nisms are  and  why  they  are  desirable. 
Security  is  often  a  burden;  it 
changes  the  habits  of  people.  If  the 
courts  are  not  prepared  to  change 
those  habits,  acquiring  the  equip- 
ment is  a  useless  expense.  It  needs  to 
be  understood  that  in  many  cases  and 
in  many  circumstances  security 
equipment  is  not  only  less  expensive 
but  more  effective  than  people.  Even 
if  we  could  provide  people  constantly 
to  walk  the  halls,  the  fact  is  that  a 
camera  and  an  intercom  system  are  a 
much  more  effective  assurance  of 
security  to  a  judge's  chambers. 

Will  maintenance  and  new  equip- 
ment purchases  come  out  of  the  same 
$16  million  budget? 

Yes.  About  20  percent  of  the 
resources  in  the  first  year  will  be  for 
those  items. 

Please  describe  the  security  con- 
figuration in  a  typical  courthouse 
once  all  current  plans  are  in  place. 

In  a  single-use  building  — where 
only  the  court  family  is  involved — the 
protection  of  the  building  itself  is  the 
responsibility  of  CSA.  If  somebody 
goes  out  and  tears  the  sign  down  or 
saws  a  flagpole  down  or  breaks  a  win- 
dow, that's  GSA's  responsibility. 
They  are  setting  up  a  new  form  of 
roving  guard  patrol  to  watch  the 
exterior  of  the  buildings  and  to  pro- 
vide security  when  it  is  vacant  and 
over  weekends. 

Is  that  called  perimeter  security? 
Yes.  The  Marshals  Service,  then, 
has  responsibility  for  court  security. 
Court  security  officers  would  pro- 
vide general  security  throughout  the 
building. 

Finally,  the  movement  of  prison- 
ers, protecting  the  normal  operations 
of  the  courts,  the  survey  of  security 
needs  at  the  courthouse,  and  the  like 
would  be  the  responsibility  of  deputy 
U.S.  marshals 

More  difficulties  arise  when  you 
have  a  multiuse  building  where  the 
main   entrance   is   used    to  get   into  a 


number  of  government  offices.  If 
(,S A  runs  the  building,  then  CS A  has 
the  responsibility  for  entry  controls 
into  the  building,  into  the  garage 
areas,  and  the  like.  Here  is  where  you 
get  into  the  gray  areas.  In  those  cir- 
cumstances, we  will  try  to  build  up  a 
security  perimeter  for  the  courts  and 
the  immediate  court  environment. 

What  is  the  role  of  the  court  secu- 
rity committee  in  making  up  the 
security  plans? 

The  committee's  responsibility  is 
to  identify  the  security  needs  of  the 
court  and  to  decide  how  to  respond  to 
those  needs.  The  marshal,  based  on 
those  needs,  comes  up  with  a  plan. 
That  plan  includes  equipment 
requirements,  court  security  officer 
deployment,  etc.  The  plan  is  submit- 
ted for  approval  to  the  committee  and 
then  is  sent  to  our  headquarters, 
where  we  take  into  account  any 
resource  constraints. 

It  is  important  to  note  that  the 
work  of  the  court  security  commit- 
tees does  not  end  with  the  completion 
and  submission  of  the  plan;  security 
issues  are  ongoing.  Security  needs 
change;  problems  continue  to  arise. 
To  the  extent  that  we  can  keep  the 
component  parts  of  this  system 
working  together  in  advance  of  prob- 
lems and  crises,  the  better  off  we  will 
be.  I  would  encourage  the  commit- 
tees to  still  get  together  and  to  make 
sure  that  things  are  going  the  way 
they  are  supposed  to  be  going.  They 
should  make  sure  that  if  people  are 
unhappy  with  the  systems,  those 
problems  are  communicated  to  us  for 
solution. 

What  should  a  judge  do  if  he  or  she 
has  complaints  about  or  problems 
with  the  security  being  provided  in 
the  court? 

As  a  matter  of  routine,  he  or  she 
should  contact  the  U.S.  marshal.  1 
would  hope  that  a  judge  would  call  or 
write  me  if  there  is  a  problem  that 
cannot  be  resolved  by  the  marshal.  If 
the  marshal  is  not  doing  his  or  her 
job,  or  if  the  Marshals  Office  is  not 
doing  its  job,  then  judges  should  let 
me  know.  1  have  an  open  line  to  the 


judiciary  as  well  as  to  all  U.S.  mar- 
shals. And  I  don't  particularly  like 
surprises.  I  like  to  be  on  top  of  what's 
going  on.  I'm  aware  that  there  are 
problems— a  number  of  judges  have 
already  spoken  to  me  on  the  subject 
of  the  need  for  additional  resources.  I 
also  intend  to  meet  with  judges  when- 
ever I'm  in  a  specific  area,  and  I  hope 
that  they  will  take  the  opportunity  to 
tell  me  what's  "broke"  and  what's 
working.  ■ 


COUNCILS,  from  page  7 

cosponsored  a  two-day  seminar  on 
habeas  corpus  for  Georgia's  federal 
circuit  and  district  judges  and  the 
state  judges  of  the  Georgia  Superior 
Court,  Court  of  Appeals,  and 
Supreme  Court.  The  Center 
arranged  for  Professor  Ira  Robbins  of 
American  University  to  lecture  to  the 
seminar  on  "Federal  Habeas  Corpus 
and  the  State  Trial  )udge:  Problems, 
Pitfalls,  and  Prognosis." 

Georgia  Chief  Justice  Harold  Hill 
called  the  seminar  a  "historic  occa- 
sion," which  brought  federal  and 
state  judges  together  to  consider  one 
of  the  major  sources  of  friction 
between  the  two  systems. 

Restitution  and  victim  compensa- 
tion. There  are  many  unresolved 
questions  regarding  the  application 
of  the  federal  Victim  and  Witness 
Protection  Act  of  1982  (effective  in 
1983)  as  well  as  of  similar  statutes  in 
many  of  the  states.  Common  prob- 
lems regarding  these  statutes  were 
recurrent  themes  at  the  council 
meetings. 

In  addition,  state-federal  councils 
met  to  explore  judicial  immunity,  voir 
dire,  sentencing,  case  management, 
and  the  use  of  state  judicial  officers  to 
issue  federal  search-and-arrest  war- 
rants or  to  set  bail  for  federal 
defendants. 

For  further  information  on  state- 
federal  judicial  council  meetings, 
including  suggested  subjects  and 
literature,  write  or  call  Alice  O'Don- 
nell  at  the  Federal  Judicial  Center 
(FTS  or  202-633-6359).  ■ 


CHIEF  JUSTICE,  from  page  4 

conflicts  and   to  allow  the  Supreme 
L  ourt   to  turn  its  attention  to  cases 
that  more  clearly  merit  its  review.  In 
each  of  the  last  three  terms,  Chief 
lustice  Burger  said,  the  Court  dealt 
with   an  average  of  forty-two  cases 
involving  intercircuit  conflicts.  The 
Chief    lustice   is   confident    that   the 
intercircuit  panel  proposed  in  current 
bills  can  potentially  remove  forty  to 
fifty  cases  a  year  from  the  Court's 
calendar.  With  two  sittings  annually 
of   two   weeks   each,   an   intercircuit 
tribunal   could    hear   a    minimum   of 
twelve  cases  each  week.  Thus  circuit 
udges    on    the    tribunal    would    not 
need  to  be  away  from  their  regular 
Juties  more  than  three  or  four  weeks 
1  year.  "Any  thought,"  the  Chief  Jus- 
tice assured,  "that  the  reduction  of 
:he  Supreme  Court  calendar  by  40-50 
irgued  cases  is  of  no  great  help  is  not 
lccurate;  nor  is  it  true  that  the  Tem- 
jorary  Panel  will  impose  a  significant 
jurden  on  courts  of  appeals." 

Additional  judgeships.  During  the 
ast  decade,  the  district  courts'  case- 
oad  has  risen  Q0  percent,  but  the 
■.umber  of  judgeships  authorized  by 
longress  has  increased  only  29  per- 
ent.  And  although  judges  have 
mproved  case  management  tools, 
hese  "tools  are  ineffective  if  we  are 
onstantly 'short-changed' on  judicial 
•ersonnel,"  remarked  the  Chief  |us- 
ice.  While  he  noted  that  the  Judicial 
lonference  of  the  United  States  "has 
letermined  that  51  district  court 
udgeships  and  24  circuit  court  judge- 
hips  are  needed  immediately,"  the 
-hief  (ustice  stressed  his  preference 
hat  Congress  not  create  a  massive 
ncrease  in  judgeships  all  at  once, 
uch  as  occurred  with  the  1978 
)mnibus  Judgeship  Act;  rather,  a 
etter  way  for  Congress  to  respond 
o  judicial  system  needs  would  be  to 
uthorize  judgeships  when  the  Judi- 
ial  Conference  makes  its  periodic 
stimates  of  judgeship  needs. 

Prisoner  employment.  The  recent 
epeal  by  Congress  of  the  prohibition 
n  the  use  of  prison-made  products  in 
ederally  funded  highway  projects 
'as  a  significant  move  in  the  right 


Noteworthy 


FBA  Judiciary  Section.  The  first 
substantive  act  of  the  newly  formed 
ludiciary  Section  of  the  Federal  Bar 
Association  was  to  sponsor  a  resolu- 
tion urging  the  repeal  of  the  Social 
Security  Amendments  of  1983  as 
applied  to  the  salaries  of  retired  fed- 
eral judges.  The  resolution  was 
adopted  overwhelmingly  by  the 
FBA's  governing  body,  the  National 
Council. 

The  Judiciary  Section  is  chaired  by 
Chief  Judge  Robinson  O.  Everett  of 
the  U.S.  Court  of  Military  Appeals 
and  includes  committees  on  Judicial 
Administration,  U.S.  Magistrates, 
Administrative  Law  Judges,  U.S. 
Bankruptcy  Judges,  and  Military 
Judges. 

*  *  * 

New  concept  for  CLE.  The  Univer- 
sity of  Pennsylvania  Law  School,  in 
an  effort  to  "get  lawyers  to  think," 
has  begun  offering  a  continuing  legal 
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education  (CLE)  plan  for  Philadelphia 
law  firms. 

The  program  is  like  CLE  plans 
available  in  many  parts  of  the  country 
except  for  two  important  elements. 
First,  the  classes  will  be  similar  to  reg- 
ular law  school  courses  rather  than 
being  practice  oriented.  According  to 
Dean  Robert  H.  Mundheim,  the 
courses  are  designed  to  make  lawyers 
"generalists."  Second,  the  program  is 
being  marketed  directly  to  law  firms 
and  other  employers,  whocan  pay  for 
their  lawyers  to  take  any  of  the 
offered  courses. 


Opinion  publication  rule.  After  a 
one-year  experiment  with  a  "partial 
publication"  rule  applicable  to  their 
courts  of  appeals,  the  California 
Supreme  Court  has  now  made  the 
rule  permanent.  The  new  rule  autho- 
rizes a  court  of  appeals  to  certify  only 
part  of  an  opinion  for  publication 
when  the  part  being  published  meets 
the  same  criteria  applied  to  full 
opinions. 


direction.  But  Chief  Justice  Burger 
exhorted  Congress  and  the  states  to 
pass  further  legislation  aimed  at  pro- 
viding meaningful  employment  for 
inmates  while  in  prison  that  will  give 
them  marketable  skills  upon  their 
release.  Pilot  programs  indicate  that 
moneys  earned  by  prisoners  alsogen- 
erate  tax  dollars,  reimburse  states  for 
prison  operating  costs,  and  assist  in 
providing  for  prisoners'  families  and 
for  victims'  compensation. 

As  to  other  matters,  the  Chief  Jus- 
tice gratefully  acknowledged  several 
developments  within  the  judiciary  to 
facilitate  case  processing  and  to 
reduce  costs.  Noteworthy  among 
such  internal  improvements  in  judi- 
cial administration  during  1983  were 
the  amendments  to  the  federal  rules 
of  procedure,  particularly  the  civil 
rules,  that  became  effective  August 
1,  1983.  Referring  to  a  pilot  bench- 
bar  workshop  sponsored  recently  by 
the     Federal     Judicial     Center     that 


brought  a  small  group  of  judges, 
attorneys,  and  scholars  together  to 
explore  means  to  curtail  discovery 
abuse,  he  noted  that  the  newly 
amended  rules  provide  "important 
tools  for  making  discovery  more  rele- 
vant and  efficient."  The  Chief  Justice 
observed  further  that  the  amend- 
ments will  help  to  limit  attorney 
abuses  in  discovery  and  motion  prac- 
tice, as  well  as  help  judges  to  acquire 
early  and  firm  control  over  litigation. 
Nevertheless,  the  Chief  (ustice  said, 
"Significant  changes  in  the  discovery 
system  will  come  only  if  judges  are 
prepared  to  reward  attorney  actions 
that  expedite  action  on  cases,  and  to 
penalize  actions  that  delay  cases 
needlessly." 

The  1983  amendments  are  not  suf- 
ficient, moreover,  to  control  the 
interrelated  calamities  of  high  litiga- 
tion costs  and  excessive  delays.  Addi- 
tional changes  will  be  needed.  "The 
See  CHIEF  JUSTICE,  page  10 
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rule  designed  to  encourage  settle- 
ments and  to  avoid  protracted  litiga- 
tion, for  example,  should  contain 
stronger  and  fairer  incentives  for  set- 
tlement." Furthermore,  the  Chief 
Justice  asserted,  "Claimants  who  do 
not  clearly  improve  their  position  in  a 
trial  verdict  over  settlement  offers 
should  be  taxed  with  costs  and  fees 
for  their  failure  to  settle." 

The   Chief  Justice   also  called   for 
increased   use  of  arbitration.  Refer- 
ring to  a  1983  Federal  Judicial  Center 
report   that  analyzed  court-annexed 
arbitration  in  the  federal  courts,  he 
said  that  new  data  published  this  year 
"clearly     demonstrate     that     court- 
annexed    arbitration    substantially 
reduces  the  proportion  of  cases  that 
ultimately  go  to  trial."  In  commend- 
ing procedures  calling  for  arbitration, 
he  noted  that  in  at  least  two  federal 
courts  where  cases  were  referred  to 
arbitration,    trials   were   reduced   50 
percent.    In   the   Eastern   District  of 
Pennsylvania,  fewer  than  2  percent 
of  the  cases   referred  to  arbitration 
reached    trial.    Arbitration    has    also 
received  the  attention  of  Congress. 
Last  July,  Congressman  Robert  Kas- 
tenmeier    introduced    a    bill    in    the 
House  (H.R.  3b92)  which  includes  a 
provision   that  diversity  cases  must 


first  be  submitted  to  arbitration.  The 
bill  further  provides  that  if  the  party 
bringing  the  action  obtains  a  substan- 
tially less  favorable  result  from  the 
judgment    of    the   court    than    from 
arbitration,   that   party   will  have  to 
pay  to  the  opposing  litigant  "all  costs 
and  reasonable  fees  and  other  expen- 
ses ...  including    interest    accruing 
from  the  date  the  action  is  brought." 
Prebriefing    conferences,    which 
help   to   promote   the   settlement  of 
cases  by  counsel  or  to  aid  counsel  in 
case    preparation,   are   being   under- 
taken in  at  least  six  courts  of  appeals. 
Evaluations     of     these     programs, 
including   the   Center's  reevaluation 
of  the  Second  Circuit's  Civil  Appeals 
Management  Plan  (CAMP),  indicate 
significant  reductions  in  the  number 
of    appeals    going    forward    in    the 
courts  and  improvement  in  the  qual- 
ity of  briefs  and  arguments  in  cases 
that  do  not  settle. 

The  Chief  Justice  had  praise  for 
several  economizing  initiatives 
undertaken  within  the  court  system 
that  promise  to  save  taxpayers  signif- 
icant amounts  of  money  in  this  and 
coming  years.  The  one  having  the 
greatest  cost-saving  potential  is  the 
regulation  adopted  this  past  Sep- 
tember by  the  Judicial  Conference 
that  allows  use  of  electronic  sound 
recording  by  individual  judges  as  an 


alternative  to  more  traditional  court- 
reporting  methods.  The  regulation, 
based  on  the  results  of  a  study  by  the 
Center,  went  into  effect  on  January 
1,  1984. 

Chief  Justice  Burger  observed  that 
1984  marks  the  350th  anniversary  of 
the  founding  of  Williamsburg,  site  of 
many  historic  events  and  also  of  the 
Brookings  Institution  seminars  on 
the  administration  of  justice.  He 
announced  that  those  meetings, 
which  have  proved  fertile  grounds 
for  discussion  of  both  new  and  old 
problems  facing  our  justice  system, 
will  now  be  held  biennially. 

And  the  Chief  Justice  looked  for- 
ward to  another  notable  anniversary, 
that  of  the  bicentennial  of  the  Consti- 
tution in  1987.  Now  that  President 
Reagan    has    signed    into   law   a   bill 
establishing  a  bicentennial  commis- 
sion, plans  will  soon  be  going  forward 
for  bicentennial  activities  across  the 
country.   "The   Bicentennial,"  Chief 
Justice    Burger    noted,  "is   a   unique 
opportunity  to  examine  our  impres- 
sive constitutional  achievements,  and 
the     personal     integrity,     individual 
responsibility  and  accountability,  the 
traditions  of  home  and  family,  strong 
religious  beliefs,  and  tolerance  for  the 
rights   of   minorities   and   the  unor- 
thodox that  make  our  system  of  free 
government  work."  " 
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Trial  Court  Representatives  Meet  to        ttty  it       ^&se  Prisons  as  Factories 
Discuss  Decentralized  Automation  Project    ^%To  Produce  Marketable 
k.  ,  .  ..     ,  Goods,  Says  Chief  Justice 

At  a  recent  meeting  ot  representa- 
tives from  forty-seven  federal  trial 
courts,  the  plan  to  decentralize  auto- 
mation in  the  U.S.  district  courts — 
the  District  Court  Automation 
Project — was  discussed  in  depth. 

During  the  February  13-15  meet- 
ing held  in  Washington,  D.C.,  Cor- 
don Bermant,  director  of  the  Federal 
ludicial  Center's  Innovations  and 
Systems  Division,  and  Fred  McBride, 


aging  centralized  computer  system 
that  currently  supports  more  than 
300  terminals.  Background  work  on 
this  effort  has  been  under  way  since 
the  fall  of  1982. 

The  project  is  the  combined  effort 
of  the  Federal  Judicial  Center  and  the 


Speaking  recently  at  the  Safer 
Foundation  banquet  in  Chicago, 
Chief  Justice  Warren  E.  Burger  stated 
that  the  prison  and  correction  sys- 
tems in  the  United  States  "were  fail- 
ing    even     to    approach,     let     alone 


Administrative  Office,  with  substan-      accomplish,    reasonably    supportable 
tial     assistance     from     the     District      objectives." 

Courts     Users     Group.     The     users  He     analogized     the    situation    to 

group  consists  of  representatives —  repeated  attempts  of  a  repair  shop  to 
director  of  the  Systems  Services  Di-  mostly  clerks  of  court — appointed  by  fix  faulty  brakes  on  an  automobile, 
vision  of  the  Administrative  Office, 
described  the  sweeping  change  from 
centralized,  large  mainframe  pro- 
cessing in  Washington  to  decentral- 
ized processing  on  small,  powerful 
computers  located  in  federal  court- 


the  chief  judges  of  forty-seven  trial  "When  we  send  a  convicted  criminal 

courts;   small-,   medium-,  and  large-  to  prison,"  he  said,  "and  that  prisoner 

sized    courts    are    represented.    The  comes  out  and  repeats,  and  goes  back 

members    of    the    users    group    will  in,  comes  out  and  repeats  again,  it  is 

work  closely  with  the  FJC  and  the  AO  reasonable     to     conclude     that     the 

to  define  and   review  the  computer  'brakes' society  and  the  courts  tried  to 


houses  throughout  the  country.  This      systems  that  will  be  installed  in  their      put  on  his  conduct  are  not  working." 


change  follows  the  direction  de- 
scribed in  the  Five-Year  Plan  for  Automa- 
tion in  the  United  States  Courts  (see  The 
Third  Branch,  September  1983).  The 
plan  was  triggered  in  part  both  by  the 
desire  to  take  advantage  of  newer, 


courts. 

The  users  group  was  informed 
that  since  existing  systems  will  be 
reprogrammed  for  the  new  hard- 
ware, those  systems  can  be  rede- 
signed to  better  serve  the  courts  in 


less  expensive  technology  and  by  the      ways  that  had  not  been  possible  in  the 
need  to  terminate  dependence  on  the  See  AUTOMATION,  page  4 


Administrative  Office,  Marshals  Service  Sign 
Agreement  on  Court  Security 


A  memorandum  of  understanding 
between  the  United  States  Marshals 
Service  and  the  Administrative  Office 
of  the  United  States  Courts  regarding 
federal  court  security  programs  has 
been  signed.  It  establishes  guidelines 
and  procedures  for  implementing  the 
recommendations  of  the  Attorney 
General's  Task  Force  on  Court  Secur- 
ity announced  in  a  joint  statement  by 
Chief  lustice  Warren  E.  Burger  and 
Attorney  General  William  French 
Smith  before  the  (udicial  Conference 
in  March  1982. 

The  memorandum  defines  and 
details  the  Marshals  Service's  court 
security  programs  and  expresses  the 
terms  and  conditions  under  which 
funds  appropriated  to  the  federal  judi- 


ciary are  to  be  transferred  to  the  Mar- 
shals Service  for  use  in  providing 
security  to  the  federal  courts.  Among 
the  items  discussed  are  courtroom, 
personal,  and  judicial  facility  security, 
court  security  surveys,  district  court 
security  plans,  and  the  installation  and 
maintenance  of  security  systems  and 
equipment. 

With  the  signing  of  the  memoran- 
dum, AO  Director  Foley  transferred  to 
the  Marshals  Service  the  $18,690,000 
appropriated  by  Congress  for  court 
security  in  fiscal  year  1984. 

Copies  of  the  memorandum  have 
been  distributed  by  the  Administrative 
Office.  Questions  and  comments 
should  be  directed  to  the  AO's  Office 
of  Court  Security  (FTS  786-6003). 


There  is  a  limit  to  the  number  of 
times  one  should  go  back  to  the  same 
"garage"  for  repairs  and  a  limit  to  the 
trust  that  should  be  placed  in  the 
present  correction  system's  ability  to 
deal  with  criminal  offenders. 

While  confessing  that  he  did  not 
know  precisely  what  should  be  done, 
and  noting  that  he  had  not  yet  found 
anyone  who  possessed  the  complete 
solution  to  this  intractable  problem, 
the  Chief  Justice  proposed  some 
changes  in  and  new  standards  for  our 
approach  to  prisons. 

First,  prisons  should  be  converted 

from   existing   patterns — often   only 

See  CHIEF  JUSTICE,  page  2 
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CHIEF  JUSTICE,  from  page  1 
warehouses— into  places  of  educa- 
tion, training,  and  production.  Penal 
institutions  should  become  factories 
and  shops  for  the  production  of  mar- 
ketable goods,  in  the  process  of  which 
inmates  will  learn  marketable  skills 
and  acquire  positive  work  habits.  "If 
the  work  ethic  is  good  for  the  taxpay- 
ers, it  ought  to  be  encouraged  in  pri- 
soners." Next,  statutes  that  limit  the 
amount  of  prison  industry  produc- 
tion and  the  markets  for  prisoner- 
produced  goods  should  be  repealed. 
Necessary  also  is  the  repeal  of  laws 
that  restrict  the  sale  or  transporta- 
tion of  prison-made  goods.  Finally, 
leaders  of  business  and  organized 
labor  must  work  cooperatively  to 
permit  the  wider  use  of  productive 
facilities  in  prisons. 

As  examples,  Chief  lustice  Burger 
pointed  to  the  Scandinavian  prisons, 
where  inmates  have  been  producing 
usable  products  for  over  a  century, 
and  to  a  penal  institution  he  visited  in 
the  People's  Republic  of  China  that 
produces  men's  socks  and  casual 
shoes,  functioning  like  "a  factory 
with  a  fence  around  it."  He  noted  an 
important  development  in  Minne- 
sota, where  prisoners  trained  at  pri- 
vate expense  are  engaged  in 
assembling  computers  for  Central 
Data  Corporation;  these  inmates 
have  been  promised  jobs  in  the  corpo- 
ration when  they  leave  prison. 

While  noting  that  the  recent  repeal 
by  Congress  of  the  prohibition  on  the 
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use  of  prison-made  products  in  feder- 
ally funded  highway  projects  is  a  sig- 
nificant move  in  the  right  direction, 
the  Chief  Justice  argued  that  addi- 
tional steps  can  be  taken  at  all  levels 
of  government.  Markets  for  prison- 
made  products  can  be  expanded.  A 
good  place  to  start,  the  Chief  Justice 
suggested,  would  be  to  have  prisons 
supply  at  least  some  of  the  needs  of 
city  and  state  governments  for 
"machine  parts  for  lawnmowers, 
automobiles,  washing  machines  or 
refrigerators." 

Though  the  Chief  Justice  acknowl- 
edged that  his  suggestions  for  devel- 
oping prison  production  programs 
and  for  expanding  the  markets  for 
prisoner-produced  goods  would 
affect  the  private  sector,  he  feels  that 
the  impact  on  the  CNP  would  be 
infinitesimal  and  urged  that  business 
and  labor  leaders  cooperate  in  this 
venture.  "I  cannot  believe  for  one 
moment,"  he  noted,  "that  this  great 
country  of  ours,  the  most  voracious 
consumer  society  in  the  world,  will 
not  be  able  to  absorb  the  production 
of  prison  inmates  without  significant 
injury  to  private  employment  or  busi- 
ness. With  the  most  favorable 
results,  the  production  level  of  prison 
inmates  would  be  no  more  than  a  tiny 
drop  in  the  bucket  in  terms  of  our 
Gross  National  Product." 

With  the  country  about  to  embark 
on  a  multibillion-dollar  prison  con- 
struction program,  and  with  450,000 
inmates  costing  $17  million  per  day, 
it  is  critically  important  to  begin  the 
exploration  and  implementation  of 
these  suggestions,  "lust  more  stone, 
mortar  and  steel  for  walls  and  bars" 
will  not  change,  he  said,  "the  current 
melancholy  picture  of  escalating 
costs,  increasing  inmate  populations, 
and  high  rates  of  recidivism." 

The  Chief  lustice  concluded  that 
we  are  faced  with  the  choice  of  build- 
ing more  "human  warehouses"  or 
striking  out  on  a  new  course  to  con- 
struct institutions  with  education, 
training,  and  production  programs. 
The  models  and  patterns  for  changes 
are  there;  the  needed  improvements, 
he  believes,  "will  cost  less  in  the  long 


Personnel 


Nominations 

Pauline  Newman,  U.S.  Circuit  Judge, 

Fed.  Cir.,  Jan.  30 
James  H.  Wilkinson  III,  U.S.  Circuit 

Judge,  4th  Cir.,  Jan.  30 
John  R.  Hargrove,  U.S.  District  Judge, 

D.  Md.,  Jan.  30 

Elevation 

Cordon  Thompson,  Jr.,  Chief  ludge, 
S.D.  Cal.,  Jan.  22 

Resignation 

Fred  Shannon,  U.S.  District  Judge, 
W.D.  Tex.,  Jan.  1 

Senior  Status 

Franklin  T.  Dupree,  Jr.,  U.S.  District 
Judge,  E.D.N.C,  Dec.  31 

Robert  H.  Schnacke,  U.S.  District 
Judge,  N.D.  Cal.,  Dec.  31 

Frederick  Landis,  U.S.  Court  of  Inter- 
national Trade  Judge,  Dec.  31 

Howard  B.  Turrentine,  U.S.  District 
Judge,  S.D.  Cal.,  Jan.  22 

James  S.  Holden,  U.S.  District  Judge, 
D.  Vt.,  Jan.  29 

Death 

Robert  Firth,  U.S.  District  Judge, 
CD.  Cal.,  Jan.  4 


run  than  failure  to  make  them." 

He  urged  that  states  look  to  the 
example  of  the  Federal  Bureau  of  Pri- 
sons, whose  leaders  from  Sanford 
Bates  and  James  V.  Bennett  to  the 
present  director,  Norman  Carlson, 
have  successfully  applied  many  of  the 
practices  of  the  northern  European 
countries.  Last  summer  the  Chief 
lustice  headed  a  team  of  American 
leaders  who  visited  prisons  in 
Sweden  and  Denmark  for  ten  days. 
Frank  Considine,  president  of 
National  Can  Company,  Steven  Hill, 
director  of  Weyerhaeuser  Corpora- 
tion Personnel  &  Training,  Senator 
Mark  Hatfield,  Congressman  Robert 
Kastenmeier,  J.  Albert  Woll,  general 
counsel  of  AFL-CIO,  and  Norman 
Carlson  were  members  of  the  Ameri- 
can team.  ■ 
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Hearings  Held  on  Proposed  Changes  to  Civil  Rules 


Reviewing  the  proposed  amendments  are  (I.  to  r.)  judge  Edward  T.  Cignoux,  chairman 
of  the  Committee  on  Rules  of  Practice  and  Procedure,  and  Prof.  Arthur  R.  Miller, 
reporter  to,  and  judge  Walter  R.  Mansfield,  chairman  of,  the  Advisory  Committee  on 
Civil  Rules. 


ludge  Walter  R.  Mansfield  (2nd 
Cir.)  and  Judge  Edward  T.  Gignoux 
(D.  Me.)  were  joint  chairmen  of  pub- 
lic hearings  on  proposed  amend- 
ments to  the  Federal  Rules  of  Civil 
Procedure  that  convened  in 
Washington  on  January  18.  Hearings 
were  also  held  before  the  Advisory 
Committee  on  Civil  Rules  in  Los 
Angeles  on  February  3.  The  rules  for 
which  amendments  have  been  pro- 
posed are  civil  rules  5,  6(a),  45,  52(a), 
68,  71  A,  and  83  and  admiralty  rules  B, 


C,  and  E.  (For  a  summary  of  signifi- 
cant proposed  amendments,  see  the 
October  1983  issue  of  The  Third 
Branch.) 

Drafts  of  the  proposed  amend- 
ments, together  with  explanatory 
notes  prepared  by  the  advisory  com-' 
mittee,  were  widely  distributed  to  the 
bench  and  bar  and  the  general  public 
following  their  publication  in  August 
1983;  comments  and  requests  to  tes- 
tify in  open  hearing  were  invited  at 
that  time.  ■ 


Center  Publishes  Revised 
For  Federal  Judges'  Secret 

A  revised  edition  of  the  Center's 
Handbook  for  Federal  judges'  Secretaries 
was  published  last  month.  The  pres- 
ent edition  reflects  developments 
since  publication  of  the  first  edition  in 
March  1980  and  includes  statutory 
changes.  The  loose-leaf  format  of  the 
handbook,  and  its  dated  pages,  are 
designed  to  accommodate  the  addi- 
tion of  future  updates  and  other  sup- 
plementary material. 

A  reference  aid  for  both  new  and 
experienced  secretaries  to  federal 
judges,  the  handbook  describes  office 
procedures  that  judges'  secretaries 
have  found  useful.  It  treats  such  sub- 
jects as  record  keeping,  maintenance 
of    chambers    calendars    and    office 


Edition  of  Handbook 
aries 

files,  correspondence,  and  protocol. 
Also  included  in  the  handbook  are 
sections  on  case  management,  the 
organizational  structure  of  the  court 
system,  and  the  language  and  process 
of  litigation. 

Copies  of  the  handbook  are  being 
distributed  to  all  appellate,  district, 
and  bankruptcy  judges  and  to  all  full- 
time  magistrates.  A  single  copy  is 
available  to  each  clerk's  office  and 
probation  office  on  request  to  the 
Center's  Information  Services  Office, 
1520  H  Street,  N.W.,  Washington, 
DC  20005.  Please  enclose  a  self- 
addressed,  gummed  label,  preferably 
franked  (but  do  not  send  an  enve- 
lope). ■ 


Committee  to  Monitor 
Audio  Recording  Appointed 

As  reported  earlier  in  The  Third 
Branch  (November  1983),  the  Judicial 
Conference  of  the  United  States  has 
adopted  regulations,  pursuant  to  stat- 
ute, that  authorize  district  judges  to 
use  audio  recording  equipment  as  a 
means  of  producing  the  official 
record  of  proceedings  required  by  law 
or  by  rule  or  order  of  court. 

These  regulations,  which  became 
effective  on  January  1,  1984,  were 
based  on  an  experiment  conducted  by 
the  Federal  Judicial  Center  which 
concluded  that  given  appropriate 
management  and  supervision,  elec- 
tronic sound  recording  can  provide 
an  accurate  record  of  district  court 
proceedings  at  reduced  cost,  without 
delay  or  interruption,  and  can  pro- 
vide the  basis  for  accurate  and  timely 
transcript  delivery.  Electronic 
recording  equipment  has  greatly 
improved  since  a  study  done  in  the 
early  1960s  under  the  direction  of 
Warren  Olney  III,  then  director  of  the 
Administrative  Office.  Courts  that 
have  used  the  equipment  now  avail- 
able find  that  it  overcomes  the  diffi- 
culties encountered  in  the  AO  study 
of  two  decades  ago. 

The  Judicial  Conference  also 
resolved  that  the  Chief  Justice 
appoint  an  ad  hoc  committee  of 
members  of  the  Conference  to  monT 
tor,  on  its  behalf,  the  implementation 
See  AUDIO,  page  8 

Calendar 

Mar.  5-6  Judicial  Conference  Com- 
mittee on  the  Judicial  Branch 

Mar.  8-9  Judicial  Conference  of  the 
United  States 

Mar.  22-23  Judicial  Conference  Ad- 
visory Committee  on  Civil  Rules 

Mar.  30  Judicial  Conference  Advi- 
sory Committee  on  Bankruptcy 
Rules 

Apr.  1-7  Seminar  for  Newly  Ap- 
pointed District  Judges 

Apr.  9-11  Workshop  for  Judges  of 
the  Fourth  Circuit 
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AUTOMATION,  from  page  1 
past.  The  users  group  will  have  a 
major  role  in  defining  the  require- 
ments for  these  new  systems  and  in 
pilot  testing  them  in  their  own  courts. 
The  UNIX  operating  system  will  be 
the  standard  for  all  future  systems. 
UNIX,  a  powerful,  state-of-the-art 
software  base,  can  be  used  on  a 
number  of  different  computers  with- 
out significant  reprogramming,  thus 
providing  the  additional  benefit  of 
portability.  Portability  is  crucial  to 
achieving  independence  from  a  single 
hardware  vendor.  Although  hard- 
ware costs  have  decreased  dramati- 
cally relative  to  increased 
performance,  software  development 
and  maintenance  costs  have  not — a 
result  of  their  labor-intensive  nature. 
With  the  use  of  the  UNIX  system,  the 
courts  will  be  able  to  take  full  advan- 
tage of  the  competing  products  of  dif- 
ferent computer  vendors. 

Also  as  part  of  the  meeting,  some 
of  the  applications  now  under  devel- 
opment on  supermicrocomputers 
were  demonstrated  to  the  group. 
These  included  Civil  Case  Manage- 
ment, |ury  Management,  Property 
Inventory,  Attorney  Admissions,  and 
Financial  Management.  The  New 
Appellate  Information  Management 
System  (New  AIMS),  which  features 
electronic  docketing  and  is  in  proto- 
type development  in  the  Ninth  and 
Tenth  Circuits,  and  the  Probation 
Information  Management  System 
(PIMS),  which  is  under  development 
in  the  Northern  District  of  Ohio, 
were  both  described. 

The  group  was  informed  that  cer- 
tain significant  changes  in  court 
operations  will  be  occasioned  by  the 
installation  of  the  new  computer  sys- 
tems. Responsibility  for  systems 
administration— the  "care  and  feed- 
ing" of  computer  hardware  and 
software — will  accompany  decentral- 
ization and  will  have  profound  impli- 
cations for  staffing  and  training  in 
the  courts.  In  addition  to  the  new 
skills  required  for  systems  adminis- 
tration, some  reorganization  of  paper 
flow  and  procedures  will  be  necessary 
to  make  effective  use  of  the  new  sys- 


tems. This  will  place  an  additional 
demand  on  the  courts  during  the 
transition  from  centralized  to  decen- 
tralized systems.  Philip  B.  Winberry, 
clerk  of  the  Ninth  Circuit,  related  the 
pros  and  cons  of  being  a  pilot  court  in 
the  systems  development  process  and 
the  challenges  it  has  presented  to  his 
office. 

The  members  of  the  users  group 
were  assigned  to  subcommittees  in 
each  of  five  areas  of  application:  jury 
management,  financial  management, 
civil  case  management,  criminal  case 
management,  and  administrative 
support.  The  subcommittees  will 
meet  again  during  the  annual  Clerks 
Conference  in  Chicago  at  the  end  of 
April.  ■ 

AO  Reports  on  Juror  Usage, 
Court  Workloads,  and 
Equal  Employment  Released 

Three  new  editions  of  standard 
Administrative  Office  publications 
have  appeared  in  recent  weeks. 

The  1983  Annual  Report  on  Equal 
Employment  Opportunity  in  the  Federal 
Courts  is  a  two-volume  publication 
recording  efforts  and  achievements 
made  last  year  by  each  federal  court 
in  implementing  equal  opportunity 
plan  resolutions  adopted  by  the  Judi- 
cial Conference.  The  main  volume  of 
the  set  provides  the  hard  data  in  the 
form  of  statistics  on  minorities'  and 
women's  employment  and  promo- 
tions in  each  court. 

The  second,  or  appendix,  EEO 
volume  compiles  narrative  reports 
supplied  by  each  court's  EEO  officer 
on  that  court's  recruiting  efforts,  hir- 
ing achievements,  areas  needing 
improvement,  inhibiting  factors,  and 
complaint  records.  Detailed  descrip- 
tions in  the  narratives  for  some  cir- 
cuit and  district  court  reports  have 
provided  other  court  administrators 
with  useful  ideas  for  attaining  their 
own  EEO  objectives. 

The  AO's  annual  report  on  federal 
juror  usage,  1983  Grand  and  Petit  juror 
Service  in  United  States  District  Courts,  has 
also  recently  become  available.  Data, 
presented    mainly    in    tabular    form, 
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cover  grand  jury  and  petit  jury  activi- 
ties by  national  averages  and  by  indi- 
vidual circuits  and  districts.  Shown  in 
these  measurements  are  jury  selec- 
tion ratios,  jury  usage  statistics,  and 
estimated  costs  of  juries.  Historical 
data  for  a  five-year  period  are  also 
provided. 

The  current  grand  jury  statistics 
continue  to  be  based  on  a  reporting 
system  that  was  begun  in  1974.  The 
1983  data  for  petit  juries,  however, 
represent  a  marked  change,  in  accor- 
dance with  a  new  basis  of  reporting 
begun  in  July  1982.  In  prior  years  the 
)uror  Usage  Index  had  been  calcu- 
lated by  dividing  the  total  number  of 
available  jurors  by  the  total  number 
of  jury  trial  days.  Following  its  1981 
examination  and  analysis  of  jury 
management  practices,  the  Ceneral 
Accounting  Office  recommended  a 
change  to  a  more  efficient  juror  usage 
measurement.  The  House  Appropri- 
ations Committee  agreed,  and  subse- 
quently, the  Committee  on  the 
Operation  of  the  |ury  System  of  the 
ludicial  Conference  directed  use  of  a 
revised  reporting  form  that  would 
distinguish  activity  on  jury  selection 
days  from  activity  on  days  other  than 
the  initial  day  of  selection.  Hence, 
"first-day"  juror  usage  days  are  now 
highlighted. 

With    the    potential   for  distortion 

caused    by    lengthy    trials    removed 

See  AO  REPORTS,  page  8 


Annual  Index  Published 

Distribution  of  the  1983  edition 
of  the  annual  index  to  The  Third 
Branch  will  occur  this  month.  The 
new  index  covers  all  issues  of 
Volume  15,  from  January  through 
December  1983. 

Readers  can  obtain  back  issues  of 
the  Third  Branch  by  writing  to  the 
Federal  Judicial  Center's  Dolley 
Madison  House  offices. 
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S.D.N.Y.  Sponsors  Innovative 
Internship  Program 
For  Local  Law  Students 

As  part  of  its  response  to  the  rapid 
escalation  in  pro  se  filings  and  in  an 
effort  to  provide  meaningful  oppor- 
tunities for  law  students  to  work 
ivith  the  courts,  the  Southern  Dis- 
trict  of  New  York  last  year  initiated  a 
Student  Internship  Program  that 
fitters  significantly  from  other  fed- 
eral court  internships. 

Rather  than  working  directly  for 
ndividual  judges  and  being  assigned 
0  whatever  tasks  those  judges  deem 
ippropriate,  about  ten  well-qualified 
aw  students  work  at  the  court  for 
welve  to  fifteen  hours  a  week,  their 


Sentencing  Institute  to  Be 
Held  April  30-May  2 

A  sentencing  institute  for  circuit 
judges,  district  judges,  and  chief 
probation  officers  of  the  First, 
Third,  and  District  of  Columbia 
Circuits  will  be  held  at  Lake  Kiame- 
sha,  New  York,  April  30-May  2. 
Registration  for  the  institute  will 
begin  the  afternoon  of  April  29. 

The  agenda  for  the  institute 
includes  discussion  of  the  appro- 
priate uses  of  incarceration,  fash- 
ioning sentences  that  afford 
alternatives  to  incarceration,  and 
the  obligations  of  the  sentencing 
judge  under  the  Victim  and  Witness 
Protection  Act  of  1982.  In  addition 
to  a  tour  of  the  Federal  Correctional 
Institution  at  Otisville,  New  York, 
workshops  will  be  conducted  by 
members  of  the  U.S.  Parole  Com- 
mission on  the  policies  and  proce- 
dures of  the  commission.  A  number 
of  newly  appointed  judges  from 
outside  the  participating  circuits 
have  also  been  invited  to  attend  the 
institute. 

A  joint  workshop  for  district 
court  judges  from  the  three  circuits 
is  scheduled  to  begin  immediately 
upon  adjournment  of  the  institute. 

Two  additional  sentencing  insti- 
tutes are  being  planned — one  for 
the  Fifth  and  Seventh  Circuits,  the 
other  for  the  Ninth  Circuit.  Dates 
and  locations  have  not  yet  been  set. 


time  spent  solely  on  pro  se  matters. 
During  their  first  semester  the  stu- 
dents work  in  the  Pro  Se  Staff  Attor- 
ney's Office;  in  the  next  semester,  if 
they  are  deemed  qualified,  students 
work  directly  with  district  judges  or 
magistrates.  In  chambers  the  stu- 
dents concentrate  on  the  same  types 
of  cases  they  worked  on  for  the  pro  se 
attorneys:  social  security  disability 
review  cases,  prisoner  rights  cases, 
employment  discrimination  actions, 
and  other  civil  rights  cases. 

Students  in  the  program  receive 
course  credit  for  the  work  they  per- 
form, which  consists  mainly  of 
researching  and  developing  the 
issues  in  each  case,  and  also  entails 
drafting  orders  and  memorandums 
and  performing  administrative  tasks. 
A  seminar  is  offered  to  the  students 
each  week,  usually  led  by  a  guest  pro- 
fessor or  local  practitioner  who 
guides  discussion  on  aspects  of  their 
pro  se  assignments.  Videotapes  of  the 
seminars  have  been  made  available  to 
another  court  interested  in  the  South- 
ern District  of  New  York's  program. 

Six  institutions  now  participate  by 
recommending  one  or  two  of  their 
top  students  for  the  court's  consider- 
ation. They  are  the  Brooklyn  Law 
School,  Benjamin  Cardozo  School  of 
Law,  Columbia  University  School  of 
Law,  Fordham  University  Law 
School,  New  York  Law  School,  and 
New  York  University  School  of  Law. 


Growth  Seen  in  Number 
of  Alternative  Dispute 
Resolution  Publications 

The  inaugural  issue  of  Dispute  Reso- 
lution Forum,  a  newsletter  to  be  pub- 
lished several  times  a  year  by  the 
National  Institute  for  Dispute  Reso- 
lution, appeared  in  December  1983. 
The  issue  features  a  wide-ranging 
discussion  of  the  values  of  alternative 
dispute  resolution  mechanisms  and 
the  potential  benefits  of  dispute  reso- 
lution for  our  society.  Included  are 
the  comments  of  Howard  S.  Bellman 
(Secretary,  Wisconsin  Department  of 
Industry,  Labor,  and  Human  Rela- 
tions), Marc  Galanter  (Professor, 
University  of  Wisconsin  Law  School), 
and  A.  Leo  Levin  (Director,  Federal 
ludicial  Center). 

The  Dispute  Resolution  Forum  joins  a 
growing  list  of  publications  that  aim 
to  increase  the  awareness  of  both 
policymakers  and  the  general  public 
of  the  advantages  of  methods  of  set- 
tling disputes  without  litigation. 
Other  newsletters  receiving  wide 
distribution  and  attention  include 
Alternatives  to  the  High  Cost  of  Litigation,  a 
monthly  supported  by  the  Center  for 
Public  Resources  and  published  by 
Harcourt  Brace  Jovanovich;  Conflict 
Resolution  Notes,  by  the  Conflict  Reso- 
lution Center  in  Pittsburgh;  Prospec- 
See  ALTERNATIVE,  page  8 


1984  Circuit  Judicial  Cor 

iferences 

First  Circuit 

Oct.  15-17 

Martha's  Vineyard, 
Mass. 

Second  Circuit 

Sept.  13-14 

Hartford,  Conn. 

Third  Circuit 

Sept.  16-18 

Pittsburgh,  Pa. 

Fourth  Circuit 

(une  28-30 

White  Sulphur 
Springs,  W.  Va. 

Fifth  Circuit 

May  29-|une  1 

New  Orleans,  La. 

Sixth  Circuit 

May  15-18 

Cincinnati,  Ohio 

Seventh  Circuit 

May  13-15 

Indianapolis,  Ind. 

Eighth  Circuit 

luly  22-25 

Kansas  City,  Mo. 

Ninth  Circuit 

Aug.  12-15 

Seattle,  Wash. 

Tenth  Circuit 

Aug.  22-25 

lackson  Hole,  Wyo. 

Eleventh  Circuit 

May  6-9 

Mobile,  Ala. 

District  of  Columbia 

May  20-22 

Williamsburg,  Va. 

Federal  Circuit 

April  26 

Washington,  D.C. 
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Noteworthy 


New  rules  for  Bureau  of  Prisons. 

The  Bureau  of  Prisons  has  adopted 
final  rules  on  progress  reports  for 
inmates  and  on  classification  and  pro- 
gram review  of  inmates,  and  has  pro- 
mulgated proposed  rules  on  inmates' 
religious  practices,  searching  and 
detaining  of  noninmates,  arresting 
authority  over  prison  visitors,  and 
marriages  of  inmates.  These  new  and 
proposed  rules  are  published  at  49 
Fed.  Reg.  190  et  seq.  (1984). 

The  progress  reports,  whose  con- 
tents will  be  changed  by  the  new 
rules,  are  regular  reviews  of  an 
inmate's  status,  summarizing  infor- 
mation relating  to  the  inmate's 
adjustment  during  confinement,  pro- 
gram participation,  and  readiness  for 
release.  Changes  regarding  classifica- 
tion     and     program     review     are 
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intended    only    to  refine  and  clarify 
existing  rules. 

The  bureau  intends,  however,  to 
amend  and  republish  its  entire  set  of 
rules  on  religious  beliefs  and  prac- 
tices. "Religious  activity"  under  the 
proposed  rules  encompasses  religious 
diets,  services,  ceremonies,  meetings, 
and  apparel.  These  rules  will  provide 
inmates  with  reasonable  opportuni- 
ties to  pursue  their  religious  beliefs 
and  practices,  provided  these  are 
within  budgetary  constraints  and  do 
not  hinder  the  secure  and  orderly 
operation  of  the  institution  and  the 
bureau.  Rules  pertaining  to  religious 
diets,  including  allowance  of  a  once- 
a-year  ceremonial  meal  for  inmate 
religious  groups,  are  new  additions  to 
the  federal  regulations. 

To  prevent  the  introduction  of 
contraband  into,  and  the  illegal  re- 
moval of  items  from,  Bureau  of  Prisons 
institutions,  another  proposed  rule 
authorizes  bureau  staff  to  subject  all 
persons  entering  or  leaving  a  bureau 
installation  to  a  search  of  their  per- 
sons and  effects.  Metal  detectors,  pat 
or  visual  searches,  and  breathalyzer 
and  urine  tests  may  be  used.  But  with 
the  exception  of  metal  detection, 
searches  and  tests  may  not  be  con- 
ducted unless  there  is  reasonable  sus- 
picion that  a  person  has  contraband 
or  is  under  the  influence  of  a  narcotic 
drug  or  intoxicant.  This  rule  also  de- 
scribes bureau  policy  on  detaining 
and/or  arresting  a  noninmate. 

Sexual  bias  in  the  courts.  A  New 

Jersey  task  force,  formed  by  the 
state's  chief  justice  in  1982  tofindout 
whether  gender  bias  exists  in  the 
state's  judicial  system,  concluded 
recently  that  women  in  the  state  are 
adversely  affected  by  "stereotyped 
myths,  beliefs  and  biases"  regarding 
women.  Following  a  thirteen-month 
investigation  of  numerous  aspects  of 
state  court  operations,  the  Task 
Force  on  Women  in  the  Courts  pre- 
sented a  report  on  its  findings  to  the 
state's  1983  Judicial  College  and 
announced  that  women  receive 
unequal  treatment  as  lawyers,  as  lit- 
igants, and  as  criminal  defendants. 


Among  the  panel's  findings:  Judges 
"sometimes  appear"  to  give  less  cre- 
dence to  female  lawyers,  witnesses, 
experts,  and  probation  officers  A 
majority  of  female  lawyers  ques- 
tioned by  the  task  force  said  male  law- 
yers receive  more  fee-generating 
court  appointments  than  they  do;  86 
percent  claimed  their  male  counter- 
parts made  demeaning  references 
and  jokes  about  women,  and  two- 
thirds  said  judges  did  as  well. 

According  to  Lynn  Schafran,  exec- 
utive director  of  the  National  Judicial 
Education  Program,  the  problem  of 
gender  bias  in  the  courts  is  nation- 
wide and  not  uniquely  New  Jersey's. 
New  Jersey  may  be  unique,  however, 
in  instituting  an  education  program 
that  aims  to  make  judges  more  sensi- 
tive to  the  situation. 

Inmate  employment.  On  October 
31,  Federal  Prison  Industries,  often 
called  UNICOR,  employed  35.9  per- 
cent (or  8,047)  of  the  federal  inmate 
population,  a  record  high.  Estimates 
of  employment  of  state  prisoners 
vary,  ranging  from  about  10  percent 
of  prisoners  to  approximately  36  per- 
cent. The  practice  of  inmate  employ- 
ment is  radically  different  in  certain 
other  countries,  notably  Japan  and 
the  People's  Republic  of  China, 
where  nearly  all  prisoners  are 
employed. 

*     *     * 

Alternative  dispute  resolution.  To 

encourage  law  schools  to  integrate 
nonlitigious  dispute  resolution  con- 
cepts and  materials  into  mainstream 
legal  education,  the  National  Insti- 
tute for  Dispute  Resolution  has 
announced  a  $250,000  program  to 
assist  in  funding  "several  focused 
exploratory  efforts"  in  this  direction. 
Among  other  efforts,  the  program 
will  award  small  matching  grants  to 
schools  and  students  who  wish  to 
explore  dispute  resolution  subjects, 
help  to  develop  dispute  resolution 
curriculum  materials,  and  promote 
interuniversity  and  practitioner 
cooperation  and  interest  in  dispute 
resolution. 
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AUDIO,  from  page  3 

of  the  regulations.  The  Chief  lustice 
has  appointed  Chief  judge  Collins  |. 
Seitz  of  the  U.S.  Court  of  Appeals  for 
the  Third  Circuit  as  chairman  of  this 
committee  and  fudge  Robert  R.  Mer- 
hige  (E.D.  Va.)  and  Judge  Albert  C. 
Schatz  (D.  Neb.)  as  committee 
members. 

The    committee    has   completed    a 
review  of  the"Cuidelines  for  Record- 
ing Proceedings  before  United  States 
District  judges  and  ludges  of  Terri- 
torial  District   Courts   by   Electronic 
Sound    Recording,"    issued    by    the 
director  of  the  Administrative  Office. 
These    guidelines,    which    are    also 
effective    as    of    January     1,    1984, 
address  matters  relating  to  the  pro- 
curement  and  installation  of  equip- 
ment, the  training  of  audio  operators, 
the   source   and   availability   of  tran- 
scription services,  and  the  reproduc- 
tion and  sale  of  duplicate  recordings 
to  litigants,  as  well  as  other  procedur- 
al and  logistical  matters  concerning 
implementation  of  the  regulations. ■ 


ALTERNATIVE,  from  page  5 

tus:  Conflict  Resolution  in  the  Community, 
by  the  Community  Board  Program 
in  San  Francisco;  Resolve,  a  quarterly 
on  environmental  dispute  resolution 
published  by  the  Conservation  Foun- 
dation; and,  probably  the  longest 
running  of  these  newsletters,  the 
quarterly  Dispute  Resolution,  by  the 
ABA's  Special  Committee  on  Alter- 
native Dispute  Resolution. 

On  the  American  Arbitration 
Association's  list  of  publications  are 
two  quarterly  periodicals  concentrat- 
ing on  voluntary  arbitration  in  var- 
ious commercial  spheres,  Arbitration 
Times,  a  newsletter,  and  The  Arbitration 
Journal. 

The  Harvard  Negotiation  journal,  pro- 
duced by  the  Harvard  Program  on 
Negotiation,  will  make  its  maiden 
appearance  early  this  summer.  And  to 
this  burgeoning  list  will  soon  be 
added  The  journal  of  Dispute  Resolution, 
to  be  published  by  the  Missouri  Law 
Review  and  the  University  of  Missouri 
Law  School's  Center  for  Dispute 
Resolution. 


AO  REPORTS,  from  page  4 

from  the  calculations,  the  new 
reporting  methodology  results  in  a 
markedly  lower  percentage  in  the 
category  termed  "jurors  selected  or 
serving"  (21.3  percent  using  "first- 
day"  numbers,  compared  with  55.7 
percent  under  the  old  system). 

Data  on  cases  commenced,  termi- 
nated, and  pending  in  the  U.S.  district 
courts  and  courts  of  appeals  for  the 
twelve-month  period  ending  Sep- 
tember 30,  1983,  are  provided  in  the 
newly  released  1983  edition  of  Federal 
judicial  Workload  Statistics.  This  volume 
includes  the  first  annual  summary  of 
the  workload  of  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit, 
which  was  inaugurated  October  1, 
1982.  The  volume  also  includes  sta- 
tistics on  activities  in  the  U.S.  bank- 
ruptcy courts. 

The  AO's  Statistical  Analysis  and 
Reports  Division  produced  both  the 
juror  usage  and  the  workload 
volumes.  The  EEO  report  was  pre- 
pared by  AO's  Equal  Employment 
Opportunity  Office.  ■ 
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Judge  Mazzone  Elected  to  Center  Board 


At  its  March  1084  meeting,  the 
ludicial  Conference  of  the  United 
States  elected  U.S.  District  fudge  A. 
David  Mazzone  of  the  District  of 
Massachusetts  to  a  four-year  term  on 
the  Board  of  the  Federal  Judicial  Cen- 
ter. Judge  Mazzone  fills  the  position 
on  the  Board  previously  held  by  Chief 
ludge  William  S.  Sessions  (W.D.  Tex.), 
whose  term  expired  last  month. 

Judge  Mazzone  was  appointed  to 
the  federal  trial  bench  on  February 
10,  1978.  Earlier,  he  had  served  as 
assistant  district  attorney  for  Mid- 
dlesex County  (1961)  and  as  assistant 
U.S.  attorney  for  the  District  of  Mas- 
sachusetts (1961-1965).  Before  mov- 
ing to  the  federal  court  system,  he 
spent  several  years  (1975-1978)  as 
associate  justice  of  the  Superior  Court 
of  the  Commonwealth  of  Massachu- 
setts. 

Judge  Mazzone  received  his  under- 


graduate degree  from  Harvard  Col- 
lege and  his  J.D.  from  DePaul  Univer- 
sity School  of  Law.  I 


Perspectives  from  the  Federal  Trial  and 
Appellate  Bench:  Judge  Cornelia  G.  Kennedy 


fudge  Cornelia  C.  Kennedy  has  been  a 
nember  of  the  federal  bench  for  nearly  fifteen 
tears,  serving  as  U.S.  district  judge  for  the 
.astern  District  of  Michigan  beginning  in 
1970  and  as  chief  judge  from  197  7  until  her 
ippomtment  to  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  in  September 
1979.  She  was  a  Michigan  state  circuit  court 
udge  before  moving  to  the  federal  system. 

In  addition  to  her  undergraduate  and  law 
legrees  from  the  University  of  Michigan, 
ludge  Kennedy  was  awarded  honorary  LL.  D. 
legrees  from  Northern  Michigan  University, 
last  em  Michigan  University,  and  Western 
Michigan  University.  She  has  served  on  the 
'udicial  Conference  Advisory  Committee  on 
'udicial  Activities,  the  Advisory  Committee 
m  Codes  of  Conduct,  and  the  judicial  Fel- 
ows  Commission  and  has  been  a  member  of 
he  Board  of  the  Federal  judicial  Center  since 
1981. 

judge  Kennedy  is  the  daughter  of  a  promi- 
lent    Michigan    lawyer  (now   deceased),    is 


married  to  Charles  S.  Kennedy,  jr.,  and  is  the 
sister  of  judge  Margaret  C.  Schaeffer,  a  judge 
of  the  47th  District  Court  for  the  State  of 
Michigan.  A  son,  Charles  S.  Kennedy  111,  is 
currently  enrolled  in  his  third  year  at  the 
University  of  Michigan. 

During  your  term  as  chief  judge  of 
the  Eastern  District  of  Michigan, 
were  there  great  administrative 
demands  on  your  time,  and  if  so,  how 
did  you  cope  with  this  and  still  carry 
your  caseload? 

There  were  significant  administra- 
tive demands.  They  varied  from 
demanding  approximately  25  percent 
of  my  time  —  that  was  the  usual 
requirement— to  demanding  almost 
total  attention.  Some  particular  con- 
cerns were  facilities  for  newly 
appointed  judges,  administrative  mat- 
ters in  the  Clerks  Office,  the  proba- 
tion department,  pretrial  services,  and 
See  KENNEDY,  page  2 


Chief  Justice  Stresses 
Lawyers'  Professional 
And  Public  Obligations 

Chief  Justice  Warren  E.  Burger,  in 
his  traditional  State  of  the  Judiciary 
address  at  the  American  Bar  Associa- 
tion midyear  meeting  in  Las  Vegas, 
called  upon  American  lawyers  to 
adhere  to  their  highest  standards  by 
regarding  the  practice  of  law  as  a  "pro- 
fession of  service  with  high  public  obli- 
gations." The  Chief  Justice  addressed  a 
variety  of  concerns  that  he  suggested 
account  for  the  decline  in  public  esteem 
for  the  legal  profession. 

The  Chief  Justice  commended  the 
ABA  for  its  support  of  past  proposals 
—citing  as  examples  the  Institute  for 
Court  Management,  the  National 
Center  for  State  Courts,  the  study  on 
Standards  for  Criminal  Justice,  and 
the  1976  Roscoe  Pound  conference 
on  the  judiciary.  But  he  went  on  to 
say  that  the  association,  with  300,000 
members,  has  a  continuing  obligation 
to  do  whatever  might  be  possible  to 
see  that  the  estimated  650,000  law- 
yers in  this  country  meet  their  obliga- 
tions to  the  public  and  the  profession. 
These  obligations,  he  said,  should  be 
directed  to  cure  such  things  as  the  slow 
pace  of  justice  and  to  more  vigorous 
attempts  to  deal  with  incompetent 
See  ADDRESS,  page  4 
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space  requirements.  Also,  we  had 
speedy  trial  problems  and  problems 
regarding  the  housing  of  prisoners. 

Our  court  provided  for  a  reduction 
in  caseload  for  the  chief  judge,  but  the 
reduction  was  only  in  the  assignment 
of  new  cases  and  began  only  when  I 
became  chief  judge.  So  it  took  approx- 
imately a  year  to  feel  the  effect  of  that 
reduction.  When  1  went  on  the  court 
of  appeals,  one  of  my  recommenda- 
tions to  the  district  court  was  that  the 
district  chief  judge's  existing  caseload, 
as  well  as  new  assignments,  be  re- 
duced the  day  that  person  became 
chief  judge. 

Would  you  have  preferred  waiting 
for  a  few  years  before  taking  on  the 
task  of  being  a  chief  judge  in  a  busy 
metropolitan  district? 

No,  1  had  then  been  on  the  court 
seven  years.  I  think  that  I  had  an  ade- 
quate understanding  of  the  job.  The 
new  chief  judge's  manual  that  the 
Center  is  to  publish  will  be  very  valu- 
able. We  didn't  have  anything  com- 
parable when  1  became  chief  judge.  I 
found  out  what  many  of  my  duties 
were  when  a  problem  arose.  They 
weren't  set  out  anywhere;  all  I  could 
do  was  contact  the  former  chief  judge. 
He,  too,  learned  his  duties  as  he  went 
along.  I  understand  that  a  new  chief 
judge  now  goes  to  Washington  and 
has  an  opportunity  to  talk  to  the  peo- 
ple at  the  Administrative  Office  and 
the  Federal  Judicial  Center  about  their 
duties.  This,  too,  is  a  fine  innovation. 
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When  you  were  appointed  to  the 
United  States  Court  of  Appeals  for 
the  Sixth  Circuit  in  1979,  did  you 
leave  the  trial  bench  with  mixed 
feelings? 

Very  much  so.  I  really  enjoyed  trial 
work.  I  enjoyed  it  as  a  trial  lawyer  and 
1  enjoyed  trying  cases  as  a  judge,  par- 
ticularly cases  with  two  good  law- 
yers. Good  lawyers  on  both  sides  and 
an  interesting  case  are  the  most  enjoy- 
able part  of  being  a  judge.  1  enjoyed 
the  affiliation  with  my  colleagues  on 
the  district  court.  They  had  welcomed 
me  warmly  when  1  came  to  the  dis- 
trict court.  Later  when  I  was  chief 
judge,  and  I  was  senior  to  all  of  them 
in  years  of  service,  they  supported  me 
as  chief  judge.  I'm  still  in  the  same 
building,  so  of  course  1  still  see  my 
former  colleagues.  I  appreciate  that 
they  still  include  me  in  their  Christ- 
mas party. 

Some  federal  appellate  judges  feel 
they  derive  a  great  deal  from  oral 
argument,  while  others  believe 
heavy  workloads  give  them  no  alter- 
native but  to  cut  back  on  the  time 
allotted  for  oral  argument.  What  are 
your  views  on  this  issue? 

If  1  had  my  "druthers"  1  think  I 
would  have  oral  argument  in  any  case 
in  which  there  are  attorneys.  Oral 
argument  in  a  case  in  which  there  are 
pro  se  litigants  is  not  of  much  value  as  a 
rule.  But  1  don't  think  oral  argument 
needs  to  be  long.  1  think  that  a  well- 
prepared  argument  can  be  given  in  a 
relatively  short  time.  I  notice  that 
when  we  give  additional  time  for 
argument,  we  seldom  get  any  more 
substance  than  we  get  from  the  short- 
er time.  But  we  cannot  hear  all  our 
cases  orally  because  of  the  volume  of 
appeals,  so  we  have  to  be  selective. 

Some  lawyers  prefer  that  judges 
not  read  the  briefs  prior  to  argument 
and  would  rather  gain  their  points 
through  oral  argument.  What  do  you 
think  about  this  preference? 

Before  oral  argument  I  read  all  of 
the  briefs  in  all  of  the  cases.  I  also  try 
to  read  the  opinions  of  the  United 
States  Supreme  Court  and  those  of 
our  court  on  the  major  issues  in- 
volved. Unless  one  is  going  to  spend  a 


Announcement 

The  Second  Annual  Judicial  Con- 
ference of  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  is 
set  for  Thursday,  April  26,  1984,  at 
the  Washington  Hilton  Hotel,  1919 
Connecticut  Avenue,  N.W.,  in 
Washington,  D.C. 

The  conference  will  be  composed 
of  the  judges  of  the  Federal  Circuit, 
the  Court  of  International  Trade, 
and  the  U.S.  Claims  Court;  mem- 
bers of  the  Patent  and  Trademark 
Office  Boards,  the  International 
Trade  Commission,  and  the  Merit 
Systems  Protection  Board;  and  offi- 
cials of  Treasury,  Justice,  and  the 
Customs  Service;  and  is  open  to  all 
members  of  the  bar  of  the  Federal 
Circuit. 


whole  day  on  oral  argument  for  each 
case,  I  don't  see  how  a  judge  can  really 
do  justice  to  the  case  if  that  judge  has 
not  read  the  briefs  and  become  thor- 
oughly familiar  with  the  issues. 

This  preference  represents  the"hot 
court"  versus  the  "cold  court,"  and  I 
have  heard  that  there  are  judges  who 
feel  that  they  might  make  up  their 
minds  on  the  wrong  basis  if  they  have 
read  the  briefs  before  hearing  coun- 
sel's arguments.  But  it  seems  that  a 
good  argument  is   not  going  to  be 
weakened  or  changed  by  the  fact  that 
one  has  become  familiar  with  it.  Some 
aspects  of  law  are  very  complicated. 
You  can't  think  everything  through 
in  two  or  three  minutes  or  even  the 
fifteen  minutes  allotted  for  oral  argu- 
ment. You  have  to  have  given  some 
thought   to   the  case   beforehand. 
There  are  many  different  aspects  of 
the  law  that  all  focus  on  a  set  of  facts 
and  you  have  to  weigh  them.  If  we 
heard  only  one  or  two  cases,  it  might 
be  all  right  to  wait  until  argument  to 
learn  about  the  case,  but  when  we 
hear  forty-two  cases  in  a  two-week 
period  that  is  a  lot  of  sets  of  facts  and 
a  lot  of  issues,  and  most  cases  have 
several.  I  could  not  do  justice  to  a  case 
if  I  depended  solely  on  thirty  minutes 
of  oral  argument.  If  I  read  the  briefs 
after  the  argument,  I  wouldn't  have 
See  KENNEDY,  page  6 
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Summary  of  Judicial 
Conference  Actions 
At  March  Meeting 

In  addition  to  electing  Judge  A. 
David  Mazzone  to  the  Board  of  the 
Center,  the  Judicial  Conference  of 
the  United  States  took  a  number  of 
other  initiatives  at  its  March  1984 
meeting.  The  Conference — 

•  Expressed  its  continued,  strong 
opposition  to  two  bills,  S.  386  and 
S.  677,  that  would  amend  both  the 
criminal  rules  and  the  civil  rules  to 
require,  rather  than  merely  permit, 
counsel  to  conduct  the  voir  dire.  The 
Judicial  Conference  has  consistently 
opposed  similar  legislation  for  twenty 
years,  but  believes  it  important  to 
reassert  its  views  on  the  matter  be- 
cause of  significant  activity  on  the 
current  bills  in  the  Senate. 

•  Amended  guidelines  previously 
circulated  by  the  director  of  the 
Administrative  Office  for  the  use  of 
electronic  recording  equipment  as  a 
means  of  providing  the  official  record 
of  proceedings.  The  guidelines  ad- 
dress, among  other  things,  the  pro- 
curement and  installation  of  equip- 
ment, the  training  of  audio  operators, 
and  the  source  and  availability  of  tran- 
scription services.  Also  included  is  a 
requirement  that  any  reduction  of 
court-reporting  staff  be  only  by  attri- 
tion. 

•  Accepted  the  recommendation  of 
the  Committee  on  the  Operation  of 
the  Jury  System  to  adopt  as  a  national 
goal  that  all  district  courts  limit  the 
percentage  of  jurors  not  selected, 
serving,  or  challenged  on  voir  dire/ 
orientation  day  to  30  percent  of  the 
venire.  Although  the  committee  rec- 
ognized that  individual  circumstances 
in  some  courts  might  prevent  achieve- 
ment of  this  objective,  it  felt  this  goal 
would  be  attainable  in  most  district 
courts. 

•  Agreed  with  the  recommenda- 
tion of  the  Committee  to  Implement 
the  Criminal  Justice  Act  that  the 
Guidelines  for  the  Administration  of  the 
Criminal  justice  Act  should  be  amended 
to  include  minimum  qualification 
standards  for  federal  public  defend- 


Judge  Hoffman,  Chief  Justice  Receive  Devitt  Awards 


Chief  Justice  Warren  E.  Burger 


Judge  Walter  E.  Hoffman 


Judge  Walter  E.  Hoffman  (E.D.  Va.) 
has  been  named  recipient  of  the 
annual  Devitt  Distinguished  Service 
to  Justice  Award.  Judge  Hoffman  was 
recognized  for  his  outstanding  work 
in  judicial  education  and  for  his  ser- 
vice as  director  of  the  Federal  Judicial 
Center.  Judge  Hoffman,  "one  of  the 
most  active  and  best  known  federal 
trial  judges,"  also  was  commended 
for  his  service  as  chairman  of  the 
Judicial  Conference  Committee  on 
Criminal  Rules  and  of  the  Confer- 
ence of  Metropolitan  District  Chief 
Judges. 

The  Devitt  Award  was  established 
in  1982  by  the  West  Publishing  Com- 
pany "to  bring  public  recognition  to 
the  contributions  made  by  federal 
judges  to  the  advancement  of  the 
cause  of  justice"  and  is  named  for 
Judge  Edward  J.  Devitt  of  the  United 
States  District  Court  for  the  District 


of  Minnesota.  Judge  Devitt  served  on 
the  selection  committee  along  with 
Justice  Byron  R.  White  of  the  U.S. 
Supreme  Court  and  Judge  Gerald  B. 
Tjoflat  of  the  Eleventh  Circuit. 

*  *  Y 

A  special  Devitt  Distinguished 
Service  to  Justice  Award  was  pre- 
sented to  Chief  Justice  Warren  E. 
Burger  in  honor  of  his  longtime  lead- 
ership in  improving  the  administra- 
tion of  justice.  Among  his  numerous 
accomplishments,  the  Chief  Justice 
was  cited  as  "a  persistent  advocate  of 
the  courts  and  of  prison  facilities"  and 
for  his  efforts  on  behalf  of  the  Insti- 
tute for  Court  Management,  the 
National  Center  for  State  Courts, 
and  the  National  Institute  for  Trial 
Advocacy.  The  Chief  Justice  an- 
nounced he  will  contribute  the 
$10,000  honorarium  to  the  Supreme 
Court  Historical  Society.  ■ 


ers,  so  as  to  guide  the  courts  and 
encourage  the  selection  of  qualified, 
capable  individuals  as  federal  public 
defenders. 

•  Adopted  the  same  committee's 
proposals  for  amending  the  Guidelines 
to  establish  effective  procedures  for 
collecting,  recording,  and  monitoring 
payments  of  court-ordered  reimburse- 
ments for  attorneys'  fees  by  persons 
provided    representation    under    the 


Criminal  Justice  Act.  Performance  of 
this  function  is  to  be  centralized  in 
the  office  of  the  clerk. 

•  Decided  to  oppose  the  inclusion 
of  federal  public  defenders  in  the  cen- 
tralized salary-setting  plan  proposed 
for  Article  I  judges  and  other  support- 
ing judicial  officers  in  S.  443.  The 
Judicial  Conference  believes  that  the 
current  salary-setting  authority, 
See  JCUS,  page  8 
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and  dishonest  lawyers,  absurd  and 
frivolous  lawsuits  that  clog  the 
courts,  and  undignified  advertising  in 
a  profession  that  once  "condemned 
champerty  and  maintenance  and 
drove  ambulance  chasers  out  of  the 
profession."  Singled  out  as  urgently 
needing  reform  were  inexcusable 
abuses  of  the  discovery  process. 

Expressions  of  discontent  with  the 
legal  profession  are  "not  casual  or 
irresponsible,"  noted  the  Chief  Jus- 
tice. Many  responsible  critics  of  the 
profession,  even  from  within  it,  have 
publicly  criticized  the  enormous  ex- 
pense and  inefficiency  of  our  legal 
system.  The  Chief  Justice  quoted 
President  Derek  Bok  of  Harvard,  who 
last  year  said, "The.  .  .inexcusable  fact 
is  that  this  nation,  which  prides  itself 
on  efficiency  and  justice,  has  devel- 
oped a  legal  system  that  is  the  most 
expensive  in  the  world." 

What  sets  the  service  professions 
of  law  and  medicine  apart  from  and 
above  the  rough-and-tumble  of  the 
marketplace,  Chief  Justice  Burger 
pointed  out,  is  the  restraint  histori- 
cally observed  by  their  members.  The 
claim  of  those  who  say  that  civilized 
society's  preservation  depends  upon 
its    members'    willingness    to    forgo 
some  rights  can  be  even  more  appro- 
priately applied  to  the  legal  and  medi- 
cal professions,  he  indicated.  Some 
journalists   believe   the   public's   low 
opinion  of  the  media  derives  in  part 
from  certain  other  journalists'  abuse 
of    their    First    Amendment    rights. 
Could  it  be  found  that  the  public's 
corresponding    low   esteem    for   the 
legal  profession   results   from  some 
lawyers'    "exercising    their    First 
Amendment  rights  to  the  utmost?" 
the  Chief  Justice  asked.  Of  course, 
not  all  attempts  by  lawyers  to  attain 
greater  public  visibility  are  undesir- 
able, the  Chief  Justice  observed.  As  an 
example  the  Chief  Justice  cited  the 
efforts  of  lawyers  who  in  a  dignified 
manner  promote  the  availability  of 
their  storefront  or  street-level  legal 
clinics  and  thereby  help  to  provide 
low-cost   legal  services  to  lower  in- 


come citizens  who  might  otherwise 
be  denied  access  to  legal  assistance. 

Referring  again  to  a  need  for  cur- 
tailment of  discovery  abuse,  the  Chief 
Justice  discussed  the  recent  Bench- 
Bar  Workshop  on  Discovery  Abuse 
held  at  the  Federal  Judicial  Center  in 
the  fall  of  1983.  (For  a  complete 
summary  of  the  workshop  agenda, 
see  The  Third  Branch,  January  1984.) 
Expressing  their  dismay  over  current 
discovery  excesses,  members  of  the 
workshop  (including  two  former  fed- 
eral judges)  referred  to  abusive  dis- 
covery tactics  as  a  breakdown  in  pro- 
fessional standards  and  said  they 
would  have  to  conclude  that  many  of 
these  tactics  could  only  be  interpreted 
to  mean  lawyers  were  enriching 
themselves  at  the  expense  of  their 
clients. 

The  Chief  Justice  also  called  upon 
judges  to  play  a  greater  role  in  elimi- 
nating certain  excesses  in  litigation, 
saying  that  the  amended  Federal 
Rules  of  Civil  Procedure  now  place 
upon  judges  specific  responsibilities, 
especially  the  trial  judges  at  the  pre- 
trial management  stage.  Moreover, 
these  responsibilities  "direct  the 
judges  to  impose  sanctions  directly 
on  attorneys  who  abuse  the  court's 
processes." 

The  Chief  Justice  announced  that 
he  would  ask  the  Judicial  Conference 
of  the  United  States  to  consider  edu- 
cational programs  on  the  new  rules  in 
each  federal  circuit  and  district.  These 
programs  would  be  aimed  at  a  better 
understanding  of  how  the  new  rules 
can  be  applied,  of  how  to  make  them 
work  as  they  were  intended  to  work 
and  thus  cure  existing  problems.  Such 
programs  would  include  a  study  of 
cost-shifting  techniques  and  how  to 
direct  and  control  them  to  ensure 
they  are  equitably  applied.  He  asked 
for  the  cooperation  of  local  and  state 
bar  associations  as  well  as  judges  in 
carrying  out  these  educational  pro- 
grams. To  assist  in  this  endeavor  the 
Discovery  Task  Force  will  provide 
blueprints  that  can  be  adapted  to  spe- 
cific needs  in  each  of  the  districts. 

In  closing,   the  Chief  lustice  also 
urged  lawyers  to  stop  being  "slaves" 


Personnel 


Nominations 

Sarah    Evans    Barker,    U.S.    District 

Judge,  S.D.  Ind.,  Feb.  14 
Edward  J.  Garcia,  U.S.  District  Judge, 

E.D.  Cal.,  Feb.  14 
Harry  L.  Hupp,  U.S.  District  Judge, 

CD.  Cal.,  Feb.  14 
Neal  B.  Biggers,  U.S.  District  Judge, 

N.D.  Miss.,  Mar.  1 
Robert  R.  Beezer,  U.S.  Circuit  Judge, 

9th  Cir.,  Mar.  2 
H.   Russell   Holland,   U.S.   District 

Judge,  D.  Alaska,  Mar.  6 
Edward  C.  Prado,  U.S.  District  Judge, 

W.D.  Tex.,  Mar.  6 
Confirmations 
John  R.  Hargrove,  U.S.  District  Judge, 

D.  Md.,  Feb.  9 
Pauline  Newman,  U.S.  Circuit  Judge, 

Fed.  Cir.,  Feb.  27 
Sarah    Evans    Barker,    U.S.    District 

Judge,  S.D.  Ind.,  Mar.  13 
Edward  J.  Garcia,  U.S.  District  Judge, 

E.D. Cal.,  Mar.  13 

Appointment 

JohnR.  Hargrove,  U.S.  District  Judge, 
D.  Md.,  Feb.  17 

Elevation 

Robert    D.    Potter,   Chief  Judge, 
W.D.N.C,  Jan.  26 

Resignation 

James  P.  Coleman,  U.S.  Circuit  Judge, 
5th  Cir.,  Jan.  31 

Senior  Status 

Joe  J.  Fisher,  U.S.  District  Judge,  E.D. 
Tex.,  Jan.  30 

Deaths 

Anthony  Julian,  U.S.  District  Judge, 

D.  Mass.,  Jan.  18 
Sterry   R.    Waterman,    U.S.    Circuit 

Judge,  2d  Cir.,  Feb.  6 

Albert   V.    Bryan,    Sr.,    U.S.   Circuit 

Judge,  4th  Cir.,  Mar.  13 

of  precedent,  in  the  sense  of  doing 
"things  in  a  certain  way  'because  we 
have  always  done  it  that  way.'  "  For 
the  benefit  of  society,  lawyers  need  to 
become  "healers  of  conflicts"  and  to 
cease  being  "mesmerized  with  the  stim- 
ulation of  the  courtroom  contest."     ■ 
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Ninth  Circuit  En  Banc  Upholds  Magistrates'  Authority 
To  Conduct  Civil  Trials,  Enter  Judgments 


Reversing  an  earlier  panel  decision, 
the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  sitting  en  banc  recently 
held  that  "in  light  of  the  statutory  pre- 
condition of  voluntary  litigant  consent 
and  the  provisions  for  the  appoint- 
ment and  control  of  magistrates  by 
Article  III  courts,"  the  authority  grant- 
ed to  magistrates  under  28  U.S.C. 
§  636(c)  to  conduct  trials  and  enter 
judgments  in  civil  cases  is  constitu- 
tional. Pacemaker  Diagnostic  Clinic  of  Amer- 
ica, inc.  v.  Instromedix,  Inc.,  Nos.  82-3152, 
82-3182  (9th  Cir.  Feb.  16,  1984),  rev'g 
712  F.2d  1305  (9th  Cir.  1983). 

In  so  holding,  the  court  expressed 
agreement  with  the  Third  Circuit's 
conclusion  in  Wharton-Thomas  v.  United 
States,  721  F.2d  922  (3d  Cir.  1983),  that 
consent  of  the  parties  under  §  636(c) 
cures  any  constitutional  defects.  (See 
The  Third  Branch,  )anuary  1984.)  The 
opinion  points  out  that  the  Supreme 
Court  has  allowed  criminal  defendants 
to  waive  fundamental  rights  such  as 
the  right  to  be  free  from  self-incrimina- 
tion, the  right  to  counsel,  the  right  to 
be  free  from  unreasonable  searches 
and  seizures,  the  right  to  a  speedy  trial, 
the  right  to  a  jury  trial,  and  even  —  by 
pleading  guilty— the  right  to  trial  itself. 
The  court,  therefore,  refused  "to  reach 
the   anomalous    result   of   forbidding 


waiver  in  a  civil  case  of  the  personal 
right  to  an  Article  III  judge." 

Further,  the  court  noted  that  the 
Federal  Magistrate  Act  of  1979,  as 
amended,  invests  the  Article  III  judi- 
ciary with  extensive  administrative 
control  over  the  management,  compo- 
sition, and  operation  of  the  magistrate 
system.  Moreover,  the  act  permits 
Article  111  control  over  specific  cases  by 
the  resumption  of  district  court  juris- 
diction on  the  court's  own  initiative. 

Therefore,  the  court  reasoned,  "[t]he 
power  to  cancel  a  reference,  taken 
together  with  the  retention  by  Article 
111  judges  of  the  power  to  designate 
magistrate  positions  and  to  select  and 
remove  individual  magistrates,  pro- 
vides Article  III  courts  with  continu- 
ing, plenary  responsibility  for  the 
administration  of  the  judicial  business 
of  the  United  States."  Such  responsi- 
bility "sufficiently  protects  the  judi- 
ciary from  the  encroachment  of  other 
branches  to  satisfy  the  separation  of 
powers  embodied  in  Article  III." 

The  constitutionality  of  a  magis- 
trate's consensual  civil  trial  jurisdic- 
tion under  28  U.S.C.  §  636(c)  has  also 
been  upheld  in  Goldstein  v.  Kelleher,  No. 
83-1411  (1st  Cir.  Feb.  29,  1984),  and  in 
Collins  v.  Foreman,  No.  83-7938  (2d  Cir. 
Feb.  22,  1984). 


Center  Publishes  Report  on  Magistrates'  Roles 


The  Center  this  month  published 
The  Roles  of  Magistrates  in  Federal  District 
Courts,  a  research  report  by  Carroll 
Seron. 

Based  on  a  survey  of  191  full-time 
magistrates  located  in  eighty-two  fed- 
eral court  districts,  the  report  ana- 
lyzes the  extent  to  which  magistrates 
are  now  performing  the  duties  au- 
thorized by  the  Federal  Magistrate 
Acts  of  1976  and  1979.  These  duties 
include  conducting  civil  and  criminal 
pretrial  conferences,  developing  re- 
ports and  recommendations  on  dis- 
positive motions,  deciding  nondispos- 
itive  motions,  and  conducting  civil 
trials  upon  consent  of  the  parties. 
The  survey  also  asked  magistrates  to 
describe  the  procedures  their  districts 


have  developed  for  assigning  duties 
to  magistrates,  as  well  as  the  fre- 
quency with  which  judges  actually 
assign  them  such  duties. 

The  survey  found  that  most  dis- 
tricts have  certified  magistrates  to 
perform  the  duties  authorized  by  28 
U.S.C.  §  636(b)  and  (c).  The  findings 
also  reveal,  however,  that  there  is 
variation  among  districts  in  the  extent 
to  which  magistrates  have  actually 
been  assigned  those  duties.  Among 
the  various  civil  and  criminal  matters 
magistrates  are  now  handling,  they 
are  most  commonly  responsible  for 
the  disposition  of  prisoner  petitions 
and  social  security  cases. 

The  survey  identified  five  fairly 
See  MAGISTRATES,  page  8 


ICM  Merges  with  National 
Center  for  State  Courts 

The  Institute  for  Court  Manage- 
ment and  the  National  Center  for 
State  Courts  recently  merged,  with 
the  ICM  now  operating  as  a  unit 
within  the  NCSC  and  retaining  its 
identity  as  the  Institute  for  Court 
Management  of  the  National  Center 
for  State  Courts.  The  arrangement 
between  the  merging  groups  requires 
no  staff  changes  and  provides  for  the 
continuation  of  ICM's  present  board, 
as  well  as  the  addition  of  Edward  B. 
McConnell,  executive  director  of 
NCSC,  and  another  NCSC  board 
member  as  ex-officio  members  of 
that  board.  ICM  will  remain  in 
Denver,  Colorado. 

Because  of  the  financial  stability 
and  resources  assured  ICM  as  a  result 
of  the  merger,  ICM's  training  and 
education  services  to  justice  system 
personnel  will  be  broadened,  Harvey 
E.  Solomon,  ICM's  executive  direc- 
tor, announced  in  a  press  release.  The 
Court  Executive  Program,  the  Court 
Management  Education  Program,  the 
Advisory  Council  of  ICM  Fellows, 
and  the  publication  of  justice  System 
journal  will  continue.  "ICM's  research, 
technical  assistance,  and  court  stud- 
ies programs  will  be  integrated  with 
those  of  the  National  Center,"  the 
release  said. 

The  agreement  signed  by  the  two 
organizations  is  effective  for  an  initial 
three-year  period,  with  provision  for 
a  review  of  the  arrangement  after 
two  years.  If  that  review  called  for  it, 
the  merger  could  be  dissolved  after 
three  years. 

Both  the  ICM  and  the  NCSC  were 
founded  at  the  urging  of  Chief  Justice 
Warren  E.  Burger,  who  has  continued 
his  support  for  each  institution.  ICM 
began  in  1970;  the  National  Center 
was  founded  one  year  later.  ICM  has 
concentrated  its  efforts  on  improving 
court  management  through  a  series 
of  seminars  and  workshops  for  key 
administrative  personnel  in  the 
courts.  These  programs  have  been 
"designed  to  keep  court  managers 
See  ICM,  page  10 
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any  opportunity  to  ask  counsel  about 
unanswered  questions. 

Some  judges  say  nothing  is  more 
irritating  than  to  have  counsel  say  in 
answer  to  a  question  from  the  bench, 
"I'll  come  to  that  later." 

I  think  when  judges  ask  a  question, 
the  time  to  answer  it  is  then,  at  least 
briefly— even  if  it  is  something  one  is 
going  to  cover  later.  One  might  add, 
"I'd  like  a  chance  to  develop  this  point 
more  fully  a  little  later  in  my  argu- 
ment." In  the  judge's  reasoning,  the 
answer  to  that  point  is  needed  at  that 
time.  And  he  or  she  is  not  going  to  go 
on  in  favor  of  the  lawyer's  position 
unless  the  point  is  resolved. 

1  think  when  a  judge  is  asking  ques- 
tions, that  means  one  still  has  a 
chance,  because  the  judge  still  is  not 
certain;  that's  why  I  think  questions 
are  so  important  and  answering  ques- 
tions is  so  important. 
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Filings  increased  in  the  Sixth  Cir- 
cuit during  the  year  ending  Septem- 
ber 30,  1983,  yet  the  circuit  termi- 
nated more  cases  in  that  time  period 
than  they  did  the  prior  year.  What 
procedures  are  used  by  the  circuit 
that  have  been  particularly  effective 
in  expediting  cases  to  conclusion? 

The  reason  our  court  was  able  to 
terminate  more  cases  last  year  was 
because  of  additional  service  from  the 
district  judges  in  our  circuit.  Every 
panel  on  our  court  has  a  senior  judge, 
a  district  judge,  or  a  visiting  senior 
judge.  I'm  not  sure  that  I  commend 
that  procedure  to  other  circuits  be- 
cause 1  think  you  lose  something  in 
the  development  of  the  law  of  the 
circuit  to  have  so  many  judges  who 
are  not  part  of  the  court  itself  partici- 
pate in  its  decisions.  1  don't  include 
our  own  senior  judges,  who  are,  of 
course,  an  important  part  of  our 
court. 

The  court  of  appeals  really  does 
appreciate  their  service.  All  of  them 
have  very  busy  dockets  of  their  own, 
but  they  recognize  that  until  you  can 
get  the  case  out  of  the  system- 
conclude  the  appeal— the  litigants 
haven't  had  a  resolution  of  their  case. 
So  it  seems  to  me  that  by  asking  the 
district  judges  to  assist  us  in  dispos- 
ing of  appeals  we  are  using  judge 
power  in  an  effective  way. 

Do  you  think  some  of  the  judges 
on  the  district  level  like  to  do  it  for  a 
change  of  pace? 

1  think  district  judges  for  the  most 
part  do  enjoy  sitting  occasionally  on 
the  court  of  appeals.  And  it's  a  valu- 
able experience  for  them  because  it 
gives  them  an  opportunity  to  see  first- 
hand what  our  court  is  doing  and 
sometimes  to  see  the  mistakes  dis- 
trict judges  can  make.  1  know  this  is 
true  because  1  sat  on  the  court  of 
appeals  when  1  was  a  district  judge. 
You  can  see  things  that  are  being 
done  which  could  be  done  better,  see 
changes  that  would  help  appellate 
review.  And  I  think  it's  very  good  for 
the  court  of  appeals  to  have  district 
judges  sitting  with  them  because 
there  is  a  personal  exchange  with 
these  judges  that  helps  one  to  under- 


stand the  problems  they  face.  We  ask 
every  one  of  our  district  judges  to 
serve  one  week  a  year  on  the  court  of 
appeals. 

One  week  of  sittings  also  requires 
time  for  preparation.  Our  policy  is 
therefore  not  to  assign  them  more 
than  one  full  opinion.  If  they  want  to 
volunteer  to  write  more  than  one, 
they  may.  Because  cases  are  being 
filed  the  week  they  are  sitting  with 
us,  they  have  to  write  these  opinions, 


"Judges  have  to  insist 
that  lawyers  argue  cases 
more  succinctly  and  with 
shorter,  more-to-the- 

point  briefs." 

— Judge  Cornelia  Kennedy 


by  and  large,  in  the  evening.  But  1  find 
1  have  to  work  evenings,  too.  All  fed- 
eral judges  do. 

If  a  judge  from  outside  your  juris- 
diction comes  to  sit  on  a  panel  in  your 
circuit,  do  you  and  other  members  of 
the  court  do  anything  to  make  that 
judge  feel  welcome  and  to  show  that 
you  appreciate  his  or  her  contribu- 
tion? 

Yes,  our  court  does  make  an  effort 
to  welcome  visiting  judges.  First,  our 
chief  judge  tries  to  call  that  judge 
Sunday  night  when  he  or  she  gets 
into  Cincinnati,  the  only  city  in  which 
our  court  sits.  If  the  chief  judge  is  not 
sitting,  another  judge  on  the  court 
assumes  that  responsibility  each  week 
to  be  sure  that  the  visiting  judge's 
accommodations  are  all  right  and  that 
he  or  she  knows,  for  example,  places 
to  eat  Sunday  night.  During  the  week 
our  court  eats  lunch  together  every 
day,  so  we  make  sure  the  visiting 
judges  are  aware  of  that  and  some- 
body stops  by  their  chambers  to  walk 
to  lunch  with  them.  We  also  try  to  be 
sure  that  visitors  have  some  arrange- 
ments for  dinner,  either  with  one  of 
us  or  friends  in  town,  so  they  are  not 
left  on  their  own  unless  they  really 
want  to  be.  Also,  we  give  them  a  little 
packet  of  materials  listing  places  to 

See  KENNEDY,  page  7 
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eat  as  well  as  the  procedures  we 
follow. 

Do  you  feel  that  there  is  much  to 
be  gained  by  more  affiliation,  in  an 
official  way,  with  the  district  and  cir- 
cuit judges?  Would  you  include  the 
workshops? 

I  think  the  Center's  workshops  are 
extremely  valuable  to  the  judges  of 
the  courts  of  appeals,  because  it  gives 
us  another  opportunity  to  be  with  the 
district  judges  in  a  study  atmosphere. 
Even  the  programs  that  deal  with 
procedure  and  with  the  operation  of 


New  Search  and 
Seizure  Rules 

Pursuant  to  rules  recently  adopt- 
ed by  the  U.S.  Parole  Commission, 
federal  probation  officers  are  now 
authorized  to  seize  contraband  (i.e., 
drugs  or  firearms)  observed  in  plain 
view  in  a  parolee's  residence,  place 
of  business,  or  vehicle,  or  on  his  or 
her  person.  Further,  probation  of- 
ficers are  now  permitted  to  exam- 
ine the  arms,  legs,  and  eyes  of  parol- 
ees released  under  drug  aftercare 
conditions  for  any  indication  of  drug 
use. 

These  new  search  and  seizure 
procedures,  effective  as  of  April  1, 
are  intended  as  a  significant  super- 
vision tool  for  early  detection  of 
parole  violations  and  for  crime  pre- 
vention. "Resort  to  drug  activity  by 
a  parolee  is  very  often  a  sign  of 
imminent  failure  on  parole,"  accord- 
ing to  the  Parole  Commission,  "and 
early  discovery  of  drug  use  enhances 
prospects  of  salvage  of  the  releasee 
through  prompt  treatment."  While 
drug  aftercare  parolees  already 
must  submit  to  urinalysis,  the 
searching  now  authorized  will  be  an 
additional  and  much  quicker  means 
of  detecting  drug  use. 

In  both  the  search  and  the  seizure 
provisions,  use  of  force  is  not  per- 
mitted. The  parolee's  refusal  to  co- 
operate or  to  permit  a  reasonable 
examination,  however,  could  be 
used  in  considering  revocation  of 
the  parole  release. 

The  new  procedures  are  published 
at  49  Federal  Register  6716  (1984). 


the  district  court  are  valuable  to  the 
circuit  judges.  We  have  to  know  what 
the  district  judges'  problems  are  and 
recognize  them  even  though  we  may 
not  be  in  a  position  to  help  them. 
When  one  is  reviewing  appeals,  one  is 
reviewing  the  product  of  the  district 
court  judge  and  one  doesn't  know  the 
problems  that  the  district  judge  faced 
when  he  or  she  made  the  decisions. 
Now  that  doesn't  mean  that  the  dis- 
trict court's  response  can  always  be 
legally  justified,  but  at  least  it  ought 
to  be  understood. 

What  screening  procedures  are  fol- 
lowed in  the  Sixth  Circuit? 

I  think  ours  are  similar  to  those  of 
most  circuits.  Our  staff  attorneys 
screen  all  the  habeas  cases  and  pro  se 
cases.  In  prisoner  pro  se  cases,  unless 
they  are  not  to  be  decided  without 
oral  argument,  we  have  to  appoint 
counsel.  So,  of  course  we  have  to 
screen  for  that  purpose.  I  would  say 
the  only  thing  that's  lacking  in  our 
screening  procedure  is  that  we  don't 
have  the  staff  to  screen  all  cases.  So 
we  screen  just  in  limited  areas.  Staff 
attorneys  also  have  a  lot  of  work  to  do 
with  respect  to  motions.  I  don't  think 
people  realize  that  our  court  had 
6,000  motions  last  year.  Staff  attor- 
neys prepared  memos  on  over  700  of 
these.  The  clerk's  office  handled  over 
5,000.  That  number  does  not  include 
motions  related  to  argued  cases. 
These  motions  have  to  be  handled  on 
a  regular  basis  month  in  and  month 
out. 

We  do  one  thing  in  our  court  that  I 
think  is  different  from  some  other 
circuit  courts.  Our  nonargued  cases, 
that  is,  the  cases  that  have  been 
screened  and  will  not  be  argued  orally, 
are  added  to  the  calendar  of  argued 
cases,  and  we  discuss  these  nonargued 
cases  at  a  conference,  either  before  or 
following  a  conference  on  argued 
cases.  We  find  that's  very  valuable.  If 
we  have  disagreement  on  the  disposi- 
tion of  a  case  on  the  nonargued 
calendar,  it  is  put  on  the  argued 
calendar  for  argument. 

What  policy  or  rule  does  the  Sixth 
Circuit  follow  on  the  publication  of 
opinions? 


Judge  Cornelia  G.  Kennedy 

The  Sixth  Circuit's  rule  presumes 
that  opinions  will  be  published.  How- 
ever, they  are  not  published  where 
they  follow  settled  law  or  depend  on 
the  resolution  of  the  particular  facts 
in  that  particular  case.  Any  judge  on 
the  panel  or  on  the  court  may  ask  that 
an  opinion  be  published,  and  it  will  be. 
Or  the  parties  can  ask  that  an  opinion 
be  published  if  it  hasn't  been. 

With  the  volume  of  cases  that  the 
courts  of  appeals  are  deciding  these 
days,  I  think  there  is  some  need  not  to 
publish  everything.  And  yet  I  person- 
ally feel  that  the  litigants  should,  if  at 
all  possible,  get  a  reasoned  disposition 
from  the  court  of  appeals.  That's  the 
first  appeal  they  have  had.  It's  a  lot 
different  from  the  Supreme  Court's 
denial  of  certiorari.  Those  cases  have 
already  had  a  review.  I  know  there 
are  other  opinions  on  that  matter, 
and  I  recognize  the  problems  in  hav- 
ing decisions  of  the  court  which  are 
not  precedent.  We  have  a  very  diffi- 
cult problem  and  there  are  arguments 
on  both  sides  of  the  issue. 

The  Administrative  Office  in  Cali- 
fornia recently  released  a  statement 
saying  that  they  will  now  authorize 
partial  publication  in  cases  in  which 
a  portion  of  the  opinion  might  be 
helpful  to  counsel  and  to  judges. 
Would  you  approve  of  a  partial  publi- 
cation policy? 

Well,    I    haven't    given    that    any 
See  KENNEDY,  page  9 
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which  is  vested  in  the  various  courts 
of  appeals,  should  be  maintained. 

•  Following  the  recommendation 
of  the  Committee  on  Court  Adminis- 
tration, decided  to  take  the  following 
actions  to  ensure  greater  enforcement 
of  discipline  taken  against  attorneys 
and  improved  reporting  of  public  dis- 
ciplinary actions  to  the  ABA  National 
Discipline  Data  Bank:  urge  the  courts 
of  appeals  and  the  district  courts  to 
adopt  the  Model  Rules  of  Disciplinary 
Enforcement  unless  they  already  have 
more  effective  and  efficient  rules  for 
the  implementation  of  attorney  dis- 
cipline; urge  all  courts  to  report  all 
private  and  public  discipline  of  attor- 
neys to  all  licensing  authorities  with 
jurisdiction  over  the  attorneys;  re- 
quest state  courts  to  report  to  the 
respective  federal  courts  all  discipli- 
nary actions  taken  against  attorneys 
who  are  members  of  the  bars  of  fed- 
eral courts;  and  recommend  report- 
ing of  all  public  discipline  imposed  by 
all  state  and  federal  courts  (including 
actions  taken  over  the  last  five  years) 
to  the  ABA  National  Discipline  Data 
Bank. 

•  Pending  the  outcome  of  the  pilot 
district  court  executive  program, 
rejected  a  proposal  to  institute  the 
position  of  administrative  aide  to  a 
chief  judge  of  a  district  court  having 
five  to  ten  judgeships. 

•  Decided  to  oppose  a  proposed 
amendment  to  rule  704  of  the  Federal 
Rules  of  Evidence  that  would  prohibit 
an  expert  witness  from  stating  an 
opinion  as  to  whether  a  defendant  in 
a  criminal  case  had  a  mental  state 
constituting  an  element  of  the  offense 
charged  or  of  a  defense  to  it.  The 
Conference  also  declared  its  opposi- 
tion to  a  proposed  amendment  to 
those  rules  that  would  prohibit  an 
expert  witness  from  giving  an  opin- 
ion in  a  civil  commitment  proceeding 
regarding  the  likelihood  that  a  person 
will  commit  acts  of  serious  bodily 
injury  to  or  property  damage  against 
another. 

•  Decided  that  determining  the 
need  fora  full-time  magistrateshould 
continue  to  be  based  on  an  individual 


review  of  various  factors  affecting 
court  workload  in  each  district,  in 
preference  to  a  proposal  to  authorize 
a  full-time  magistrate's  position  for 
each  district. 

•  Endorsed  the  actions  currently 
being  taken  or  proposed  by  the 
Administrative  Office  to  encourage 
the  further  use  of  magistrates  and  to 
inform  the  courts  about  the  magis- 
trates system  in  connection  with  such 
matters  as  the  jurisdiction  of  magis- 
trates, the  processes  used  to  approve 
requests  for  additional  magistrate 
positions,  and  the  availability  of  the 
AO's  Division  of  Magistrates  to  study 
a  court's  utilization  of  magistrates  as 
well  as  to  provide  information  on 
other  courts'  use  of  magistrates. 
These  actions  are  being  undertaken 
in  response  to  recommendations  con- 
tained in  a  July  1983  G  AO  report  (see 
The  Third  Branch,  September  1983). 

In  addition,  the  Conference  ex- 
pressed its  preference  for  language  to 
amend  28  U.S.C.  §  636(c)(2)  toclarify 
the  designation  of  a  magistrate  to 
exercise  jurisdiction  over  a  civil  action 
when  the  parties  consent.  Rather 
than  notifying  parties  of  their  "right 
to  consent"  to  the  use  of  a  magistrate, 
the  section  should  be  amended  to 
read,  "If  a  magistrate  is  designated  to 
exercise  civil  jurisdiction  under  para- 
graph (1)  of  this  subsection,  the  clerk 
of  court  shall  notify  the  parties  in  a 
civil  action  of  the  availability  of  a 
magistrate  to  exercise  such  jurisdic- 
tion." 

•  Approved,  in  accordance  with 
the  recommendation  of  the  Commit- 
tee on  the  Administration  of  the  Fed- 
eral Magistrates  System,  a  3.5  per- 
cent cost-of-living  increase  in  salary 
for  all  part-time  magistrates.  This 
raise,  retroactive  to  the  beginning  of 
the  first  pay  period  commencing  after 
January  1,  1984,  will  give  part-time 
magistrates  an  adjustment  equal  to 
that  received  by  other  federal 
employees. 

Authorized,  in  accordance  with  the 
recommendations  of  the  Committee 
on  the  Administration  of  the  Proba- 
tion System,  a  joint  sentencing  insti- 
See  JCUS,  page  10 


MAGISTRATES,  from  page  5 

distinct  types  of  assignment  proce- 
dures: (1)  random  assignment  through 
the  clerk's  office;  (2)  rotational  assign- 
ment among  magistrates,  whereby 
an  "on-duty"  magistrate  is  assigned 
all  appropriate  matters;  (3)  assign- 
ment by  a  chief  magistrate  who  over- 
sees the  random  allocation  of  matters; 
(4)  assignment  through  judge-magis- 
trate pairs,  whereby  a  magistrate  is 
assigned  to  a  group  of  judges  and 
works  for  those  judges  on  request; 
and  (5)  direct  assignment  by  a  judge 
at  his  or  her  discretion.  Random 
assignment  is  the  most  common  pro- 
cedure for  civil  matters,  rotational 
assignment  the  most  common  proce- 
dure for  criminal  matters. 

The  report  raises  several  questions 
for  further  study:  How  do  magis- 
trates fit  into  the  overall  operation  of 
the  district  court?  How  has  the  prac- 
ticing bar  responded  to  the  presence 
of  magistrates?  And  finally,  what 
contribution  have  magistrates  made 
to  reductions  in  the  courts'  backlogs? 

To  receive  a  copy  of  this  report, 
write  to  the  Center's  Information 
Services  Office,  1520  H  Street,  N.W., 
Washington,  DC  20005.  Please  en- 
close a  self-addressed,  gummed  label, 
preferably  franked  (but  do  not  send 
an  envelope).  ■ 


Position  Available 

Federal  Public  Defender,  West- 
ern, Northern,  and  Eastern  Districts 
of  Oklahoma.  Salary  up  to  $61,065. 
Provides  federal  criminal  defense 
services  in  all  three  districts,  ap- 
points and  supervises  staff,  man- 
ages offices  in  Oklahoma  City  and 
Tulsa,  and  manages  courts'  Crimi- 
nal Justice  Act  panel.  Requires  law 
degree  and  membership  in  a  state 
bar;  a  minimum  of  five  years  of 
criminal  practice  experience,  pref- 
erably in  federal  courts,  is  desirable. 
To  apply,  obtain  application  form 
from  Jack  C.  Silver,  Clerk,  United 
States  District  Court,  Room  411, 
U.S.  Courthouse,  Tulsa,  OK  74103. 
Completed  applications  must  be 
received  by  May  1,  1984. 

EQUAL  OPPORTUNITY  EMPLOYER 
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thought  until  now.  It  seems  to  me 
that  one  is  putting  an  additional 
burden  on  the  court  to  decide  what 
part  of  the  opinion  should  be  pub- 
lished. I  think  that  if  I  had  two  issues 
in  a  given  case,  one  of  which  was 
important  and  should  be  published 
ind  the  other  one  not,  I  would  handle 
:hat  in  the  opinion  and  deal  with  the 
second  issue  in  a  very  short  para- 
graph. 

What  do  you  think  are  the  greatest 
?roblems  in  the  federal  courts  today? 

I   think  the  greatest  problem  the 
:ederal  courts  face  is  the  volume  of 
vork.   That  volume  has  increased 
significantly   in   the   fourteen   years 
've  been  on  the  federal  bench — both 
or  the  trial  courts  and  for  the  appel- 
ate courts.  And  I  think  the  hardest 
>roblem   we    have    is    retaining    the 
nanner  in  which  we  have  permitted 
ases  to  be  presented,  that  is,  with 
»ral  argument  in  the  appellate  courts 
nd  with  careful  reading  of  briefs  by 
udges.  How  long  can  we  maintain 
hose  practices  with  the  volume  of 
rark  we  have?   What  has  to  give? 
here  comes  a  point  when  there  are 
10  more  hours  in  the  week,  and  I 
hink   the   appellate   judges    have 
eached  that  point.  1  think  many  trial 
adges  reached  that  point  a  long  time 
go.  The  only  immediate  help  avail- 
ble  is  from  lawyers,  which  means 
iwyers   have   to  prepare   material 
lore  concisely  so  that  judges  have 
;ss  to  read.  Lawyers  are  also  going  to 
ave   to  learn   to   try   cases   more 
uickly.  The  judges  will  have  to  con- 
■ibute  to  that  by  insisting  that  law- 
ers  try  cases  more  quickly.  And  we 
ave   to   insist    that    lawyers    argue 
ises  more  succinctly  and  write  short- 
r,  more-to-the-point  briefs.  There  is 
:ill  some  slack  in  that  area  that  can 
e  tightened  up.  1  don't  see  any  other 
nmediate  hope.  I  haven't  figured  out 
way  yet  to  get  any  more  hours  in  a 
ay. 

What  about  calendar  control? 

I  think  calendar  control  for  many 
idges  has  reached  its  maximum  right 
ow,    although    there    is    room    for 


improvement  in  the  system  as  a 
whole.  Another  area  where  lawyers 
can  help  is  in  settling  more  cases. 
Lawyers  are  becoming  more  conscious 
of  settlement  as  a  manner  of  dispute 
resolution.  Law  schools  are  teaching 
settlement  techniques  now,  which 
they  didn't  even  ten  years  ago.  I've 
always  thought  that  if  each  lawyer 
would  settle  one  more  case  it  would 
result  in  a  very  significant  reduction 
in  our  caseload. 

Do  you  think  the  court  should  par- 
ticipate more  in  the  settlement  pro- 
cess or  at  least  encourage  it? 

As  some  of  the  other  circuits  have 
done,  our  court  has  adopted  a  settle- 
ment program.  Now  the  Second  Cir- 
cuit, the  Seventh,  the  Sixth,  and  per- 
haps others  have  this  program.  It  is 
the  job  of  the  settlement  attorney  to 
find  cases  that  can  be  settled  and  set- 
tle them.  The  program  has  resulted  in 
some  additional  cases  being  settled. 
The  Center's  study  of  the  settlement 
program  in  the  Second  Circuit  has 
shown  that  there  is  a  statistically  sig- 
nificant difference  between  the  cases 
that  went  into  the  settlement  pro- 
gram and  the  control  cases  that  didn't. 
I  think  that's  a  good  program. 

As  for  whether  district  judges  should 
participate  in  settlements  more  than 
they  do,  some  judges  participate  a 
great  deal,  of  course,  and  others  don't 
participate  at  all.  In  the  nonjury  case 
it's  very  difficult  for  a  judge  to  partici- 
pate in  settlements  unless  the  parties 
are  really  pretty  close  and  both  want 
you  to  bridge  the  gap. 

Should  the  "settlement  judge"  be 
one  who  will  not  be  trying  the  case? 
Yes.  And  indeed,  in  the  Eastern 
District  of  Michigan,  we  would  occa- 
sionally get  together  with  another 
judge.  We  never  had  a  formal  pro- 
gram, but  judges  occasionally  sent 
nonjury  cases  to  another  judge  for 
settlement.  The  problem  with  that 
program  is  it  takes  up  a  lot  of  judicial 
time.  You  can't  settle  a  case  unless 
you  know  a  little  something  about  it.  I 
think  it  might  be  possible  to  adopt  a 
program  like  our  settlement  attorney 
program  in  the  district  court.  Perhaps 
one  of  the  settlement  attorneys  from 
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a  court  of  appeals  could  go  to  a  district 
court  and  stay  for  a  period  of  time  and 
with  a  controlled  program  see  what 
results  could  be  had. 

Has  your  settlement  program 
caused  any  problems? 

Our  settlement  project  in  the  court 
of  appeals  has  caused  one  problem  for 
our  circuit.  Judges  participating  in  the 
settlement  conference  cannot  sit  on 
the  panel  that  heard  the  case.  But  we 
are  changing  our  rule  so  that  a  judge 
who  participated  in  the  settlement 
conference  can  sit  on  an  en  banc 
panel.  We  don't  feel  we  need  to  re- 
move a  judge  from  the  en  banc  court 
in  order  to  effectuate  this  program. 

Does  your  court  use  some  of  the 
practices  used  in  the  Second  Circuit's 
CAMP  program? 

Yes,  our  settlement  attorneys  stud- 
ied that  program,  and  they  are  work- 
ing very  hard,  including  reading  case- 
books on  negotiation.  Plus,  they  have 
worked  with  some  of  the  experienced 
trial  judges— those  on  the  court  of 
appeals  now  who  were  trial  judges, 
such  as  judge  Keith  and  myself.  For 
the  first  settlement  conference  these 
judges  participated,  but  as  we've  gone 
along  in  the  program,  the  settlement 
attorneys  are  doing  more  and  more 
cases. 

What  could  you  suggest  for  dis- 
pute resolution,  especially  at  the 
district  level? 

Our  own  judicial  experiences  shape 
our  thinking.  State  courts  in  Michi- 
gan have  compulsory  mediation,  and 
the  Eastern  District  of  Michigan  has 
adopted  compulsory  mediation  in 
diversity  cases,  with  some  sanctions. 
The  sanctions  in  the  Michigan  courts 
are  that  you  have  to  pay  actual  attor- 
ney fees  for  the  trial  if  you  reject  set- 
tlement. Now,  that  may  be  a  little 
severe,  but  compulsory  mediation, 
even  without  sanctions,  has  some 
value  because  the  mediation  panel  is 
looking  at  a  case  objectively.  And 
their  recommendations,  if  they  are 
experienced  trial  lawyers,  have  got  to 
be  of  value  in  determining  what  a 
case  is  worth  in  terms  of  settlement. 
That's  something  that  can  be  done, 
See  KENNEDY,  page  10 
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and  justice-system  professionals  in- 
formed about  the  growing  body  of 
knowledge  dealing  with  management 
concepts  and  technology  and  their 
application  to  court  operations." 

The  overall  aim  of  the  National 
Center  has  been  "to  help  state  courts 
better  serve  both  litigants  and  the 
general  public."  Projects  to  this  end 
have  involved  court  statistics,  judicial 
information  systems,  case-flow  man- 
agement, personnel  administration, 
and  court  facilities  studies.  ■ 
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and  it  can  be  done  without  great 
expense.  You  may  have  to  pay  the 
mediator  some  small  fee,  but  some 
mediators  may  be  willing  to  do  it 
without  fees.  In  Michigan  they  are 
paid  a  small  fee. 

Could  you  use  special  masters? 

The  ideal  would  probably  be  to  use 
magistrates;  they  are  working  full 
time  at  deciding  cases.  What  you 
want  is  somebody  who  is  on  the  side 
and  available — somebody  who  is  not 
being  used  now.  A  master  is  a  possi- 
bility, but  then,  again,  that  is  going  to 
be  an  additional  expense.  I'm  looking 
for  an  inexpensive  resolution  of  these 
problems. 


There  is  something  to  be  said  for 
mediation  by  lawyer  panels.  In  Mich- 
igan they  use  one  lawyer  who  is 
thought  to  be  defense-oriented,  one 
plaintiff-oriented,  and  one  neutral. 
The  neutral  lawyer  is  one  who  doesn't 
practice  in  that  field.  The  three  are 
representative  and  it  gives  a  certain 
amount  of  balance. 

Do  you  have  anything  else  you 
would  like  to  add? 

Well,  there  is  one  other  thing, 
although  this  is  just  a  judge  problem. 
Judges  become  very  isolated,  and  1 
think  we  have  to  make  a  real  effort  to 
maintain  contact  with  the  bar.  You 
almost  have  to  do  that  through  for- 
mal bar  association  activities.  A  cer- 
tain amount  of  isolation  is  unavoid- 
able, but  I  do  think  you  have  to 
consciously  try  to  not  become  too 
isolated. 

Years  ago  judges  used  to  have  a 
little  bit  of  time  to  do  something 
besides  judging.  We  don't  have  that 
time  anymore.  Yet  we  really  need  an 
opportunity  for  renewal — 1  mean 
intellectual  renewal.  We  really  need 
an  opportunity  to  read  and  to  think 
about  something  that  isn't  a  case.  The 
opportunity  for  this  seems  to  be 
almost  gone.  We're  just  deciding 
cases,  deciding  cases,  deciding  cases. 
That's  one  reason  that  1  think  the 
Federal  Judicial  Center  seminars  are 


so  valuable.  They  at  least  give  judges 
an  opportunity  to  expand  their  think- 
ing outside  the  area  of  a  particular 
case.  ■ 
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tute  for  the  Fifth  and  Seventh  Cir- 
cuits, to  be  held  sometime  in  July 
1985,  and  gave  tentative  approval  toa 
sentencing  institute  for  the  Ninth 
Circuit  in  fiscal  year  1985.  (An  insti- 
tute for  the  First,  Third,  and  DC. 
Circuits  is  scheduled  for  April  30- 
May  2,  1984.) 

•  Noting  that  H.R.  3128  (the  Sen- 
tencing Reform  Act  of  1983)  contains 
a  provision  authorizing  appellate 
review  of  sentences  and  that  filings  in 
the  courts  of  appeals  continue  to 
increase  dramatically,  the  Conference 
adopted  a  resolution  recommitting  all 
sentencing  problems  to  the  Commit- 
tee on  the  Administration  of  the  Pro- 
bation System  for  further  study  and 
report. 

•  Pursuant  to  a  September  1982 
resolution  regarding  the  need  for 
expeditiously  filling  judgeship  vacan- 
cies, the  Conference  released  a  list  of 
current  vacancies  showing  three  cir- 
cuit, twenty-one  district,  and  two 
Court  of  International  Trade  judge- 
ships to  be  filled.  ■ 
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Assistant  Attorney  General  J.  Paul  McGrath  on     House  Hearings  Held  on 
Antitrust  Cases,  Economics,  and  the  CoiuW  OF  »- .Federal  Courts'  Fiscal 


].  Paul  McGrath  became  the  assis- 
tant attorney  general  in  charge  of  the 
Justice  Department's  Antitrust  Divi- 
sion on  December  16,  1983;  previ- 
ously, beginning  in  September  1981, 
he  served  as  head  of  the  department's 
Civil  Division.  A  graduate  of  Holy 
Zross  College  and  the  Harvard  Law 
School,  where  he  was  an  editor  of  the 
law  review,  Mr.  McGrath  was  a  part- 
ner in  the  New  York  City  firm  of 
Dewey,  Ballantine,  Bushby,  Palmer 
2nd  Wood  before  joining  the  Reagan 
idministration. 

In  the  following  interview,  Assis- 
tant Attorney  General  McGrath  de- 
scribes the  educational  role  that  the 
Antitrust  Division  intends  to  play  for 
the  bench  and  bar  and  discusses  other 
plans  and  priorities  for  the  division. 
He  also  comments  on  certain  tech- 
niques necessary  for  the  appropriate 
preparation,  management,  and  litiga- 
tion of  large,  complex  antitrust  cases. 

Please  describe  generally  the 
function  or  mission  of  the  Anti- 
xust  Division  and  how  your  activ- 
ities relate  to  and  are  coordinated 
with  other  divisions  in  the  Justice 
Department. 

The  Antitrust  Division  has  sev- 
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}.  Paul  McGrath 

eral  principal  functions.  Obviously, 
we  enforce  the  antitrust  laws  in 
court.  And  since  some  of  our  cases 
are  criminal  cases,  we  do  coordi- 
nate with  the  Criminal  Division 
and  with  various  U.S.  attorney's 
offices.  Further,  we  are  engaged  in 
many  regulatory  and  legislative  en- 
deavors throughout  government — 
principally  preaching  the  gospel  of 
competition.  In  recent  years,  that 
has  meant  that  we  have  been  on 
See  McGRATH,  page  2 


Bankruptcy  Transition  Period  Extended 


On  March  31,  President  Reagan 
signed  Public  Law  98-249  (98  Stat. 
116),  which  extends  the  transition 
period  for  bankruptcy  proceedings, 
enacted  in  1978  as  title  IV  of  Public 
Law  95-598,  through  April  30,  1984. 
The  extension  provides  Congress 
additional  time  to  complete  action 
on  remedial  bankruptcy  legislation. 

The  new  law  delays  for  another 
thirty  days  the  scheduled  changes 
in  title  28  of  the  U.S.  Code  that 
were  enacted  in  1978  but  have  not 
yet  taken  effect,  including  those 
provisions  relating  to  the  salaries  of 
bankruptcy  judges  and  magistrates. 


In  addition,  the  terms  of  incumbent 
bankruptcy  judges  have  been  ex- 
pressly continued  until  May  1,  1984, 
when  they  will  expire.  Finally,  the 
service  requirement  to  qualify  for 
the  special  retirement  provisions 
made  available  to  bankruptcy 
judges  by  the  1978  act  has  been  ex- 
tended, and  bankruptcy  judges  now 
serving  must  continue  to  serve  until 
April  30  to  qualify  for  the  enhanced 
credit. 

Questions  concerning  the  new 
law  should  be  addressed  to  the  Of- 
fice of  the  General  Counsel  of  the 
AO  (FTS  633-6127). 


The  House  Appropriations  Sub- 
committee on  the  Departments  of 
State,  Justice,  Commerce,  the  Judi- 
ciary and  Related  Agencies  held 
hearings  March  13  and  14  on  the 
federal  judiciary's  budget  for  fiscal 
year  1985.  The  amended  request 
for  all  federal  judicial  agencies  for 
1985  totals  $1,021,221,000,  an  in- 
crease of  $108,060,000  over  the 
amount  appropriated  by  the  Con- 
gress for  fiscal  year  1984.  The  judi- 
ciary accounts  for  about  one-tenth 
of  1  percent  of  the  total  federal 
budget  requested  from  Congress. 

Testifying  on  behalf  of  the  cir- 
cuit, district,  and  bankruptcy 
courts'  requests  were  the  Judicial 
Conference's  Budget  Committee 
chairman,  Chief  Judge  Charles 
Clark  of  the  Fifth  Circuit  Court  of 
Appeals,  Judge  James  Harvey  of 
the  Eastern  District  of  Michigan, 
and  Administrative  Office  Director 
William  E.  Foley.  The  amount  re- 
quested for  the  operation  of  these 
courts  in  fiscal  1985  totals 
$954,041,000,  an  increase  of 
$103,992,000  over  the  approved 
spending  level  for  fiscal  year  1984. 

Chief  Judge  Clark  noted  that  the 
1985  budget  requests  represent 
"the  smallest  increases  possible 
consistent  with  the  ever  growing 
workload  of  the  courts." 

See  BUDGET,  page  5 
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McGRATH,  from  page  1 

the  side  of  deregulation  in  many, 
many  agencies  and  in  many  legis- 
lative discussions  within  the  exec- 
utive branch.  In  addition,  we  get 
involved  in  other  interagency  mat- 
ters. For  example,  international 
trade  issues  have  competitive  com- 
ponents and  we  therefore  are  in- 
volved in  Cabinet  council  groups 
or  sub-Cabinet  council  groups 
dealing  with  international  trade  or 
other  economic  issues  where  anti- 
trust or  competitive  factors  are 
significant. 

You  just  mentioned  "preaching 
the  gospel  of  competition,"  and  in 
a  recent  speech,  you  noted  that  the 
division  had  an  educational  role  to 
play  to  bring  to  the  forefront  "the 
fruits  of  the  best  legal  and  eco- 
nomic analysis  we  can  muster  on 
questions  of  antitrust  policy." 
How  will  you  play  that  role  in  re- 
gard to  the  courts? 

We  play  that  role  for  the  most 
part  with  amicus  filings  or  with  the 
publication  of  guidelines  of  one 
sort  or  another.  Let  me  give  you  an 
example.  An  area  of  antitrust  law 
that  today  is  in  a  state  of  flux  is  the 
question  of  vertical  restraints — re- 
straints such  as  exclusive-dealing 
contracts  or  contracts  that  restrict  a 
distributor  to  one  territory.  The 
law  is  in  a  state  of  flux  because  it 
was  only  seven  years  ago  that  the 
Supreme  Court  decided  that  "the 
rule  of  reason"  should  apply.  In 
this  area,  we  can  be  of  assistance  to 
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the  courts  by  doing  two  things:  by 
filing  amicus  briefs  in  appropriate 
cases  and  also  by  promulgating 
vertical  practice  guidelines  which 
would  also  be  available  to  the 
courts.  The  reason  we  can  be  help- 
ful is  that  we  do  have  a  great  deal 
of  antitrust  expertise,  and  we  can 
be  seen  as  an  objective  voice  be- 
cause, unlike  virtually  every  other 
litigant  in  such  cases,  we  have  no 
bias.  We  are  not  pro-manufacturer 
or  pro-distributor  or  pro-big  com- 
pany or  pro-small  company.  My 
hope  would  be,  therefore,  that  if 
we  can  present  sensible,  well- 
reasoned  analyses  of  these  prob- 
lems, the  courts  might  well  benefit 
from  our  thinking  and  be  helped  in 
their  own  analyses. 

Is  there  anything  that  the  courts 
or  judges  can  do  for  themselves  to 
help  with  their  own  educational 
process? 

Very  definitely.  The  study  pro- 
grams in  the  economic  area  that 
have  developed  over  the  last  few 
years  for  judges  are  very  helpful. 
Seminars  and  other  training  ses- 
sions in  economics  are  critical  as 
we  come  to  recognize  that  sensible 
antitrust  policy  has  to  be  based  on 
sensible  economics.  By  "sensible" 
economics  I  mean  the  best  eco- 
nomic thinking  of  the  time — think- 
ing that  is  as  advanced  as  possible. 
The  programs  that  have  been  avail- 
able to  the  federal  judiciary  in 
these  areas  have  been  excellent. 
The  caliber  of  economists  who 
have  been  participating  in  them 
has  been  top-rate.  I  know  from 
talking  to  judges  that  their  attend- 
ance at  these  sessions  has  been  in- 
creasing and  they  have  recognized 
more  and  more  the  importance  of 
this  kind  of  training.  Most  of  us — 
judges  and  lawyers — do  not  have  a 
strong    economic    background,    or 
perhaps   we   have   an   economic 
background  which  was  acquired 
before  the  teachings  and  advances 
of  very  recent  years.   Therefore,  I 
think  programs  such  as  these  are 
critical  for  effective  handling  of 
economic  issues. 


Calendar 


May  6-9  Eleventh  Circuit  Judicial 
Conference 

May  13-15  Seventh  Circuit  Judi- 
cial Conference 

May  13-18  Seminar  for  Newly  Ap- 
pointed Bankruptcy  Judges 

May  15-18  Sixth  Circuit  Judicial 
Conference 

May  20-22  D.C.  Circuit  Judicial 
Conference 

May  21-22  Judicial  Conference 
Advisory  Committee  on 
Civil  Rules 

May  24-25  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics 

May  29-June  1  Fifth  Circuit  Judi- 
cial Conference 

May  30  Judicial  Conference  Ad 
Hoc  Committee  on  the  Me- 
dia Petition  (Cameras  in  the 
Courtroom) 
May  31 -June  1  Judicial  Confer- 
ence Subcommittee  on 
Federal-State  Relations 
May  31-June  1  Judicial  Confer- 
ence Subcommittee  on  Fed- 
eral Jurisdiction 


Judges,  in  reaching  decisions  in 
antitrust  cases,  do  not  use  different 
skills  to  apply  economics  to  the 
facts.  The  thing  that  differentiates 
complex  economic  cases  from  other 
cases  is  simply  that  if  you  have  an 
understanding  of  economics  you 
are  in  a  much  better  position  to 
then  apply  economics  to  the  facts 
of  the  case.  Frequently  the  facts 
and  the  economics  are  interrelated. 
It  probably  is  little  different,  per- 
haps no  different,  from  a  situation 
in  which  a  court  has  a  very  difficult 
case  involving  biological  science. 
Obviously,  a  judge  who  under- 
stood biology  would  have  a  strong 
head  start.  I  suppose  you  don't 
have  training  programs  for  all 
judges  in  biology  because  you 
don't  have  enough  cases  that  re- 
Sec  McGRATH,  page  4 
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A  Reminder 

The  beginning  date  for  receipt 
and  consideration  of  applications 
for  law  clerkships  will  remain 
July  15  of  the  summer  between 
an  applicant's  second  and  third 
years  of  law  school. 

The  Judicial  Conference  agreed 
recently  to  retain  that  date  and  to 
ask  the  American  Association  of 
Law  Schools  to  inform  its  mem- 
bers of  the  reaffirmed  policy.  The 
July  15  starting  date  will  con- 
tinue, on  an  experimental  basis, 
until  March  1985,  at  which  time  it 
will  be  "reexamined  in  light  of 
the  experience  under  it  and  with 
the  benefit  of  the  views  of  all  fed- 
eral judges  formed  by  reference 
to  that  experience." 


Second  and  Third  Circuits  Appoint  New 
Clerk  of  Court  and  Circuit  Executive 


Circuit  and  District  Filings 
Continue  to  Rise  Sharply 

Docketing  activity  in  the  U.S. 
ourts  of  appeals  rose  to  unprece- 
lented  levels  in  calendar  year  1983, 
iccording  to  a  report  presented  by 
he  director  of  the  Administrative 
Office  to  the  Chief  Justice  and  the 
udicial  Conference  on  March  8. 
Appellate  filings  rose  overall  by  9.4 
>ercent  over  the  comparable  period 
»ne  year  earlier,  increasing  in  eight 
>f  the  twelve  regional  circuits, 
iankruptcy  appeals  represented 
he  largest  percentage  increase; 
lonprisoner  private  civil  appeals 
nd  state  prisoner  petitions  rep- 
esented  the  largest  numerical 
ncreases. 

Although  terminations  were  5.8 
•ercent  higher  than  in  1982,  also 
eaching  a  record  high,  the  pend- 
ng  caseload  rose  4.5  percent  be- 
ause  filings  greatly  outstripped 
erminations. 

Both  civil  and  criminal  filings  in 
he  U.S.  district  courts  continued 
o  increase  in  1983.  Civil  filings 
ose  14.3  percent  over  1982  to 
55,546.  This  number  is  34.2  per- 
ent  higher  than  the  corresponding 
igure  for  1981.  Although  civil  dis- 
ositions  rose  11.7  percent  in  1983, 
he  pending  caseload  increased  by 


Elaine  B.  Goldsmith  is  the 
new  clerk  of  court  for  the 
Second  Circuit;  William  K. 
Slate  II  has  been  named 
circuit  executive  for  the 
Third  Circuit. 


The  Second  and  Third  Circuit 
courts  of  appeals  have  announced 
the  appointment  of  two  senior  staff 
officials.  Elaine  B.  Goldsmith  has 
been  selected  as  clerk  for  the  Sec- 
ond Circuit  and  William  K.  Slate  II 
has  been  named  circuit  executive 
for  the  Third  Circuit. 

Mrs.  Goldsmith,  a  graduate  of 
the  University  of  Michigan  and  Se- 
ton  Hall  Law  School,  brings  to  the 
Second  Circuit  an  extensive  back- 
ground in  judicial  and  public  ad- 
ministration. From  1975  to  1980, 
she  was  executive  director  of  the 
Executive  Commission  of  Ethical 
Standards  of  the  Department  of 
Law  and  Public  Safety  for  the  state 
of  New  Jersey,  and  from  1980  until 
her  appointment  to  the  federal  sys- 
tem, she  was  clerk  of  the  Tax  Court 
of  New  Jersey.  Prior  to  her  public 
service,  Mrs.  Goldsmith  practiced 
law  in  New  Jersey  and  was  an  ad- 
junct professor  at  Seton  Hall  Law 
School.  Mrs.  Goldsmith  was  ap- 
pointed clerk  on  March  12,  1984. 

Mr.  Slate,  a  graduate  of  Wake 
Forest  University  and  the  Univer- 


+ih 


sity  of  Richmond  Law  School,  has 
served  as  clerk  for  the  Fourth  Cir- 
cuit Court  of  Appeals  for  the  past 
twelve  years.  During  that  period, 
among  numerous  other  accom- 
plishments, he  was  appointed  by 
Chief  Justice  Burger  as  a  member 
of  the  National  Task  Force  to  Re- 
view the  Federal  Rulemaking  Pro- 
cess, served  as  a  member  of  the 
Board  of  Directors  of  the  American 
Judicature  Society  and  as  first 
chairman  of  the  Circuit  Clerks  Liai- 
son Committee  with  the  Adminis- 
trative Office  and  the  Federal  Judi- 
cial Center,  and  taught  a  variety  of 
courses  at  the  University  of  Rich- 
mond Law  School,  Virginia  Union 
University,  Virginia  Common- 
wealth University,  and  the  Insti- 
tute for  Court  Management.  Prior 
to  serving  with  the  federal  judici- 
ary, he  was  clerk  of  the  Hustings 
Court  (now  the  Circuit  Court)  of 
the  City  of  Richmond  and  worked 
for  the  Federal  Bureau  of  Investi- 
gation. Mr.  Slate  will  assume  his 
duties  as  circuit  executive  in  June 
1984.  ■ 


13.4  percent.  The  number  of  pend- 
ing civil  cases  at  year's  end  1983 
represents  479  cases  per  judgeship. 
Criminal  cases  rose  11.6  percent  in 
1983,  and  although  criminal  dispo- 
sitions also  rose,  they  did  not  rise 
enough  to  offset  filings;  20,276 
criminal  cases  were  pending  on 
December  31,  1983,  a  16  percent  in- 
crease over  the  figure  for  1982. 

Social  security  disability  insur- 
ance cases  showed  the  largest  in- 


crease, more  than  doubling  from 
year's  end  1982  to  the  correspond- 
ing date  in  1983.  Actions  seeking 
recovery  of  overpayment  of  veter- 
ans' benefits  also  rose  sharply  in 
1983. 

Areas  showing  substantial  in- 
creases in  criminal  filings  were 
prosecutions  under  the  Drug 
Abuse  Prevention  and  Control  Act, 
burglary  prosecutions,  and  actions 
for  immigration  law  violations.     ■ 
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quire  that  expertise  for  it  to  be 
worthwhile.  That  isn't  true  with 
economics  because  not  only  anti- 
trust cases  but  also  many  regula- 
tory cases  involve  economics. 
Therefore,  there  are  enough  cases, 
I  think,  where  economic  back- 
ground and  economic  training 
would  be  very  helpful. 

The  1979  National  Commission 
for  the  Review  of  Antitrust  Laws 
and  Procedures  concluded  that 
district  courts  should  consider  the 
"possibility  of  assigning  complex 
antitrust  cases  to  judges  whose 
background,  temperament,  and  in- 
terests are  conducive  to  the  exer- 
cise of  firm  and  efficient  case 
management."  Would  you  care  to 
comment  on  that  statement? 

As  a  general  matter,  I  am  not  in 
favor  of  specialized  courts,  nor  am 
I  in  favor  of  assigning  panels  of  ap- 
pellate court  judges  to  particular 
cases  because  of  their  expertise.  I 
also  generally  am  not  in  favor  of 
assigning  district  court  judges  to 
cases  because  of  particular  exper- 
tise. There  may  be  situations,  how- 
ever, where  assigning  very  big 
cases  to  particular  district  court 
judges  would  be  appropriate  or 
where  individual  factors  might 
have  to  be  taken  into  account. 

Would  you  please  define  both 
"very  big"  and  "individual" 
factors? 

Yes,  let  me  give  you  an  example. 
If  a  case  the  size  of  United  States  v. 
AT&T  came  in — a  case  that  was 
clearly  going  to  last  for  a  number  of 
years  and  was  going  to  involve  an 
enormous  amount  of  effort  by 
whichever  judge  was  assigned — it 
might  be  appropriate  for  the  judge 
assigned  through  the  random  pro- 
cess to  excuse  himself  or  herself 
from  the  case,  if,  for  example,  he 
or  she  was  close  to  retirement  or 
did  not  otherwise  plan  to  be  on  the 
bench  long  enough  to  handle  the 
case  or  to  spend  the  enormous 
number  of  hours  that  might  be 
needed. 


I  think  it's  clear  that  I  would  re- 
gard that  as  an  unusual  situation. 
By  and  large,  except  in  that  kind  of 
unusual  situation,  I  think  it  is  bet- 
ter if  cases  are  assigned  on  a  ran- 
dom basis  both  in  federal  district 
courts  and  in  the  federal  courts  of 
appeals.  It's  nice  in  theory  to  have 
cases  assigned  to  judges  who  are 
perfectly  suited  for  them.  But  I 
have  a  concern  that  perhaps  the 
system  won't  be  viewed  as  being 
quite  as  objective,  quite  as  impar- 
tial, and  quite  as  fair  if  there  is 
some  selection  of  judges  for  partic- 
ular cases.  The  overall  perception 
of  the  system  as  being  fair  and  im- 


partial is  so  important  that  I  think 
it's  a  little  dangerous  to  start  pick- 
ing judges  for  cases  because  of 
their  talents  or  perceived  talents. 

You  mentioned  AT&T.  What  did 
we  learn  from  that  case  and  from 
the  IBM  case? 

One  thing  to  learn  from  very 
large  cases  like  those  two  is  that 
they  are  manageable  or  not  man- 
ageable depending  on  the  manage- 
ment abilities  and  inclinations  of 
the  judge  involved.  I  am  not  going 
to  comment  particularly  about 
those  two  cases  or  the  judges  who 
handled  them,  but  there  are  a 
See  McGRATH,  page  6 


Positions  Available 


Clerk  of  Court,  U.S.  Bank- 
ruptcy Court  for  the  Eastern  Dis- 
trict of  Louisiana  (New  Orleans). 

Salary  from  $42,722  to  $55,538. 
Requires  ten  years  of  administra- 
tive experience  in  public  service 
or  business,  three  of  which  oc- 
curred in  a  position  of  substantial 
management  responsibility; 
equivalencies  of  undergraduate, 
postgraduate,  or  law  degrees,  as 
well  as  years  of  active  law  prac- 
tice, may  be  substituted.  To  ap- 
ply, send  resume,  by  May  18,  to 
James  M.  Moore,  Clerk  of  Court, 
U.S.  Bankruptcy  Court,  500 
Camp  St.,  New  Orleans,  LA 
70130. 


Clerk  of  Court,  U.S.  District 
Court  for  the  Central  District  of 
Illinois  (Springfield).  Salary  of 
$50,252.  Requires  ten  years  of 
administrative  experience  in  pub- 
lic service  or  business,  three  of 
which  occurred  in  a  position  of 
substantial  management  respon- 
sibility; equivalencies  of  under- 
graduate, postgraduate,  or  law 
degrees  may  be  substituted.  To 
apply,  send  resume,  Standard 
Form  171,  or  local  application 
form,  by  June  1,  to  Chief  Judge  J. 
Waldo  Ackerman,  Room  319, 
Federal  Building,  Springfield,  IL 
62701. 


Clerk  of  Court,  U.S.  District 
Court  for  the  District  of 
Maryland  (Baltimore).  Salary  to 
$66,000.  Requires  ten  years  of 
administrative  experience  in  pub- 
lic service  or  business,  three  of 
which  occurred  in  a  position  of 
substantial  management  respon- 
sibility; equivalencies  of  under- 
graduate and  postgraduate  de- 
grees may  be  substituted. 
Undergraduate  degree  in  govern- 
ment or  public,  business,  or  judi- 
cial administration  required; 
graduate  degree  in  law  or  busi- 
ness, public,  or  judicial  adminis- 
tration preferred.  To  apply,  send 
resume,  by  May  11,  to  Chief 
Judge  Frank  A.  Kaufman,  U.S. 
District  Court,  101  W.  Lombard 
St.,  Baltimore,  MD  21201. 
*     *     * 

Senior  Staff  Attorney,  U.S. 
Court  of  Appeals  for  the  Eighth 
Circuit  (St.  Louis).  Salary  to 
$50,252.  Requires  three  to  five 
years'  legal  experience  as  practi- 
tioner or  law  professor;  knowl- 
edge of  federal  appellate  proce- 
dures and  computer-assisted 
legal  research  desirable.  Five- 
year  commitment  desired.  To  ap- 
ply, send  resume,  salary  history, 
and  references,  by  June  4,  to 
Lester  C.  Goodchild,  Circuit  Ex- 
ecutive, 1114  Market  St.,  Room 
542,  St.  Louis,  MO  63101. 
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Seminar  for  Newly  Appointed  District  Judges 


Above  right,  AO  Director  William  E.  Foley  speaks  at 
the  Seminar  for  Newly  Appointed  U.S.  District 
judges,  held  at  the  FJC  in  April.  Right  are  Judges 
Maryanne  T.  Barry  (D.N.J.)  and  Harry  L.  Hupp  (CD. 
Cal.).  Above  are  Judges  Lenore  C.  Nesbitt  (S.D.  Fla.), 
Hector  M.  Laffitte  (D.P.R.),  and  James  M.  Kelly  (E.D. 
Pa.). 


BUDGET,  from  page  1 

Approximately  one-half  of  the 
increase  in  court  appropriations  is 
associated  with  the  higher  costs  of 
maintaining  the  current  level  of 
services.  Without  these  inflationary 
increases  and  other  factors  beyond 
the  courts'  control,  the  judiciary's 
budgetary  requirements  would  be 
only  $56,425,000  (6.6  percent)  over 
the  amount  authorized  for  1984. 

The  noninflationary  increases 
sought  for  fiscal  1985  also  are  un- 
controllable in  that  they  relate  to 
increases  in  case  filings  and  new 
legislation,  including  the  1982 
Pretrial  Services  Act.  The  impact  of 
rising  filings  is  seen  most  directly 
in  the  request  for  31  additional 
deputy  clerks  in  the  circuit  courts, 
428  more  deputy  clerks  in  the  dis- 
trict courts,  330  new  positions  for 
the  probation  service,  and  147  ad- 
ditional positions  for  pretrial  ser- 
vices. In  all,  1,214  positions  have 
been  requested.  Were  Congress  to 


approve  the  new  positions  re- 
quested by  all  third  branch  agen- 
cies in  their  appropriations  esti- 
mates, staffing  in  the  judiciary 
would  total  17,658  positions. 

Direct  costs  of  establishing  the 
new  positions  in  the  circuit,  dis- 
trict, and  bankruptcy  courts  will 
total  more  than  $27,000,000.  More 
than  $3,000,000  will  be  needed  for 
additional  office  space  and  furnish- 
ings and  $6,000,000  for  additional 
operational  and  maintenance  costs 
such  as  travel,  communications, 
and  equipment. 

"In  order  to  handle  the  increased 
workload  and  continue  to  improve 
services  to  the  bar  and  the  liti- 
gants," Chief  Judge  Clark  noted, 
"the  Judiciary  has  been  rapidly  ex- 
panding its  use  of  automation."  He 
mentioned  the  five-year  court  au- 
tomation plan  and  a  number  of  the 
programs  included  in  the  plan.  The 
budget  contains  an  additional 
$1,015,000  in  1985  for  these 
programs. 


Members  of  the  subcommittee 
were  particularly  interested  in  the 
ever-increasing  workload  of  the 
courts  and  its  impact  on  the  court 
system.  Interest  was  also  expressed 
in  the  judicial  process  as  it  applies 
to  the  statutory  right  to  appeal. 
Other  issues  discussed  included 
the  effect  of  the  Speedy  Trial  Act 
on  the  district  courts  and  the  prog- 
ress being  made  in  implementing 
the  Pretrial  Services  Act.  The  issue 
of  the  adequacy  of  judges'  salaries 
and  whether  the  current  compen- 
sation of  judges  will  at  some  time 
affect  the  caliber  of  those  on  the 
bench  was  also  raised.  ■ 


The  law  is  the  witness  and  external 
deposit  of  our  moral  life.  Its  history  is 
the  history  of  the  moral  development  of 
the  race. 

— Oliver  Wendell  Holmes,  Jr. 
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range  of  things  that  a  court  can  ei- 
ther do  or  not  do  that  will  affect 
dramatically  how  a  case  is  handled. 
For  example,  in  a  very  large  anti- 
trust case  I  tried  before  I  came 
here,  the  court,  after  extensive 
discussions  with  counsel,  decided 
that  each  side  would  be  allowed  a 
certain  number  of  trial  days  and, 
barring  some  unforeseen  circum- 
stances, that  would  be  it.  It  was 


judges  and  the  magistrates  who 
have  done  the  most  effective  jobs 
have  been  the  ones  who  have  been 
willing  to  work  pretty  hard  in  the 
cases  (and  there  is  no  substitute  for 
hard  work)  and  who  have  been 
good  listeners  and  really  have  un- 
derstood what  the  problems  are 
that  the  plaintiff  and  the  defendant 
each  have  in  presenting  the  case — 
judges  who  are  realistic  and  who 
are  flexible  but  firm. 


"The  economic  learning  of  the  last  ten  years  shows  that 
most  mergers  are  not  troublesome  economically  and  do 
not  hinder  competition  or  raise  prices."—/.  Paul  McGrath 


quite  a  large  number  of  trial  days, 
but  it  was  quite  a  number  fewer 
than  the  parties  on  their  own 
would  have  used  up.  The  parties 
knew  in  advance  how  many  days 
they  had;  they  constructed  their 
whole  presentation  around  that 
and,  mechanically,  it  worked  out 
fine.  Now,  obviously,  it  takes  a 
judge  who  has  gotten  on  top  of  the 
situation,  has  understood  it,  is  re- 
alistic about  how  much  time  is  go- 
ing to  be  allowed,  and  then  is  firm 
in  the  end  about  how  he  or  she  is 
going  to  do  it.  This  approach  made 
for  a  vastly  better  trial  than  would 
have  happened  otherwise. 

The  same  thing  is  true  in  discov- 
ery; there  should  be  control  over 
what  discovery  is  going  to  be 
permitted,  what  areas  of  discovery 
are  to  be  permitted,  and  the  proper 
issues  for  discovery.  There  are 
many  ways  to  do  this,  but  to  do  it 
well  takes  time  and  effort,  intelli- 
gence and  perseverance,  and  flexi- 
bility. Flexibility  is  very  important, 
because  it's  very  easy  to  come  up 
with  some  rule  for  a  case,  but  you 
have  to  really  think  through  where 
you  are  going  and  be  ready  to 
change  if  it  doesn't  work  out. 

Can  you  suggest  any  other  man- 
agement techniques  to  control 
these  kinds  of  cases? 

I  don't  have  any  magic  formulae. 
It's  been  my  experience  that  the 


From  the  division's  point  of 
view,  will  there  be  any  changes  in 
tactics  or  any  changes  in  approach 
that  you  will  now  take  in  cases 
like  IBM  or  AT&T? 

Since  we  do  not  now  have  a 
comparable  case,  there  isn't  any 
specific  approach  we  have 
adopted.  But  there  is  one  thing 
that  is  very  important  in  a  large 
case  in  which  we  are  seeking  in- 
junctive relief  of  one  sort  or  an- 
other— that  is,  to  structure  the  case 
so  that  it  can  be  moved  to  conclu- 
sion as  rapidly  as  possible.  That 
sometimes  means  you  have  to  pare 
it  down  more  than  you  might  want 
to  at  an  early  date;  it  may  mean 
that  instead  of  litigating  the  fifty- 
two  issues  that  you'd  like  to  liti- 
gate, you  have  to  lop  off  some 
early  on.  That  takes  some  intelli- 
gence and  some  daring,  but  the 
problem  is  that  if  you  don't  do  that 
kind  of  advance  planning  and  sur- 
gery, you  may  end  up  putting  on  a 
trial  years  after  it  should  have  been 
put  on,  completing  it  even  years 
later,  and  then  ending  up  with  a 
meaningless  decree. 

Would  that  structuring  also  in- 
volve more  vigorous  efforts  at  set- 
tlement rather  than  litigation? 

I  don't  know.  I  have  not  really 
been  involved  in  any  settlement 
discussions  in  big  monopoly  cases 
here.  From  this  side  of  the  bar,  I 


Personnel 


Nominations 

Edward  Leavy,  U.S.  District  Judge, 

D.  Or.,  Mar.  26 
Terrence   W.    Boyle,    U.S.    District 

Judge,  E.D.N. C,  Apr.  4 
William  D.  Browning,  U.S.  District 

Judge,  D.  Ariz.,  Apr.  4 
Joseph  J.  Longobardi,  U.S.  District 

Judge,  D.  Del.,  Apr.  4 
Alicemarie  H.  Stotler,  U.S.  District 

Judge,  CD.  Cal.,  Apr.  4 

Confirmations 

Harry    L.    Hupp,    U.S.    District 

Judge,  CD.  Cal.,  Mar.  20 
H.    Russel   Holland,    U.S.    District 

Judge,  D.  Alaska,  Mar.  26 
Robert  R.   Beezer,   U.S.   Circuit 

Judge,  9th  Cir.,  Mar.  27 
Neal   B.    Biggers,    U.S.    District 

Judge,  N.D.  Miss.,  Mar.  27 
Edward  C  Prado,  U.S.  District 

Judge,  W.D.  Tex. ,  Mar.  30 

Senior  Status 

Lawrence  T.  Lydick,  U.S.  District 
Judge,  CD.  Cal.,  Mar.  1 

Fred  J.  Cassibry,  U.S.  District 
Judge,  E.D.  La.,  Mar.  15 

Deaths 

J.  Sam  Perry,  U.S.  District  Judge, 

N.D.  111.,  Feb.  18 
John  M.  Davis,  U.S.  D  istrict  Judge, 

E.D.  Pa.,  Mar.  8 
George  Boldt,  U.S.  District  Judge, 

W.D.  Wash.,  Mar.  18 

can't  say.  Obviously  it's  tremen- 
dously important  to  take  a  realistic 
approach  toward  settlement  at  ev- 
ery stage.  You  can't  realty  separate 
litigation  strategy  frorm  .settlement 
strategy.  But  other  than  r.aying  we 
should  be  realistic,  I'm  not  sure  I 
can  real'jy  add  much  to  that. 

Seveiral  months  ago,  Deputy  At- 
torney General  Schmults,  in  an  in- 
terview for  The  Third  Branch,  com- 
mended the  Antitrust  Division's 
work  in  "the  program  of  eliminat- 
ing or  modifying  old,  outdated 
See  McGRATH,  page  7 
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Videotapes  on  Working 
with  Computers  Available 

The  Federal  Judicial  Center  has 
available  for  circulation  a  new 
three-tape  series  entitled  "Work- 
ing with  the  Computer."  The 
tapes  provide  an  introduction  to 
computer  systems  and  their  use. 
Relying  on  analogies  and  using 
nontechnical  language,  the  tapes 
explain  electronic  data  processing 
and  how  computer  systems  can 
improve  the  flow  of  information 
by  increasing  the  speed  and  effi- 
ciency with  which  data  are  col- 
lected, processed,  and  analyzed. 
The  series  also  describes  typical 
input,  output,  and  secondary 
storage  devices. 

The  videocassette  series  is  de- 
signed primarily  for  nontechnical 
clerical  workers,  supervisors,  and 
first-line  managers.  It  is  geared 
toward  those  who  are  not  com- 
puter specialists  but  who  need  to 
understand  what  computers  are 
and  how  they  can  be  used  to  im- 
prove the  information  gathering, 
processing,  and  storage  tasks 
that  organizations  typically  face. 
Each  tape  is  approximately 
thirty  minutes  in  length.  The 
series  is  available  in  both  V2-inch 
(VHS)  and  3/4-inch  (U-matic)  for- 
mats. The  tapes  can  be  ordered 
from  the  Center's  Media  Services 
Unit,  Attn:  Barbara  Cicala,  1520 
H  Street,  N.W.,  Washington,  DC 
20005  (FTS  633-6415).  Priority  in 
borrowing  the  tapes  will  be  given 
to  the  pilot  trial  and  appellate 
courts  working  with  prototype 
computer  systems.  Please  ask  for 
"Working  with  the  Computer" 
and  specify  Media  ID  VG-033. 


McGRATH,  from  page  6 

consent  decrees."  Is  that  program 

still  ongoing? 

It  is.  A  number  of  the  decrees 
have  been  modified  and  a  number 
of  them  have  been  eliminated.  I 
think  we  have  eliminated  some  of 
the  more  troublesome  ones.  They 
are  troublesome  in  this  sense:  A 
decree  may  have  made  perfect 
sense  in  1925,  but  by  1985,  it  may 
artificially  inhibit  one  or  more 


companies  in  the  industry  and  thus 
actually  have  anticompetitive  con- 
sequences. We  have  other  consent 
decrees  under  study,  but  what  we 
are  doing  now  is  making  a  review 
of  the  program  to  see  just  how 
much  more  effort  we  should  put 
into  it.  There  are  some  very  old  de- 
crees that  don't  really  make  any 
sense  any  more,  but  nobody  very 
much  cares  about  them.  Perhaps 
See  McGRATH,  page  8 
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McGRATH,  from  page  7 
we  will  just  ignore  a  number  of 
ones  like  that  and  then  move  along 
to  other  things. 

In  terms  of  moving  along  to 
other  things,  would  you  please 
outline  your  plans  and  priorities 
for  the  division. 

The  major  things  I  am  concerned 
about  are  these:  First,  in  the  area  of 
merger  policy,  we  have  moved  in 
the  last  few  years  from  a  policy 
that   was    hostile    toward   mergers 
and  acquisitions  generally  to  a  pol- 
icy that  is  based  on  sensible  eco- 
nomics. The  economic  learning  of 
the  last  ten  years  shows  that  most 
mergers  are  not  troublesome  eco- 
nomically and  do  not  hinder  com- 
petition or  raise  prices.   Those 
mergers  ought  to  be  allowed  and 
encouraged  because  there  ought  to 
be  a  free  market  of  corporate  assets 
in  this  country.  We  have,  however, 
defined  pretty  well  those  mergers 
which  create  problems,  which  cre- 
ate the  risk  of  undue  concentration 
and  thus  collusion.  The  critical 
thing  is  to  keep  analyzing  the 
guidelines  to  see  whether  we  are 
doing  it  the  right  way.  Right  now 
we  are  studying  the  guidelines  to 
see  whether  they  should  be  up- 
dated or  revised  in  any  way  to  re- 
flect two  more  years  of  experience, 


two  more  years  of  economic  learn- 
ing and  comment.  The  reason  for 
doing  that  is  to  keep  merger  policy 
in  touch  with  reality. 

Second,  we  can  do  a  better  job  of 
advancing  sensible  antitrust  en- 
forcement through  educational  ef- 
forts, through  the  issuance,  for  in- 
stance,  of  the  vertical  guidelines, 
through  speeches  explaining  what 
we  are  up  to,  and  through  amicus 
filings  in  the  right  kinds  of  cases.  I 
think  the  Antitrust  Division  has  a 
very  strong  role  to  play  in  these 
areas  because,  among  other  things, 
it  is  critical  that  business  managers 
know  what  things  they  are  per- 
mitted to  do  so  that  they  have  the 
maximum  flexibility  uhder  the  law 
in  this  era  of  tremendously  difficult 
competition.  And  it  is  also  impor- 
tant that  we  do  the  best  job  we  can 
in  assisting  the  courts  to  come  to 
good  sound  conclusions  in  anti- 
trust cases. 

A  third  area  of  great  importance 
to  me  is  criminal  enforcement — 
price-fixing  and  other  cases  at- 
tacking conspiracies  among  com- 
petitors. We  have  an  intense  study 
underway  here  of  the  manner  in 
which  we  are  using  our  criminal 
enforcement  techniques  and  also  of 
the  economic  approach  to  price- 
fixing    cases.    We    want    to    see 


whether  we  can  improve  those 
techniques  as  well  as  our  economic 
approach  to  price-fixing  investiga- 
tions and  cases.  I  include  that  as  a 
top  priority  because  I  believe  a 
good  deal  of  price  fixing  goes  on, 
which  is  economically  very  costly, 
both  in  dollar  terms  and  in  compet- 
itive terms.  I  believe  we  have  to  do 
the  best  possible  job  we  can  of 
deterring  price  fixing. 

You  mentioned  deterrence.  What 
kinds  of  sentences  do  you  feel  will 
have  the  strongest  deterrent  ef- 
fect— large  fines,  incarceration? 

I  believe  both — large  fines  and 
incarceration.    The    jail    sentences 
that  have  been  meted  out  are  often 
only  a  few  months  long.  But,  as  a 
practical  matter,  I  think  a  relatively 
short  sentence  in  this  area  can  have 
an  enormous  deterrent  effect.  Busi- 
nesspeople  generally  are  honest 
people  and  would  be  horrified  at 
the  prospect  of  even  a  day  in  jail. 
Therefore,  I  don't  think  this  is  an 
area  where  you  need  ten-year  jail 
sentences.  A  much  more  moderate 
jail  sentence  can  serve  a  very  ade- 
quate   deterrent    role.    Further, 
publicizing  the  sentence  is  tremen- 
dously important.  The  only  way  a 
jail  sentence  can  have  a  deterrent 
effect  on  others  is  if  others  know 
about  it. 
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Chief  Judge  Feinberg  Explains  Second  Circuit's 
Success  in  Managing  Heavy  Caseload 


Judge  Wilfred  Feinberg  was  ap- 
pointed to  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  in 
March  1966  and  became  chief  judge  of 
that  court  in  June  1980.  Prior  to  his 
appointment  to  the  appellate  court — 
from  1961-1966— he  served  on  the 
United  States  District  Court  for  the 
Southern  District  of  New  York. 

Chief  Judge  Feinberg  is  a  member  of 
the  Judicial  Conference  of  the  United 
States  and  has  served  on  its  Advisory 
Committee  on  Civil  Rules,  Subcom- 
mittee on  Supporting  Personnel,  and 
Subcommittee  on  Judicial  Statistics. 
He  was  also  a  member  of  the  Federal 
Judicial  Center's  Advisory  Committee 
on  Experimentation  in  the  Law. 

A  graduate  of  Columbia  College  with 
a  law  degree  from  Columbia  Law 
School,  where  he  was  editor-in-chief  of 
the  law  review,  Chief  Judge  Feinberg 
was  deputy  superintendent  of  the  New 
York  State  Banking  Department  before 
his  appointment  to  the  federal 
judiciary. 


Even  though  the  Second  Circuit 
has  one  of  the  larger  caseloads 
among  the  circuits,  the  number  of 
cases  in  your  circuit  under  submis- 
sion for  longer  than  ninety  days  is 
relatively  small.  In  fact,  according 
to  the  AO's  recently  released  sta- 


Bankruptcy  Transition  Period  Extended  Again 


On  April  30,  during  his  visit  to 
the  People's  Republic  of  China, 
President  Reagan  signed  Public 
Law  98-271  (98  Stat.  163),  which 
again  extends  the  transition  period 
for  bankruptcy  proceedings,  en- 
acted in  1978  as  title  IV  of  Public 
Law  95-598,  through  May  25,  1984. 
The  transition  period,  which  was 
to  expire  at  the  end  of  March  of 
this  year,  had  previously  been  ex- 
tended through  April  30  to  provide 
Congress  additional  time  to  com- 
plete action  on  remedial  bank- 
ruptcy legislation. 

The  new  extension  delays  for  an- 
other twenty-five  days  the  sched- 
uled changes  in  title  28  of  the  U.S. 
Code  that  were  enacted  in  1978, 
but  have  not  yet  taken  effect,   in- 


cluding provisions  relating  to  the 
salaries  of  bankruptcy  judges  and 
magistrates.  In  addition,  the  terms 
of  incumbent  bankruptcy  judges 
have  been  expressly  continued  un- 
til May  25,  1984,  when  they  will  ex- 
pire. Finally,  the  service  require- 
ment to  qualify  for  the  special 
retirement  provisions  made  avail- 
able to  bankruptcy  judges  by  the 
1978  act  has  also  been  extended, 
and  bankruptcy  judges  now 
serving  must  continue  to  serve  un- 
til May  25  to  qualify  for  the  en- 
hanced credit. 

As  The  Third  Branch  went  to 
press,  on  May  25,  the  President 
signed  H.R.  2174,  granting  a  third 
extension  of  the  transition  period 
through  June  20,  1984.  ■ 


tistics  on  the  twelve  months  end- 
ing September  30,  1983,  the  Sec- 
ond was  one  of  the  few  circuits 
without  a  case  pending  longer 
than  a  year.  How  do  you  explain 
this  success? 

The  most  important  thing  is  that 
we've  been  fortunate  in  the  circuit 
to  have  had  a  series  of  truly  great 
administrators  in  the  past  as  chief 
judge.  I  refer  to  Judge  Lumbard 
and  then  Judge  Friendly  and  then 
Judge  Kaufman,  all  of  whom  were 
very  good  administrators  over  a 
span  of  twenty  years.  And  so  when 
I  became  chief  judge  in  June  1980, 
the  court  was  really  up-to-date  and 
was  used  to  being  up-to-date.  The 
tradition,  the  habit  of  being  on 
time,  being  prompt,  getting  out 
opinions  quickly,  is  like  any  other 
habit — it's  something  you  get  ac- 
customed to.  It's  just  as  easy  to 
learn  a  habit  of  promptness  as  it  is 
to  learn  a  habit  of  delay.  It's  like 
cigarette  smoking.  Once  you  have 
the  habit,  it's  very  hard  to  break  it. 
We  use  a  lot  of  informal  devices  to 
try  to  keep  our  cases  moving 
quickly.  But  I  would  say  the  most 
important  thing  we  have  is  the 
shared  concept  that  we  should  get 
our  business  done  promptly. 

Is  that  because  New  York  is  such 
a  very  big,  busy  metropolitan  ju- 
risdiction with  a  litigious  popula- 
tion? Is  it  that  you  feel  the 
pressure? 

That  may  be  part  of  it.  I  think  the 
See  FEINBERG,  page  2 
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people  around  New  York — the 
lawyers,  the  judges,  as  well  as  all 
the  others— tend  to  be  a  little  bit 
more  compulsive  about  these 
things,  but  that's  only  a  small  part 
of  it.  The  volume  in  the  last  four  or 
five  years  has  been  staggering.  Just 
since  I've  been  chief  judge,  the 
volume  of  filed  cases  has  gone  up 
over  25  percent,  although  last  year 
it  went  down  a  little.  This  year  it 
seems  to  be  going  up  again,  and  it 
may  be  our  highest  year  of  filings, 
or  close  to  it.  That  means  we  have 
to  do  something  to  deal  with  the 
flood  of  cases  coming  in. 

We  do  have  a  number  of  habits, 
devices,  and  procedures  that  we 
use  to  try  to  keep  cases  moving. 
One  of  them  is  what  we  call  the 
sixty-day  list.  That's  an  internal  list 
of  cases  in  which  the  opinion  has 
not  been  filed  sixty  days  after  argu- 
ment. We  have  a  court  meeting  on 
the  average  of  once  every  two 
months.  At  that  meeting,  one  of 
the  items  on  the  agenda  always  is 
the  sixty-day  list.  Each  judge  is  re- 
sponsible for  reporting  when  a  case 
on  the  sixty-day  list  is  expected  to 
be  terminated  by  the  filing  of  an 
opinion.  Nobody  criticizes  any- 
body, and  there's  no  reason  for 
anyone  to  explain,  just  to  forecast 
when  he  or  she  expects  the  case  to 
be  terminated.  It's  very  effective 
because  none  of  us  likes  to  be  on 


the  list.  Almost  everyone  is  on  it 
sooner  or  later,  though,  because 
everyone  is  busy  and  the  cases  do 
tend  to  back  up;  it  does  serve  the 
purpose  of  focusing  on  the  need  to 
dispose  of  the  cases. 

New  judges  seem  to  come  to 
your  court  with  a  certain  esprit  de 
corps — a  feeling  of  the  need  to 
keep  abreast  of  their  work,  the 
need  to  keep  up  with  their  col- 
leagues and  the  traditions  of  the 
"Mother  Court."  What  inspires 
them  once  they  walk  into  Foley 
Square? 

The  federal  courts  are  a  good  ex- 
ample of  the  old  guild  training 
where  people  learn  from  the  more 
experienced  by  watching  them  do 
it  and  then  by  doing  it  themselves. 
When  we  have  an  influx  of  new 
judges — and  we  have  had  six  on 
our  court  of  eleven  in  the  last  four 
or  five  years — every  new  judge  has 
a  chance  to  see  exactly  how  more 
experienced  judges  handle  cases, 
extensions  of  time,  disposition  of 
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relatively  simple  cases  and  filing  of 
opinions  without  too  much  time 
going  by.  We  set  up  our  panels  in 
such  a  way  as  to  have  the  judges 
sit  with  as  many  other  of  their  col- 
leagues as  possible. 

And  watching  the  presiding 
judges — who  by  definition  are  the 
senior  active  judges  on  the 
panel — is  a  way  of  absorbing  the 
court's  tradition  of  speedy  disposi- 
tions while  at  the  same  time  trying 
to  give  full  consideration  to  every 
case.  We  try  also  to  see  to  it  that 
every  judge,  even  the  junior 
judges,  presides  over  some  of  the 
panels.  If  a  junior  judge  sits  with  a 
senior  judge  and  a  visiting  judge, 
he  or  she  would  be  the  presiding 
judge. 

We  have  other  little  customs  and 
devices.  For  example,  you  are  not 
supposed  to  delay  when  a  draft 
opinion  is  received  from  a  col- 
league. You're  not  expected  to 
drop  everything  that  minute,  but 
See  FEINBERG,  page  4 


FJC  Videotape  Describes  Uses  of  Personal  Computers 


A  videotape  designed  to  intro- 
duce viewers  to  personal  comput- 
ers is  available  through  the  FJC's 
Media  Services  Unit. 

The  tape,  "Introduction  to  Per- 
sonal Computers,"  explains  the 
hardware  and  software  of  micro- 
computers— the  machines  them- 
selves and  the  programs  that  make 
them  do  specific  tasks.  The 
53-minute  tape  also  explores  the 
special  terms  used  in  conjunction 
with  microcomputers. 

The  tape  reviews  some  common 
uses  viewers  might  have  for  these 
machines,  such  as  financial  and 
statistical  analysis  using  electronic 
spreadsheets,  word  processing, 
electronic  communication,  access 
to  data  bases,  and  creation  of 
graphics.  The  tape  complements 
"Microcomputers:  An  Introduc- 
tion," a  videotape  that  has  been 
available  through  the  Center  for 
several  months  (see  The  Third 
Bianch,  November  1983). 


The  new  tape  emphasizes  a 
how-to  approach  more  than  the 
earlier  one  does,  which  focuses  on 
easing  the  fears  of  potential  users 
with  no  computer  training.  Neither 
an  understanding  of  how  comput- 
ers work  nor  a  knowledge  of  how 
to  program  them  is  vital  to  per- 
forming the  tasks  explained  in  the 
new  tape. 

"Introduction  to  Personal  Com- 
puters" is  available  for  loan  by 
writing  to  Barbara  Cicala,  Contin- 
uing Education  and  Training,  1520 
H  Street,  N.W.,  Washington,  DC 
20005,  or  by  calling  FTS  633-6216. 
"Microcomputers:  An  Introduc- 
tion" can  also  be  borrowed 
through  Ms.  Cicala.  The  identifica- 
tion number  for  "Introduction  to 
Personal  Computers"  is  VG-034; 
for  "Microcomputers:  An  Introduc- 
tion," VG-026.  Requests  should 
indicate  whether  the  V2-inch  VHS 
format  or  the  3A-inch  U-matic  for- 
mat is  required.  * 
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May  29-June  1  Fifth  Circuit  Judi- 
cial Conference 

May  30  Judicial  Conference  Ad 
Hoc  Committee  on  the  Me- 
dia Petition  (Cameras  in  the 
Courtroom) 

May  31-June  1  Judicial  Confer- 
ence Subcommittee  on 
Federal-State  Relations 

May  31-June  1  Judicial  Confer- 
ence Subcommittee  on  Fed- 
eral Jurisdiction 

June  4-5  Judicial  Conference  Sub- 
committee on  Supporting 
Personnel 

June  11-12  Pilot  Court  Automa- 
tion Seminar 

June  14-15  Judicial  Conference 
Subcommittee  on  Judicial 
Improvements 

June  18-19  Judicial  Conference 
Advisory  Committee  on 
Criminal  Rules 

June  18-19  Seminar  for  Circuit 
Executives 

June  18-20  Asbestos  Case  Man- 
agement Workshop 

June  25-27  Judicial  Conference 
Committee  to  Implement  the 
Criminal  Justice  Act 

June  28-29  Judicial  Conference 
Committee  on  Administra- 
tion of  the  Bankruptcy 
System 

June  28-30  Fourth  Circuit  Judicial 
Conference 


Center  to  Maintain 
Collection  of  Local  Rules 

The  FJC's  Information  Services 
Office  is  now  maintaining  a  col- 
lection of  and  an  index  to  the  lo- 
cal rules  of  all  federal  trial  and 
appellate  courts. 

To  ensure  that  this  collection  is 
as  complete  and  up-to-date  as 
possible,  courts  are  requested  to 
forward  all  changes  and  addi- 
tions to  their  local  rules  to  the  In- 
formation Services  Office,  1520  H 
Street,  N.W.,  Washington,  DC 
20005. 


On  the  occasion  of  the  crea- 
tion of  the  historical  society, 
Judge  J.  William  Ditter  holds 
a  1790  court  document.  With 
him  are  (I.  to  r.)  Michael  E. 
Kunz,  clerk  of  court;  Chief 
Judge  Alfred  L.  Luongo;  and 
Patrick  T.  Ryan,  a  Philadel- 
phia lawyer. 


The  Eastern  District  of  Pennsyl- 
vania recently  formed  a  historical 
society  to  help  preserve  records  of 
the  court's  contribution  to  Ameri- 
can history. 

As  announced  by  Chief  Judge 
Alfred  L.  Luongo,  the  Historical 
Society  of  the  United  States  Dis- 
trict Court  for  the  Eastern  District 
of  Pennsylvania  will  assist  scholars 
and  researchers  who  want  to  use 
the  court's  significant  collection  of 
historical  documents  and  judicial 
artifacts,  including  photographs, 
portraits,  and  memorabilia. 

The  court,  one  of  the  original 


thirteen  districts,  traces  its  roots  to 
1789,  when  it  was  founded  as  the 
federal  court  for  the  state  of 
Pennsylvania,  authorized  to  sit  in 
Philadelphia  and  New  York.  Sub- 
sequent divisions  gave  the  Eastern 
District  responsibility  for  Philadel- 
phia and  its  environs,  while 
creating  two  other  districts  in  the 
state. 

In  addition  to  maintaining  the 
court's  historical  materials,  the  so- 
ciety will  endeavor  to  publish  arti- 
cles and  books  on  the  court's  func- 
tion and  role  and  to  hold  exhibits 
on  court  history.  ■ 


FBI  Statistics  for  1983  Show  Large 
Decrease  in  Serious  Crime 


Serious  crime  declined  by  7  per- 
cent nationwide  last  year,  FBI  sta- 
tistics compiled  from  records  of  re- 
ported crimes  show.  FBI  Director 
William  H.  Webster,  who  an- 
nounced the  1983  figures  recently, 
said  the  decrease  was  the  largest 
since  the  FBI  began  keeping  rec- 
ords a  quarter-century  ago. 

Attorney  General  William  French 
Smith  said  that  a  50  percent  in- 
crease in  federal  law-enforcement 
budgets  over  the  past  three  years 
helped  bring  the  crime  totals 
down.  Last  year,  the  FBI's  figures 
showed  a  3  percent  decline  in  seri- 
ous crime — the  first  major  decrease 
since  1977. 

A  breakdown  of  the  preliminary 
statistics,  based  on  reports  given  to 
the  FBI  by  state  and  local  law- 
enforcement  agencies,  showed 
murder  and  robbery  each  down  9 


percent,  rape  reduced  1  percent, 
assault  down  3  percent,  and  prop- 
erty crimes,  such  as  burglary  and 
auto  theft,  lowered  7  percent. 

The  FBI's  statistics  showed  that 
crimes  were  down  in  every  region, 
and  in  communities  of  all  sizes. 

The  decline  "proves  we  are  be- 
ginning to  win  the  battle  against 
crime,  '  Attorney  General  Smith 
said.  He  attributed  part  of  that  de- 
cline to  increased  deterrence  of 
criminals.  "It  is  no  coincidence  that 
the  decreases  in  our  crime  rate 
come  at  a  time  when  more  crimi- 
nals are  behind  bars  than  ever  be- 
fore. Indeed,  beginning  in  1980,  a 
long-term  decline  in  the  probability 
that  a  person  committing  a  serious 
crime  would  be  arrested  was  re- 
versed; today,  criminals  are  more 
likely  to  be  arrested  and  more 
See  CRIME,  page  5 
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within  the  next  few  days  attention 
should  be  given  to  that  opinion 
and  either  a  concurrence  sent,  a 
memorandum  prepared  as  to  prob- 
lems, or  a  draft  of  a  dissent  started. 

We  also  rely  heavily  on  summary 
dispositions.  About  60  to  65  per- 
cent of  the  cases  that  go  to  a  panel 
after  briefing  and  argument  are 
disposed  of  by  what  we  call  sum- 
mary dispositions,  and  not  by  full 
opinion.  Those  are  not  ordinarily 
one-line  orders;  frequently,  they 
run  two  or  three  pages.  They  are 
always  reasoned  dispositions,  but 
they  get  out  quickly.  Frequently, 
they  get  out  in  the  same  week  as 
the  argument  or  the  following 
week. 

Are  they  calendared  separately? 

No,  they  are  not.  We  calendar  a 
case  soon  after  the  appellant's  brief 
comes  in.  That's  when  it  gets  cal- 
endared for  argument.  We  don't  do 
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any  screening  of  cases  for  the  pur- 
pose of  deciding  whether  to  have 
oral  argument.  That  means  the 
case  is  not  delayed  at  all. 

When  is  the  decision  made  to 
handle  a  case  by  summary 
disposition? 

After  the  argument.  Sometimes 
even  during  the  argument  we  will 
pass  notes  to  each  other.  A  tenta- 
tive decision  will  be  made  as  to 
whether  the  case  can  be  disposed 
of  by  a  summary  order.  The  sum- 
mary orders  are  usually  prepared 
by  the  presiding  judge.  That's  an- 


up  to  now  about  cases  that  go  to 
panels  and  go  to  judges.  One  of 
the  reasons  why  our  median  time 
has  been,  for  some  time,  the  lowest 
in  the  nation  is  that  there  are  a  lot 
of  cases  that  never  go  to  judges, 
that  get  disposed  of  rather  quickly 
in  our  circuit.  I'm  talking  now 
about  the  cases  that  get  dismissed 
because  timetables  haven't  been 
met,  that  get  settled  through  our 
civil  appeals  management  program 
(CAMP),  or  get  withdrawn  for  one 
reason  or  another  once  the  par- 
ties know  that  they  are  on  a  fast 


"The  federal  courts  are  a  good  example  of  the  old  guild 
training  where  people  learn  from  the  more  experienced  by 
watching  them  do  it  and  then  by  doing  it  themselves." 

— Chief  judge  Wilfred  Feinberg 


other  example  of  how  the  guild 
system  works.  The  preparation  of 
summary  orders  is  quite  difficult.  It 
takes  a  lot  of  care,  but  it's  com- 
pressed into  a  fairly  short  period  of 
time.  And  on  those  occasions  when 
one  of  the  junior  judges  presides, 
he  or  she  has  to  do  it,  and  then 
they  get  the  experience. 

What  criteria  are  used  in 
deciding  which  cases  qualify  for 
summary  orders — simple  issues 
with  no  precedential  value? 

That's  exactly  what  the  criteria 
are.  Our  local  rule  0.23  states  that 
the  demands  of  an  expanding 
caseload  require  the  court  to  be 
conscious  of  the  need  to  utilize  ju- 
dicial time  efficiently.  It  continues, 
"in  those  cases  in  which  decision  is 
unanimous  and  each  judge  of  the 
panel  believes  that  no  jurispruden- 
tial purpose  would  be  served  by  a 
written  opinion,  disposition  will  be 
made  in  open  court  or  by  summary 
order."  That  doesn't  mean  that  the 
disposition  is  not  a  reasoned  dis- 
position. We  believe  the  litigants 
are  entitled  to  know  the  reasons 
why  their  appeal  failed. 

I  would  like  to  add  one  thing 
about  the  disposition  rate  in  the 
Second  Circuit.  We've  been  talking 


track  and  they  have  to  file  their 
briefs.  About  50  percent  of  our 
cases  are  now  disposed  of  without 
judge  time  being  spent  on  them  at 
all.  Also,  we  have  the  advantage  of 
being  a  relatively  concentrated  cir- 
cuit geographically. 

Further,  the  judges  see  each 
other  a  lot,  and  we  have  a  lot  of 
panels  sitting,  fifty-one  or  fifty-two 
this  year.  We  have  a  panel  sitting 
almost  every  week  of  the  year,  and 
some  weeks  we  have  two  panels 
sitting.  And  we  also  have  a  panel 
sitting  in  July  and  a  panel  sitting  in 
August.  This  means  that  we  don't 
have  too  many  weeks  going  by 
where  there  is  no  panel  already 
there  to  hear  an  emergency  case. 
There  is  no  two-  or  three-week  de- 
lay waiting  for  the  next  group  of 
judges  to  come  in.  That  also  saves 
disposition  time  because,  when  we 
see  each  other,  we  frequently  can 
dispose  of  a  case  in  a  conversation. 
A  matter  that  has  bothered  one 
judge  or  another  can  sometimes  be 
dealt  with  quickly  either  in  a  re- 
sponse to  a  memorandum  or  in  a 
face-to-face  meeting. 

Are  these  summer  sessions  a  re 
cent  innovation? 

See  FEINBERG,  page  5 
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Rule  16(b)  Scheduling  Orders 
Discussed  in  FJC  Paper 

The  Center  has  published  Dis- 
trict Court  Implementation  of 
Amended  Federal  Civil  Rule  16:  A 
Report  on  New  Local  Rules,  by 
Nancy  Weeks.  This  paper  exam- 
ines how  federal  district  courts 
have  responded  to  the  amend- 
ment of  Federal  Rule  of  Civil  Pro- 
cedure 16,  effective  August  1, 
1983. 

To  date,  thirty-three  districts 
have  local  rules  implementing 
rule  16(b),  which  requires 
scheduling  orders  in  all  cases  ex- 
cept those  exempted  by  local 
rule.  The  author  describes  these 
new  local  rules  to  help  to  inform 
the  decisions  of  courts  that  are 
examining  their  scheduling-order 
rules. 

One  aspect  of  the  local  rules 
discussed  is  the  choice  between  a 
requirement  that  certain  pretrial 
and  discovery  phases  be  com- 
pleted by  a  certain  date  (fixed- 
time  scheduling)  and  a  require- 
ment that  separate  deadlines  be 
set  for  pretrial  phases  in  each 
case  (case-specific  scheduling). 
Other  issues  examined  include 
exemption  of  certain  cases  from 
the  local  scheduling  rules,  divi- 
sion of  labor  between  judges  and 
magistrates,  and  provisions  for 
extensions  of  scheduling-order 
deadlines.  An  appendix  includes 
local  rules  from  fifteen  districts. 

Copies  of  the  paper  have  been 
distributed  to  circuit  and  district 
executives  and  chief  judges.  Cop- 
ies can  be  requested  from  the 
Center's  Information  Services 
Office,  1520  H  Street,  N.W., 
Washington,  DC  20005.  Please 
enclose  a  self-addressed,  gum- 
med label,  preferably  franked 
(but  do  not  send  an  envelope). 
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ikely  to  be  incarcerated  than  they 
/ere  in  1980." 

The  attorney  general  maintained, 
lowever,  that  to  decrease  crime 
urther,  "we  need  to  reform  our 
riminal  statutes  so  they  protect 
ociety  more  and  free  criminals 
;ss."  ■ 


Pictured  are  members  of  the  Advisory  Committee  on  Bankruptcy  Rules,  which  met 
recently  in  Washington.  Seated  (I.  to  r.)  are  Bankruptcy  judge  Asa  S.Herzog  (re- 
tired), District  fudge  Morey  L.  Sear,  Circuit  fudge  Ruggero  ].  Aldisert  (chairman), 
and  District  fudge  fohn  T.  Copenhaver,  Jr.  Standing  (I.  to  r.)  are  Herbert  Katz, 
Esq.;  Richard  L.  Levine,  Esq.;  AO  Deputy  Director  Joseph  F.  Spaniol,  Jr.  (secre- 
tary); Prof.  Lawrence  P.  King;  Prof.  Walter  J.  Taggart  (reporter);  Bankruptcy 
fudge  Alexander  L.  Paskay;  Bankruptcy  fudge  Clive  W.  Bare;  Charles  A.  Horsky, 
Esq.;  Bankruptcy  fudge  Beryl  E-  McGuire;  Norman  H.  Nachman,  Esq.;  Prof. 
Robert  W.  Foster;  and  Joseph  Patchan,  Esq. 
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No.  We've  had  them  for  some 
time.  I  don't  recall  the  exact  statis- 
tics offhand,  but  when  I  first  came 
on  the  court  in  1966  I  recall  sitting 
nine  weeks  a  year  and  we  would 
hear  about  fourteen  or  fifteen  cases 
each  week.  Now  each  active  judge 
is  expected  to  sit  ten  weeks  a  year, 
with  a  week's  calendar  of  twenty- 
three  to  twenty-four  cases.  The 
volume  has  gone  up  so  much  that 
we  have  to  have  more  panels  sit- 
ting. We  always  had  the  system  of 
having  panels  sitting  consecutively 
without  much  time  gap  between 
them.  But  we  did  not  have  regu- 
larly scheduled  panels  sitting,  let's 
say,  from  the  end  of  June  to  per- 
haps the  beginning  of  September. 
That  doesn't  happen  anymore.  For 
some  time  now,  we  have  had  regu- 
larly scheduled  panels  sit  for  a 
week  in  July  and  a  week  in  August 
to  hear  a  full  complement  of 
appeals. 

Do  you  have  enough  judge 
power?  Do  you  need  extra  help? 

We  do  need  extra  help.  We  have 
eleven  active  judges  and  five  senior 
judges.  The  Judicial  Conference 
has  approved  a  bill,  now  pending 


in  Congress,  for  two  additional  ac- 
tive judges,  which  we  badly  need. 
Without  those  two  judges,  we  have 
to  rely  heavily  on  the  use  of  seniors 
and  visiting  judges — more  heavily 
than  we  like.  And  the  use  of  sen- 
iors, of  course,  is  use  of  a  dimin- 
ishing resource.  They  work  very 
hard  in  our  court — much  harder 
than  anyone  should  expect  of  peo- 
ple in  their  seventies  and  eighties. 

You  mentioned  earlier  inher- 
iting a  rich  tradition.  What  inno- 
vations have  you  added  to  that 
tradition? 

I  don't  think  there  have  been  too 
many  innovations.  I  was  lucky 
enough  to  inherit,  as  I  said  before, 
a  ship  that  was  sailing  pretty  well. 
We've  just  done  more  of  the  same, 
I  think.  For  example,  we  still  ex- 
pect to  hear  oral  argument  in  every 
case.  One  thing  that  I  did 
do — before  Congress  made  it  a 
statutory  requirement — is  to  have 
two  judges  (senior  or  active)  of  the 
circuit  on  every  panel.  Also,  I  have 
tried  to  broaden  and  diversify  the 
group  attending  the  Second  Circuit 
Judicial  Conference  to  get  a  greater 
percentage  of  younger  lawyers  and 
minority  groups.  And  I  have  tried 
see  FEINBERG,  page  6 
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Positions  Available 

Federal  Public  Defender,  Cen- 
tral District  of  California  (Los 
Angeles).  Salary  of  $66,100.  Re- 
quires law  degree  and  member- 
ship in  a  state  bar,  with  a  mini- 
mum of  five  years  of  criminal 
practice  experience,  preferably  in 
federal  courts.  Successful  appli- 
cant must  become  member  of 
California  state  bar  at  earliest 
possible  date.  To  apply,  send  re- 
sume by  June  15  to  L.  M.  Jacobs, 
District  Executive,  U.S.  District 
Court,  Room  G-ll,  312  N.  Spring 
St.,  Los  Angeles,  CA  90012, 
ATTN:  Frances  Granflor. 


Staff  Counsel,  Supreme  Court 
of  the  United  States.  Salary  from 
$36,152,    depending    upon    prior 
experience  and  salary  history. 
Requires  law  degree,  with  a  min- 
imum of  three  years  of  practice 
and    excellent    analytical,    re- 
search, and  writing  skills;  also  re- 
quires demonstrated  ability  to 
perform  high-quality  legal  work 
with  minimal  supervision  and 
within  specified  time  limits.  A 
commitment    of   two    or    three 
years  is  expected.  To  apply,  send 
resume,  SF-171,   references,   and 
brief  writing  sample  by  June  15  to 
James  A.  Robbins,  Personnel  and 
Organizational  Development  Of- 
ficer, Room  3,  Supreme  Court  of 
the   United  States,   Washington, 
DC  20543. 

*     *     * 

Clerk  of  Court,  U.S.  District 
Court  for  the  District  of 
Connecticut  (New  Haven).  Sal- 
ary from  $50,252  to  $58,938.  Re- 
quires ten  years  of  administrative 
experience  in  public  service  or 
business,  three  of  which  occurred 
in  a  position  of  substantial  man- 
agement responsibility;  college 
degree  and  other  educational  at- 
tainments may  be  substituted.  To 
apply,  send  resume  by  June  29  to 
Chief  Judge  T.  F.  Gilroy  Daly, 
U.S.  Courthouse,  915  Lafayette 
Blvd.,  Bridgeport,  CT  06460. 

EQUAL  OPPORTUNITY  EMPLOYERS 
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to  reactivate  the  state-federal  judi- 
cial councils. 

Recently  the  Center  published  a 
reevaluation  of  CAMP — a  reas- 
sessment of  your  circuit's 
preargument  procedures.  What  do 
you  see  as  the  principal  benefits  of 
this  program? 

The  principal  benefit  is  the  one 
that  the  reappraisal  noted:  The 
program  seems  to  eliminate  the 
work  of  about  one  and  one-half  cir- 
cuit judges.  That's  been  brought 
about  by  settling  cases  with  greater 
frequency.  The  program  also  re- 
sults in  the  saving  of  judicial  time 
on  motions,  extensions  of  time, 
and  other  quarrels  between  the  liti- 
gants, for  example,  as  to  what 
should  be  and  what  should  not  be 
in  the  record.  Now,  all  of  that  is,  to 
a  great  extent,  handled  by  the  staff 
attorneys  in  CAMP.  We  also  get 
more  focused  briefs. 

You  testified  in  Congress  re- 
cently in  opposition  to  the  pro- 
posed legislation  to  create  an 
intercircuit  tribunal.  Would  you 
give  your  views  on  this  subject? 

I  testified  noting  that  I  repre- 
sented the  views  of  all  of  the  active 
judges  in  the  Second  Circuit  and 
also  that  Senior  Judge  Henry 
Friendly  concurred.  I  said  that  we 
didn't  think  that  the  intercircuit  tri- 
bunal was  a  good  idea  now,  at  least 
not  until  other  things  are  tried 
first.  We  all  realize  that  there's  a 
workload  problem  in  the  Supreme 
Court,  as  there  is  in  all  courts.  It's 
a  real  problem  and  something  has 
to  be  done  about  it.  But,  the 
change  that's  being  suggested  by 
the  creation  of  an  intercircuit  tribu- 
nal is  a  radical  change  in  structure, 
one  that  shouldn't  be  undertaken 
until  we  are  sure  that  it's 
necessary. 

There  are  other  things  that  can 
be  tried  first.  The  most  obvious 
change  is  to  get  rid  of  the  obliga- 
tory jurisdiction  cases.  Chief  Jus- 
tice Burger  said  recently  that  they 
amounted  to  25  percent  of  the  ar- 


Nomination 

Lloyd  D.  George,   U.S.   District 
Judge,  D.  Nev.,  Apr.  18 

Confirmations 

Terrence   W.    Boyle,    U.S.    District 

Judge,  E.D.N.C,  Apr.  23 
William  D.  Browning,  U.S.  District 

Judge,  D.  Ariz.,  Apr.  23 
Edward  Leavy,  U.S.  District  Judge, 

D.  Or.,  Apr.  23 
Joseph  J.  Longobardi,  U.S.  District 

Judge,  D.  Del.,  Apr.  23 
Lloyd  D.  George,   U.S.   District 

Judge,  D.  Nev.,  Apr.  30 
Alicemarie  H.  Stotler,  U.S.  District 

Judge,  CD.  Cal.,  May  1 

Appointments 

Edward  J.  Garcia,  U.S.  District 

Judge,  E.D.  Cal.,  Mar.  23 
Harry    L.    Hupp,    U.S.    District 

Judge,  CD.  Cal.,  Mar.  23 
Sarah  Evans  Barker,   U.S.   District 

Judge,  S.D.  Ind.,  Mar.  30 
Neal    B.    Biggers,    U.S.    District 

Judge,  N.D.  Miss.,  Apr.  2 
Edward  C.  Prado,  U.S.  District 

Judge,  W.D.  Tex.,  Apr.  9 
Pauline   Newman,   U.S.    Circuit 

Judge,  Fed.  Cir.,  May  7 

Resignation 

Malcolm  M.  Lucas,  U.S.  District 
Judge,  CD.  Cal.,  Apr.  6 

Senior  Status 

Robert  C.  Belloni,  U.S.  District 
Judge,  D.  Or.,  Apr.  4 

Nils  A.  Boe,  U.S.  Court  of  Interna- 
tional Trade  Judge,  Apr.  30 


gued  cases  in  the  Supeme  Court.  I 
realize  that  many  of  those  cases 
would  come  back  anyway  because 
the  issues  are  important.  But  they 
would  come  back  filtered  through  a 
circuit  court  and  with  the  benefit  of 
a  circuit  court  opinion,  which,  I 
think,  makes  things  a  little  easier  at 
the  Supreme  Court  level.  And,  in 
some  cases,  they  might  not  come 

back  at  all. 

See  FEINBERG,  page  7 
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Noteworthy 

Women  judges.  The  number  of 
women  judges  more  than  quadru- 
pled between  1970  and  1980,  the 
Census  Bureau  estimates. 

In  1970,  the  figures  show,  there 
were  945  female  judges.  In  1980, 
4,762  women  were  serving  as 
judges.  In  1970,  women  made  up 
6.1  percent  of  the  state  and  federal 
judiciary;  in  1980,  they  constituted 
17.1  percent. 

These  estimates,  contained  in  a 
March  1984  Census  Bureau  report 
cataloguing  occupations  by  sex, 
were  derived  from  a  sampling  of 
responses  to  the  1980  census. 
*     *     * 

Attorney  admissions  rules.  Sen- 
ior Judge  Myron  L.  Gordon  (E.D. 
Wis.),  sitting  by  designation  in  the 
Morthern  District  of  Illinois,  re- 
:ently  granted  defendants'  motion 
for  summary  judgment,  dismissing 
plaintiff's  challenge  in  Brown  v. 
WcGarr  (Civil  No.  83-C-1267, 
Vlarch  20,  1984)  to  the  constitu- 
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Other  suggestions  have  been 
nade  that  I  referred  to  in  my  testi- 
nony.  They  aren't  my  ideas;  they 
ire  the  ideas  of  outstanding  schol- 
irs  and  judges.  For  example,  hav- 
ng  the  certiorari  petitions  handled 
?y  panels  of  three,  with  the  right  of 
my  one  justice  to  bring  the  cert  pe- 
ition  to  the  full  court.  It  seems  to 
ne  that,  if  you  can't  get  one  vote 
>ut  of  three,  the  chances  of  getting 
our  votes  out  of  the  remaining  six 
ire  pretty  slim.  This  procedure 
vould  help  to  cut  down  the  load,  if 
>nly  of  the  certiorari  petitions.  In 
iddition,  Justice  Stevens,  in  his 
Madison  Lecture  in  1982,  sug- 
;ested  a  'Rule  of  5"  for  the  'Rule 
>f  4."  Generally,  more  restraint  in 
[ranting  certiorari  petitions  would, 
>f  course,  cut  down  the  Supreme 
Court's  workload.  These  are  things 
hat  can  be  done  without  any  stat- 


tionality  of  that  court's  trial  experi- 
ence requirement.  Judge  Gordon 
held  that  the  Northern  District  of 
Illinois's  local  rules  on  attorney  ad- 
missions are  in  accord  with  both 
procedural  and  substantive  due 
process.  This  district  is  one  of 
thirteen  trial  courts  participating  in 
a  pilot  project  aimed  at  improving 
the  quality  of  advocacy  pursuant  to 
the  recommendations  of  the  Devitt 
Committee. 


Good  Samaritan  judge.  Officials 
in  St.  Louis,  Missouri,  had  high 
praise  for  U.S.  District  Judge 
Edward  L.  Filippine  (E.D.  Mo.)  af- 
ter the  judge,  and  others,  tried  to 
coax  a  suspected  murderer  from  a 
ledge  outside  the  third  floor  of  the 
federal  courthouse  there  and  back 
into  the  building.  According  to 
U.S.  Marshal  William  S.  Vaughn, 
the  judge  "risked  his  life"  in  the 
ultimately  successful  attempt  to 
talk  the  defendant,  Steven  T. 
Wougamon,  out  of  the  twenty- 
degree  cold  and  back  into  the 
courthouse. 


ute  and  without  any  congressional 
action.  I  might  say  that  the  circuit 
courts  should  also  exercise  re- 
straint in  granting  stays  of  mandate 
because  such  stays,  if  granted, 
then  give  the  party  an  incentive  to 
go  to  the  Supreme  Court. 

Further,  it  seems  to  me  that  the 
question  of  intercircuit  conflicts, 
which  is  the  other  justification  for 
the  proposed  tribunal,  is  simply 
not  as  much  of  a  problem  as  schol- 
ars and  others  say  it  is.  What  is 
wrong  with  having  a  conflict  for  a 
while  between  the  circuits?  If  a 
question  is  a  significant  one,  differ- 
ent courts — different  judges  with 
different  perspectives — can  add  to 
the  sum  total  of  our  knowledge  on 
how  to  deal  with  the  problem,  so 
that,  by  the  time  the  case  gets  to 
the  Supreme  Court,  the  justices 
will  have  the  benefit  of  all  that's 
gone  on  before. 

The  emphasis  on   intercircuit 


conflicts  has  primarily  centered  on 
two  fields — patents  and  taxes — 
where  special  considerations  are 
involved.  And  patents  are  now 
handled  by  the  Court  of  Appeals 
for  the  Federal  Circuit.  I  would  fa- 
vor the  creation  of  a  court  to  han- 
dle tax  appeals  so  that  they 
wouldn't  go  to  the  circuits  at  all. 

Finally,    on    the    question    of 
intercircuit  conflict,  the  idea  of  a 
national   law   revision   commis- 
sion— similar  to  commissions  that 
states  have  had — to  deal  with  con- 
flicts that  do  not  involve  big  policy 
matters  but,  rather,  relate  to  statu- 
tory interpretation  or  rules   inter- 
pretation is  a  very  useful  concept. 
Such  a  commission  could  even  be  a 
committee  of  the  Judicial  Confer- 
ence, perhaps  staffed  by  professors 
or  others  who  are  experts  in  a  field. 
They  could,  by  examining  what 
went  on  in  the  circuits  each  year, 
indicate  what  conflicts  there  were 
that  could  easily  be  resolved  by 
Congress.  A  committee  of  Con- 
gress, perhaps  working  in  connec- 
tion with  the  Judiciary  Committee 
of  each  house,  could  then  bring 
about  a  resolution  quite   quickly. 
I'm  talking  now  about  the  sort  of 
rule  as  to  whether  you  drive  on  the 
left-hand  side  of  the  street  or  the 
right-hand  side.  It  doesn't  matter 
really  as  long  as  there  is  a  determi- 
nation as  to  which  is  the  correct 
rule. 

I  might  add  that  one  of  the  real 
problems  relating  to  the  question 
of  intercircuit  conflicts  is  the  gov- 
ernment's litigation  policy.  Is  there 
any  reason  why  the  Internal  Reve- 
nue Service  or  the  National  Labor 
Relations  Board  shouldn't  be  re- 
quired to  accept  the  unanimous 
view  of,  let's  say,  two  or  three  cir- 
cuits, if  they  don't  go  for  certiorari 
or  if  certiorari  is  turned  down? 
Why  should  the  government  insist 
on  relitigating  the  same  issue  in  all 
the  circuits?  That  causes  a  lot  of  the 
so-called  conflict. 

What    do    you    think    are    the 

See  FEINBERG,  page  8 
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greatest  problems  facing  the  fed- 
eral judiciary? 

I  think  the  major  problems  facing 
the  judiciary  are  quite  obvious.  The 
first  is  the  increasing  caseload  and 
how  we  are  going  to  cope  with  it. 
There  are  only  three  ways  of  cop- 
ing. One  is  to  have  more  judges; 
another  is  to  have  the  judges  do 
more  work;  and  the  third  is  to  have 
fewer  cases,  in  Judge  Friendly's 
phrase,  "averting  the  flood  by  les- 
sening the  flow."   I  think  we  are 
approaching  the  limit  as  to  more 
judges.  I'm  not  talking  now  about 
incremental  changes,  such  as  a 
court  going  from  nine  to  eleven  or 
from  eleven  to  thirteen  judges. 
But,  clearly,   if  the  Second  Circuit 
went  to  fifty  judges,  the  whole  na- 
ture   of   the   tribunal    would    be 
changed;    we    wouldn't    have    a 
court,   we'd  have  a  convention.   I 
don't  think  that  more  work  is  sen- 
sible   because    I    think    federal 
judges,  by  and  large,  work  very 
hard — some    of   them   work    too 
hard.  The  answer,  therefore,  is  to 
get  rid  of  some  of  the  cases.  And  to 
me  the  obvious  candidate  is  diver- 
sity jurisdiction.  I've  spoken  about 
it  many  times.  There  is  no  justifica- 


tion for  those  cases  to  be  in  the 
federal  courts  anymore. 

Why  hasn't  that  change  been 
made?  Almost  everyone  seems  to 
favor  it. 

Every  lawyer  has  the  natural  de- 
sire to  have  the  option  of  choosing 
a  forum.  I  can't  criticize  lawyers  for 
wanting  to  have  that  option,  but 
it's  a  luxury  we  can't  afford.  The 
time  has  come  for  large  chunks  of 
cases  to  be  thrown  out  of  the  fed- 
eral courts,  and  diversity  cases  are 
the  most  obvious  candidates.  I 
think  the  statistics  show  that  in  the 
most  recent  fiscal  year,  24  percent 
of  the  civil  cases  in  the  district 
courts  and  18  percent  of  the  civil 
appeals  in  the  circuit  courts  were 
diversity  matters. 

Another  real  problem  the  federal 
judiciary  faces  is  the  erosion  of  the 
judiciary  because  of  the  economic 
squeeze  that  the  judges  are  in.  I'm 
talking  now  about  judicial  salaries. 
I  don't  want  to  get  into  any  great 
detail,  but  the  net  take-home 
pay — after  taxes  and  deductions 
for  various  federal  programs — of 
federal  judges  now,  in  a  metropoli- 
tan area,  is  shockingly  low. 

There  are  two  other  problems 
that  I  would  like  to  mention  just 
briefly.  One  is  that  the  courts  just 


aren't  understood.  Society  as  a 
whole  doesn't  really  comprehend 
how  the  courts  operate  and  partic- 
ularly how  the  federal  courts  oper- 
ate. I  don't  quite  know  how  to 
solve  that.  I'm  not  suggesting  that 
any  one  of  us  could  solve  it  alone. 
But  it's  clear  to  me  that  the  average 
person  simply  doesn't  have 
enough  of  an  understanding  about 
how  the  federal  courts  work  or 
what  they  do  and  how  they  do  it. 

And  the  last  problem  is  that  in 
the  last  ten  or  fifteen  years,  all  in- 
stitutions, including  the  federal 
courts,  have  suffered  from  an  ero- 
sion of  respect  and  trust.  I'm  talk- 
ing now  about  schools,  churches, 
synagogues,  the  family — all  the 
large  institutions  of  society,  one  of 
which  is  the  judicial  system.  The 
courts  used  to  be  respected  for 
what  they  did  and  for  how  they 
did  it.   All  through  society,   there 
has  been  a  distrust  of  authority,  a 
distrust  of   institutions,   a   cranki- 
ness, a  contentiousness,  a  kind  of 
nastiness.  The  courts,  as  well  as  all 
the  other  institutions,  suffer  from 
that.  How  to  solve  that  one  is  a 
large  order  indeed,  and  I  wouldn't 
even  begin  to  offer  any  prescrip- 
tion. 
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Judge  Edward  A.  Tamm:  The  Role  of 
The  Committee  on  Judicial  Ethics 

Judge  Edward  A.  Tamm  has  been  on 
the  federal  bench  for  thirty-five  years. 
He  was  appointed  to  the  District  Court 
for  the  District  of  Columbia  in  1948 
and  to  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  1965. 
Judge  Tamm  graduated  from  George- 
town Law  School  in  1930  and  joined 
the  FBI  the  same  year,  where  he  served 
until  his  appointment  to  the  bench. 

In  1978,  Judge  Tamm  was  named 
the  first  chairman  of  the  Judicial  Con- 
ference's Committee  on  Judicial  Ethics, 
which  was  formed  pursuant  to  the 
Ethics  in  Government  Act  of  1978,  28 
U.S.C.  app.  §301  et  seq.  (1982).  In 
this  interview  Judge  Tamm  explains 
how  and  why  the  ethics  committee  col- 
lects financial  information  from  mem- 
bers of  the  judiciary,  who  receives  that 
information,  who  reviews  it,  who  may 
see  it,  and  what  happens  if  the  infor- 
mation provided  is  incomplete  or  raises 
questions. 

What  is  the  scope  of  the  work 
encompassed  by  the  Judicial  Con- 
ference Committee  on  Judicial 
Ethics? 

The  scope  of  the  work  of  the 
committee  on  ethics  is  prescribed 
by  the  statute.  We  are  required  by 


Chief  Justice  Urges 
Curbing  Discovery  Abuse 
In  ALI  Speech 

Following  long-standing  custom, 
established  by  Chief  Justice  Taft, 
Chief  Justice  Burger  addressed  the 
opening  session  of  the  American 
Law  Institute  last  month  when  it 
met  for  its  sixty-first  annual  meet- 
ing. 

The  Chief  Justice  commended 
the  American  Law  Institute  for 

enormous  contributions  to  im- 
proving the  system  of  justice  in 
this  country  through  joint  efforts  of 
lawyers,  judges  and  law  profes- 
sors." Much  of  this  he  credited  to 
:he  willingness  of  Americans  to  en- 
gage in  self-criticism,  and  he  cited 
:he  ALI  as  a  "glowing  example  of  a 
ronstructive  critic."  But  he  went  on 
:o  say  that  all  those  in  the  legal 
profession  have  a  continuing  obli- 
gation to  see  that  "a  small  hand- 
:ul"  of  lawyers  are  not  permitted  to 
ibuse  the  system  and  to  preempt 
:he  time  and  machinery  of  the 
:ourts  for  purposes  not  intended. 

Though  the  Chief  Justice  made 
peripheral  references  to  contingent 
:ees  and  cost  shifting,  he  elected  to 
iirect  his  remarks  mainly  at  the 
subject  of  discovery  abuse.  He 
singled  out  discovery  abuse,  he 
said,  because  no  other  abuse  of  the 
udicial  process — other  than  high 
:osts  and  undue  delay  —  has 
:aused  more  charges  to  be  leveled 
igainst  the  profession.  He  called 
ipon  the  members  of  the  legal  pro- 
ession,  as  "ministers  of  justice," 
o  produce  justice  and  to  take  steps 
o  eliminate  "trial  by  annihilation 
before  the  litigants  reach  the  court- 
"louse." 

The  Chief  Justice  reported  that 
ie  had  written  to  all  the  chief 
udges  of  the  federal  district  and 
:ircuit  courts  to  ask  what  progress 
vas  being  made  with  the  1983 
intendments  to  the  Federal  Rules 
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of  Civil  Procedure,  with  special 
questions  directed  to  their  experi- 
ences with  misuse  and  abuse  of  the 
discovery  process.  Specifically,  the 
questions  were  related  to  amended 
rules  11,  16,  and  26.  Rule  11,  as 
modified,  and  as  used  in  conjunc- 
tion with  rule  37,  allows  sanctions 
for  abuses  during  discovery  to  be 
imposed  upon  the  party  to  the  liti- 
gation, the  attorney,  or  both. 

In  many  of  the  districts,  the 
judges  reported  that  the  rule 
changes  merely  called  for  an  up- 
dating and  that  the  bar  had  been 
very  cooperative;  in  other  districts, 
See  CHIEF  JUSTICE,  page  6 


Judge  Edward  A.  Tamm 

the  statute  to  develop  the  neces- 
sary forms  and  promulgate  such 
rules  and  regulations  as  may  be 
necessary;  and  the  most  important 
thing,  I  think,  is  set  out  in  the 
statute — to  "monitor  and  investi- 
gate compliance  with  the  require- 
ments of  the  judicial  ethics  stat- 
ute." 

What  responsibilities  were  as- 
signed to  the  Judicial  Review 
Committee? 

The  review  committee  was  a 
committee  established  by  Chief 
Justice  Burger  when  he  became  the 
Chief  Justice.  That  committee  was 
required  to  review  financial  disclo- 
sure statements.  The  review  corn- 
See  TAMM,  page  2 
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mittee  was  originally  composed  of 
three  federal  judges,  including  my- 
self, and  we  moved  forward  when 
the  present  legal  ethics  statute  was 
adopted  to  become  members  of  the 
Judicial  Ethics  Committee.  The  re- 
view committee  no  longer  exists. 
But  we  do  have  under  Chief  Judge 
Markey  an  Advisory  Committee  on 
Codes  of  Conduct,  and  when 
judges  are  confronted  with  prob- 
lems about  whether  they  are  in 
conformance  with  the  Code  of  Ju- 
dicial Ethics,  they  are  authorized  to 
write  Judge  Markey,  who  will  tell 
them  whether  the  conduct  they 
outline  is  authorized  or  is  prohib- 
ited by  the  Code  of  Judicial  Ethics. 
Does  Chief  Judge  Markey  do 
that  as  chairman  of  the  committee 
or  does  he  confer  with  his  whole 
committee? 

He  confers  with  his  whole  com- 
mittee. Because  of  the  title  we 
have,  the  Judicial  Ethics  Commit- 
tee, it  is  not  uncommon  for  me  to 
receive  a  letter  from  a  judge  inquir- 
ing whether  he  or  she  is  permitted 
by  the  Code  of  Judicial  Ethics— 
which  is  quite  different  from  the 
statute — to  perform,  or  to  partici- 
pate, or  to  act  in  particular  circum- 
stances. I  generally  refer  the  letter 
of  inquiry  to  Judge  Markey  and  ad- 
vise the  inquiring  judge  of  the  ref- 
erence and  why  it's  being  done. 

Are  there  some  areas,  though, 
where  your  jurisdiction  or  the 
scope  of  your  work  overlaps? 

&j&  
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No.  There  are  none  because  the 
scope  of  our  work  is  described  by 
the  statute  itself;  so  we  have  no 
overlapping.  We  have  recom- 
mended, through  the  Judicial  Con- 
ference of  the  United  States,  a  few 
suggested  changes  in  the  statute, 
but  so  far  no  changes  have  been 
enacted. 

What  recommendations  did  you 
make  for  statutory  changes? 

Well,  I  think  the  principal  factor 
is  that  the  District  of  Columbia 
judges,  as  distinct  from  federal 
judges,  are  included  in  the  statute. 
Those  judges  are  required  to  fur- 
nish, in  addition  to  the  financial 
disclosure  form  they  have  to  file,  a 
similar  report  with  the  District  of 
Columbia's  Judicial  Tenure  Com- 
mission. We  have  recommended  to 
the  Judicial  Conference,  and  the 
Judicial  Conference  has  recom- 
mended, that  they  be  exempt  or 
that  they  be  eliminated  from  the 
judicial  ethics  statute. 

Does  that  include  the  judges  of 
the  Superior  Court  of  the  District 
of  Columbia  and  the  District  of 
Columbia  Court  of  Appeals? 

Yes.  We  have  recommended  that 
they  and  their  employees  be  ex- 
cluded from  the  statute.  Because 
the  statute  provides  for  both  judi- 
cial officers  and  judicial  employees, 
we  have  recommended  that  all  Dis- 
trict of  Columbia  people  be  ex- 
cluded from  the  statute.  But  so  far 
the  Congress  has  not  acted  on  that 
recommendation. 

You  are  recommending  that  it  be 
eliminated  completely? 

No,  they  would  still  continue  to 
have  to  file  with  the  Judicial  Ten- 
ure Commission,  but  they  would 
not  have  to  file  with  us,  which  they 
are  required  to  do  at  the  present 
time. 

Because  they  are  really  not 
within  the  jurisdiction  of  your 
committee? 

They  are  not  within  our 
jurisdiction. 

If  the  individual  filing  the  fi- 
nancial disclosure  report  has  a 
question,   or   has   doubts   about 


Calendar 


July    9-10     Judicial    Conference 
Committee    on    Administra- 
tion of  the  Probation  System 
July    9-10     Judicial    Conference 
Committee  on  Admission  of 
Attorneys  to  Federal  Practice 
July  9-13     Seminar  on  "Problems 
Judges  Confront  in  the  Liti- 
gation of  Economic  Issues" 
July  11-12     Judicial  Conference 
Advisory  Committee  on 
Codes  of  Conduct 
July  16-17     Judicial  Conference 
Committee    on    Administra- 
tion of  the  Magistrates  Sys- 
tem 
July  16-17     Judicial  Conference 
Committee  on  Court  Admin- 
istration 
July  16-17     Judicial  Conference 
Committee  on  Rules  of  Prac- 
tice and  Procedure 
July  16-17     Judicial  Conference 
Committee  on  Operation  of 
the  Jury  System 
July  18-21     Judicial  Conference 
Committee  on  Judicial  Ethics 
July  19-21     Judicial  Conference  Ad 
Hoc  Committee  on  Inns  of 
Court 
July  22-25     Eighth  Circuit  Judicial 

Conference 
July  30-31     Judicial  Conference 
Committee    on    Administra- 
tion of  the  Criminal  Law 

what  and  how  to  report,  what  pro- 
cedures should  be  followed? 

The  reporting  judge  or  judicial 
employee  should  address  a  letter  to 
me,  outlining  the  problem  that 
confronts  him.  I  have  two  possible 
dispositions  to  make  if  the  inquiry 
relates  to  the  applicability  of  the  ju- 
dicial ethics  statute  to  a  particular 
situation.  I  refer  the  matter  to  the 
members  of  the  committee  by 
sending  them  a  copy  of  the  inquir- 
ing letter  and  ask  them  to  vote  on 
the  situation.  They  vote  on  it  and  I 
advise  the  judge  in  due  course  of 
See  TAMM,  page  3 
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Supreme  Court  Adds  Second  Test  for 
Ineffective-Assistance  Cases 


The  Supreme  Court  has  ruled 
that  appellants  seeking  to  overturn 
their  convictions  on  the  grounds  of 
ineffective  counsel  must  demon- 
strate that  the  attorney's  shortcom- 
ings caused  their  convictions. 

The  Court's  decision  in  Strickland 
v.  Washington,  104  S.  Ct.  2052 
(1984),  posed  a  two-pronged  test 
for  determining  whether  a  defend- 
ant received  adequate  counsel.  The 
first  prong  is  competence.  "As  the 
Federal  Courts  of  Appeals  have 
now  held,  the  proper  standard  for 
attorney  performance  is  that  of  rea- 
sonably effective  assistance."  But 
the  Court  added  another  layer  to 
the  inquiry:  A  defendant 
challenging  a  conviction  must 
show  not  only  incompetent  assist- 
ance but  a  "reasonable  probability 
that,  but  for  counsel's  unprofes- 
sional errors,  the  result  of  the  pro- 
ceeding would  have  been  different. 
A  reasonable  probability  is  a  prob- 


ability sufficient  to  undermine  con- 
fidence in  the  outcome."  Such  a 
test  is  not  required,  the  Court  ruled 
in  another  case  decided  at  the  same 
time,  "only  when  surrounding  cir- 
cumstances justify  a  presumption 
of  ineffectiveness  .  .  .  without  in- 
quiry into  counsel's  actual  per- 
formance at  trial."  United  States  v. 
Cronic,  104  S.  Ct.  2039  (1984).  One 
such  example,  the  Court  said, 
would  be  the  case  in  which  "coun- 
sel entirely  fails  to  subject  the  pros- 
ecution's  case  to  meaningful 
adversarial  testing." 

The  opinion  in  Strickland  was 
written  by  Justice  Sandra  Day 
O'Connor.  Justice  Thurgood 
Marshall  dissented,  and  Justice 
William  J.  Brennan,  Jr.,  "join[ed] 
the  Court's  opinion  but  dissent[ed] 
from  its  judgment"  because  it 
upheld  a  death  sentence — which 
he  has  consistently  contended  is 
unconstitutional.  ■ 
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the  viewpoint  of  the  majority  of  the 
committee.  If  the  matter  relates  to 
the  code  of  ethics,  as  distinct  from 
the  judicial  ethics  statute,  I  refer 
the  matter  to  Judge  Markey  and 
advise  the  inquiring  judge  or  judi- 
cial employee  of  the  reference  to 
Judge  Markey. 

Are  the  letters  of  inquiry  to  the 
Advisory  Committee  on  Codes  of 
Conduct,  as  well  as  the  commit- 
tee's replies,  made  public? 

No,  they  are  not. 

But  they  are  filed  in  the  book  on 
the  Code  of  Judicial  Conduct? 

Yes,  without  reference  to  the 
identity  of  the  inquiring  judge.  An 
advisory  opinion  is  issued  and  it 
becomes  part  of  the  book;  it  relates 
to  the  views  of  the  committee  over 
the  years  on  the  applicability  of  the 
code  of  ethics  to  that  particular 
situation. 

What  do  you  and  members  of 
the    ethics    committee    look    for 


mainly — conflicts  of  interest,  large 
stock  holdings,  or  what? 

Basically  we  look  for  conflicts  of 
interest.  That  is,  as  we  understand 
it,  the  purpose  of  this  statute.  The 
conflict  of  interest  situation  arises 
very  often  in  cases  in  which  a 
judge  or  his  spouse  or  dependent 
children  are  beneficiaries  of  a  trust. 
The  trust  owns  certain  stock,  and 
we  are  of  the  view  that  the  judge 
should  recuse  himself  if  there  is  a 
stock  in  the  trust  estate  which 
would  debar  him  from  acting  in  a 
particular  case.  Conflict  of  interest 
is  basically  the  principal  thing  we 
look  for. 

If  you  see  something  that  you 
think  warrants  the  attention  of  the 
Advisory  Committee  on  Codes  of 
Conduct,  do  you  refer  that  matter 
to  this  committee? 

Ordinarily  not,  because  we  are 
required  by  the  statute,  if  there  is  a 
brazen  conflict  of  interest,  to  refer 
the  matter  to  the  attorney  general 
of  the  United  States  for  his  consid- 


John  J.  Galgay 
1917-1984 

The  Third  Branch  notes  with 
sadness  the  death  of  Bank- 
ruptcy Judge  John  J.  Galgay  of 
the  Southern  District  of  New 
York.  Judge  Galgay,  who  had 
been  elected  to  the  Board  of 
the  Federal  Judicial  Center  in 
September  1983,  died  on  May 
27,  1984. 

Bankruptcy  Judge  Galgay 
was  appointed  to  the  bank- 
ruptcy court  July  1,  1973.  Be- 
fore serving  on  the  bench,  he 
was  an  attorney  in  the  Office 
of  Price  Administration  in 
Boston  (1942  to  1947)  and 
spent  five  years  in  the  Anti- 
trust Division  of  the  Depart- 
ment of  Justice  in  Boston 
(1948  to  1953).  From  1960  to 
1965,  Judge  Galgay  was  in 
charge  of  the  Antitrust  Divi- 
sion's regional  office  in  New 
York  City.  He  was  also  en- 
gaged in  private  law  practice 
for  several  years. 

In  addition  to  his  wife,  Co- 
rinne,  the  Judge  is  survived 
by  four  sons,  three  daughters, 
and  eleven  grandchildren. 


eration.  Throughout  the  years  of 
existence  of  the  committee,  we 
have  yet  to  refer  a  case  to  the  attor- 
ney general. 

What  are  the  most  common  mis- 
takes made  in  completing  the 
forms;  and  are  there  a  lot  of  them? 

Yes.  The  most  common  mistake 
is  a  failure  to  record  a  transaction, 
generally  involving  shares  of  stock. 
Our  practice  is  to  compare  this 
year's  reports  with  last  year's  re- 
ports. We  may  find  in  last  year's 
report  listings  of  various  holdings 
for  investment  purposes  that  are 
not  recorded  in  this  year's  report, 
yet  no  report  of  a  transaction  in- 
volving the  sale  of  those  items.  So, 
I  write  in  excess  of  400  letters  a 
See  TAMM,  page  4 
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year  to  individual  judges  pointing 
out  that  a  stock  or  stocks  that  they 
held  two  years  ago  are  not  re- 
corded in  this  year's  return  and  the 
transaction  involving  the  sale  of 
those  stocks  is  not  set  forth.  Gen- 
erally the  judges  have  overlooked 
the  fact  that  they  sold  certain  secu- 
rities in  the  past  year.  That  is  the 
basic  problem.  We  have  a  variety 
of  other  problems  on  which  we 
write.  I  think  I  wrote  about  850  let- 
ters last  year  as  a  result  of  short- 
comings, flaws,  in  the  reports. 

Every  report  is  reviewed  by  a 
judge.  A  member  of  the  committee 
brings  to  my  attention  any  omis- 
sion, and  I  write  a  letter  to  the 
judge  pointing  out  what  the  re- 


Plans  for  Bicentennial  of 
Constitution  Under  Way 

Plans  for  commemorating  the 
200th  anniversary  of  the  U.S. 
Constitution  are  burgeoning, 
even  though  the  celebration  itself 
is  still  more  than  three  years 
away. 

The  National  Endowment  for 
the  Humanities,  which  has  estab- 
lished an  Office  of  the  Bicenten- 
nial of  the  United  States  Consti- 
tution, has  begun  accepting 
proposals  for  scholarly  study  of 
the  Constitution  and  of  the 
United  States'  early  history. 

Meanwhile,  Project  '87,  a  joint 
venture  of  the  American  Histori- 
cal Association  and  the  American 
Political  Science  Association,  has 
published  the  second  issue  of 
this  Constitution,  a  magazine  de- 
voted to  the  upcoming  bicenten- 
nial. The  Constitution's  200th 
birthday  will  be  marked  on  Sep- 
tember 17,  1987. 

Chief  Justice  Warren  E.  Burger 
is  the  honorary  chairman  of  Proj- 
ect '87's  advisory  board. 

Information  regarding  the  pro- 
posals being  accepted  by  NEH  is 
available  from  its  Public  Affairs 
Office,  Washington,  DC  20506. 


viewing  member  of  the  committee 
has  noted  as  a  shortcoming. 

Do  you  divide  up  the  work,  with 
each  member  of  your  committee 
taking  a  specified  number  of 
reports? 

Each  member  of  the  committee 
takes  an  assignment.  I  have  a  rec- 
ord here  on  my  desk.  Each  judicial 
member  of  the  committee  is  as- 
signed either  a  circuit  or  a  portion 
of  a  circuit.  For  example,  the  Ninth 
Circuit  has  so  many  judges  that  the 
resulting  volume  of  work  would  be 
too  heavy  for  one  judge.  So,  in  the 
Ninth  Circuit,  we  assign  all  of  the 
reports  from  the  state  of  California 
to  one  judge.  All  of  the  additional 
reports  from  Washington,  Oregon, 
Montana,  Idaho,  and  Arizona  are 
assigned  to  a  second  judge. 

Geographically,  how  do  you  de- 
cide on  the  assignments? 

The  reviewing  judge  never  re- 
views the  forms  of  a  judge  of  the 
circuit  in  which  he  sits.  I  try  to  al- 
locate the  work  to  a  judge  who  is 
not  a  member  of  the  circuit  in 
which  he  is  reviewing  the  reports. 
Each  year  at  our  meeting  of  the 
Judicial  Ethics  Committee,  I  ask  if 
any  judge  feels  that  he  is  over- 
worked. Really,  the  amount  of 
work  that  these  judges  do  on  these 
reports  is  incredible.  We  had  1,875 
reports  filed  with  us  last  year.  And 
to  take  all  1,875  reports  and  fan 
them  out  to  all  these  judges  — 
they'd  spend  hours  and  hours  and 
hours. 

How  many  are  on  your  commit- 
tee to  divide  up  this  work? 
Eleven. 

Then  reviewing  these  reports 
does  present  an  enormous  clerical 
task? 

It's  an  enormous  task  and  we 
have  no  staff. 
None? 

None  at  all.  I  am  entitled  as  a  cir- 
cuit judge  to  have  two  secretaries. 
One  of  the  secretaries  is  assigned 
to  do  the  clerical  work  that's  in- 
volved in  the  processing  and  the 
filing  of  the  financial  disclosure  re- 
ports. She  opens  all  the  mail,  rec- 
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Nominations 

John  M.  Duhe,  Jr.,  U.S.  District 

Judge,  W.D.  La.,  May  15 
Tom  S.   Lee,    U.S.    District  Judge, 

S.D.  Miss.,  May  15 
Paul  G.    Rosenblatt,    U.S.    District 

Judge,  D.  Ariz.,  May  15 
JeanG.  Bissell,  U.S.  Circuit  Judge, 

Fed.  Cir.,  May  24 
Rudi  M.  Brewster,  U.S.  District 

Judge,  S.D.  Cal.,  May  24 
James  M.   Ideman,  U.S.  District 

Judge,  CD.  Cal.,  May  24 
William  J.  Rea,  U.S.  District  Judge, 

CD.  Cal.,  May  24 
Franklin  S.  Billings,  Jr.,  U.S.  Dis- 
trict Judge,  D.  Vt.,  May  25 
Dominick  L.  DiCarlo,  U.S.  Court  of 

International    Trade    Judge, 

May  25 
Peter  K.    Leisure,    U.S.    District 

Judge,  S.D.N.Y.,  May  25 
Robert  M.  Hill,  U.S.  Circuit  Judge, 

5th  Cir.,  June  4 

Confirmations 

JoanG.  Bissell,  U.S.  Circuit  Judge, 

Fed.  Cir.,  June  8 
Dominick  L.  DiCarlo,  U.S.  Court  of 

International    Trade    Judge, 

June  8 
John  M.  Duhe,  Jr.,  U.S.  District 

Judge,  W.D.  La.,  June  8 
Tom  S.   Lee,   U.S.   District  Judge, 

S.D.  Miss.,  June  8 
Paul  G.    Rosenblatt,    U.S.    District 

Judge,  D.  Ariz.,  June  8 

Deaths 

Henry  F.  Werker,  U.S.  District 
Judge,  S.D.N.Y.,  May  11 

George  L.  Hart,  U.S.  District 
Judge,  D.D.C,  May  28 

ords  every  financial  disclosure  re- 
port, and  mails  a  copy  of  the  report 
to  the  judge  assigned  to  make  the 
review.  If  the  reviewing  judge 
finds  omissions  or  commissions  in 
the  report,  he  brings  them  to  my 
attention.  The  secretary  handles 
the  mail,  types  the  letter  to  the  in- 
See  TAMM,  page  5 
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Liberate  Vieira  de  Cunha  of  Brazil,  Avraham  Tirosch  of  Israel,  and  Luis  Molina  of 
the  Dominican  Republic  (first  row,  I.  to  r.)were  among  the  twelve  journalists,  gov- 
ernment officials,  and  academics  from  abroad  who  recently  visited  the  Federal  Judi- 
cial Center  as  part  of  a  thirty-three-day  tour  of  the  United  States  sponsored  by  the 
U.S.  Information  Agency.  At  the  Center,  the  visitors  heard  a  concise  explanation  of 
the  United  States'  parallel  federal  and  state  court  systems. 
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dividual  judge,  and  brings  it  in  to 
me  and  I  sign  it.  So  we  have  no 
staff;  we  have  no  staff  at  all. 

Do  you  think  you  should  have? 

I  think  that  in  the  future,  when  I 
must  step  aside  as  chairman  of  the 
Judicial  Ethics  Committee,  there 
will  be  a  requirement  that  there  be 
a  staff.  So  far  I've  been  able  to  take 
care  of  it.  I'm  not  an  empire 
builder.  I  don't  want  to  bring  a  lot 
of  people  in  and  so  on.  I  think 
there  will  have  to  be  some  staff  in 
the  future. 

Just  recording  the  reports  in  it- 
self is  quite  a  task. 

Yes,  just  recording  1,875  reports. 
And  if  I  inquire  whether  we  re- 
ceived a  report  from  Judge  X,  the 
secretary  can  look  at  her  card  index 
and  say  "yes"  or  "no"  immedi- 
ately. We  have  a  good  system. 

Each  May  15  all  federal  judges 
and  certain  officials  in  the  Admin- 
istrative Office  and  the  Federal  Ju- 
dicial Center  are  required  to  file 
financial  disclosure  reports.  When 
these  reports  were  first  mandated 
by  an  act  of  Congress,  some  judges 
did  not  submit  reports;  in  fact,  lit- 
igation was  filed  by  some  of  the 
judges    alleging,    among    other 


things,  invasion  of  privacy.  The 
result  of  this  litigation  left  the  fil- 
ing requirements  standing.  Are  all 
of  the  judges  now  in  compliance? 

Yes,  all  judges  and  all  judicial 
employees  are  in  compliance  with 
the  terms  of  the  statute. 

There  are  some  who  don't  like  to 
file  the  disclosure  reports  even 
though  they  do.  Do  you  hear  some 
of  the  objections? 

The  basic  objection  made  by  both 
judges  and  their  spouses  is  that  the 
reporting  requirements  violate 
their  right  of  privacy.  A  second 
complaint  is  that  if  a  judge  or  his  or 
her  spouse  reports  their  assets  ac- 
curately, they  are  subject  to 
burglaries,  to  kidnapping  of  their 
children,  to  kidnapping  of  them- 
selves, and  so  on.  And  we  are 
sympathetic  to  those  objections. 
But  the  statute  requires  that  there 
be  these  filings,  and  there  is  noth- 
ing that  we  can  do  about  it.  I  sup- 
pose that  I  receive  thirty  to  fifty 
vitriolic  letters  a  year  criticizing  me 
for  making  the  requirements  that 
we  do,  but  the  statute  requires  that 
all  of  these  data  be  recorded.  As  a 
general  rule  I  don't  acknowledge 
vitriolic,  critical  letters,  although  I 
See  TAMM,  page  6 


1983  Prison  Population 
Increases  6  Percent 
Over  1982  Figure 

The  number  of  inmates  in  state 
and  federal  prisons  in  the  United 
States  has  been  growing  at  about  6 
percent  annually  and  will  continue 
to  grow,  aggravating  jail  crowding, 
two  government  reports  show. 

The  Department  of  Justice's  Bu- 
reau of  Justice  Statistics  found  that 
the  number  of  inmates  rose  to 
439,000  last  year — a  6  percent  in- 
crease over  1982's  prison  popula- 
tion. A  General  Accounting  Office 
study,  meanwhile,  estimated  that 
the  population  of  state  prisons  will 
increase  by  35  percent  by  the  end 
of  the  decade,  while  the  number  of 
federal  prisoners  will  jump  by  28 
percent  in  the  same  time  period. 

The  GAO  found  that  the  popula- 
tion of  federal  prisons  was  28  per- 
cent over  capacity.  The  BJS  deter- 
mined that  state  prisons  were  2  to 
17  percent  over  their  population 
limits.  The  overcrowding  statistics 
do  not  take  into  account  the  8,100 
prisoners  being  held  in  local  jails  in 
several  states,  nor  do  they  inlcude 
the  more  than  21,000  inmates  given 
early  releases  in  fifteen  states  last 
year  because  of  crowding. 

Because  of  the  effects  of  over^ 
crowding  on  inmates,  all  the  state 
prisons  in  seven  states,  and  some 
prisons  in  twenty-one  other  states, 
were  being  operated  under  federal 
court  order  or  court  supervision, 
the  Justice  Department  reported. 

The  GAO  report,  Federal,  District 
of  Columbia,  and  States  Future  Prison 
and  Correctional  Institution  Popula- 
tions and  Capacities ,  GAO/ 
GGD84-56,  February  27,  1984,  is 
available  from  the  GAO,  Document 
Handling  and  Information  Services 
Facility,  P.O.  Box  6015,  Gaithers- 
burg,  MD  20760.  The  Justice  De- 
partment bulletin,  Prisoners  in 
1983,  NCJ-92949,  April  1984,  is 
available  from  the  National  Crimi- 
nal Justice  Reference  Service,  Box 
6000,  Rockville,  MD  20850.  ■ 


£$, 


theTT-URD  branch 


TAMM,  from  page  5 

do  sometimes  dictate  an  answer  to 
them  and  then  tear  up  the  answer 
before  I  sign  it. 

Aren't  there  some  days,  particu- 
larly shortly  after  May  15,  on 
which  you  think  maybe  you  took 
on  an  impossible  task? 

Yes.  I  suppose  that  the  spouses 
are  the  most  critical,  and  they  write 
letters,  sometimes  I  think  without 
the  knowledge  of  the  judge.  I  think 
the  spouse  writes  in  and  raises  the 
devil  with  me  because  I  require  all 
these  things,  but  we  have  no  voice 
in  it.  The  statute  requires  us  to  do 
all  these  things,  so  we  do  it. 

Is  it  true  that  one  judge,  in  the 
space  where  inquiry  was  made  as 
to  his  spouse's  income,  reported, 
"She  won't  tell  me"?  Is  a  situation 
like  that  possible? 

The  situation  like  that  is  possi- 
ble, but  if  a  judge  filed  a  joint  in- 
come tax  return,  we  would  write 
back  to  the  judge  and  point  out 
that  since  he  or  she  had  filed  a 


joint  income  tax  return,  his  or  her 
claim  of  lack  of  knowledge  of  the 
spouse's  holdings  is  obviously  fic- 
titious and  that  we  require  that  he 
or  she  submit  a  supplemental 
report. 

So  there  have  been  instances 
like  that? 

Oh,  yes,  there  have  been  in- 
stances of  that  kind.  It's  invariably 
by  letter,  and  if  they  call  in  by  tele- 
phone and  outline  a  problem,  I 
suggest  that  they  write  a  letter  to 
me,  so  that  there  will  be  a  record  of 
what  the  inquiry  was  and  what  the 
answer  was.  I  think  so  often  judges 
overlook  the  public  relations  value 
of  filing,  and  not  uncommonly  I 
point  out  to  a  judge,  especially  if 
the  judge  makes  a  telephone  in- 
quiry, "From  the  viewpoint  of  the 
statute  you  probably  wouldn't  be 
required  to  report  this  item,  but  as 
a  matter  of  public  relations  could 
you  stand  the  publicity  that  might 
occur  if  you  didn't  report  this?" 
And   almost    invariably   the   judge 


says,  "I  haven't  thought  of  it  from 
that  viewpoint,  and  I  think  from 
the  viewpoint  of  public  relations  I 
better  include  it."  Or  I  suggest  it  be 
included  in  a  supplemental  letter 
or  something  of  that  kind  so  that 
we  have  a  record  of  it. 


CHIEF  JUSTICE,  from  page  1 

to  ensure  compliance,  the  judges 
had  worked  with  the  bar  to  plan  lo- 
cal workshops  with  judges  and 
lawyers  to  assist  with  implemen- 
tation. 

The  chief  judges  pointed  out  in 
their  responses  that  good  pretrial 
management  brought  advantages 
such  as  shorter  discovery  periods 
and  reduction  of  frivolous  filings. 
A  number  of  the  judges  reported 
that  just  the  potential  for  sanctions 
had  already  produced  desired  re- 
sults; and  replies  noted  that,  when 
necessary,  the  new  rules  were  be- 
ing applied  forcefully.  Said  one 
judge:  "Sanctions  have  begun  to  be 
imposed  upon  attorneys  and  cli- 
ents for  abuse  of  discovery,  frivo- 
lous motions,  abuse  of  the  court 
process,  and  this  new  trend  is  the 
subject  of  comment  in  the  legal 
community  ....  |The|  message  has 
gone  abroad."  Recently  applied 
sanctions  ranging  from  $10,000  to 
$25,000  were  also  reported  in  the 
replies  and  were   imposed  for  fail- 


ure to  produce  documents  upon  a 
proper  request,  a  meritless  lawsuit, 
and  frivolous  motions. 

The  Chief  Justice  commented  on 
discovery  abuse  and  the  1983 
amendments  to  the  Federal  Rules 
of  Civil  Procedure  designed  to  curb 
such  abuses  in  his  1983  year-end 
report  on  the  judiciary  last  Decem- 
ber. Reference  to  discovery  abuses 
was  also  made  in  his  State  of  the 
Judiciary  address  to  the  American 
Bar  Association  last  February.  The 
Chief  Justice  quoted  with  agree- 
ment a  comment  from  Judge  Eliza- 
beth A.  Kovachevich  (of  Florida): 
"Implementation  of  solutions  must 
ultimately  come  from  the  individ- 
ual trial  captains  of  the  courtrooms 
....  We  cannot  manufacture  time; 
we  can  only  manage  the  time  that 
we  have.  A  litigant  is  entitled  to  his 
day  in  court,  but  not  to  somebody 
else's  day." 

For  a  report  on  the  Center's 
workshop  on  discovery  abuse  held 
last  November,  see  The  Third 
Branch,  January  1984.  ■ 


"Conflict  of  interest  is 
basically  the  principal 
thing  we  look  for." 

— Judge  Tamm 


Do  people  other  than  the  media 
request  to  see  the  reports? 

Yes.  Lawyers  frequently  request 
the  copy  of  the  report  that's  filed 
with  the  clerk  of  court.  In  other 
words,  in  a  particular  judicial  dis- 
trict in  the  Middle  West,  the  Far 
West,  or  the  South,  the  attorneys 
go  to  the  clerk's  office  and  look  at 
the  report  that  the  judge  has  filed 
there.  That  is  the  usual  practice. 
Occasionally  we  get  a  request  from 
some  disappointed  litigant  who  is 
going  to  prefer  charges  of  malprac- 
tice against  the  judge  or  something 
of  that  kind.  We  get  a  request  and 
if  they  send  in  the  prescribed  fee, 
which  is  50  cents  per  page,  we 
send  them  a  copy  of  the  report,  on 
the  theory  that  if  they  went  to  the 
clerk's  office,  they  could  see  it 
anyway. 

The  committee  recently  re- 
sponded to  a  request  by  CBS, 
which  called  for  photocopies  of  the 
financial  disclosure  reports  of  ev- 
ery federal  judge  in  the  country. 

And  right  here  in  Washington 
anyone  can  get  copies  of  the  re- 
ports for  every  judge? 

For  every  judge,  including  the 
justices  of  the  Supreme  Court. 

The  district  court  judges  file  their 
financial  disclosure  report  with  the 
clerk  of  their  court.  The  circuit 
judges  in  the  First  through  the 
Eleventh  and  the  District  of  Co- 
lumbia Circuits  file  their  financial 
See  TAMM,  page  8 
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larily  applicable  to  federal  judges. 
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AO  Updates  Juror  Utilization  Statistics 


More  than  one  third  of  all  jurors 
called  for  service  in  the  federal  trial 
courts  are  not  selected,  seated,  or 
challenged  on  their  first  day  of  jury 
duty,  the  latest  statistics  from  the 
Administrative  Office  show. 

The  AO  began  keeping  juror  rec- 
ords in  July  1982.  The  most  recent 
figures,  for  the  twelve-month  pe- 
riod ended  March  31,  1984,  show 
the  national  average  of  jurors  not 
selected,  seated,  or  challenged  on 
their  first  day  was  36.54  percent. 
That  figure  was  virtually  un- 
changed from  the  figure  for  the 
twelve-month  period  ended  De- 
cember 31,  1983. 

The  Judicial  Conference  ap- 
proved a  committee  recommenda- 
tion last  March  that  all  courts  adopt 
procedures  to  keep  the  number  of 
nonutilized  jurors  below  30  per- 
cent. The  figures  show  that  thirty- 
nine  district  courts  met  that  goal  in 
the  latest  twelve-month  period. 


The  lowest  nonutilization  rate  was 
reported  by  the  Eastern  District  of 
Oklahoma,  which  failed  to  use 
only  2.36  percent  of  its  first-day  ju- 
rors. The  highest  rate  was  in  the 
District  of  Puerto  Rico,  where  61.95 
percent  of  the  jurors  called  were 
not  selected,  seated,  or  challenged 
on  their  first  day. 

The  AO  suggests  several  meth- 
ods courts  can  use  to  increase  their 
juror  utilization  rates.  They  include 
reducing  the  size  of  panels,  the 
sharing  of  a  panel  by  all  judges 
conducting  voir  dire  on  a  given 
day,  starting  all  jury  trials  in  a 
given  court  on  specified  days,  hav- 
ing backup  jury  trials  ready  to  pro- 
ceed if  the  planned  trial  is  settled 
or  postponed,  assessment  of  jury 
costs  if  settlement  occurs  after  ju- 
rors are  ordered  to  report,  and  call- 
ing only  as  many  jurors  as  a  judge 
can  examine  in  one  day  when  indi- 
vidual voir  dire  is  being  used.       ■ 
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disclosure  reports  with  the  clerk  of 
the  circuit  court.  In  addition,  we 
receive  two  copies  here,  one  of 
which  is  sent  to  the  judge  who  is 
assigned  to  monitor  that  particular 
district  or  circuit,  and  the  original 
we  keep  here.  If  there  is  any  kind 
of  inquiry,  we  are  ready  to  furnish 
it  if  it's  required  to  be  furnished. 

If  some  charge  is  made,  for  ex- 
ample, by  a  disgruntled  litigant, 
and  he  or  she  wants  to  file  a  mis- 
conduct charge,  that  goes  to  the 
chief  judge  in  the  circuit? 

The  chief  judge  of  the  circuit, 
that's  right. 

And  then  you  have  no  relation- 
ship to  that? 

No  relationship  and  no  responsi- 
bility at  all. 

The  only  reason  a  disgruntled 
litigant  would  really  want  to  see  a 
report  would  be  to  file  a  charge 
against  a  judge? 

Presumably  to  look  at  the  finan- 
cial disclosure  report  for  that  rea- 
son. We've  had  less  than  half  a 
dozen  instances  of  that  kind  in  the 
last  year. 


When  you  look  at  the  overall 
picture,  Judge,  it  really  says  a  lot 
of  good  about  federal  court 
judges. 

I  not  only  admire  the  members  of 
the  committee  for  the  tremendous 
amount  of  work  they  do,  but  I  ad- 
mire the  judges  and  their  conscien- 
tious efforts  to  comply  with  the 
statutory  requirements.  I  really  ad- 
mire them  for  it— all  the  judges,  all 
the  judicial  employees,  and  the 
court  reporters.  We  recommended 
to  the  Judicial  Conference  of  the 
United  States  a  couple  of  years  ago 
that  any  court  reporter  who  re- 
ceived more  than  $50,000  a  year  in 
income  should  be  required  to  file  a 
financial    disclosure    report.    They 
filed  them.   We've  had  to  write 
some  letters  to  them  and  point  out 
an  error  of  omission  or  commis- 
sion, but  they  filed  their  reports. 

We  do  another  thing  that  may  be 
of  interest.  Any  procedures,  any 
changes,  we  make  in  the  instruc- 
tions, and  any  changes  we  make  in 
the  requirements,  are  submitted 
first  to  the  Judicial  Conference.  The 
statute  probably  gives  us  authority 
to  make  such  changes  as  we  think 
are  necessary,  but  we  always  sub- 


mit them  to  the  Judicial  Conference 
at  their  semiannual  meeting  so  that 
if  there  is  any  inquiry  about  it,  we 
can  say  that  this  has  been  ap- 
proved by  the  Judicial  Conference 
of  the  United  States. 

Is  there  anything  else  in  the  re- 
ports to  the  Conference  that  we  are 
eliminating? 

We  try  to  avoid  nit-picking.   A 
judge  occasionally  will  send  a  re- 
port back  with  a  suggestion  that  it 
be  pointed  out  that  the  method  of 
evaluation  was  not  set  forth  in  a 
particular  case.  Well,  if  it's  a  U.S. 
government  bond,  for  example, 
and  the  income  is  shown,  we  know 
what  the  face  value  of  the  bond  is, 
so  we  try  to  avoid  nit-picking.  As 
for  failure  to  check  a  particular  box, 
if  it  doesn't  have  any  significance, 
why  bother  to  write  a  letter  and 
send   it  to  the  judge,   make  the 
judge  write  back  to  us,  and  so  on. 
We  try  conscientiously  to  avoid  nit- 
picking; twice  a  year  I  point  that 
out  at  our  meetings  of  the  Judicial 
Ethics  Committee:  "Don't  harass  a 
judge;  don't  harass  a  judicial  em- 
ployee; avoid,  I  repeat  for  the  third 
time,  nit-picking.  ■ 
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Congress  and  the  Judicial  Budget 

Congressman  Smith  Explains  Legisla 
Process  for  Judicial  Appropriations 

Congressman  Neal  Smith  (D-Iowa) 
has  served  in  the  House  for  twenty-six 
years  and  is  chairman  of  the  House 
Appropriations  Committee's  Subcom- 
mittee on  Commerce,  Justice,  State  and 
Judiciary,  which  has  major  responsi- 
bility for  approving  the  federal  judicial 
system's  annual  budget.  Congressman 
Smith,  who  lives  on  a  farm  in  Altoona, 
Iowa,  attended  Drake  University  Law 
School,  served  as  an  assistant  county 
attorney  in  Polk  County,  Iowa,  and 
then  practiced  law  in  Des  Moines  be- 
fore being  elected  to  Congress  in  1958. 
In  the  following  interview,  Congress- 
man Smith  explains  the  legislative  role 
in  the  judicial  budget-making  process. 

The  judiciary  budget  represents 
one-tenth  of  1  percent  of  the  total 
federal  budget  and  less  than  9  per- 
cent of  the  funds  allocated  by  your 
subcommittee.  Historically,  the 
House  has  reduced  the  budget  for 
the  judiciary.  Is  there  a  special 
reason  for  this? 

Well,  actually  we  work  these 
things  out  so  they  are  mutually 
agreeable.  The  judiciary  starts  to 
make  their  budget  at  least  six  to 
nine  months  before  we  even  have 
hearings  and  usually  eight  or  nine 
months  before  we  decide  on  how 
much  to  recommend  to  the  full 
House  to  be  appropriated;  and  in 


Judges'  Salaries  to  Rise 

On  July  18,  1984,  President 
Reagan  signed  into  law  H.R. 
4170,  the  Deficit  Reduction  and 
Tax  Reform  Act  of  1984. 

Section  2207  of  that  act  con- 
tains the  provision  increasing  the 
salaries  of  judges  by  4  percent, 
effective  January  1,  1984. 


Congressman  Neal  Smith 

that  period  of  time,  there  are 
changes.  We  don't  have  any  prob- 
lems with  the  judiciary.  Some 
agencies  overestimate  and  we  are 
skeptical  of  their  estimates,  but  we 
don't  have  those  kinds  of  problems 
with  the  judiciary.  Usually  the  re- 
ductions that  you  will  see  in  their 
requests  are  a  result  of  having 
made  some  last-minute  checks 
with  their  budget  people  and  find- 
ing that  certain  things  could  be  ad- 
justed. In  some  instances,  it  is  be- 
cause they  have  not  been  able  to 
hire  the  replacements  they  ex- 
pected to  have  in  certain  offices. 

Do  you  have  any  advice  as  to 
how  the  judicial  branch  might  im- 
prove upon  the  justifications 
submitted? 

No,  I  don't  know  that  I  do. 
They've  done  a  lot  in  recent  years 
to  try  to  update  their  justifications 
and  to  make  their  projections  of 
administrative  workload  more  ac- 
curate, so  I  don't  have  any  sugges- 
tions. If  they're  computerizing  as 
much  as  they  can,  and  getting  as 
many  improvements  into  their  sys- 
tem as  they  can,  I  don't  have  any 
suggestions  along  that  line. 

See  SMITH,  page  5 
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^  Chief  Justice  Extols 
?    r     (3^      'Factories  with  Fences'  in 
•nfljtX  Conference,  TV  Interview 

Chief  Justice  Burger  delivered  a 
strong  plea  recently  for  increased 
productive  employment  in  prisons 
and  removal  of  barriers  to  the  sale 
of  inmate-made  products. 

In  a  speech  to  a  national  confer- 
ence of  penal  experts  in  Washing- 
ton, followed  by  a  national  televi- 
sion interview  a  day  later,  the 
Chief  Justice  stressed  the  benefits 
of  teaching  inmates  marketable 
skills  and  of  letting  them  earn  at 
least  some  part  of  their  expensive 
"room  and  board." 

"Something  is  drastically  wrong 
with  the  way  we  are  dealing  with 
the  problems  of  correctional  and 
penal  institutions,"  he  told  more 
than  700  people  attending  the  Na- 
tional Conference  on  Factories 
With  Fences.  "What  we  are  doing 
is  not  working  and  ought  to  be 
changed." 

During  an  unprecedented  televi- 
sion interview  with  Ted  Koppel  of 
ABC  News,  the  Chief  Justice 
termed  prison  conditions  a  "terri- 
bly important"  issue  and  called  for 
"dormitories,  much  like  the  mili- 
tary services  have,"  rather  than 
computer-controlled  gated  cells  for 
all  but  maximum-security  pris- 
oners. 

At  the  Factories  With  Fences 

conference,  the  Chief  Justice  drew 

See  CHIEF  JUSTICE,  page  4 
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FJC  Conference  Focuses 
On  Handling  of 
Asbestos  Cases 

Judges,  clerks,  and  magistrates 
from  federal  district  courts  with 
large  numbers  of  asbestos-related 
cases  met  recently  to  share  experi- 
ences about  their  attempts  to  meet 
the  challenges  presented  by  the  re- 
cent wave  of  such  cases. 

The  "Asbestos  Case  Manage- 
ment Conference,"  held  in  Balti- 
more in  June,  was  an  experimental 
effort  to  collect  and  disseminate  in- 
formation about  application  of  case 
management  principles  to  a  partic- 
ular type  of  case.  It  was  sponsored 
by  the  FJC's  Research  Division,  in 
consultation  with  the  Clerks  Divi- 
sion of  the  Administrative  Office  of 
the  U.S.  Courts. 

Participants  discussed  such  is- 
sues as  use  of  standardized  proce- 
dures, coordination  of  counsel  for 
multiple  parties,  pretrial  discovery, 
settlement,  pretrial  orders  and  rul- 
ings, and  trial. 

In  preparation  for  the  confer- 
ence, the  Research  Division  of  the 
FJC  and  the  Clerks  Division  of  the 
AO  collected  information  about 
standing  orders  used  by  courts  to 
manage  asbestos  cases.  An  index 
and  concise  summary  of  these  or- 
ders are  available  from  the  Re- 
search Division  or  the  Information 
Services  Office  of  the  Center.        ■ 
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Personnel 


Nominations 

Charles  A.  Legge,  U.S.  District 

Judge,  N.D.  Cal.,  June  19 
Marcel  Livaudis,  Jr.,  U.S.  District 

Judge,  E.D.  La.,  June  19 
Illana  D.   Rovner,  U.S.   District 

Judge,  N.D.  111.,  June  19 
Anthony   J.    Scirica,    U.S.    District 

Judge,  E.D.  Pa.,  June  19 
Stanley    Sporkin,    U.S.    District 

Judge,  D.D.C.,  June  28 

Confirmations 

Robert  M.  Hill,  U.S.  Circuit  Judge, 
5th  Cir.,  June  15 

Franklin  S.  Billings,  Jr.,  U.S.  Dis- 
trict Judge,  D.  Vt.,  June  15 

Rudi  M.  Brewster,  U.S.  District 
Judge,  S.D.  Cal.,  June  15 

James  M.  Ideman,  U.S.  District 
Judge,  CD.  Cal.,  June  15 

Peter  K.  Leisure,  U.S.  District 
Judge,  S.D.N.Y.,  June  15 

William  J.  Rea,  U.S.  District  Judge, 
CD.  Cal.,  June  15 

Appointments 

Lloyd  D.   George,   U.S.   District 

Judge,  D.  Nev.,  May  3 
Robert  R.    Beezer,   U.S.    Circuit 

Judge,  9th  Cir.,  May  4 
William  D.  Browning,  U.S.  District 

Judge,  D.  Ariz.,  May  11 
Edward  Leavy,  U.S.  District  Judge, 

D.  Or.,  May  18 
Terrence   W.    Boyle,    U.S.    District 

Judge,  E.D.N.C,  May  29 
Joseph  J.  Longobardi,  U.S.  District 

Judge,  D.  Del.,  June  14 
Alicemarie  H.  Stotler,  U.S.  District 

Judge,  CD.  Cal.,  June  15 

Elevations 

James  E.    Noland,   U.S.    District 

Chief  Judge,  S.D.  Ind.,  June 

10 
Ruggero  J.    Aldisert,    U.S.    Circuit 

Chief  Judge,  3d  Cir.,  June  20 
H.  Theodore  Milburn,  U.S.  District 

Chief  Judge,    E.D.    Tenn., 

June  24 

Senior  Status 

June  L.  Green,  U.S.  District  Judge, 

D.D.C,  Jan.  15 
John   B.   Hannum,   U.S.   District 

Judge,  E.D.  Pa.,  May  29 
James  Harvey,  U.S.  District  Judge, 

E.D.  Mich.,  May  31 


Fourth  Circuit  Names  Clerk 

The  Fourth  Circuit  Court  of  Ap- 
peals has  appointed  John  M. 
Greacen  as  its  clerk,  replacing 
William  K.  Slate  II,  who  was 
named  circuit  executive  for  the 
Third  Circuit. 

Mr.  Greacen,  a  graduate  of 
Princeton  University  and  the  Uni- 
versity of  Arizona  College  of  Law, 
where  he  served  as  editor-in-chief 
of  the  Arizona  Law  Review,  comes  to 
the  federal  system  from  the  Na- 
tional Center  for  State  Courts. 
Serving  first  as  its  associate  direc- 
tor for  project  management  in 
1979,  he  had  been  deputy  director 
for  programs  at  the  center  since 
1980. 

In  addition  to  his  work  in  state 
court  administration,  Mr.  Greacen 
brings  to  the  appeals  court  a  broad 
range  of  justice  system  experience. 
He  was  a  visiting  associate  profes- 
sor and  acting  director  at  the  Insti- 
tute for  Advanced  Studies  in  Jus- 
tice of  American  University  (1978) 
and  was  director  of  programs  for 
the  Police  Foundation  (1975-78). 
He  served  from  1973  to  1975  with 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  the  Na- 
tional Institute  for  Juvenile  Justice 
and  Delinquency  Prevention,  and 
the  National  Institute  of  Law  En- 
forcement and  Criminal  Justice,  all 
of  which  were  part  of  the  Law  En- 
forcement Assistance  Administra- 
tion. Prior  to  his  work  for  the 
LEAA,  he  was  assistant  dean  and 
assistant  professor  at  the  Univer- 
sity of  Arizona  College  of  Law, 
where  he  also  served  as  a  research 
associate  and  reporter  for  the  Re- 
vised Arizona  Rules  of  Criminal 
Procedure. 


Death 

Ozell  M.  Trask,  U.S.  Circuit  Judge, 
9th  Cir.,  May  5 

Correction 

In  the  July  issue  of  The  Third 
Branch,  Judge  Jean  Bissell's  first 
name  was  listed  incorrectly. 
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Court-System  Automation 
Explored  at  Seminar 


Chief  judges  and  clerks  of  pilot 
district  courts  for  automation  were 
briefed  on  the  development  of  au- 
tomated systems  at  a  two-day  FJC 
seminar  held  in  Washington  re- 
cently. The  technological,  organi- 
zational, and  managerial  implica- 
tions of  housing  and  operating 
one's  own  computer  system  were 
stressed,  as  was  the  emerging  role 
of  the  system  administrator  in  each 
court. 

Eugene  Lindstrom,  senior  sys- 
tems consultant  with  IBM,  de- 
scribed the  changes  he  has  seen 
during  his  career  as  a  computer  sci- 
entist, from  his  first  assignment 
working  with  a  program  for  pre- 
dicting election  results  on  a  room- 
filling  mainframe  computer  to  the 
computer  that  he  now  carries  be- 
tween home  and  office,  which  has 
power  equivalent  to  the  old 
mainframe.  Center  and  Adminis- 
trative Office  staff  members  in- 
volved in  automated-systems  de- 
velopment discussed  the  transition 
from  centralized  to  decentralized 
computing  and  described  the  ap- 
plications now  under  development 
for  circuit  and  district  courts. 

The  seminar,  presented  by  the 
FJC's  Innovations  and  Systems  De- 
velopment Division  and  the  Ad- 
ministrative Office,  also  featured 
panel  discussions  by  clerks  experi- 
enced in  automation,  who  spoke 
about  the  challenges  of  serving  as 
pilot  courts.  Concurrent  work- 
shops for  the  judges  and  the  clerks 
afforded  an  opportunity  for  each 
group  to  discuss  their  individual 
and  joint  roles  in  automating  their 
courts.  The  speakers  advised  new 
initiates  to  courthouse  computer- 
ization to  be  risk  takers,  moti- 
vators, organizers,  and  analysts,  all 
the  while  maintaining  a  sense  of 
humor. 

Applications  currently  under  de- 
velopment for  decentralized  opera- 


tion include  administrative  sub- 
systems, the  New  Appellate 
Information  Management  System 
(New  AIMS),  and  the  Probation  In- 
formation Management  System 
(PIMS).  The  administrative  subsys- 
tems are  attorney  rolls,  personnel, 
and  property  inventory.  New 
AIMS,  a  full  case  management  and 
docketing  system  for  the  circuit 
courts,  is  undergoing  pilot  testing 
in  the  Fourth,  Ninth,  and  Tenth 
circuits  and  should  be  available  for 
use  in  other  circuits  next  April. 
PIMS  is  undergoing  pilot  testing 
on  connected  computers  located  in 
three  probation  offices  in  the 
Northern  District  of  Ohio,  with 
connected  terminals  in  a  fourth  of- 
fice. PIMS,  which  will  provide  in- 
tegrated office  automation  and 
management  support,  is  scheduled 
for  a  rigorous  work-measurement 
evaluation  starting  next  July. 

Development  of  systems  for  civil 
case  management  and  docketing 
has  begun  with  the  definition  of 
functional  requirements  by  a  sub- 
committee of  the  Clerks  Automa- 
tion Committee.  As  the  useful  lives 
of  systems  now  running  on  the 


centralized  DEC  10  computers 
draw  to  a  close,  the  Court  Systems 
Branch  of  the  Administrative  Office 
has  begun  developing  software  for 
decentralized  operations,  including 
Jury  and  Financial  Management 
systems.  Conversion  of  STARS  and 
INDEX,  with  enhancements  to 
function  as  nondocketing  case 
management  systems,  is  also  un- 
der way.  This  will  be  followed  by 
the  conversion  of  Courtran  Crimi- 
nal to  decentralized  operation  on 
UNIX-based  computers.  All  of  this 
work  must  be  completed  and 
tested  in  pilot  courts  before  the 
DEC  10  systems  can  be  discontin- 
ued, probably  in  1987. 

The  following  courts  participated 
in  the  seminar:  District  of  Arizona, 
Eastern  District  of  Arkansas,  Dis- 
trict of  District  of  Columbia,  North- 
ern District  of  Georgia,  Southern 
District  of  Illinois,  Eastern  District 
of  Michigan,  District  of  Nebraska, 
District  of  New  Jersey,  Eastern  Dis- 
trict of  North  Carolina,  Eastern 
District  of  Pennsylvania,  Southern 
District  of  Texas,  Western  District 
of  Texas,  Western  District  of  Wash- 
ington, and  the  Fourth  Circuit.     ■ 


Parole  Commission  to  Allow  Crime  Victims 
To  Attend  Parole  Hearings 


Crime  victims  will  be  advised  of 
upcoming  parole  hearings  for  pris- 
oners who  victimized  them,  the 
U.S.  Parole  Commission  has  de- 
cided. The  notification  plan  will  al- 
low victims  to  comment  on  a  pro- 
posed release  and  to  attend  the 
parole  hearing. 

The  agency's  action  goes  beyond 
the  provisions  of  the  Victim  and 
Witness  Protection  Act  of  1982, 
which  requires  only  that  a  victim  be 
notified  of  a  prisoner's  release.  Un- 
der the  new  procedures  announced 
by  Commission  Chairman  Benjamin 
F.  Baer,  a  victim  not  only  will  have 
the  opportunity  to  comment  on  a 
proposed  release  but  will  also  be 
notified  of  the  outcome  of  the  parole 
hearing  and  of  the  release  date,  if 
release  was  granted. 

The  commission  also  announced 


new  procedures  to  make  it  easier  for 
victims  to  obtain  restitution  from 
defendants  with  assets.  If  restitu- 
tion was  one  of  the  conditions  of  an 
inmate's  sentence  or  parole,  the  in- 
mate will  be  required  to  show  that 
he  or  she  has  no  concealed  assets 
before  the  parole  becomes  effective. 
The  1982  legislation  permitted,  for 
the  first  time,  such  conditional  sen- 
tences and  parole  terms.  However, 
Baer  noted,  many  inmates  are  indi- 
gent when  they  are  released,  and 
restitution  is  therefore  impractical. 
He  indicated  that  the  Justice  De- 
partment has  submitted  legislation 
known  as  the  Victims  of  Crime  As- 
sistance Act,  which  would  set  up  a 
fund  to  indemnify  crime  victims. 
The  fund's  assets  would  come  from 
fines  collected  in  federal  criminal 
cases. 
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CHIEF  JUSTICE,  from  page  1 

a  contrast  between  the  majority  of 
prisons  in  the  United  States  and 
the  penitentiaries  of  Scandina- 
via— which  use  the  dormitory  sys- 
tem. The  Scandinavian  institutions 
also  keep  inmates  busy  "learning 
new  skills  and  producing  goods  at 
least  40  hours  a  week,  with  addi- 
tional time  spent  on  education,  if 
that  is  necessary.  They  pay  the  in- 
mate on  some  basis  for  what  he 
produces,  and  this  preserves  and 
increases  the  self-esteem  of  that 
person." 

In  contrast,  the  Chief  Justice 
said,  "so  many  of  our  prisons  in 
this  country  have  been,  and  are  to- 
day, an  appalling  failure  for  a  civi- 
lized people.  The  number  of  in- 
mates who  enter  and  leave  our 
prisons  as  functional  illiterates, 
lacking  any  marketable  skills,  is 
staggering.  We  must  change  that." 
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During  the  televised  interview,  he 
noted  that  the  vast  majority  of  in- 
mates are  eventually  released,  and 
suggested  that  those  who  had  no 
work  skills  were  more  likely  to  be- 
come recidivists.  (A  recent  Justice 
Department  study  found  that  the 
average  term  served  in  twelve 
states'  prison  systems  ranged  from 
one  and  one-half  to  three  years. 
See  box  at  right). 

The  Chief  Justice  told  the  confer- 
ence participants  that  "one  of  the 
largest  barriers  to  improvements  in 
correctional  and  penal  systems   is 
the  wall   of  protectionism  erected 
over  the  years  limiting  the  sale  of 
prison-made  goods."  Those  "artifi- 
cial barriers,"  he  said,  must  be  re- 
moved so  that  every  inmate  "has 
the  same  moral  right  to  work,  the 
same  moral  right  to  produce  as  you 
and   I  have."   The  federal  prisons 
are    subject    to    statutory    barriers, 
but  have   one  very   large  custom- 
er— the  United  States  government. 
During  the   interview   by  Mr. 
Koppel,   an   inmate  who  was  also 
being  interviewed  raised  the  issue 
of  whether  inmates  who  performed 
valuable  work  would  be  forced  into 
a  form  of  "slavery"  if  the  proposed 
work  programs  were  implemented. 
Chief  Justice  Burger  responded 
that  he  envisioned  a  work  system 
that  would   be  "monitored  to  see 
that  there  is  no  exploitation.  .  .  . 
Prisoners  must  not  be  exploited." 
He  suggested  that  a  board  of  visi- 
tors made  up  of  private  citizens 
could  perform  the  required  moni- 
toring. 

Chief  Justice  Burger  also  said 
that  prisons  should  have,  in  addi- 
tion to  full-time  work  programs  for 
inmates,  "whatever  athletic  facili- 
ties are  necessary  to  drain  off  the 
excess  energies  that  sometimes  go 
to  produce  prison  disturbances  and 
riots.  Tired  inmates— tired  because 
they  are  engaged  in  productive 
work  and  in  training  and  in  some 
athletic  recreation — who  are  con- 
fined in  humane  conditions — are 
far  less  likely  to  engage  in  prison 
riots."  He  said  prison  officials 


Serious  Offenders  Serve 
Relatively  Shorter  Terms 

Prisoners  jailed  for  the  most 
serious  crimes  tend  to  serve  a 
smaller  part  of  their  sentences 
than  those  jailed  for  lesser  of- 
fenses, a  Justice  Department 
study  has  found. 

Although  convicted  murderers, 
for  example,  usually  get  the 
longest  sentences,  they  serve 
only  about  half  as  much  of  those 
sentences  as  car  thieves  serve  of 
their  sentences. 

The  report,  prepared  by  the 
department's  Bureau  of  Justice 
Statistics,  was  based  on  analysis 
of  data  from  twelve  state  prison 
systems.  It  found  the  average 
sentence  for  all  inmates  in  those 
states  ranged  from  one  and  one- 
half  to  three  years. 

The  report  also  showed  wide 
variations  in  average  sentences 
for  the  same  crimes  in  different 
states.  In  one  state,  for  example, 
the  average  time  served  for  crim- 
inal homicide  was  thirty-nine 
months,  whereas  in  another  state 
the  average  time  behind  bars  for 
the  same  offense  was  nearly 
twice  as  long. 


should  be  ready  to  rebut  "ill- 
informed  critics  who  will  talk  in 
foolish  terms  of  'country  clubs'  be- 
cause there  are  baseball  and  soccer 
fields." 

He  said  that  the  next  step  in  im- 
plementing inmate  work  programs 
would  be  to  have  a  task  force- 
perhaps  appointed  by  the  confer- 
ence's sponsors — charged  with  de- 
veloping a  consensus  on  the  issue 
and  on  what  steps  should  be  taken 
to  implement  their  findings.  The 
Factories  With  Fences  conference 
was  sponsored  by  George  Wash- 
ington University  and  the  Brook- 
ings Institution.  Participants  in- 
cluded Sen.  Mark  Hatfield 
(D-Ore.),  Rep.  Robert  W.  Kasten- 
meier  (D-Wis.),  Associate  Attorney 
General  D.  Lowell  Jensen,  and 
Federal  Bureau  of  Prisons  Director 
Norman  A.  Carlson.  ■ 
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Quite  often  there  has  been  a  de- 
lay in  the  approval  of  judicial  ap- 
propriation bills  because  of  some 
controversial  issue  relating  to  the 
State  Department,  Commerce,  or 
Justice.  Have  you  considered  the 
possibility  of  your  subcommittee's 
reporting  out  a  separate  appropri- 
ation bill  for  the  judiciary? 

Well,  if  we  did  that  we'd  prob- 
ably end  up  with  thirty  or  forty 
bills  because  the  Federal  Trade 
Commission,  the  Federal  Commu- 
nications Commission,  the  Securi- 
ties and  Exchange  Commission, 
the  Small  Business  Administration, 
the  Commerce  Department,  the 
State  Department,  and  all  of  the 
other  departments  and  agencies 
would  like  to  have  a  separate  ap- 
propriation, especially  if  they  think 
they  are  noncontroversial,  rela- 
tively speaking.  So  we  just  can't 
have  that  many  appropriations 
bills. 

A  recent  floor  amendment  in  the 
House  resulted  in  a  4  percent 
across-the-board  reduction  in  ap- 
propriations, with  some  excep- 
tions. Would  targeted  reductions 
be  more  effective? 

Yes.  I  opposed  that  amendment 
because  we  actually  target  in  our 
bill.  We  target  if  we  have  to  take 
out  some  appropriation  authority. 
We  try  to  target  reductions  toward 
the  lowest-priority  items,  and  so 
across-the-board  amendments  like 
that  are  not  good.  I  don't  approve 
of  them  and  I  opposed  that  one. 

How  does  the  Appropriations 
Committee  allocate  funds  among 
the  subcommittees,  and  how  does 
your  subcommittee  in  turn  deter- 
mine priorities  and  allocate  funds 
among  the  agencies,  that  is,  Com- 
merce, Justice,  State,  and  Judi- 
ciary? 

We  have  a  meeting  of  the 
thirteen  subcommittee  chairmen, 
and  by  that  time  we  usually  have 
an  overall  target  under  the  first 
Concurrent  Resolution  on  the 
Budget  on  overall  appropriations 
for  the  year.  We  try  to  allocate  that 


target  among  the  subcommittees, 
subject  to  the  approval  of  the  full 
Appropriations  Committee.  We 
make  the  arguments  for  our  case 
and  try  to  do  it  as  fairly  as  we  pos- 
sibly can.  No  one  subcommittee 
gets  as  much  money  as  it  would 
like  to  have,  but  we  try  to  do  it  that 
way,  and  I  don't  think  there's  a 
better  way  to  do  it,  really. 


Conference  Committee  on  the 
Budget,  prepared  a  list  of  316  sub- 
jects covered  by  acts  that  vest 
jurisdiction — other  than  diver- 
sity—  in  the  federal  courts:  the 
odometer  law,  the  Egg  Products 
Inspection  Act,  the  Tuna  Conven- 
tion Act,  and  the  Apple  Barrel  Act, 
for  example.  He  feels  jurisdiction 
in  these  areas  should  be  removed 


"We  are  at  a  point  where  the  judicial  system  is  becoming 
so  expensive  that  some  people  cannot  avail  themselves  of 
it We  have  got  to  find  a  faster  way  to  get  redress." 


The  increase  in  caseloads  often 
is  due  to  new  legislation,  changes 
in  prosecutorial  and  other  policies 
of  the  administration,  or  the  state 
of  our  economy.  Which  branch  of 
government  should  initiate  meth- 
ods to  deal  with  these  increasing 
caseloads? 

I  think  it's  a  combination.  The 
legislative  branch,  of  course,  is  the 
primary  branch  that  is  responsible 
one  way  or  another.  But  to  go  back 
to  the  answer  to  the  last  question, 
to  some  extent  the  judiciary  can  al- 
ter that  workload  by  their  own 
actions. 

Do  you  think  we  will  ever  see 
the  elimination  of  diversity  juris- 
diction? 

Well,  it's  in  the  Constitution,  of 
course.  We  won't  eliminate  it  com- 
pletely. However,  the  courts  do 
have  some  discretion  to  require 
that  litigants  proceed  elsewhere 
before  going  into  federal  court,  and 
I  think  they're  moving  in  that  di- 
rection. I  think  that  the  availability 
of  more  than  one  forum  has  been 
abused  in  some  instances.  Diver- 
sity jurisdiction  exists  for  a  pur- 
pose, but  some  people  use  it  to 
shop  for  the  right  court,  especially 
when  nationwide  jurisdiction  is 
available  because  one  of  the  parties 
is  chartered  in  many  states.  Such  a 
litigant  can  just  pick  out  the  state 
he  or  she  wants  a  trial  in. 

Recently  Chief  Judge  Charles 
Clark,  chairman  of  the  Judicial 


from  the  federal  courts.  When  you 
are  looking  for  cost  cutting,  do 
you  consider  divesting  some  fed- 
eral jurisdiction? 

The  examples  he  gave  are  what  I 
would  call  nonjudicial  matters.  In 
many  instances  we're  asking  a 
court  to  decide  a  question  that 
could  be  decided  by  the  executive 
branch,  that's  not  really  a  judicial 
matter.  But  in  those  kinds  of  cases 
it's  often  easy  to  say,  "Let  the 
court  decide  that.  Let  the  parties 
appeal  to  the  court  if  they  don't 
like  the  answer."  But  sometimes 
it's  not  a  judicial  decision. 

But  if  it's  covered  by  a  statute, 
how  can  the  courts  refuse  it? 

Because  the  Constitution  says  ju- 
dicial power  under  Article  III  re- 
sides in  the  courts.  It  doesn't  say 
anything  about  legislative  power. 
The  courts  could  just  say,  "We 
See  SMITH,  page  6 


Court  Personnel  Asked  to 
Curb  Travel  Costs 

Congressional  leaders  working 
on  the  budget  for  the  federal 
courts  for  fiscal  year  1985  have 
carefully  scrutinized  all  amounts 
requested,  with  particular  em- 
phasis on  travel  costs. 

Federal  court  personnel  are  re- 
quested to  cut  travel  expenses 
wherever  possible  and  to  confine 
official  travel  only  to  that  which 
is  vital  to  carry  on  the  business  of 
the  courts. 


$1 


theTHIRD  branch 


Congressman  Neal  Smith 


SMITH,  from  page  5 

don't  have  the  power.  You  can't 
force  us  to  accept  legislative 
power." 

When  new  legislation  requires 
additional  resources,  such  as  more 
personnel,  does  your  subcommit- 
tee study  all  aspects  of  the  legisla- 
tion's impact  before  voting  on  an 
appropriation  request? 

Not  always,  no.  The  Congress 
has  a  two-tiered  system.  We  enact 
authorizing  legislation  and  then  we 
appropriate  to  carry  out  the  ser- 
vices and  programs  established  un- 


wanted to  add  to  the  authorization 
actually  voted  for  a  4  percent  de- 
crease the  week  before.  So  they 
don't  always  consider  the  relative 
merits  or  priorities  of  these 
programs. 

Approximately  15  percent  of  the 
total  judiciary  budget  is  for  the 
payment  of  rent  to  GSA  for  court- 
houses and  other  space  occupied 
in  federal  buildings  or  in  leased 
facilities.  Is  this  funding  arrange- 
ment with  GSA  necessary? 

The  House  Public  Works  Com- 


"I  disagree  with  the  idea  that  GSA  can  just  send  agencies 
a  [rent!  bill  that  they  have  to  pay." 


provide  new  space.  I  disagree  with 
the  idea  that  GSA  can  just  send 
agencies  a  bill  that  they  have  to 
pay.  For  that  reason — and  it 
started  in  my  subcommittee,  al- 
though some  other  subcommittees 
have  done  the  same  thing — we 
said  GSA  can  send  agencies  a  bill, 
but  if  we  don't  appropriate  the 


der  the  authorizations.  Sometimes 
the  authorizing  committees  pro- 
pose programs  without  regard  to 
the  amount  of  time  that  such  pro- 
grams are  going  to  take  or  the  cost. 
Just  last  week,  for  example,  I 
pointed  out  that  some  of  the  mem- 
bers were  proposing  and  sup- 
porting an  amendment  that  would 
have  added  substantially  to  the 
cost  of  the  U.S.  Customs  Service. 
Some  of  the  same  members  who 


mittee  proposed  amendments  to 
the  Public  Buildings  Act,  which 
Congress  approved  several  years 
ago,  that  provide  that  all  agencies 
pay  rent  to  GSA  for  the  space  such 
agencies  occupy,  whether  in  a  fed- 
eral building  bought  and  paid  for 
by  the  taxpayers  or  in  a  leased 
building.  GSA  then  places  those 
rental  payments  in  a  fund  that  they 
use  to  maintain  buildings  occupied 
by  the  federal  government  and  to 


"We  try  to  target  reduc- 
tions toward  the  lowest- 
priority  items." 


money  GSA  is  not  going  to  get 
paid.  So  we  have  been  putting  a 
cap  on  the  amount  of  money 
agencies  can  pay  to  GSA  for  space 
rental.  And  in  large  measure  the 
reductions  you  noted  earlier  in  the 
amount  we're  appropriating  are  at- 
tributable to  reductions  in  the 
amounts  requested  for  payments  to 
GSA.  We  just  don't  think  they 
should  pay  GSA  the  large  in- 
creases in  rent  that  GSA  wants. 

Aside  from  the  issue  of  rent,  the 
courts  are  almost  totally  depen- 
dent upon  GSA  for  building  alter- 
ations and  services — telecommu- 
nications services,  rental  of  motor 
vehicles,  and  procurement  of  sup- 
plies. Should  agencies  be  given 
more  discretion  and  authority  to 
contract  separately? 

I  don't  think  there  is  any  need  to 
raise  a  problem  that  doesn't  exist. 
It  is  possible  for  the  legislative 
branch  and  the  judicial  branch  to 
be  at  loggerheads  in  this  area  if,  for 
example,  Congress  refused  to  give 
the  judicial  branch  the  necessary 
contracting  authority  to  carry  out 
their  functions  as  outlined  in  the 
Constitution.  This  hasn't  hap- 
pened, but  the  courts  could  possi- 
bly enter  an  order  requiring  that 
certain  supporting  functions  neces- 
sary for  the  operation  of  the  courts 
be  done,  and  we  could  get  into  a 
real  constitutional  hassle.  But  it's 
never  occurred,  so  I  don't  think 
See  SMITH,  page  7 
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ABA  Report  Calls  For  New  Legislation 
To  Combat  Computer-Related  Crime 


The  American  Bar  Association 
has  called  for  federal  legislation  to 
combat  computer  crime.  Its  Crimi- 
nal Justice  Section,  in  a  report  is- 
sued in  June,  called  computer 
crime — which  includes  manipula- 
tion of  computer  data  for  financial 
gain  and  electronic  trespass- 
ing—  "a  problem  of  substantial, 
and  growing,  significance."  It 
noted  that  "comprehensive  federal 
computer  crime  legislation"  to  de- 
ter or  punish  such  activity  is  "long 
overdue." 

One  positive  effect  of  such  legis- 
lation, the  ABA  report  indicated, 
would  be  clarification  of  what  con- 
stitutes computer  crime.  That 
would  make  detection  and  prose- 
cution of  such  conduct  easier.  "The 
existence  of  a  federal  criminal  stat- 
ute specifically  directed  at  com- 
puter-related illegal  activity  and  a 
few  well-publicized  prosecutions 
under  such  a  statute  should  dispel 
any  lingering  perception  that  com- 
puter abuse  is  a  'game'  that  one 
may  engage  in  freely  without  fear 
of  prosecution  or  concern  for  the 
damage  that  may  result,"  the  re- 
port said. 


Position  Available 

Staff  Counsel,  U.S.  Court  of 
Appeals  for  the  Second  Circuit, 
New  York,  New  York.  Senior  at- 
torney with  significant  litigation 
experience,  knowledge  of  federal 
law  and  practice,  analytical 
mind,  and  excellent  negotiation 
and  mediation  skills  to  conduct 
preargument  conferences  seeking 
mediated  resolution  of  civil  dis- 
putes. Compensation  at  high  fed- 
eral grade,  depending  on  qualifi- 
cations and  salary  history.  To 
apply,  send  resume  by  Septem- 
ber 1  to  Steven  Flanders,  Circuit 
Executive,  U.S.  Courthouse, 
Foley  Square,  New  York,  NY 
10007. 


Federal  legislation,  the  ABA  re- 
port noted,  would  also  cure  dis- 
parities in  the  criminal  system,  be- 
cause "there  are  arguably  no 
penalties  that  apply  to  certain 
types  of  computer  abuse,"  while 
other  activities  are  "subject  to 
greatly  varying  penalties." 

One  particular  concern  voiced  by 
the  report  involves  deliberate 
tampering  with  government  com- 
puters. "Existing  federal  criminal 
statutes  are  simply  not  adequate 
...  to  deal  with  the  government's 
increased  exposure  to  computer 
crime,"  the  ABA  panel  maintained. 
The  report  noted  that  computer 
crime  is  also  a  problem  in  the  pri- 
vate sector.  In  both  government 
and  industry,  the  ABA  panel  said, 
computer  crime  often  goes  unde- 
tected or  unrecognized,  and  its 
scope  is  therefore  underestimated. 
The  ABA  did  not  provide  any  dol- 
lar figures,  but  found  that  "the  an- 
nual losses  sustained  by  American 
business  and  government  organi- 
zations as  a  result  of  computer 
crime  are,  by  any  measure,  huge." 
The  ABA  report  was  prepared  by 
a  task  force  headed  by  Joseph  B. 
Tompkins,  Jr.  Copies  are  available 
for  $5  each  from  the  ABA  Section 
on  Criminal  Justice,  1800  M  St., 
N.W.,  Washington,  DC  20036.       ■ 

SMITH,  from  page  6 

there  is  any  need  to  raise  some 
kind  of  specter  about  it.  What  the 
judiciary  has  done  is  ask  us  for  the 
funds  and  the  contracting  authority 
for  necessary  items  such  as  the 
computer  system  and  other  things, 
and  we  have  responded  in  a  fash- 
ion that  I  think  has  been  satisfac- 
tory. So  I  think  we  ought  to  leave  it 
that  way. 

Do  you  have  a  good  working  re- 
lationship with  the  Senate  and 
House  judiciary  committees? 

Yes,  I  would  say  it's  good.  Once 


in  a  while  we  have  a  difference  of 
opinion,  but  in  general  it  is  a  very 
good  relationship.  I've  tried  very 
hard  to  work  with  the  majority  in 
both  instances  in  coming  up  with 
appropriations  bills  that  they  can 
support.  Now  that's  especially  im- 
portant because  in  recent  years  the 
authorizing  legislation  hasn't  been 
passed  by  the  time  we  must  act  on 
the  appropriations  bills.  The  au- 
thorizations should  be  passed  be- 
fore that,  but  quite  often  they 
aren't.  So  the  authorizing  commit- 
tees often  want  some  legislative 
provisions  put  into  the  appropria- 
tions bill,  and  we  work  with  them 
to  see  what  kind  of  legislative  pro- 
visions are  necessary.  That's  really 
their  jurisdiction,  but  we  cooperate 
with  them  and  accommodate  them 
when  we  can. 

But  do  you  go  back  to  them — 
your  staff  or  the  other  members  of 
your  committee — and  advise  them 
on  costs? 

We  actually  don't  appropriate  all 
they  want  for  some  of  the  pro- 
grams they  have  authorized  be- 
cause there  isn't  enough  money  to 
do  everything.  Making  these  deci- 
sions is  within  our  jurisdiction,  in 
terms  of  what  has  the  highest  pri- 
ority, and  if  the  authorizing  com- 
mittees don't  like  our  recommen- 
dations, they  can  oppose  them 
when  the  appropriations  bill  comes 
to  the  House  floor. 

Do  these  conference  committee 
meetings  come  about  as  a  matter  of 
course?  Suppose,  for  example, 
Congress  decided  to  divest  the 
federal  courts  of  diversity  jurisdic- 
tion, which  would  save  a  consider- 
able amount  of  money.  Do  you 
have  stipulated  meetings? 

If  Congress  decided  to  divest  di- 
versity jurisdiction,  the  courts 
would  take  that  into  consideration 
before  they  submitted  their  next 
budget  request,  and  presumably 
they  would  take  into  account  the 
changes  in  the  caseload  that  would 
result  from  the  action  of  the  Con- 
See  SMITH,  page  8 
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gress.  So  this  change  should  be  re- 
flected when  we  considered  the 
next  regular  appropriations  bill. 

But  when  trie  appropriations  bill 
is  being  drafted,  are  regular  meet- 
ings held  before  an  agreement  is 
reached  as  to  an  amount? 

Oh,  yes.  We  hear  each  of  the 
agencies,  including  the  courts  and 
the  various  levels  of  courts.  Each 
department  and  agency  has  an  op- 
portunity to  justify  their  appropri- 
ations request.  We  have  a  subcom- 
mittee meeting  in  which  we  go 
over  all  of  these  matters  and  con- 
sider them,  and  our  staff  then 
checks  with  their  staffs  to  see  what 
last-minute  changes  there  have 
been  in  their  estimates.  Then  we 
get  together  as  a  subcommittee  and 
make  recommendations  to  the  full 
committee  as  to  the  amount  for 
each  one  of  these  items;  and  it's  al- 
most never — and  I  think  I  can 
safely  say  never — changed.  There 
may  have  been  an  exception,  but  I 
don't  remember  any. 

Do  you  have  any  special  mes- 
sage to  the  federal  judges? 

Yes.  I  don't  want  to  say  that  we 
are  at  a  crossroad — everybody  is 
always  saying,  "you  are  at  a  cross- 
road"— but  we  are  at  a  point  where 
the  judicial  system  is  becoming  so 


expensive  that  some  people  cannot 
avail  themselves  of  it,  people  who 
have  a  right  to  redress.  We  are  now 
at  the  place  where  it  takes  so  long 
to  try  such  simple  cases  that  justice 
is  being  denied  to  some  people. 
We've  got  to  find  a  way  to  permit 
everybody  in  this  country  to  avail 
themselves  of  our  judicial  sys- 
tem— to  be  able  to  afford  to  do 
this,  and  in  a  rather  speedy  man- 
ner—  because  justice  delayed  is 
justice  denied.  The  answer  to  this, 
I  would  have  to  say,  is  not  merely 
hiring  more  judges.  There  is  no 
way  we  can  hire  enough  judges 
and  build  enough  courthouses  to 
take  care  of  all  these  problems. 
There  has  got  to  be  some  more 
substantive  answer  than  that.  The 
judiciary    has    been — through    the 
Federal  Judicial  Center  and  other 
means,  through  the  judges'  associ- 
ations and  bar  associations — trying 
to  come  up  with  alternative  ideas, 
and  I  think  Congress  needs  to  act 
on  them  as  fast  as  we  can  to  try  to 
solve  this  problem  in  a  way  other 
than  just  adding  judges. 

Somebody  told  me  last  week 
about  a  case  that,  it  seemed  to  me, 
ought  to  have  been  tried  in  half  a 
day,  and  they  said  it  took  eleven 
days.  It  was  a  federal  case.  Such  a 
case  becomes  so  expensive  that 


whoever  the  plaintiff  was,  it's  sur- 
prising he  or  she  didn't  drop  it.  It 
was  nice  back  in  the  days  when 
there  were  very  few  cases;  judges 
had  plenty  of  time,  and  lawyers 
and  access  to  the  courts  were  inex- 
pensive. It  was  nice  to  take  your 
time;  but  somehow  we  have  got  to 
find  a  faster  way  to  get  redress. 

Would  you  agree  that  some  of 
the  blame  can  be  placed  on  the 
doorstep  of  the  lawyers? 

Some  of  it  can  and  some  of  the 
blame  can  be  placed  on  the  so- 
called  reforms  that  we  have  had, 
too.  Discovery,  for  example,  has 
been  abused.  It  was  created  for  a 
very  good  purpose,  but  in  too 
many  instances  instead  of  shorten- 
ing the  process  it  has  lengthened 
the  process  and  made  it  more  ex- 
pensive. In  some  instances  discov- 
ery has  been  used  for  purposes  far 
in  excess  of  what  was  anticipated. 
And,  to  some  extent,  discovery  in 
many  cases  has  made  the  process 
of  arriving  at  a  decision  more  ex- 
pensive instead  of  less  expensive; 
it  has  taken  longer  instead  of  being 
quicker.  So  we  need  to  change  ei- 
ther the  rules  themselves  or  the 
practices  under  the  rules — prob- 
ably a  little  of  both.  I  don't  have  an 
exact  answer,  but  I  know  that  dis- 
covery is  being  abused.  ■ 
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Third  Circuit's  Collins  J.  Seitz: 
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From  Chancery  Court  to  Third  Circuit  Chief-    4  / 
Recollections  of  38  Years  on  the  Bench       M*  ^ 

A  graduate  of  the  University  of  Del 


fudge  Collins  f.  Seitz  has  had  a  long 
and  distinguished  career  as  a  jurist.  At 
the  age  of  31,  he  began  twenty  years  of 
service  on  the  Court  of  Chancery  of  the 
state  of  Delaware,  first  as  vice- 
chancellor  (1946-1951)  and  then  as 
chancellor  (1951-1966).  While  on  the 
Chancery  Court,  fudge  Seitz  wrote 
many  landmark  decisions,  including 
the  opinion  desegregating  the  Univer- 
sity of  Delaware,  later  affirmed  in  a 
companion  case  to  Brown  v.  Board  of 
Education. 

judge  Seitz  was  appointed  to  the 
U.S.  Court  of  Appeals  for  the  Third 
Circuit  in  1966  and  became  chief  judge 
in  June  1971.  A  member  of  the  Judicial 
Conference  of  the  United  States  since 
1971,  Judge  Seitz  was  appointed  to  its 
Executive  Committee  in  1981;  he  also 
served  with  the  Committee  on  the  Op- 
eration of  the  Jury  System  (1971- 
1978)  and  was  appointed  chairman  of 
the  Ad  Hoc  Committee  to  Monitor 
Regulations  on  Electronic  Sound  Re- 
cording in  1983.  This  past  summer, 
Judge  Seitz  relinquished  the  position  of 
chief  judge,  but  not  his  active  status. 


aware  with  a  law  degree  from  the  Uni- 
versity of  Virginia,  Judge  Seitz  re- 
ceived an  honorary  LL.D.  from  his 
undergraduate  alma  mater. 

Counting  the  twenty  years  you 
served  as  vice-chancellor  and 
chancellor  of  the  state  of  Delaware 
and  the  eighteen  years  you  have 
been  on  the  United  States  Court  of 
Appeals  for  the  Third  Circuit,  you 
have  been  a  judge  for  thirty-eight 
years.  Given  other  choices  would 
you  take  the  same  route  again? 

Yes. 

You  always  wanted  to  be  a 
judge? 

Not  really.  I  went  on  the  Dela- 
ware bench  at  a  time  when  my 
term  would  have  expired  in  four 
years.  I  was  31  and  thought  the  ex- 
perience would  be  valuable.  The 
State  General  Assembly  changed 
the  law  and  gave  me  a  full  twelve- 
year  term,  and  somehow  it  kept 
going  on  and  on.  I  came  to  love  the 
subject  matter  jurisdiction  of  the 
Court  of  Chancery.  It  has  tradi- 


New  Federal  Judgeships 

Title  II  of  the 

Bankruptcy  Amendments  and  Federal  Judgeship  Act  of 

1984  (Public  Law 

98-353, 

98  Stat.  333)  created  the  following  new  federal 

judgeships: 

Court  of  Appeals 

Judgeships 

District  Court  Judgeships 

D.C.  Circuit 

1          S.D.  Alabama                                  1 

First  Circuit 

2          D.  Alaska                                         1 

Second  Circuit 

2           W.D.  Arkansas                                 1* 

Third  Circuit 

2          CD.  California                               5 

Fourth  Circuit 

1          D.  Colorado                                     1 

Fifth  Circuit 

2          D.  Connecticut                               1 

Sixth  Circuit 

4           D.  Delaware                                      1 

Seventh  Circuit 

2           S.D.  Florida                                      3 

Eighth  Circuit 

1           M.D.  Georgia                                   1 

Ninth  Circuit 

5          D.  Hawaii                                        1 

Tenth  Circuit 

2          N.D.  Illinois                                    5* 

includes  one  temporary  j 

udge< 

Continued  on  page  4 

Judge  Collins  J.  Seitz 

tional  equity  jurisdiction  as  well  as 
statutory  jurisdiction  over  Dela- 
ware corporations.  Many  great 
controversies,  including  corporate 
disputes,  are  generated  in  chan- 
cery. I  enjoyed  the  opportunity  to 
mold  the  law  through  opinion 
writing. 

Were  many  of  your  cases 
appealed? 

Relatively  speaking,  no.  Of 
course,  you  can't  be  a  trial  judge 
for  the  number  of  years  I  was  with- 
out being  reversed  sometime.  In- 
deed, an  unreversed  trial  judge  is, 
to  me,  a  questionable  status. 

In  1971,  when  you  became  the 
chief  judge  of  the  Third  Circuit, 
many  new  judgeship  appoint- 
ments had  recently  been  made. 
This  must  have  brought  added  re- 
See  SEITZ,  page  2 
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SEITZ,  from  page  1 

sponsibilities  to  see  that  this  new 
court  functioned  efficiently  and 
smoothly.  Were  there  any  special 
problems? 

Yes,  there  were.  Some  were 
caused  by  me  because  as  chief 
judge  I  strongly  believed  that  we 
had  to  make  significant  changes  if 
we  were  to  confront  the  growing 
volume  of  litigation.  Of  course  it 
was  nothing  compared  to  what  it  is 
today.  I  immediately  appointed  ad 
hoc  committees  of  the  court  to  ex- 
amine almost  every  phase  of  our 
operations  to  see  how  we  could 
bring  our  court  to  a  current  status. 
It  is  a  testament  to  the  commitment 
of  our  judges  that  they  contributed 
mightily  to  many  improvements, 
including  a  willingness  to  under- 
take a  substantial  increase  in  their 
workload. 

Were  all  of  your  judges  then  a 
lot  younger  than  their  predeces- 
sors in  those  judgeship  positions? 

Yes,  they  were.  It  was  like  a  gen- 
eration of  judges  moved  out  and 
were  replaced  by  new  judges.  I 
might  add  that  I  have  been  con- 
stantly amazed  that  the  political 
appointment  process  has  produced 
judges  in  our  court  who  are  of  such 
extraordinary  capability  and 
commitment. 

So  you  had  more  progressive 
thinkers,  younger  and  more  will- 
ing to  experiment? 

Well,  we  had  a  mix,  but  they 
were   willing   to   go   along  with 
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change  because  they  appreciated 
the  importance  of  the  prompt  de- 
livery of  justice.  Thus,  among 
other  things,  we  went  to  limited 
oral  argument  and  streamlined  dis- 
positions in  many  cases.  It  has 
been  a  savior  for  us  and  has  en- 
abled us  to  continue  to  deliver 
prompt  decisions  without,  I  be- 
lieve, compromising  our  oath  of 
office. 
Was  there  resistance  to  change? 
There  certainly  was,  mostly  from 
the  bar.  However,  we  are  con- 
vinced that  the  litigants  want 
prompt  decision  making,  because 
the  uncertainty  generated  by  pro- 
longed delay  seriously  undermines 
our  raison  d'etre. 

Let  me  ask  you  about  the  reduc- 
tion in  or  elimination  of  oral 
argument. 

We  have  eliminated  oral  argu- 
ment in  about  40  percent  of  the  ap- 
peals. But  that  happens  only  when 
all  the  panel  members  so  vote.  In 
the  argued  cases  we  have  reduced 
the  oral  argument  time  in  the  typi- 
cal case  to  fifteen  minutes  a  side. 
We  believe  the  time  limitation  re- 
sults in  better  arguments,  perhaps 
because  the  lawyers  spend  more 
time  in  preparation. 

Sometimes  judges  interrupt 
with  questions,  so  the  lawyers 
don't  get  their  arguments  in. 

That  certainly  is  true;  it  depends 
on  the  presiding  judge.  I  have  a  re- 
laxed attitude  about  that.  I  fre- 
quently will  say  to  the  lawyers, 
"Now  we've  used  most  of  your 
time  with  questions,  so  we'll  give 
you  five  minutes  extra."  Not  all  my 
colleagues  are  equally  charitable.  I 
come  from  a  Delaware  tradition 
where  reciprocal  sentiments  of 
good  will  exist  between  lawyers 
and  judges.  I  strongly  believe  that 
consideration  is  a  two-way  street. 

It  is  reported  from  court  pro- 
ceedings that  you  believe  a  former 
judge  practicing  before  you  as 
counsel  in  a  case  should  not  be  ad- 
dressed as  "Judge." 

That  is  true.  When  I  was  a  young 
See  SEITZ,  page  4 


Personnel 


Nominations 

Paul  M.  Bator,  U.S.  Circuit  Judge, 

D.C.  Cir.,  Aug.  1 
Frank  H.  Easterbrook,  U.S.  Circuit 

Judge,  7th  Cir.,  Aug.  1 
Cynthia  Holcomb  Hall,   U.S.  Cir- 
cuit Judge,  9th  Cir.,  Aug.  1 
Emory   M.    Sneeden,    U.S.    Circuit 

Judge,  4th  Cir.,  Aug.  1 
Juan  R.   Torruella  del  Valle,   U.S. 

Circuit  Judge,  1st  Cir.,  Aug.  1 
Charles   E.    Wiggins,    U.S.    Circuit 

Judge,  9th  Cir.,  Aug.  1 
Thomas  J.  Aquilino,  Jr.,  U.S.  Court 

of   International   Trade  Judge, 

Aug.  1 

Confirmation 

J.  Harvie  Wilkinson  III,  U.S.  Cir- 
cuit Judge,  4th  Cir.,  Aug.  9 

Appointments 

James  M.  Ideman,  U.S.  District 

Judge,  CD.  Cal.,  June  25 
Tom  S.   Lee,   U.S.   District  Judge, 

S.D.  Miss.,  June  25 
Rudi  M.  Brewster,  U.S.  District 

Judge,  S.D.  Cal.,  June  29 
John  M.  Duhe,  Jr.,  U.S.  District 

Judge,  W.D.  La.,  June  29 
Paul  G.    Rosenblatt,    U.S.   District 

Judge,  D.  Ariz.,  July  5 
Robert  M.  Hill,  U.S.  Circuit  Judge, 

5th  Cir.,  July  20 
Dominick  L.  DiCarlo,  U.S.  Court  of 

International  Trade  Judge,  July 

23 
William  J.  Rea,  U.S.  District  Judge, 

CD.  Cal.,  Aug.  6 

Elevation 

Thomas  A.  Wiseman,  Jr.,  Chief 
Judge,  M.D.  Tenn.,  Aug.  1 

Senior  Status 

Wilbur  F.  Pell,  Jr.,  U.S.  Circuit 
Judge,  7th  Cir.,  July  31 

Death 

H.   Vearle  Payne,   U.S.   District 
Judge,  D.N.M.,  July  20 

Law  must  be  stable,  and  yet  it  cannot 
stand  still. 

— Roscoe  Pound 
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Filings  Continue  to 

Rise  in  District 

And  Appellate  Courts 

Criminal  cases  filed  in  the  U.S. 
district  courts  increased  for  the 
third  consecutive  year,  while  cases 
filed  in  the  courts  of  appeals — both 
criminal  and  civil — also  increased, 
statistics  compiled  by  the  Adminis- 
trative Office  show. 

Figures  for  the  12-month  period 
ended  June  30,  1983,  show  35,872 
criminal  cases  filed,  up  9.8  percent 
from  the  1981-82  period.  Termina- 
tions also  increased,  but  not  as  rap- 
idly, so  that  the  district  courts' 
pending  caseload  went  up  11.3 
percent. 

Examination  of  the  cases  dis- 
posed of  shows  that  68.8  percent 
were  resolved  with  guilty  pleas,  1.6 
percent  with  pleas  of  nolo  conten- 
dere, and  11.7  percent  by  convic- 
tion after  trials.  Dismissals  were 
ordered  in  15.2  percent  of  the 
cases,  and  2.7  percent  resulted  in 
acquittals  after  trial. 

The  statistics  are  contained  in  a 
new  publication,  Federal  Offenders 
in  the  United  States  Courts  1983,  pre- 
pared by  the  AO.  In  addition  to  ex- 
amining nationwide  figures,  the  re- 
port provides  year-by-year 
statistics  for  major  offenses  and 
gives  sentencing  information  on  a 
district-by-district  basis. 

The  appellate  statistics  show  that 
during  the  twelve-month  period 
ended  March  31,  1984,  a  total  of 
31,125  new  appeals  were  filed  in 
the  twelve  regional  circuit  courts, 
an  increase  of  7.3  percent  over  the 
comparable  period  one  year  earlier. 
However,  more  cases  were  termi- 
nated by  the  appellate  courts  than 
in  any  previous  twelve-month  re- 
porting period;  the  30,911  case  dis- 
positions represent  an  8.1  percent 
increase.  Even  with  this  significant 
effort  in  case  terminations,  the 
overall  pending  caseload  grew  by 
0.9  percent;  as  of  March  31,  1984, 
22,757  appeals  were  pending  on 

See  FILINGS,  page  6 


1984-85  Judicial  Fellows  Announced 


A  law  professor  from  Hamline 
University,  a  political  science  pro- 
fessor from  Syracuse  University, 
and  a  psychology  professor  at 
Williams  College  have  been  named 
the  Judicial  Fellows  for  1984-85. 
The  three,  who  were  selected  by 
the  Judicial  Fellows  Commission, 
will  work  on  projects  designed  to 
resolve  problems  confronting  the 
federal  judicial  system. 

Douglas  D.  McFarland,  who  will 
be  assigned  to  the  Supreme  Court, 
teaches  civil  procedure,  evidence, 
torts,  and  advo- 
cacy at  the  Ham- 
line  University 
School  of  Law  in 
St.  Paul,  Minn., 
where  he  has 
been  on  the  fac- 
D.  McFarland  ulty  for  a  decade. 
He  graduated  from  Macalester 
College  in  St.  Paul  and  New  York 
University  Law  School  and  re- 
ceived a  doctorate  in  speech/ 
communication  from  the  Univer- 
sity of  Minnesota.  At  NYU,  Mr. 
McFarland,  38,  was  a  law  review 
editor. 

Doris  M.  Provine,  38,  an  associ- 
ate professor  of  political  science  at 


Syracuse  University,  graduated 
from  the  University  of  Chicago, 
received  a  J.D. 
from  Cornell  Law 
School,  and 

holds  a  doctorate 
in  government 
from  Cornell. 
She  taught  at 
Cornell  Law  as  a  D.  Provine 
visiting  professor  in  1982.  Ms.  Pro- 
vine  will  work  at  the  FJC. 

Saul  M.  Kassin,  31,  now  an  as- 
sistant professor  of  psychology  at 
Williams  College,  previously 
taught  psychology  at  Purdue.  He 
graduated  from  Brooklyn  College, 
and  holds  a  master's  and  a  doctoral 
degree  from  the 
University  of 
Connecticut.  His 
areas  of  interest 
include  psychol- 
ogy and  the  law, 
especially  juror 
decision  making 
and  eyewitness  testimony.  He  has 
written  extensively  about  mock 
trials  and  decision  making  among 
mock  jurors.  Mr.  Kassin  will  be  as- 
signed to  the  Administrative  Of- 
fice. ■ 


S.  Kassin 


Analysis  of  Fee-Shifting  Rules  Published 


The  Center  has  published  The  In- 
fluence of  Rules  Respecting  Recovery  of 
Attorneys'  Fees  on  Settlement  of  Civil 
Cases,  a  theoretical  economic  analy- 
sis comparing  various  fee-shifting 
rules,  by  John  E.  Shapard  of  the 
Center's  Research  Division. 

The  stimulus  for  this  paper  was 
the  recent  proposal  of  the  Judicial 
Conference's  Advisory  Committee 
on  Civil  Rules  to  amend  rule  68  of 
the  Federal  Rules  of  Civil  Procedure 
to  permit  offers  to  be  made  by 
plaintiffs  as  well  as  by  defendants, 
and  to  allow  recovery  of  reasonable 
attorneys'  fees  (in  addition  to  costs) 
when  a  party  who  rejects  an  offer 
fails  to  obtain  a  better  result  after 
trial.  The  paper  compares  the  influ- 


ence on  litigants'  financial  incen- 
tives of  five  attorney  fee  "rules": 
the  American  rule,  the  English  rule, 
statutory  provisions  allowing  recov- 
ery by  prevailing  plaintiffs,  contin- 
gent fee  arrangements,  and  an 
offer-of-judgment  rule  analogous  to 
the  advisory  committee  proposal. 
The  paper  discusses  possible  modi- 
fications to  the  committee  proposal 
in  light  of  the  theoretical  analysis. 

Copies  of  the  paper  can  be  ob- 
tained by  writing  to  the  Center's  In- 
formation Services  Office,  1520  H 
Street,  N.W.,  Washington,  DC 
20005.  Please  enclose  a  self- 
addressed,  gummed  label,  prefera- 
bly franked  (but  do  not  send  an  en- 
velope). 
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lawyer  I  had  a  personal  experience 
that  I  never  forgot.  I  was  trying  a 
very  unimportant  matter  to  the 
court.  My  opponent  was  a  former 
judge  and  the  judge  kept  ad- 
dressing him  as  "Judge"  and  me  as 
"Mr."  I  lost  the  case.  The  decision 
was  announced  from  the  bench.  As 
I  walked  out  of  the  courtroom  my 
client  said  to  me,  "Well  you  did 
pretty  well  considering  the  fact  you 
were  against  a  judge."  Appearance 
of  equal  justice  as  well  as  the  real- 
ity has  always  been  a  fetish  with 
me. 

The  Third  was  one  of  the  first 
circuits  to  have  a  circuit  executive. 


District  Court  Judgeships 
(Continued) 

S.D.  Illinois 

1 

N.D.  Indiana 

1* 

W.D.  Kentucky 
W.D.  Louisiana 

1 

1 

D.  Maryland 

D.  Massachusetts 

1 
2* 

E.D.  Michigan 

2 

D.  Minnesota 

2t 

N.D.  Mississippi 

1 

S.D.  Mississippi 

2 

E.D.  Missouri 

1 

D.  Montana 

1 

D.  Nevada 

1 

D.  New  Jersey 

3 

E.D.  New  York 

2 

N.D.  New  York 

1 

W.D.  New  York 

1* 

E.D.  North  Carolina 

1* 

N.D.  Ohio 

2*t 

S.D.  Ohio 

1 

W.D.  Oklahoma 

1 

D.  Rhode  Island 

1 

E.D.  Tennessee 

1 

W.D.  Tennessee 

1 

E.D.  Texas 

2 

N.D.  Texas 

1 

W.D.  Texas 

1 

D.  Utah 

1 

E.D.  Virginia 

1 

E.D.  Washington 

1 

W.D.  Washington 

2* 

D.  Wyoming 

1 

"Includes  one   temporary 

judge- 

ship. 

Tlncludes  one  judgeship  c 

nanged 

from  U-mporary  status. 

Did  this  make  a  marked  difference 
in  your  administrative  work,  and, 
if  so,  in  what  way  did  that  new 
court  official  give  you  the  greatest 
assistance? 

The  chancellor  was  the  adminis- 
trative head  of  the  Court  of  Chan- 
cery, so  I  had  fifteen  years'  experi- 
ence there  before  coming  to  the 


fine  rapport  with  the  Administra- 
tive Office. 

Do  you  personally  think  a  cir- 
cuit executive  should  be  a  lawyer? 

I  do,  although  I  recognize  that 
there  are  contrary  beliefs.  I  have 
found  that  many  judges  prefer  to 
talk  to  lawyers  about  legal  matters. 
I  believe  that  there  is  better  com- 


"Court  administration  is  unglamorous,  but,  in  my  view,  it 
is  at  the  heart  of  an  effective  justice  system." 


court  of  appeals.  Court  administra- 
tion is  unglamorous,  but,  in  my 
view,  it  is  at  the  heart  of  an  effec- 
tive justice  system.  The  creation  of 
the  circuit  executive  position  en- 
abled our  judges,  district  and  cir- 
cuit, to  use  the  circuit  executive  to 
collect  facts  within  and  without  the 
circuit  that  we  needed  to  adopt 
procedures  designed  to  improve 
our  efficiency. 

It's  not  just  court  procedure; 
isn't  it  also  a  lot  of  personnel 
problems? 

All  kinds.  When  you  get  a  group 
of  strong-willed  people  together, 
such  as  we  have  in  our  circuit,  it  is 
a  special  challenge  to  operate  so  as 
to  retain  collegiality  and  respect  for 
one  another.  I  believe  my  greatest 
accomplishment  in  my  thirteen 
years  as  chief  judge  was  to  gener- 
ate a  genuine  spirit  of  mutual  re- 
spect and  friendship  in  the  circuit. 
But  it  is  something  that  requires 
constant  work  and,  on  occasion, 
requires  the  chief  judge  to  turn  the 
other  cheek.  I  might  add  that  these 
remarks  apply  to  all  personnel,  not 
merely  the  judges. 

Pat  Doyle  must  have  been  of 
special  help  to  you  as  your  first 
circuit  executive. 

He  was.  When  Pat  started  with 
us,  the  first  order  I  gave  him  was 
to  visit  every  district  in  the  circuit 
and  offer  his  assistance  to  the 
fullest  extent  possible.  In  time 
many  of  the  judges  and  staff  came 
to  deal  directly  with  Pat,  particu- 
larly because  he  also  developed  a 


munication  between  judges  and  a 
circuit  executive  who  can  talk 
"their  language." 

You  gave  your  circuit  executive 
as  much  authority  as  you  could? 

That's  correct.  I  have  used  them 
to  their  maximum  potential,  to  the 
enormous  benefit  of  the  Third 
Circuit. 

When  you  came  to  the  Third  Cir- 
cuit in  1966  there  were  eight 
judgeship  positions  in  the  circuit, 
whereas  now  there  are  ten  author- 
ized judgeship  positions.  Do  you 
feel  your  circuit  has  ample  judge 
power  today? 

The  answer  is  no.  We  need  at 
least  two  more  judgeship  posi- 
tions. Thankfully,  they  have  re- 
cently been  created.  Even  so,  all 
our  needs  will  not  be  covered. 
And,  as  you  may  know,  we  have  a 
very  heavy  caseload.  I  believe  we 
are  up  to  around  300  cases  a  year 
per  judgeship.  In  some  sense,  I  say 
"thank  goodness"  for  the  many 
quasi-frivolous  appeals.  They  do 
not  make  the  demands  on  our  time 
that  would  completely  destroy  our 
present  reasonably  current  status. 

Everyone  agrees  that  just  adding 
more  judges  isn't  the  total  answer. 
Do  you  have  any  special  sugges- 
tions? 

Well,  many  suggest  that  we  con- 
tract the  jurisdiction  of  the  district 
courts — eliminate  diversity  and  so 
forth.  I'm  not  sanguine  because  I 
believe  the  members  of  the  bar  de- 
sire to  keep  their  federal  court  op- 
See  SEITZ,  page  6 
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Calendar 


Sept.  13-14  Second  Circuit  Judicial 

Conference 
Sept.  16-18  Third  Circuit  Judicial 

Conference 
Sept.  19-20  Judicial  Conference  of 

the  United  States 
Sept.  19-21  Workshop  for  Training 

Coordinators    of    the    Tenth 

Circuit 
Sept.  21-22  Judicial  Conference 

Committee    on    the   Judicial 

Branch 
Oct.  14-17  Workshop  for  Judges  of 

the  Sixth  and  Seventh  Circuits 


E.D.N.Y.  Civil  Pro  Bono  Panel  Called  a  Success 


The  civil  pro  bono  panel  of  New 
York's  Eastern  District  is  serving 
indigent  litigants  "with  striking 
success,"  a  review  of  the  panel's 
performance  has  concluded.  The 
study  found  both  "high  levels  of 
client  satisfaction"  and  attorneys 
who  represented  those  clients  "dil- 
igently and  effectively."  It  also 
found  "no  serious  adverse  conse- 
quences" resulted  from  the  "inex- 
perience" of  many  of  the  panel 
members.  In  fact,  the  study  quotes 
"courthouse  observers"  as  noting 
that  "panel  members'  inexperience 


L6  Grants  Will  Promote  Alternatives  to  Litigation 


Sixteen  grants  totaling  nearly 
$500,000  have  been  awarded  to 
fund  a  variety  of  activities  that  will 
advance  nonjudicial  dispute  reso- 
lution. The  awards  were  made  by 
the  National  Institute  for  Dispute 
Resolution,  a  Washington-based 
lonprofit  group. 

The  largest  grants— $50,000 
?ach — went  to  Alaska,  New  Jersey, 
ind  Massachusetts  to  create 
itatewide  offices  for  mediation  of 
various  kinds  of  disputes  that  now 
>ften  lead  to  litigation.  Wisconsin 
eceived  $10,000  for  the  same 
mrpose. 

Two  special  masters  appointed 
>y  Judge  Thomas  D.  Lambros 
N.D.  Ohio)  to  oversee  more  than 
00  asbestos-related  cases  received 

$44,190  grant  to  process  those 
ases  through  a  computer-assisted 
legotiation  model  they  have  devel- 
ped.  The  institute  considers  that 
rant  as  aimed  at  resolution  of  a 
pecific  type  of  dispute.  A  second 
rant  in  that  category,  of  $15,000, 
'ent  to  the  Joint  Management 
roject  of  the  Northwest  Renew- 
ble  Resources  Center,  in  Seattle, 
)r  mediation  of  conflicts  involving 
almon  fishing. 

The  institute  awarded  five  grants 
)r  projects  to  improve  dispute  res- 


olution between  relatively  power- 
less individuals  and  large  institu- 
tions or  corporations.  The  Center 
for  Community  Justice,  in  Wash- 
ington, D.C.,  received  $39,352  to 
mediate  disputes  between  case- 
workers and  social-service  recipi- 
ents; the  Center  for  Dispute  Reso- 
lution in  Denver  received  $39,900 
to  resolve  child  neglect  and  child 
abuse  cases;  and  the  Massachusetts 
Attorney  General's  Office  received 
$35,000  to  fund  two  consumer 
groups  that  will  engage  in  media- 
tion of  consumer  disputes.  Two 
other  groups  received  seed-money 
grants. 

Two  grants  were  aimed  at  reso- 
lution of  disputes  between  individ- 
uals: $15,000  was  awarded  to  the 
Community  Boards  Center  for  Pol- 
icy and  Training  in  San  Francisco 
to  examine  income-raising  meth- 
ods for  community  dispute  resolu- 
tion programs,  and  $19,985  was 
awarded  to  the  Association  of  Fam- 
ily and  Conciliation  Courts,  based 
in  Denver,  to  evaluate  the  manda- 
tory-child-support mediation  pro- 
gram in  the  Delaware  family  court. 

The  University  of  Wisconsin  Law 
School  received  a  $19,334  grant  to 
set  up  a  clearinghouse  for  dispute 
resolution  materials.  ■ 


seemed  to  lead  them  to  work 
harder — and  on  balance  to  provide 
more  effective  representation — 
than  the  courthouse  norm  in  these 
cases." 

The  panel  consists  of  more  than 
350  lawyers  and  students  from  sev- 
eral law  school  clinics.  The  bulk  of 
its  work  has  been  in  Social  Security 
disability  cases,  prisoners'  civil 
rights  claims,  and  employment  dis- 
crimination cases. 

One  aspect  of  the  pro  bono  plan 
lauded  by  the  study  was  its  recog- 
nition that  most  of  the  "volunteer 
army  was  untrained  in  these  types 
of  cases,"  resulting  in  training 
seminars  in  those  areas  covering 
the  bulk  of  pro  bono  litigation. 

The  pro  bono  panel  was  formed 
in  mid-1981  at  the  behest  of  Chief 
Judge  Jack  B.  Weinstein  and  began 
operation  in  October  1981.  The  re- 
port's authors,  professors  Milton 
Heumann  and  J.L.  Pottenger,  ex- 
amined the  168  cases  handled  by 
panel  members  in  1981  and  1982  to 
arrive  at  their  conclusions. 

It  is  up  to  each  judge  to  deter- 
mine whether  to  appoint  counsel 
from  the  civil  pro  bono  panel  in 
pro  se  cases.  Approximately  750 
pro  se  cases  are  filed  in  the  court 
annually.  Members  of  the  pro  bono 
panel,  who  are  only  assigned  cases 
of  litigants  proceeding  in  forma 
pauperis,  were  appointed  in  less 
than  25  percent  of  the  750  cases, 
even  though  the  bulk  of  them  have 
in  forma  pauperis  status. 

The  study  found  that  some 
judges  appointed  panel  members 
far  more  frequently  than  others  did 
and  recommended  changes  in  the 
plan's  discretionary  rules  to 
achieve  more  consistency  in  ap- 
pointments from  judge  to  judge. 

The  report  said  not  enough  cases 
had  gone  to  trial  to  allow  an  evalu- 
ation of  how  much — if  at  all — 
representation  helped  in  the  cases 
assigned  to  pro  bono  attorneys.    ■ 
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tion  open.  It  is  a  testimonial  in  a 
sense. 

There's  one  possibility  that  many 
would  consider  radical:  Make  ap- 
peals to  the  court  of  appeals  discre- 
tionary, at  least  in  some  areas.  Rea- 
sonable people  will  disagree  as  to 
what  those  areas  should  be,  but  I 
think  that  there  are  such  areas.  So- 
cial Security  cases  come  to  mind.  I 


FILINGS,  from  page  3 

the  dockets. 

Nine  of  the  twelve  circuit  courts 
reported  increases  in  their  dock- 
eting activity.  The  largest  rise  in 
new  filings  occurred  in  the  Fifth 
and  Ninth  circuits,  up  20.8  percent 
and  18.5  percent,  respectively. 
Eight  of  the  appellate  courts  in- 
creased their  overall  termination 
statistics,  with  the  Eleventh  Circuit 
raising  its  dispositions  by  35.4  per- 
cent, the  Fifth  by  24.1  percent,  and 
the  Eighth  by  20.5  percent.  Over 
the  past  year,  five  of  the  twelve 
courts  were  able  to  reduce  the 
number  of  pending  appeals.  The 
District  of  Columbia  Circuit's  de- 
crease was  12.7  percent,  the  Fourth 
Circuit's  6.1  percent,  and  the  Sev- 
enth Circuit's  4.4  percent. 

The  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  had  1,000  fil- 
ings, 896  dispositions,  and  519 
cases  pending  for  the  year  ending 
March  31,  1984. 

During  the  same  twelve-month 
reporting  period,  the  volume  of 
civil  cases  filed,  terminated,  and 
pending  in  the  U.S.  district  courts 
also  continued  to  rise.  The  number 
of  civil  cases  filed  reached  259,798, 
an  increase  of  11.5  percent.  The 
number  of  terminations  also  rose — 
to  234,969  — representing  an  in- 
crease of  12.4  percent  over  the 
number  disposed  of  in  the  previ- 
ous year.  As  the  growth  in  filings 
outweighed  the  increase  in  termi- 
nations, the  size  of  the  pending 
civil  caseload  also  rose.  Pending  as 
of  March  31,  1984,  were  248,775 
cases,  an  11.1  percent  increase.  ■ 


concede  that  my  view  runs  counter 
to  a  strongly  held  belief  that  a  liti- 
gant should  have  one  appeal  as  of 
right. 

I  must  candidly  say  that  I  do  not 
see  how  we  are  going  to  cut  back 
on  the  federal  court  workload,  be- 
cause the  function  of  Congress  is  to 
legislate  and  when  it  does  the  fed- 
eral courts  are  the  ready  vehicle  to 
implement  its  wishes. 

What  cases  do  you  feel  should 
have  priority  on  the  docket? 

I  think  the  direct  criminal  ap- 
peals should  have  number  one  pri- 
ority unless  there  is  some  emer- 
gency situation.  For  years  we  have 
given  direct  criminal  appeals  top 
priority,  particularly  when  the  de- 
fendant is  in  jail. 


rights  of  the  media  and  protection 
of  the  fair  trial  rights  of 
defendants. 

Do  you  think  that  different  poli- 
cies, different  opinions,  and  gen- 
erally different  approaches  to  ju- 
risprudence nationally  are 
necessarily  bad?  Should  accultura- 
tion be  taken  into  consideration  in 
jurisprudential  matters? 

You  can't  sit  in  conference  for 
long  with  people  from  all  parts  of 
this  country  without  an  apprecia- 
tion that  room  must  be  left  in  deci- 
sion making  for  reasonable  accom- 
modation of  cultural  differences 
and  attitudes  in  this  great  country. 
Certainly  this  is  true,  unless  atti- 
tudes are  inconsistent  with  higher 
values.   Our  jurisdiction  over  ap- 


"A  lawyer  has  a  vested  right  to  be  heard,  but  not  a  vested 
right  to  win." 


What  are  some  of  the  cases  you 
handled  that  were  "landmark" 
cases  over  the  years? 

Well,  Belton  v.  Gebhart,  is  one.  It 
involved  desegregation  of  some 
Delaware  public  schools.  I  was 
chancellor  when  I  decided  that  case 
in  1952.  It  was  affirmed  in  1954  as  a 
companion  case  in  Brown  v.  Board 
of  Education. 

Did  you  foresee  thirty  years  ago 
some  of  the  problems  that  would 
be  coming  to  the  courts  as  a  result 
of  the  desegregation  decision? 

Not  really.  In  those  days  we 
were  dealing  with  so-called  deseg- 
regation—striking down  legally 
mandated  segregation.  As  the 
years  went  by  the  shift  was  to 
problems  of  integration.  As  we  all 
know,  it  continues  to  be  one  of  the 
vital  concerns  in  our  society. 

How  about  some  of  your  opin- 
ions in  the  court  of  appeals? 

I  believe  some  of  my  opinions 
dealing  with  the  relationship  be- 
tween the  rights  of  the  retarded 
and  mentally  ill  and  the  state  have 
been  of  great  importance.  The 
same  is  true  of  my  decisions  deal- 
ing with   the   First   Amendment 


peals  from  the  Virgin  Islands 
brings  home  my  point  with  great 
intensity. 

What  about  the  relatively  new 
statute  dealing  with  judicial 
discipline? 

I  think  I'm  in  the  judicial  minor- 
ity that  supported  the  statute.  I 
See  SEITZ,  page  7 


Position  Available 

Circuit  Librarian,  U.S.  Court 
of  Appe.als  for  the  Eighth  Cir- 
cuit, St.  Louis,  Missouri.  Salary 
from  $25,400  to  $36,327.  Requires 
three  years  of  library  experience, 
including  reference  and  adminis- 
trative responsibilities;  J.D.  and 
M.L.S.  degrees  preferred.  Duties 
include  administration  and  man- 
agement of  main  circuit  court  li- 
brary with  staff  of  four  and  five 
branch  libraries  with  a  librarian 
at  each  location.  To  apply,  send 
resume  and  references,  by  Sep- 
tember 15,  to  Lester  C.  Good- 
child,  Circuit  Executive,  542  U.S. 
Courthouse,  1114  Market  Street, 
St.  Louis,  MO  63101. 
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link  its  mere  existence  is  perhaps 
lore  important  than  its  actual  use. 
say  this  because  by  being  on  the 
ooks,  it  says  that  judicial  account- 
bility  is  important.  I  might  add 
lat  I  believe  the  operation  of  the 
atute  so  far  demonstrates  that  it 

largely  invoked  by  the  disgrun- 
ed,  and  by  pro  se  litigants.  One  of 
s  weaknesses  is  that  those  most 
lowledgeable  about  judicial  ae- 
ons, the  lawyers,  are  generally 
nlikely  to  invoke  the  statute. 
The  last  report  from  the  Admin- 
trative  Office  shows  the  Third 
ircuit  has  an  exceptionally  good 
tcord  of  case  processing.  Are 
lere  some  special  procedures  you 
»e  that  keep  your  docket  moving 
i  spite  of  increased  filings,  or  do 
>u  do  something  that  other  dr- 
ifts don't  do? 

Well,  I  think  the  circuits  have 
lared  their  ideas  in  this  area  with 
ich  other  in  recent  years,  and  so 
ie  techniques  are  now  largely 
mmon  to  most  circuits.  We  are 
oud  of  what  the  Third  Circuit 
is  done  by  way  of  experimenta- 
on,  with  the  support  of  the 
dministrative  Office  and  the  Fed- 
al  Judicial  Center.  My  policy  as 
lief  judge,  which  was  supported 
r  our  judges,  was  to  examine  all 

our  practices  so  that  we  could 
entify  the  problem  areas  and, 
ith  the  assent  of  our  judges, 
[opt  new  solutions.  We  think  it 
is  paid  off  in  many  ways. 
Were  you  a  pretty  tough  chief? 
No.  I  worked  at  diplomacy.  We 
ive  a  group  of  strong-minded, 
rdworking,  imaginative  judges 
ho  take  pride  in  their  productiv- 
'  and  in  the  image  of  the  Third 
rcuit. 

So  the  point  is  that  there  are  no 
ecial  procedures  or  gimmicks? 
Well,  not  beyond  those  now  in 
ace  in  many  circuits.  There  is  one 
ing  I  have  always  considered  ad- 
inistratively  important.  Every 
dge  of  a  court  should  see  the 
Dnthly   statistics   of  every   other 


judge.  Human  nature  being  what  it 
is,  I  am  convinced  that  such  com- 
parisons constitute  a  silent  appeal 
to  pride  and  provide  an  incentive 
to  keep  up.  We  all  want  to  look 
good. 

What  do  you  see  as  the  greatest 
problems  in  the  circuit  courts  to- 
day, and  what  are  some  possible 
solutions? 

Well,  volume  obviously  is  the  big 
problem.  All  judges  recognize  this, 
but  they  differ  as  to  solutions.  The 
Third  Circuit  opted  for  techniques 
designed  to  stretch  the  productiv- 
ity of  our  personnel. 

You  have  gone  to  many  sum- 
mary dispositions? 

Yes,  but  we  have  some  guaran- 
tees. We  use  so-called  summary 
dispositions  where  the  panel  is 
unanimously  convinced  that  such  a 
disposition  is  in  order  and  where 
there  is  an  affirmance.  It  must  also 
be  remembered  that  there  are  a 
very  large  number  of  insubstantial 
appeals,  and  we  think  most  of  our 
time  should  largely  be  reserved  for 
cases  of  substance. 

Do  you   hear  any  complaints 
from  counsel? 
Yes. 

What's  your  answer? 
The  answer  is  we  would  love  to 
hear  extended  oral  argument  and 
write  opinions  in  every  case,  but 
there  must  be  a  trade-off  if  we  are 
to  stay  reasonably  current.  My  per- 
sonal belief  is  that  the  litigants  are 
interested  in  prompt  judgments. 
While  I  do  not  believe  in  efficiency 
at  the  expense  of  thoughtful  deci- 
sion making,  I  do  believe  that  we 
must  have  trust  in  the  fairness  of 
our  judges  in  deciding  how  their 
time  will  be  spent. 

When  you  could  take  senior  sta- 
tus or  totally  cut  off  court  work, 
why  are  you  electing  to  continue 
with  a  full  court  schedule? 

Well,  judging  has  been  my  life.  I 
enjoy  going  to  the  office  and 
crafting  opinions.  I  also  feel,  per- 
haps immodestly,  that  I  have  a 
heightened  sensitivity  for  the  im- 
See  SEITZ,  page  8 


Noteworthy 


More  prisons.  The  Bureau  of 
Prisons  will  open  two  additional 
facilities  this  year. 

The  bureau  has  purchased  a 
former  seminary  in  Loretto,  Pa., 
which  it  will  transform  into  its 
forty-fifth  prison.  The  institution 
will  house  approximately  500  in- 
mates and  is  expected  to  be  ready 
late  this  year. 

The  bureau  has  additionally  ac- 
quired part  of  a  former  state  hospi- 
tal in  Rochester,  Minn.,  for  use  as  a 
medical  and  mental  health  center. 
Also  to  open  late  this  year,  this  in- 
stitution will  house  another  500  or 
so  inmates,  who  will  be  referred 
from  federal  prisons  throughout 
the  country. 

*  *     * 

More  pay.  Lawyers  representing 
indigent  defendants  in  the  Cali- 
fornia Supreme  Court  and  in  the 
state's  courts  of  appeals  have  won 
an  increase  in  their  compensation 
from  $40  to  $50  an  hour.  The  $40 
rate  had  been  in  effect  for  three 
years,  except  in  capital  cases,  the 
rate  for  which  had  been  raised  to 
$60  an  hour  earlier  this  year. 

*  *     * 

More  clarity.  Jurors  in 
Wisconsin's  state  courts  may  soon 
get  simpler,  crisper  instructions 
from  the  judge. 

The  ABA  Journal  reports  that  a 
state  judicial  council  is  revising 
pattern  jury  instructions.  One  now 
reading  "You  should  not  hesitate 
to  change  an  opinion  if  you  are 
convinced  it  is  erroneous.  How- 
ever, you  should  not  be  influenced 
to  decide  any  question  in  a  particu- 
lar way  simply  because  a  majority 
of  the  jurors,  or  any  of  them,  favor 
such  a  decision"  will  become 
"Don't  be  afraid  to  change  your 
opinion  if  you  think  you  are 
wrong.  However,  you  should  not 
come  to  a  particular  decision  sim- 
ply because  other  jurors  think  it  is 
the  right  decision." 
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portance  of  evenhanded  justice, 
and  I  take  great  satisfaction  in  try- 
ing to  see  that  it  is  delivered. 
Would  you  like  to  write  a  book? 
Wouldn't  almost  everyone?  I 
would  have  to  find  a  challenging 
theme. 

But  will  you  miss  being  the 
chief  and  the  administrative 
work — running  a  really  busy 
court,  one  of  the  biggest  in  the 
country? 

It  is  busy,  and  yes,  I'll  miss  it, 
but  life  goes  on  and  my  successor 
is  equally  dedicated  to  the  impor- 
tance of  court  administration. 

As  you  see  new  judges  coming 
into  the  system,  what  advice  do 
you  have,  especially  for  a  new  cir- 
cuit judge,  based  on  your 
experience? 

Well,  let  me  make  a  few  points. 
First  and  foremost,  decide  the  case 
before  you.  Not  only  will  that  ap- 
proach save  time,  but  it  also  recog- 
nizes that  few  judges  have  pro- 
phetic vision. 

A  second  point:  Take  wisdom 
where  you  find  it.  Do  not  be  swept 
away  by  counsel's  reputation,  or  be 
a  prisoner  to  the  brief,  just  because 
some  prominent  lawyer  wrote  it. 

Finally,  a  lawyer  has  a  vested 
right  to  be  heard,  but  not  a  vested 
right  to  win.  We  are  deciding  the 
rights  of  litigants. 


The  judges  of  the  Third  Circuit 
are  geographically  separated. 
When  a  new  judge  comes  to  the 
court,  does  each  judge  individu- 
ally go  to  that  new  judge  and  say, 
"I'm  Judge  Smith  or  Judge  Jones.  I 
welcome  you  to  the  court"? 

No.  They  would  say,  "I'm  Bill 
Smith  or  Bill  Jones."  We  have  a 
tradition  of  warm  collegiality  that  I 
think  exists  nearly  everywhere.  I 
must  say,  however,  that  I  came  out 
of  a  Delaware  tradition  that  made  it 
hard  for  me,  a  much  younger  man, 
to  call  Judge  Maris,  "Albert." 

Did  you  involve  the  other 
judges  in  administrative  matters? 

Oh,  yes,  just  ask  them.  If  you 
were  to  see  an  agenda  of  one  of  our 
administrative  or  council  meetings, 
you  would  find  that  nearly  every 
judge  is  reporting  on  something 
that  has  been  studied  or  investi- 
gated. We  have  standing  commit- 
tees for  the  clerk's  office,  the  li- 
brary system,  etc.  But  there  have 
been  many  committees  tailored  to 
consideration  of  a  special  concern. 

Which  judge  do  you  admire  the 
most  as  an  intellectual? 

There  are  many  but  I  would  not 
want  to  name  names,  with  one  ex- 
ception. I  refer  to  our  own  Albert 
Maris,  who,  at  90,  is  still  a  no-frills 
intellectual  giant. 

Will  you  be  doing  some  teach- 
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ing,  as  you  have  done  in  the  past? 

I'd  like  to  do  some  seminar-type 
teaching.  I  would  not  want  large 
classes  like  I  had  in  the  past.  I 
couldn't  stand  grading  all  those  ex- 
amination papers. 

What  are  some  of  the  accom- 
plishments in  your  thirteen  years 
as  chief  judge  of  which  you  are 
most  proud? 

Above  all,  I  am  proud  of  the  al- 
most family  atmosphere  I  have 
helped  to  inspire  in  the  Third  Cir- 
cuit. Additionally,  I  take  great 
satisfaction  in  the  adoption  of  nu- 
merous procedures  that  have 
permitted  us  to  deliver  prompt  jus- 
tice without  sacrificing  quality.  We 
adopted  internal  operating  proce- 
dures and  published  them.  We  cre- 
ated a  satellite  library  system  that 
became  a  model  for  the  country. 
We  pioneered  in  word  processing 
and  electronic  mail.  There  are 
others.  In  short,  we  have  played 
the  part  of  a  role  model  for  many 
improvements  in  the  federal 
system. 

What  do  you  see  in  the  future  ol 
the  federal  judiciary? 

If  life  tenure  remains  unchanged, 
I  believe  the  federal  judiciary,  de- 
spite its  ever-increasing  caseload, 
will  continue  to  give  substance  tc 
the  great  promises  in  our  Constitu- 
tion. ' 


Vol.  16     No.  9     September  1984 


The  Federal  Judicial  Center 
Dolley  Madison  House 
1520  H  Street,  N.W. 
Washington,  DC  20005 

Official  Business 


Documents  Division  Law  Library 
University. of  Illinois  .College  of  Law 
504  Last  Pennsylvania  Avenue 
Champaign,  IL  01820 


Postage  and 

fees  paid 

United  States 

Courts 


U.S.  GOVERNMENT  PRINTING  OFFICE  1984-360-€90-(5) 


I  V 


\bflO 


BULLETIN  OF  THE  FEDERAL  COURTS 


7T 


BOt 


BRANCH 


VOLUME  16 
NUMBER  10 
OCTOBER  1984 


PA's  William  D.  Ruckelshaus: 


Litigating  Environmental  Issues  Brings  /^  '^ 

Acid  Rain,  Toxic  Waste  Problems  to  Courts 


William  D.  Ruckelshaus,  adminis- 
rator  of  the  Environmental  Protection 
\gency,  was  named  to  that  post  by 
'resident  Reagan  in  May  1983.  Mr. 
luckelshaus  was  the  first  administra- 
or  of  the  agency,  in  the  Nixon  admin- 
stration,  from  1970  to  1973.  He  later 
erved  as  acting  FBI  director  and  as 
'eputy  attorney  general  under  Presi- 
dent Nixon. 

Mr.  Ruckelshaus  went  into  private 
iw  practice  in  Washington  in  1974, 
hen  became  an  executive  of 
Weyerhaeuser,  a  wood-products 
ompany. 

Mr.  Ruckelshaus,  who  graduated 
rom  Princeton  University  and 
iarvard  Law  School,  is  a  native  of 
ndiana,  where  he  returned  after  law 
chool  to  serve  as  a  deputy  attorney 
eneral  and  later  in  the  state's  legisla- 
te. He  came  to  Washington  in  1969 
s  an  assistant  attorney  general,  a  year 
efore  beginning  his  first  EPA  service. 

You  have  been  in  office  for  well 
iver  a  year  now  and  you  took  on 
n  agency  being  attacked  by  citi- 
ens,  business,  and  Congress  for 
neffective  management  and  lack 
f  direction.  Why  did  you  agree  to 
ake  on  such  a  task? 

Well,  as  you  know,  I  was  here 
^hen  this  agency  was  first  created 


William  D.  Ruckelshaus 

and  it  was  clearly  troubled  in  May 
of  1983  when  the  president  asked 
me  to  return.  I  feel  very  strong 
about  this  place;  I  think  it's  an  im- 
portant institutibn  in  this  society. 
And  while  I  certainly  wasn't  eager 
to  leave  the  West  Coast — where  we 
were  happily  ensconced — and 
come  back  into  this  turmoil,  never- 
theless, when  the  president  asked 
me  to  do  it,  I  didn't  really  think  I 
had  much  choice  but  to  accede  to 
his  request. 

Do  you  now  feel  that  you've 
See  EPA,  page  4 


Restitution  Under  Victim-Witness  Act  Upheld 


The  constitutionality  of  the  resti- 
ution  mechanism  of  the  Victim 
ind  Witness  Protection  Act  of  1982 
vas  upheld  last  month  by  the  Sec- 
md  Circuit. 

The  appellate  court  faced  a  chal- 
enge  to  the  restitution  provision's 
onstitutionality  from  a  defendant 
onvicted  of  fraud  who  was  sen- 
enced  to  a  prison  term  and  or- 
lered   to  make   restitution   to   the 


victims  in  United  States  v.  Brown, 
No.  83-1454  (Sept.  7,  1984).  Brown 
argued  that  the  restitution  order 
imposed  by  the  trial  court  was  akin 
to  a  civil  judgment  and  could  be 
imposed  only  after  a  jury  trial.  Re- 
jecting that  reasoning,  the  Second 
Circuit  said  that  the  restitution 
provision  "serves  traditional  pur- 
poses of  punishment."  As  part  of  a 
See  VICTIM,  page  3 


Change  Court  Methods, 
Eliminate  Some  Cases, 
Two  Studies  Urge 

Courts  should  not,  ideally,  be 
handling  many  of  the  cases  now 
before  them,  and  the  way  the  re- 
maining cases  are  handled  should 
be  altered,  two  separate  studies 
concluded  recently. 

The  call  for  reducing  the  kinds  of 
cases  that  get  to  court  comes  from 
the  Council  on  the  Role  of  the 
Courts,  a  twenty-six-member  panel 
of  judges,  practicing  attorneys,  and 
legal  educators.  Its  findings  were 
released  recently  in  "The  Role  of 
Courts  in  American  Society,"  a 
171-page  report  published  by  the 
West  Publishing  Company  and 
based  on  more  than  a  dozen  stud- 
ies commissioned  by  the  council. 
The  studies  focused  largely  on  civil 
litigation. 

The  call  for  simplification  of  liti- 
gation comes  from  the  American 
Bar  Association's  Action  Commis- 
sion to  Reduce  Court  Costs  and 
Delay,  which  conducted  a  five-year 
study  of  how  to  reduce  costs  and 
delay  in  "ordinary  people's  cases." 
On  the  basis  of  the  study's  find- 
ings, the  commission  recommends 
simplification  of  pretrial  proce- 
dures, reduction  of  the  time  al- 
lowed for  appeals,  and  use  of  tele- 
See  STUDIES,  page  2 
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STUDIES,  from  page  1 

phone  conferences  instead  of 
in-court  appearances  whenever 
possible. 

Although  the  two  panels'  studies 
were  completely  separate,  their 
findings  can  be  read  in  tandem  as  a 
blueprint  for  reducing  the  crunch 
of  cases  overwhelming  many 
courts  and  then  moving  the  re- 
maining cases  through  the  system 
more  rapidly. 

The  Council  on  the  Role  of  the 
Courts  identified  five  broad  types 
of  cases — those  that  undisputably 
belong  in  the  courts,  those  that  are 
suitable  for  court  adjudication  but 
do  not  belong  in  the  courts  for 
other  reasons,  those  in  which 
courts  should  play  a  backup  role  to 
other  processes,  those  that  do  or 
do  not  belong  in  the  judicial  sys- 
tem according  to  the  respective, 
opposing  views  of  so-called 
adaptationists  and  traditionalists, 
and  those  that  are  unsuitable  un- 
der any  criteria. 

In  the  first  category  are  all  cases 
with  "constitutional  claims  involv- 
ing life  and  death  or  serious  prop- 
erty interests"  and  deadlocked 
"disputes  between  two  sharply 
contending  private  parties,"  such 
as  contract  and  tort  claims  that  can- 
not be  insured  against. 

Cases  in  the  second  category  are 
those  that  would  fit  in  the  first  cat- 
egory but  would  cost  more  to  re- 
solve  than   the   sum   at   stake,    in- 
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volve  more  factual  than  legal 
questions,  or  involve  risks  that  can 
be  insured  against.  Thus,  the 
council  called  for  removing  from 
the  judicial  system  economically 
infeasible  claims,  administrative 
appeals,  estate  administrations, 
initial  determinations  of  public 
benefits,  auto  accidents,  workers' 
compensation  claims,  and  minor 
traffic  cases.  It  also  called  for 
judges  to  "actively  manage  the  dis- 
covery process"  to  cope  with  dis- 
covery abuse. 

Courts  should  play  a  backup  role 
in  the  third  category  of  cases,  in- 
cluding such  matters  as  child- 
custody  disputes,  warranty  claims 
in  which  arbitration  or  mediation 
must  be  attempted  first,  and  deci- 
sions as  to  what  constitutes  due 
process  by  state  agencies.  What  the 
report  recommends  is  that  courts 
set  ground  rules — for  the  termina- 
tion of  welfare  assistance,  for 
example — without  getting  involved 
in  every  aspect  of  the  case 
themselves. 

The  fourth  category  involves 
"public  law" — largely  "litigation 
that  has  been  brought  to 
restructure  the  practices  of  vast 
state  bureaucracies  such  as 
schools,  prisons,  police  depart- 
ments, and  hospitals  in  order  to 
correct  conditions  claimed  to  be 
unconstitutional  and  often  to  be 
brutal."  The  council  noted  the  dis- 
agreement between  traditionalists 
and  adaptationists  on  how,  or  even 
whether,  courts  should  handle 
such  cases,  without  suggesting 
how  the  conflict  should  be 
resolved. 

The  last  category — cases  the 
council  deems  unsuitable  for  the 
judicial  system — are  those  that  are 
already  for  the  most  part  excluded 
from  the  system.  These  include 
cases  that  are  not  based  on  a  legal 
entitlement  and  matters  legisla- 
tively exempted  from  litigation, 
such  as  no-fault  divorce  and  suits 
for  alienation  of  affection. 

The  ABA  commission's  report, 
"Attacking  Litigation  Costs  and 


Judge  Kern  Named  Dean 
Of  Judicial  College 

The  National  Judicial  College  has 
announced  that  Judge  John  W. 
Kern  III,  a  senior  judge  of  the  Dis- 
trict of  Columbia  Court  of  Appeals, 
has  been  named  dean  of  the 
college,  a  judicial  education  and 
training  institution. 

Judge  Kern,  a  graduate  of 
Princeton  University  and  the 
Harvard  Law  School,  has  been  on 
the  District  of  Columbia  bench 
since  1968;  he  took  senior  status  in 
May  of  this  year.  Prior  to  his  judi- 
cial service,  he  worked  for  the  Cen- 
tral Intelligence  Agency,  was  en- 
gaged in  private  practice,  served  as 
an  assistant  U.S.  attorney  for  the 
District  of  Columbia,  and  held  po- 
sitions in  the  Department  of 
Justice. 

Dean  Kern  will  assume  his  new 
responsibilities  on  October  3, 
1984.  ■ 


Delay,"  is  aimed  at  curbing  the 
"excessive  delay"  that  "prolongs 
the  anxiety  of  litigants  and  under- 
mines the  value  of  judgments  . . . 
[and]  results  in  the  loss  or  deterio- 
ration of  evidence." 

The  commission  looked  at  vari- 
ous types  of  reforms  instituted  in 
different  courts,  largely  in  civil 
cases,  and  came  up  with  four  key 
findings: 

•  When  both  judicial  controls  on 
discovery  and  simplification  of 
procedures  are  put  into  effect,  time 
will  be  saved.  The  commission 
studied  Kentucky's  courts,  where 
both  kinds  of  reforms  recently 
went  into  effect,  and  found  that 
the  time  from  filing  to  disposition 
had  been  cut  by  two  thirds.  Stud- 
ies of  Vermont,  Colorado,  and 
California  courts  showed  that 
when  procedural  simplification  or 
judicial  controls — but  not  both— 
were  put  into  effect,  neither  was  an 
effective  time  saver. 

•  Limiting   briefs    in   selected 

See  STUDIES,  page  10 
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AO  Annual  Report 
Published 

The  1984  edition  of  the  Annual 
Report  of  the  Director  of  the 
Administrative  Office  of  the 
United  States  Courts  was  pub- 
lished recently.  It  details  the 
business  of  the  courts  and  the  ac- 
tivities of  the  AO  for  the  twelve- 
month period  ended  June  30, 
1984. 


Experimental  Jury  Procedures  Tried, 
Evaluated  by  Second  Circuit's  Courts 


VICTIM,  from  page  1 

sentence,  the  court  held,  restitu- 
tion "differs  in  significant  respects 
from  a  civil  adjudication,"  and  is 
?xempt  from  the  jury-trial  require- 
nent.  "The  Seventh  Amendment," 
he  court  concluded,  "is  no  barrier 
o  this  addition  to  the  arsenal  of 
ederal  criminal  sanctions." 

The  opinion — one  of  first  im- 
pression on  the  issue  on  the  circuit 
evel — reaches  the  same  conclusion 
is  a  lower  court  opinion  handed 
iown  in  July,  also  captioned 
Jnited  States  v.  Brown,  587  F.  Supp. 
005  (E.D.  Pa.  1984).  The  only 
)ther  court  that  has  considered  the 
juestion  has  held  the  restitution 
>rovision  unconstitutional  (United 
'tates  v.  Welden,  568  F.  Supp.  516 
N.D.  Ala.  1983)).  (See  The  Third 
'ranch,  October  1983.) 

Judge  Donald  W.  VanArtsdalen 
uled,  in  the  Eastern  District  of 
'ennsylvania  case,  that  a  man  who 
•led  guilty  to  bank  robbery  must 
epay  the  bank  the  amount  he  con- 
essed  he  stole.  The  defen- 
ant — who  was  also  sentenced  to  a 
A'enty-year  prison  term — relied 
n  the  ruling  in  Welden,  which  held 
lat  the  restitution  procedure,  in 
rhich  a  judge  sets  the  amount  of 
ictim  compensation  on  the  basis 
f  hearsay  evidence,  violated  the 
efendant's  right  to  a  jury  trial  in  a 
ivil  action  and  to  due  process  and 
qual  protection. 

Judge  VanArtsdalen  disagreed. 
te  ruled  that  the  restitution  legis- 
tion  does  not  create  a  civil  action, 
id  that  a  jury  trial  on  the  amount 
f  damages  is  thus  not  required.  ■ 


Seven  experiments  with  jury 
procedures  are  described  and  eval- 
uated in  a  report  issued  recently  by 
a  committee  appointed  by  the  Sec- 
ond Circuit.  The  Committee  on  Ju- 
ries of  the  Judicial  Council  of  the 
Second  Circuit  last  year  invited 
trial  judges  in  the  circuit  to  adopt 
one  or  more  of  the  experimental 
procedures  and  use  them  for  at 
least  six  trials,  in  both  civil  and 
criminal  cases. 

The  first  experiment  permitted 
attorneys,  in  addition  to  the  judge, 
to  question  members  of  the  venire 
during  voir  dire.  Most  judges  re- 
ported that  the  procedure  was  not 
very  time-consuming,  because  the 
attorneys  were  limited  to  specified 
amounts  of  time  for  questioning. 
Judges  felt,  however,  that  the  at- 
torneys doing  the  questioning  im- 
properly sought  to  influence  pro- 
spective jurors  during  the  selection 
process.  Most  attorneys  seemed  to 
like  the  procedure. 

A  related  experiment  involved 
detailed  questioning  of  each  poten- 
tial juror  in  camera  by  a  judge  after 
some  questions  were  asked  in  a 
mass  voir  dire.  Some  of  the  private 
questions  were  suggested  by  coun- 


sel. The  majority  of  participating 
attorneys  favored  this  kind  of  voir 
dire,  as  did  about  half  the  judges. 
The  others  said  the  procedure  was 
not  worth  the  added  time  it  took. 

Another  experiment  allowed  ju- 
rors to  submit  questions — screened 
by  the  judge  for  evidentiary 
problems — to  witnesses;  and  a 
separate  experiment,  used  in  dif- 
ferent trials,  allowed  jurors  to  take 
notes.  Many  judges,  and  most 
prosecutors  and  plaintiffs'  attor- 
neys, liked  both  procedures, 
whereas  most  defense  attorneys 
did  not  like  either. 

Other  experiments  included 
pre  instruction  of  the  jury,  which 
produced  a  mixed  reaction,  and 
providing  the  jury  with  either  writ- 
ten or  taped  copies  of  the  charge, 
which  most  participants  favored. 

The  committee  noted  that  the 
sample  was  too  small  to  be  conclu- 
sive and  did  not  recommend  that 
any  of  the  experimental  procedures 
be  made  mandatory.  But  the  com- 
mittee indicated  that  many 
participating  judges  had  said  they 
would  use  the  procedures  again, 
and  it  encouraged  discretionary 
use  of  them.  ■ 


Revised  Guidelines  on  Presentence  Reports  Issued 


Modifications  to  the  contents 
of  presentence  reports  are 
spelled  out  in  a  revised  mono- 
graph recently  sent  to  all  proba- 
tion officers.  The  1984  revision 
of  The  Presentence  Investigative 
Report  reflects  recent  changes  in 
corrections  law  and  new  stan- 
dards designed  to  promote  uni- 
formity in  the  reports. 

One  new  section  explains  the 
need  for  a  victim- impact  state- 
ment, showing  restitution  needs, 
in  cases  in  which  there  are  identi- 
fiable victims.  In  such  cases, 
presentence  reports  must  also 
contain  a  section  detailing  the  fi- 


nancial status  of  the  defendant 
and  his  or  her  dependents. 

A  change  in  the  section  on  in- 
formation potentially  exempt 
from  disclosure  makes  clear  that 
the  presence  of  a  defendant  in  a 
federal  witness-protection  pro- 
gram is  not  disclosable. 

The  revised  monograph  also 
specifies  that  the  investigator's 
recommendation  is  not  to  in- 
clude acts  that  are  not  in  the  part 
of  the  report  disclosed  to  the 
defendant.  Another  new  section 
describes  how  to  make  court- 
ordered  corrections  to  a  pre- 
sentence report. 
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turned  around  the  feeling  of  frus- 
tration and  discontent  of  some  of 
your  personnel? 

Yes,  I  do.  I  think  morale  is  very 
high.  People  are  back  focused  on 
their  jobs,  working  very  hard.  The 
people  in  here  are  highly  moti- 
vated. The  problem  is  making  sure 
they've  got  the  right  assignments, 
that  their  talents  are  being  fully 
utilized;' and  if  that's  true  then 
they're  happy.  I  think  they  are 
now  in  good  shape. 

The  EPA  has  listed  in  the  Con- 
gressional Directory  fifty-five  top 
officials  and  ten  regional  offices. 
What  is  your  total  complement? 

We  now  have  close  to  thirteen 
thousand.  They  are  spread 
throughout  ten  regions  in  the 
country,  where  we  average  about 
four  hundred  people  and  where 
most  of  these  laws  are  imple- 
mented; and  we  have  another  cou- 
ple of  thousand  in  research  and  de- 
velopment and  several  thousand 
here  in  Washington. 

As  EPA  administrator  you  are 
responsible  for  enforcing  nine 
statutes.  Do  you  have  enough  en- 
forcement personnel  to  police 
business,  industry,  and  govern- 
ment installations  all  over  the 
United  States  and,  when  you  find 
violations,  to  bring  actions? 

Well,  we  are  like  any  other  gov- 
ernment law  enforcement  agency; 
that's  part  of  our  responsibility. 
We  have  a  problem  of  ensuring 
voluntary  compliance.  There  are 
never  enough  enforcers  if  every- 
body starts  violating  the  law.  What 
we  need  are  enough  people  to  en- 
sure that  when  somebody  does  vi- 
olate the  law,  there's  a  high  likeli- 
hood he  is  going  to  get  caught. 
And  we  have  now  some  2,400  peo- 
ple in  enforcement,  which  is  more 
than  we've  ever  had  in  the  history 
of  the  agency.  What  I'm  hopeful  of 
is  that  the  message  throughout  the 
country  is  very  clear — that  when 
we  set  these  standards  we  mean  it. 
We  mean  it  when  we  put  them  on 


a  permit  that  requires  them  to  meet 
a  certain  schedule  to  reduce  pollu- 
tion and  specifies  that  if  they  don't 
meet  those  standards  on  time, 
they'll  find  themselves  in  court  or 
with  an  administrative  order 
against  them. 

How  do  you  decide  whether  to 
file  a  criminal  as  opposed  to  a  civil 
action? 

We  have  internal  guidelines  that 


we  must  have  continued  oversight 
responsibility.  The  states  cannot 
enforce  these  laws  on  their  own; 
they  have  to  have  a  federal  pres- 
ence simply  because  the  states 
compete  so  strongly  for  the  loca- 
tion of  industry  within  their  bor- 
ders. Therefore,  they  need  the 
federal  government  behind 
them — what  we  call  the  gorilla  in 
the  closet — to  come  out   in  the 


"States  cannot  enforce  these  laws  on  their  own They 

need  the  federal  government  behind  them — what  we  call 
the  gorilla  in  the  closet." 


help  us  make  those  determina- 
tions. A  lot  of  that  is  based  on  ex- 
perience, on  precedent,  and  we 
work  with  the  U.S.  attorneys  and 
with  the  Justice  Department  in  de- 
termining whether  certain  actions 
warrant  criminal  prosecution 
versus  civil  action.  Usually  the 
criminal  activities  come  about 
when  somebody  engages  in  life- 
threatening  or  really  serious  viola- 
tions of  environmental  laws,  and 
those  are  fairly  clear.  And  what  we 
are  after  in  the  other  cases  is  com- 
pliance with  the  law;  sometimes 
you  can  use  criminal  law  for  that, 
but  other  times  civil  law  is  just  as 
effective. 

Most  states  have  their  own  regu- 
lations, which  are  bound  to  over- 
lap federal  regulations.  How  do 
you  handle  this  dual  juris- 
diction responsibility? 

Of  the  laws  that  we  administer, 
almost  all  explicitly  state  that  while 
it  is  up  to  the  federal  government 
to  set  air-quality  standards,  for  ex- 
ample, if  the  states  want  to  set 
stricter  standards,  they  can.  They 
can't  be  more  lenient  than  the  fed- 
eral standards,  but  they  can  go  be- 
yond those.  The  laws  also  provide 
for  a  lot  of  delegation  of  program 
operation  or  implementation  to  the 
states.  In  more  mature  programs 
like  air  pollution  and  water  pollu- 
tion, that  delegation  has  already 
been  made,  but  when  we  delegate 
implementation  of  the  program, 


event  the  states  run  into  problems 
of  the  industry  moving  out  of  the 
state  or  whatever. 

We  view  our  role  with  the  state 
as  a  partnership.  It's  a  tough  rela- 
tionship because  it's  naturally 
abrasive  in  this  enforcement  area, 
but  we  have  worked  very  hard  at 
it.  We  have  a  new  set  of  guidelines 
on  state  delegation  and  state  over- 
sight, which  we  published  the  first 
of  this  year.  Those  were  jointly  de- 
veloped by  a  state-federal  task 
force  that  I  created  when  I  came 
back  here.  And  I  think  our  rela- 
tionship with  the  states  today  is 
about  as  good  as  it  has  ever  been. 

Does  your  previous  Department 
of  Justice  background  help? 

Well,  I  think  it  does  because 
much  of  what  we  do  ends  up  in  lit- 
igation. And  we  rely  very  heavily 
on  the  Justice  Department  for  help: 
They're  our  lawyers;  in  fact,  we're 
their  client  for  almost  everything 
we  do — when  either  we  are  sued 
or  we  sue  somebody  else.  I  think 
we  overdo  it;  nevertheless,  my  ex- 
perience in  the  Justice  Department 
is  very  helpful  here. 

How  many  lawyers  do  you  have 
who  actually  litigate  and  handle 
the  cases  in  court? 

Well,  we  have  more  than  four 
hundred  lawyers  both  here  and  in 
the  regions.  And  the  way  in  which 
we  handle  these  cases  with  the  Jus- 
tice Department,  when  we  actually 
See  EPA,  page  5 
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go  to  court,  is  on  a  partnership  ba- 
sis. The  Justice  Department  people 
are  really  the  lawyers  and  we're 
the  client. 

Including  the  solicitor  general? 

No.  It's  the  Lands  and  Natural 
Resources  Division  primarily,  and 
in  the  regions  it  is  the  U.S.  attor- 
ney. And  our  people  occasionally 
get  into  court.  There  are  a  couple 
of  statutes  involving  mobile 
sources  in  the  air  pollution  area 
and  the  issuance  of  water  permits, 
for  which  our  people  will  actually 
argue  the  cases  in  court.  And  they 
often  sit  in  the  court  with  the  Jus- 
tice Department  lawyers  or  U.S.  at- 
torneys, but  they're  usually  the 
courtroom  lawyers  and  we're  the 
client. 

Sometimes  that  gets  a  little  com- 
petitive, doesn't  it? 

Well,  it  can  if  you're  not 
careful — most  lawyers  like  to  be  in 
court  and  like  to  argue  the  cases. 
But  I  am  a  very  firm  believer — and 
I  was  when  I  was  in  the  Justice  De- 
partment before  and  in  the  attor- 
ney general's  office  in  my  home 
state  of  Indiana — that  you've  got  to 
assign  the  litigating  responsibility 
and  control  somewhere  in  the  gov- 
ernment or  chaos  results.  If  you 
don't  do  that  in  the  state  and  fed- 
eral government  then  it  just  won't 
work,  regardless  of  the  natural 
tendency  of  lawyers  to  want  to  go 
to  court.  As  an  administrative  mat- 
ter, as  a  management  matter,  you 
have  to  give  that  responsibility  to 
the  Department  of  Justice,  and  you 
just  have  to  work  through  those 
potentially  abrasive  situations 
when  you  find  them. 

If  your  cases  go  to  the  Supreme 
Court,  the  solicitor  general  repre- 
sents EPA? 

Yes.  He  handles  all  the  matters 
at  the  Supreme  Court. 

Let's  turn  to  hazardous-waste 
sites.  An  EPA  "Superfund"  was 
set  up  to  finance  the  cleanup  oper- 
ations. Can  this  cleanup  program 
be  accelerated?  Reports  are  there 


are  almost  five  hundred  on  the  na- 
tional priority  list,  yet  EPA  has 
concluded  total  cleanup  in  only 
six. 

We  have  accelerated  the  cleanup 
process  enormously  since  I  came 
back  here.  We've  done  it  in  a  num- 
ber of  ways.  We  have  separated  the 
question  of  who  pays  for  it  from 
the  question  of  cleanup  and  have 
used  the  Superfund  money  to  start 


William  D.  Ruckelshaus 

cleaning  up  these  sites. 

What  efforts  have  been  made  to 
get  industries  that  have  caused  the 
waste  to  pay  for  it? 

The  law  provides  that  the  parties 
whose  waste  is  in  these  hazardous- 
waste  sites  are  ultimately  responsi- 
ble for  paying  for  the  cleanup. 
What  they  were  trying  to  do  before 
I  returned  was  to  get  these  respon- 
sible parties  to  move  forward  and 
actually  finance  the  cleanup  them- 
selves. The  problem  with  that  was 
two  or  three  hundred  of  these  par- 
ties were  often  involved,  and  we 
didn't  know  what  the  cost  of  the 
cleanup  was  going  to  be.  We  didn't 
have  what  we  call  a  remedial 
investigation/feasibility  study  avail- 
able to  determine  exactly  what  was 
involved;  and  they  all  have  lawyers 
and  the  lawyers  would  sit  around 
forever  and  negotiate  and  debate 
over  what  the  settlement  ought  to 
be.  What  we  did  is  separate  the 
settlement  process  out  from  the 
cleanup   process,    decide   to   move 


the  federal  monies  out  and  get  the 
remedial  investigation/feasibility 
studies  going,  and  finally  reach 
this  construction  stage,  which  is 
the  cleanup  stage. 

This  program  has  really  only 
been  going  on  now  for  about  three 
years.  The  first  sites  weren't  put  on 
the  list  until  1982.  We've  now 
updated  that  during  1984  and  it 
will  be  updated  again  this  fall. 
There  are  presently  552  sites  that 
have  been  put  on  the  national  pri- 
ority list,  which  means  they're  eli- 
gible for  federal  funds — they're  se- 
rious enough  problems  to  be 
eligible  for  federal  funds.  As  for 
the  number  that  have  been  taken 
off,  it  takes  a  long  time  to  get  on 
the  list,  and  it  takes  a  longer  time 
to  get  off  the  list.  Now  the  figure 
that  you  cite,  of  6  sites  cleaned  up, 
is  technically  true.  We  have  actu- 
ally completed  more  than  300 
emergency  cleanups  around  the 
country  to  eliminate  immediate 
threats  to  public  health.  One  hun- 
dred twenty  of  those  cleanups 
were  national  priority  list  sites. 
What  we  have  left  are  massive  en- 
gineering undertakings  that  in- 
volve a  lengthy  study  to  under- 
stand what  the  nature  of  the 
problem  is  and  what  we  need  to  do 
to  alleviate  it.  And  then  we  have  to 
let  out  contracts  and  go  on  into  the 
construction,  the  actual  cleanup, 
stage.  We  have  something  going 
on  in  every  one  of  these  sites  all 
over  the  country. 


''What  we  did  is  separate 
the  settlement  process  out 
from  the  cleanup." 


Activity  is  accelerating,  and  I'll 
give  you  one  illustration  of  how 
that's  true.  When  I  returned  to 
EPA,  we  were  spending  $210  mil- 
lion of  Superfund  money  in  fiscal 
year  1983.  This  year  we'll  spend 
$460  million.  We  asked  the  Con- 
gress for  $640  million  for  next  year; 
they  only  gave  us  $620  million.  But 
See  EPA,  page  6 
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we  are  building  this  program  up 
about  as  fast  as  it  is  possible  to 
build  it  up  and  we're  making  real 
progress.  The  figure  six  is  always 
thrown  at  us,  but  those  are  the 
sites  that  have  been  put  on  the  list 
and  then  taken  off.  To  get  off  the 
list  you  have  to  have  a  public  hear- 
ing; you  have  to  go  through  a 
lengthy  rulemaking  proceeding. 
And  some  of  these  sites  may  never 
come  off  the  list  because  we  have 
ground-water  problems  that  entail 
pumping  out,  cleansing,  and 
reinjecting  the  water  into  the  aqui- 
fer. So  in  the  sense  that  sites  come 


but  I  hope  they  keep  their  eyes  on 
what  it  is  we're  trying  to  do,  which 
is  to  clean  these  dumps  up.  We're 
not  adding  a  whole  lot  of  other 
things  to  the  program,  which  is 
what  they  are  now  attempting  to 
do  (at  least  in  the  House).  And  if 
we  do  that,  we  might  have  more 
money  in  the  bill,  but  we'll  have 
less  to  spend  on  cleaning  the 
dumps  up  because  there  will  be  a 
lot  of  other  claims  on  the  fund. 

Many  of  the  EPA  cases  are  in  the 
Sixth  Circuit,  especially  the  acid 
rain  cases,  which  started  in  1976. 
Why  is  it  taking  so  long  to  con- 
clude these  cases? 

Well,  we  have  concluded  a  num- 


"They  have  all  these  amendments  to  the  Clean  Air  Act  in 
the  Congress  aimed  at  acid  rain,  because  trying  to  deal 
with  it  under  existing  law  is  just  impossible/'    


off  the  list,  some  will  never  finally 
be  cleaned  up,  but  in  the  sense  that 
the  health  problem  is  alleviated, 
it's  been  done. 

Is  it  really  possible  to  meet  a  so- 
cial problem  that's  going  to  be 
with  us  for  years?  Do  you  feel  the 
total  amount  now  in  the  Super- 
fund,  and  for  the  upcoming  fiscal 
year,  is  enough  to  be  effective? 

Well,  as  I  said,  we  asked  the 
Congress  for  $640  million  and  they 
gave  us  $620  million.  In  fact,  the 
House  gave  us  $600  million. 
They're  the  ones  who  said  we're 
not  aggressive  enough  with  the 
Superfund  and  cut  us  $40  million. 
We  need  more  money.  There  is  no 
question  we  need  more  money  in 
the  Superfund,  and  we  are  in  favor 
of  reauthorizing  it.  It  doesn't  run 
out  until  the  end  of  fiscal  year 
1985.  We  have  a  whole  series  of 
studies — required  by  Congress, 
incidentally — going  on  to  deter- 
mine exactly  how  much  money  we 
need  and  how  it  ought  to  be  raised. 
The  Congress  seems  to  be  deter- 
mined to  reauthorize  the  Super- 
fund  before  the  election.  If  they 
want  to  do  so,  that's  fine  with  me; 


ber  of  them.  I  think  it  may  be  help- 
ful to  put  these  acid  rain  cases  in 
some  kind  of  perspective.   The 
northeastern  states,  which  are  very 
concerned  with  acid  rain,  have  de- 
cided that  in  order  to  try  to  move 
the  sulfur  oxide  levels  down  in  the 
Middle  West,   they  will  challenge 
state    implementation    plans — the 
state    plans    aimed    at    reducing 
pollutants  of  all  kinds,    including 
sulfur   oxide — in   court   by   saying 
the  plan  is  not  adequate  to  protect 
their  areas.  They've  done  that  in  Il- 
linois and  Ohio  and  several  other 
states.    Our  approach  to   this  has 
from  the  beginning  been  to  follow 
what  we  believe  is  the  intent  of  the 
Clean  Air  Act,  namely,  that  we  set 
ambient  air-quality   standards   for 
the  air  around  you  to  protect  public 
health   and   the   environment.   We 
then  translate   those  requirements 
into   specific   emissions   standards 
that  are  imposed  on  power  plants 
and  industries  of  all  kinds.  Those 
are  aimed  at  protecting  the  ambient 
air  in  the  immediate  area.  The  acid 
rain  problem  is  a  long-range  trans- 
port   problem,     in    which    it    is 
claimed  that  emissions  in  Ohio,  for 


instance,  are  transported  across 
very  long  distances,  sometimes  a 
thousand  miles,  and  come  down  in 
the  form  of  acid  rain  in  New  En- 
gland—  in  Maine,  New  Hampshire, 
and  Vermont.  The  problem  we 
have  in  trying  to  get  midwestern 
states  to  adopt  emission  standards 
that  affect  the  states  of  Maine,  New 
Hampshire,  and  Vermont  is  that 
we  don't  know  how  to  do  it.  When 
we  see  the  acid  rain  coming  down 
in  those  states,  we  don't  know 
where  it's  come  from.  So  we  don't 
know  what  to  tell  the  states  to  do. 

The  Clean  Air  Act  just  isn't  cre- 
ated, wasn't  structured,  to  do  that. 
The  courts  have  agreed  with  us  in 
every  one  of  these  cases  so  far. 
They've  said,  "You're  right  and 
you  don't  have  a  mechanism  in  this 
act  that  you  can  use  to  achieve  the 
purpose  that  the  plaintiffs  are  try- 
ing to  get  by  suing  you."  The  same 
thing  is  true  in  the  suit  being  filed 
now  by  New  England  under  sec- 
tion 126  of  the  Clean  Air  Act  to 
stop  the  long-range  transport  of 
these  pollutants.  I  understand  and 
sympathize  with  the  frustration  of 
the  New  England  states  about  the 
problem  of  acid  rain.  And  I  think 
we  do  need  eventually  to  address 
this  problem,  but  we  can't  really 
address  it  under  the  current  Clean 
Air  Act.  They  have  all  these 
amendments  to  the  Clean  Air  Act 
in  the  Congress  aimed  at  acid  rain, 
because  trying  to  deal  with  it  under 
existing  law  is  just  impossible. 

In  some  of  the  cases  EPA  at  one 
point  in  the  litigation  said,  "Well, 
maybe  in  view  of  what  we've 
heard  here  we  better  take  a  look  at 
the  regulations,  and  perhaps  we 
will  relax  some  of  them  and  per- 
haps we  won't,  but  we  should  take 
another  look  at  them."  Is  that 
what  is  holding  up  cases  in  the 
Sixth  Circuit,  where  most  of  the 
acid  rain  cases  are  concentrated? 

Yes.   A  number  of  suits  have 

been  filed  in  the  Seventh  and  Sixth 

Circuits  because  that's  where  the 

affected   states   are.    That's   where 

See  EPA,  page  8 
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Most  of  the  circuits  have  added 
far  more  district  judges  to  their  cir- 
cuit councils  than  the  statutory 
minimum,  a  Third  Branch  survey 
has  found.  The  results  show  that, 
three  years  after  new  legislation 
guaranteeing  district  judges  mini- 
mum levels  of  representation  on 
the  judicial  councils,  all  but  one 
circuit — the  Eleventh — has  ex- 
ceeded the  minimum. 

The  legislation,  28  U.S.C. 
§  332(a)(1)(C),  effective  October  1, 
1981,  requires  that  every  judicial 
council  have  at  least  two  district 
judges  as  members  and  that  coun- 
cils with  more  than  six  circuit 
judges  as  members  have  at  least 
three  district  judges.  Prior  to  the 
1981  legislation,  all  circuit  judges 
were  members  of  a  circuit's  judicial 
council,  but  no  provision  was 
made  for  district  judge  member- 
ship. The  1981  amendment  pro- 
vided that  the  chief  judge  of  the 
circuit  be  a  member  of  the  council 
and  stipulated  that  all  the  other  cir- 
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cuit  judges  could  vote  on  how 
many  of  them  would  serve  on  the 
council.  All  but  three  circuits  opted 
to  keep  all  their  circuit  judges  as 
members  of  the  councils. 

The  following  list  shows  the  cur- 
rent membership  of  each  circuit's 
judicial  council: 


Circuit 

District 

Circuit 

Judges 

Judges 

D.C. 

11 

6 

First 

4 

3 

Second 

11 

6 

Third 

10 

5 

Fourth* 

5 

4 

Fifth 

14 

9 

Sixth 

11 

5 

Seventh 

8 

4 

Eighth 

9 

5 

Ninth* 

5 

4 

Tenth* 

6 

4 

Eleventh 

12 

3 

Note:  The  Federal  Circuit  has  no 
circuit  council. 

*The  councils  of  these  circuits  do 
not  have  all  appellate  judges  in 
the  circuit  as  members. 
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the  middle  western  states  of  the 
Ohio  Valley  have  burned  high- 
sulfur  coal — the  states  whose  emis- 
sions, at  least  allegedly,  are  being 
transported  over  long  distances 
and  affecting  the  New  England 
states.  And  they  have  challenged 
in  courts,  in  a  number  of  instances, 
our  approval  of  state  plans  to  con- 
trol health  and  the  environment  in 
their  states.  What  we  are  saying  is 
that  we  have  to  approve  those 
plans  under  the  existing  Clean  Air 
Act  and  cannot  refuse  to  approve 
them  on  the  grounds  relating  to 
acid  rain  that  are  offered  by  the 
New  England  states.  We  don't 
have  that  authority  in  the  act.  The 
courts  have  agreed  with  us  every 
time  they  have  ruled  on  these 
cases,  and  then  new  ones  are  filed. 
They  are  part  of  New  England's  ef- 
fort to  bring  pressure  against  the 
administration,  against  those 
states,  and  eventually  against  the 
Congress  to  do  something  about 
acid  rain. 

Can't  the  coal  be  washed  or 
processed  in  some  way  to  avoid  a 
serious  problem? 

The  health  problem  in  the  imme- 
diate area  is  being  handled.  We  do 
have  ambient  air-quality  standards 
for  the  protection  of  public  health 
as  related  to  sulfur  oxides.  And  the 
state   plan   that   is   submitted   is 
aimed  at  protecting  public  health. 
Those  standards  are  being  issued 
and  are  being  met.  The  acid  rain 
problem   is  not  a  public  health 
problem;   it's  an  environmental 
problem  associated  with  the  impact 
on  lakes  and  alleged  impact  on  for- 
ests.   And    the    utilities — these 
industries — are  meeting  our  local 
ambient    air-quality    standards. 
What  the  states  are  saying  is  that 
we  don't  have  anything  to  deal 
with  the  long-range  problem.  And 
they   are   right,    because  we  don't 
have  the  authority  under  the  law, 
we  believe,  to  handle  their  prob- 
lem. That's  why  the  Congress  has 
to  deal  with  it.  And  as  I  said,  so  far 
every  court  that  has  ruled  on  it  has 


agreed  with  us. 

The  clerk's  office  in  the  Sixth 
Circuit  says  they  are  ready,  that 
they  are  just  waiting  for  EPA.  Is 
there  an  answer  as  to  why  EPA  is 
delaying? 

I  don't  know  that  we  are  de- 
laying. In  fact,  we  had  a  meeting 
here  recently  indicating  we  are  go- 
ing to  reply,  and  very  rapidly.  We 
had  a  hearing  on  August  8  on  the 
whole  rash  of  suits  that  have  been 
filed  by  New  York,  Maine,  and 
Pennsylvania  against  the 
downwind  states  on  a  section  126 
petition,  and  we  told  the  court  that 
we  will  be  ruling  very  shortly.  The 
ruling  will  be  the  same  as  it  has  al- 
ways been.  They  know  what  the 
ruling  is  going  to  be.  The  ruling  is 
going  to  be  that  we  don't  have  any 
authority  to  do  what  they  want  to 
do.  They  keep  filing  the  same  case 
all  the  time.  And  it  usually  has  a 
little  bit  different  twist  to  it,  but  it's 
the  same  thing:  "We  want  you  to 
stop  them  from  polluting  because 
of  this  long-range  transport." 
What  we  are  saying  is  we  don't 
know  how  to  do  it,  we  don't  have 
the  authority  to  do  it  under  the 
law.  Each  time  the  court  is  pre- 
sented with  that  conclusion  of 
ours,  they  rule  we  are  right. 

Do  you  spend  much  time  lob- 
bying in  Congress  on  proposed 
legislation  affecting  EPA? 

I'm  up  there  probably  once  a 
week  lobbying  on  one  feature  or 
another  of  a  law  that  is  pending. 
What  the  administration  is  cur- 
rently doing  is  spending,  this  next 
year,  $55  million  researching  the 
issue  of  acid  rain  and  trying  to  re- 
duce the  scientific  uncertainties  in- 
volved with  it;  it  is  trying  to  come 
up  with  a  control  program  that 
would  then  be  submitted  in  the 
form  of  legislation  and  to  deal  with 
the  problem  as  we've  identified  it. 
There's  enormous  scientific  contro- 
versy over  the  nature  of  this  prob- 
lem and  what  ought  to  be  done 
about  it.  Now  the  people  in  New 
England  don't  believe  that;  they 
think  the  controversy  is  over.  You 


ask  the  people  in  the  Middle  West 
what  they  think,  and  they  say, 
"Well,  New  England  thinks  it's 
such  a  tough  problem,  why  don't 
they  pay  for  it?" 

The  difference  between  acid  rain 
and  any  other  pollution  issue  we 
have  is  that  the  source  of  the  pollu- 
tion is  remote  from  its  impact;  so 
the  people  who  produce  it  don't 
see  any  benefits  for  them  in  reduc- 
ing it,  and  the  people  who  are  re- 
ceiving it  don't  have  control  over 
the  pollution.  They  want  it  to  be 
reduced  by  having  the  people  who 
cause  it  pay  for  it.  And  that's  pri- 
marily the  consumers,  the  rate 
payers,  of  those  utilities. 

Do  you  have  anything  to  do  with 
the  president's  Cabinet  Council? 

Yes.  I'm  a  member  of  the  Cabinet 
Council  on  the  Environment. 

All  kinds  of  matters  that  come  up 
affect  EPA.  They  tend  to  be  the 
things  that  cut  across  other  depart- 
ments of  government,  other  gov- 
ernmental agencies,  and  not  the 
ones  that  we  simply  deal  with  in- 
ternally. There  are  issues  like 
ground  water,  for  which  we  have 
responsibility,  the  Interior  Depart- 
ment has  responsibility,  and  the 
National  Oceanic  and  Atmospheric 
Administration  of  the  Commerce 
Department  has  responsibility; 
these  are  the  issues  that  come  be- 
fore the  Cabinet  Council.  Major 
legislative  issues,  Superfund  is- 
sues, which  affect  a  whole  lot  of 
other  departments,  come  before 
the  Cabinet  Council.  In  the  Cabinet 
Council  on  Legal  Affairs,  issues 
like  victims'  compensation  are  dis- 
cussed: Should  these  people  living 
around  the  hazardous-waste  sites 
be  compensated?  Those  sorts  of  is- 
sues come  forth. 

Has  the  United  States  signed 
any  international  agreements  in 
this  area? 

Yes,  we've  signed  several  of 
them.  We've  signed  one  with  Can- 
ada involving  the  Great  Lakes,  and 
we  have  an  agreement  with  several 
European  countries  to  share  infor- 
See  EPA,  page  10 
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dominations 

I.  Ted    Milburn,    U.S.    Circuit 

Judge,  6th  Cir.,  Sept.  6 
homas  A.  Higgins,  U.S.  District 

Judge,  M.D.  Tenn.,  Sept.  6 
imes  F.  Holderman,  Jr.,  U.S.  Dis- 
trict Judge,  N.D.  111.,  Sept.  6 
ames  H.  Jarvis  II,  U.S.  District 

Judge,  E.D.  Tenn.,  Sept.  6 
ichard    F.    Suhrheinrich,    U.S. 

District  Judge,   E.D.   Mich., 

Sept.  6 
[owell  Cobb,  U.S.  District  Judge, 

E.D.  Tex.,  Sept.  10 
harles    R.     Norgle,    Sr.,     U.S. 

District  Judge,    N.D.    111., 

Sept.  10 
.  Allan  Edgar,  U.S.  District  Judge, 

E.D.  Tenn.,  Sept.  11 
William  D.  Keller,  U.S.  District 

Judge,  CD.  Cal.,  Sept.  11 
.A.  Little,  U.S.  District  Judge, 

W.D.  La.,  Sept.  11 
onald  E.  Meredith,  U.S.  District 

Judge,  W.D.  Ky.,  Sept.  11 
eorge   La   Plata,    U.S.    District 

Judge,  E.D.  Mich.,  Sept.  11 
falter  S.  Smith,  Jr.,  U.S.  District 

Judge,  W.D.  Tex.,  Sept.  11 
William  G.  Young,  U.S.  District 

Judge,  D.  Mass.,  Sept.  11 

domination  Withdrawn 

aul  M.  Bator,  U.S.  Circuit  Judge, 
D.C.  Cir.,  Sept.  6 

onfirmation 

ana  D.  Rovner,  U.S.  District 
Judge,  N.D.  111.,  Sept.  12 

ppointments 

•anklin  S.  Billings,  Jr.,  U.S.  Dis- 
trict Judge,  D.  Vt.,  Sept.  6 

2ter  K.  Leisure,  U.S.  District 
Judge,  S.D.N.Y.,  Sept.  6 

levations 

mes  M.  Fitzgerald,  Chief  Judge, 

D.  Alaska,  July  15 
mes  Lawrence  King,  Chief  Judge, 

S.D.  Fla.,  Sept.  1 


Ninth  Circuit  Rules  That  Federal  Courts  Have 
Exclusive  Jurisdiction  Over  Title  VII  Suits 


Federal  courts  have  exclusive  ju- 
risdiction over  Title  VII  actions,  the 
Ninth  Circuit  has  ruled.  The  rul- 
ing, one  of  first  impression  among 
the  federal  courts  of  appeals,  came 
in  a  suit  originally  filed  in  a 
California  state  court  under  Title 
VII  of  the  Civil  Rights  Act  of  1964. 
The  district  court  dismissed  the 
action — after  it  was  removed  from 
state  court — because  it  found  the 
state  court  had  no  jurisdiction. 
Thus,  the  district  court  could  not 
have  removal  jurisdiction. 

The  Ninth  Circuit  upheld  the 
district  court's  interpretation  in 
Valenzuela  v.  Kraft,   Inc.,   739  F.2d 


434  (9th  Cir.  1984).  Noting  that  the 
jurisdictional  clause  of  the  legisla- 
tion at  issue  gives  federal  courts  ju- 
risdiction, but  not  exclusive  juris- 
diction, over  such  claims,  the  court 
pointed,  however,  to  three  indica- 
tors it  said  "unmistakably"  implied 
a  congressional  intent  that  the  fed- 
eral courts  have  exclusive  jurisdic- 
tion of  Title  VII  actions.  The  first 
was  language  in  parts  of  Title  VII, 
other  than  the  jurisdictional  clause, 
implying  that  the  federal  jurisdic- 
tion was  exclusive.  The  second  was 
the  legislative  history,  and  the 
third  was  Supreme  Court  prece- 
dent in  analogous  cases.  ■ 


Noteworthy 


Prison  population.  The  nation's 
prison  population  has  nearly  dou- 
bled in  ten  years  and  is  now  at  an 
all-time  high,  a  Justice  Department 
survey  shows. 

The  report,  prepared  by  the  de- 
partment's Bureau  of  Justice  Statis- 
tics, indicates  454,136  inmates  were 
in  federal  and  state  prisons  as  of 
June  30,  1984.  California  had  the 
most  prisoners,  41,866,  and  North 
Dakota  the  fewest,  402.  There  were 
34,168  prisoners  in  federal 
institutions. 


Bankruptcy  rules.  Public  hear- 
ings will  be  held  early  next  year  on 
two  proposed  amendments  to  the 
bankruptcy  rules.  The  hearings 
have  been  set  for  January  17,  1985, 
at  the  National  Courts  Building, 
717  Madison  Place,  N.W.,  Wash- 
ington, D.C.  Those  wishing  to  tes- 
tify should  contact  Joseph  F. 
Spaniol,  Jr.,  secretary  of  the  Judi- 
cial Conference's  Committee  on 
Rules  of  Practice  and  Procedure,  by 
the  end  of  this  year.  Written  com- 
ments can  also  be  submitted  to  the 


committee,  c/o  the  Administrative 
Office  of  the  U.S.  Courts,  Wash- 
ington, D.C.  20544;  they  must  be 
received  by  January  1. 

The  proposed  changes  are  to  rule 
5002,  which  deals  with  appoint- 
ments of  relatives  and  others  con- 
nected with  bankruptcy  judges  by 
those  judges,  and  rule  5004,  which 
covers  compensation  of  persons  re- 
lated to  or  connected  with  a  bank- 
ruptcy judge. 


Interpreter  use.  Court  interpret- 
ers were  used  more  than  40,000 
times  in  the  district  courts  in  the 
year  ended  June  30,  1984,  statistics 
compiled  by  the  Administrative 
Office  show. 

The  interpreters  were  used  to 
translate  into  51  foreign  languages 
or  dialects,  as  well  as  sign  lan- 
guage. More  than  95  percent  of  the 
40,118  interpretations  were  to  and 
from  Spanish.  The  second-ranking 
language  translated  was  Thai,  for 
which  there  were  205  requests  for 
interpreters.  The  least  frequently 
translated  languages  were  Alba- 
nian, Samoan,  Swedish,  and 
Tongan,  which  each  generated  1 
request  in  the  12-month  period. 
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mation.  I  was  in  Japan  recently — 
where  we  also  have  an  environ- 
mental agreement — at  a  meeting 
pursuant  to  that  agreement.  We 
have  an  environmental  agreement 
with  the  Soviet  Union  that  we  just 
reactivated. 

Do  you  feel  these  are  really 
helpful? 

Yes,  they  are.  To  the  extent 
those  agreements  are  pursued  ag- 
gressively and  we  pursue  projects 
in  which  they  may  have  some  ex- 
pertise and  we  have  knowledge  in 
another  area,  we  can  gain  a  lot  of 
mutual  benefit. 

Your  background  tells  you  that 
there  are  many  cases  you  simply 
can't  prosecute  for  lack  of  time 
and  personnel.  Have  you  estab- 
lished any  major  policies;  do  you 
have  certain  cases  on  a  high- 
priority  list? 

Sure.  We  issue  policies  all  the 
time  where  we  administer  major 
statutes.  We  provide  guidance  to 
the  regional  offices,  to  the  states, 
as  to  how  we  interpret  those  stat- 
utes, what  we  think  they  ought  to 
do.  Those  policies  pour  out  of  here 
daily. 

Do  the  courts  cooperate  with 
you  on  that? 


Sometimes  they  do  and  some- 
times they  don't.  It's  up  to  them. 

Do  you  have  any  message  to  the 
federal  judiciary? 

Well,  I  think  the  judges  under- 
stand that  the  government,  in  be- 
ing aggressive  in  a  particular  area, 
is  trying  to  get  a  judicial  interpreta- 
tion for  clarification  of  a  statute. 
Sometimes  we  have  a  point  of  view 
as  to  how  we  think  they  ought  to 
interpret  it.  The  defendant  will 
have  another  point  of  view.  And 
it's  up  to  the  judge  to  decide.        ■ 


STUDIES,  from  page  2 

cases  to  ten  pages,  requiring  briefs 
to  be  submitted  within  twenty 
days,  eliminating  reply  briefs,  and 
then  allowing  expanded  oral  argu- 
ment can  halve  appeal  time.  These 
findings  were  based  on  a  program 
in  the  California  Court  of  Appeals 
in  Sacramento. 

•  Telephone  conferences  be- 
tween judges  and  counsel  on  such 
matters  as  nonevidentiary  motions, 
pretrial  and  settlement  confer- 
ences, arraignments,  and  bail  set- 
tings cut  in  half  the  time  needed  to 
accomplish  those  proceedings  in 
person,  with  no  loss  of  effec- 
tiveness. 

•  In  addition  to  saving  time, 


these  simplified  procedures  re- 
sulted in  substantial  cost  savings  to 
clients.  But  clients  who  agreed  to 
contingent  fees  did  not  share  in  the 
dollar  savings. 

The  report  also  contains  specific 
suggestions  for  implementing 
some  of  its  recommendations.  It 
suggests  that  judges  take  an  active 
role  in  determining  which  cases  are 
candidates  for  "simpler  procedures 
and  a  faster  track,"  keeping  in 
mind  that  "procedures  drafted 
with  the  complex  case  in  mind  are 
overdesigned  for  simpler  cases." 
To  speed  and  simplify  pretrial  pro- 
ceedings, the  report  recommends 
that  judges  eliminate  time  between 
pretrial  steps  to  "sustain  a  sense  of 
urgency  in  the  participants,"  and 
that  they  ensure  that  "scheduled 
court  events  will  actually  happen 
on  time."  The  report's  authors  con- 
cede that  attacking  delay  poses 
special  problems  in  urban  areas 
with  large  backlogs,  because  expe- 
dited newer  cases  might  conflict 
with  older  cases  nearing  trial.  One 
suggestion,  based  on  procedures 
implemented  in  Detroit,  is  to  sub- 
ject cases  to  mandatory  nonbinding 
mediation  before  they  go  to  trial. 

Copies  of  the  report  are  available 
free  from  ABA  Action  Commission, 
1800  M  St.,  N.W.,  Washington, 
D.C.  20036.  ■ 
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Bankruptcy  Judge  Bostetter  Elected  to  FJC  Board 

The  Judicial  Conference  of  the 
Jnited  States  has  elected  Bank- 
ruptcy Judge  Martin  V.  B.  Bos- 
etter,  Jr.,  of  the  Eastern  District  of 
/irginia,  to  the  Board  of  the  Fed- 
?ral  Judicial  Center.  Judge  Bos- 
etter  fills  the  unexpired  term  of 
he  late  Bankruptcy  Judge  John  J. 
jalgay,  who  had  been  elected  to  a 
our-year  term  in  September  1983. 

Bankruptcy  Judge  Bostetter  was 
ippointed  to  the  bankruptcy  court 
n  Alexandria,  Virginia,  on  July  1, 
959.  Prior  to  his  service  on  the 
ederal  bench,  he  was  special  as- 
istant  city  attorney  and  associate 
udge  in  the  Municipal  Court  in 
Alexandria. 


Conference  Sees  Need 
For  Increased  Funds  to 
Speed  Court  Automation 

Recognizing  the  significance  of 
the  ongoing  efforts  of  the  Federal 
Judicial  Center  and  the  Adminis- 
trative Office  to  automate  the  oper- 
ations of  the  federal  courts  through 
the  adaptation  and  introduction  of 
modern  technology,  the  Judicial 

iVQI/       7  1n  See  other  stories  on  Judicial 

•o84  Conference  session,  pp.  2  and  3 


Bankruptcy  judge  Martin  Bostetter,  Jr. 

Judge  Bostetter  received  his  un- 
dergraduate and  law  degrees  from 
the  University  of  Virginia. 


OEA  Administrator  Outlines  Federal  Efforts 
ro  Curb  Drug  Trafficking  and  Drug  Abuse 

tion.  In  the  education  and  preven- 
tion areas,  for  example,  we  under- 


Francis  M.  Mullen,  Jr.,  was  ap- 
ointed  administrator  of  the  Drug  En- 
)r cement  Administration  in  July 
981,  following  a  nearly  twenty-year 
ireer  with  the  Federal  Bureau  of  In- 
estigation.  Serving  in  a  wide  variety 
(assignments  with  the  FBI,  including 
vecial-agent-in-charge  in  Tampa  and 
Jew  Orleans,  Mr.  Mullen  was  execu- 
ive  assistant  director  of  investiga- 
ons — one  of  the  three  top  manage- 
lent  officials  at  the  bureau — when 
resident  Reagan  named  him  to  head 
xe  DEA. 

In  this  interview,  Administrator 
lullen  details  the  DEA's  enforcement 
isponsibilities  and  discusses  the  agen- 
t's education,  prevention,  and  regu- 
ition  roles. 

Please  describe  the  scope  of  the 
)rug  Enforcement  Administra- 
ion's  responsibilities. 

DEA  is  an  agency  of  about  4,400 
'eople.  In  addition  to  having  en- 
Drcement  jurisdiction  under  title 
1,  the  federal  narcotic  laws,  we 
ave  responsibility  in  the  areas  of 
ducation,  prevention,  and  regula- 


take  programs  to  educate  the 
public  about  drug  abuse  and  at- 
tempt to  prevent  people  from  be- 
coming involved  in  drug  abuse. 
One  example  of  that  is  our  recent 
national  effort  with  the  48,000  high 
school  coaches,  the  International 
Association  of  Chiefs  of  Police,  and 
the  National  Football  League  and 
its  Players'  Association  to  reach  5.6 
million  high  school  athletes  and, 
through  them,  to  contact  their 
peers  to  discuss  the  problems  of 
drug  abuse  and  to  reduce  the  level 
of  drug  use. 

In  the  regulatory  area,  we  regu- 
late the  activities  of  700,000  indi- 
viduals who  are  authorized  to  dis- 
pense drugs  legally — doctors, 
pharmacists,  pharmaceutical  com- 
panies, and  so  forth.  In  this  con- 
nection, we  can  set  quotas  on  the 
amount  of  controlled  substances 
that  can  be  produced  by  the  phar- 
maceutical industry.  We  follow  this 
See  MULLEN,  page  4 


^|4Lonference  has  supported  a  reso- 
lution calling  on  the  directors  of 
the  AO  and  the  FJC  to  seek  and  to 
devote  additional  resources  for 
such  efforts,  in  order  to  provide 
automation  to  the  courts  more 
rapidly. 

Continuing  its  review  of  the  Five- 
Year  Plan  for  Automation  in  the 
United  States  Courts,  which  was 
jointly  prepared  by  the  Center  and 
the  AO,  the  Conference  concluded 
that  the  need  for  speedier  imple- 
mentation can  best  be  met  by  more 
money  and  more  personnel  for 
both  development  and  implemen- 
tation. 

In  its  report  to  the  Conference, 
the  Committee  on  Court  Adminis- 
tration had  noted  that  several  as- 
pects of  the  five-year  automation 
plan  merited  special  comment — for 
instance,  that  development  of  cer- 
tain software  programs  should  be 
See  AUTOMATION,  page  2 
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Changes  to  Federal  Rules  of  Procedure 
Approved  at  Judicial  Conference  Session 


State  officials  would  have 
broader  access  to  federal  grand 
jury  materials,  appellate  courts 
would  be  barred  from  their  own  re- 
view of  documentary  evidence, 
and  filing  periods  would  be  liberal- 
ized under  amendments  to  the  fed- 
eral rules  of  civil  and  criminal  pro- 
cedure recently  approved  by  the 
Judicial  Conference. 

The  rule  changes  now  go  to  the 
Supreme  Court  for  approval  or  re- 
jection. Those  that  are  approved 
will  go  into  effect  unless  vetoed  by 
Congress  within  ninety  days  after 
submission. 

Changes  in  the  Federal  Rules  of 
Criminal  Procedure  adopted  at  the 
September  meeting  of  the  Confer- 
ence would  authorize  access  to 
grand  jury  materials  by  state  em- 
ployees who  are  cooperating  in  the 
enforcement  of  federal  laws  (rule 
6(e)(3)(A)(ii)),  and  would  also  au- 
thorize courts  to  permit  disclosure 
of  information  indicating  a  viola- 
tion of  state  law  to  state  officials 
(rule  6(3)(3)(C)).  Criminal  defen- 
dants who  plead  guilty  or  nolo 
contendere  would  be  notified  of  a 
potential  obligation  to  make  resti- 
tution to  victims  (rule  11(c)(1)). 
Amendments  to  rules  12.1(f)  and 
12.2  clarify  the  admissibility  of  a 
defendant's  intent  to  present  cer- 
tain defenses.  Amended  rule  49 
would  ensure  that  a  judge  would 
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not  see  a  notice  of  dangerous- 
special-offender  or  dangerous- 
special-drug-offender  status  until 
after  a  verdict  or  plea. 

Rule  35  would  specify  clearly 
that  the  120-day  period  for  motions 
to  reduce  sentence  is  a  filing  dead- 
line rather  than  a  jurisdictional 
limit.  The  amendment  requires  the 
court  to  "determine  the  motion 
within  a  reasonable  time,"  but  not 
necessarily  within  120  days  of 
sentencing. 

Common  to  amendments  to  both 
the  civil  and  the  criminal  rules  are 
provisions  requiring  the  district 
courts  to  provide  an  opportunity  to 
comment  on  proposed  changes  in 
local  rules  (Fed  R.  Crim.  P.  57;  Fed. 
R.  Civ.  P.  83)  and  those  changing 
computations  of  time.  Saturdays, 
Sundays,  and  holidays  would  be 
excluded  from  time  periods  of  less 
than  eleven  days,  rather  than 
seven  days  as  under  the  present 
rule.  Martin  Luther  King,  Jr.'s 
birthday,  which  becomes  a  legal 
holiday  in  1986,  has  been  added  to 
the  list  of  holidays  in  both  sets  of 
rules  (Fed.  R.  Crim.  P.  45;  Fed.  R. 
Civ.  P.  6).  The  amended  civil  rule 
would  also  extend  filing  deadlines 
when  the  last  day  to  file  a  docu- 
ment is  a  day  "on  which  weather 
or  other  conditions  have  made  the 
office  of  the  clerk  inaccessible." 
The  corresponding  criminal  rule 
currently  has  a  similar  provision. 

The  amendment  to  rule  52  of  the 
civil  rules  would  establish  a 
"clearly  erroneous"  standard  of  re- 
view for  findings  of  fact  based  on 
documentary  as  well  as  oral  evi- 
dence. Another  change  in  the  civil 
rules  would  require  persons  sub- 
poenaed for  depositions  to  travel 
up  to  one  hundred  miles  to  attend 
the  deposition  (rule  45).  Finally, 
rule  71A  would  provide  for  alter- 
nate commissioners  in  condemna- 
tion cases  in  which  a  three-member 
See  RULES,  page  8 


Hearings  Scheduled  on 
Federal  Rules  Changes 

Public  hearings  will  be  held 
early  next  year  on  proposed 
changes  in  the  federal  rules  of 
procedure.  The  hearings,  sched- 
uled for  February  1  at  the  Na- 
tional Courts  Building  in  Wash- 
ington and  February  21  at  the 
Federal  Court  Building  in  San 
Francisco,  will  focus  on  proposed 
changes  to  the  rules  of  appellate 
procedure,  criminal  procedure, 
and  civil  procedure,  as  well  as  to 
the  rules  for  section  2254  and  sec- 
tion 2255  cases. 

Written  comments  on  the  pro- 
posed amendments  can  also  be 
made,  by  April  1,  and  should  be 
addressed  to  the  Committee  on 
Rules  of  Practice  and  Procedure, 
Administrative  Office  of  the  U.S. 
Courts,  Washington,  DC  20544. 

The  proposed  amendments 
have  not  yet  been  considered  by 
the  Judicial  Conference.  Among 
the  recommended  changes  is  one 
to  Fed.  R.  Civ.  P.  68  that  would 
encourage  offers  of  settlement 
before  trial.  A  change  in  Fed.  R. 
Crim.  P.  31  would  allow  defen- 
dants to  waive  the  requirement 
that  a  verdict  be  unanimous. 


AUTOMATION,  from  page  1 

accelerated,  particularly  those  for 
full  electronic  civil  and  bankruptcy 
docketing. 

The  Conference  emphasized 
preparation  and  training  for  judi- 
cial personnel  to  allow  them  to  suc- 
cessfully meet  the  increased  de- 
mands of  the  automation  process. 
Systems  administrators  will  be  pro- 
vided to  each  automated  court,  and 
selected  personnel  in  the  pilot 
project  courts  will  be  used  as  train- 
ing cadres  for  other  courts  just 
receiving  automation. 

Finally,  the  Conference  con- 
cluded that  bankruptcy  clerks'  of- 
fices appear  to  be  the  court  compo- 
nents most  likely  to  benefit  from 
automation,  because  of  the  high 
volume  and  repetitive  nature  of 
their  work.  ■ 
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udicial  Conference  Moves  on  Wide-Ranging  Agenda  at  Fall  Meeting 


In  addition  to  approving  amend- 
ments to  the  federal  rules  of  civil 
nd  criminal  procedure  and  calling 
>r  more  rapid  development  of  au- 
jmation  for  the  courts,  the  Judicial 
onference  took  a  number  of  other 
litiatives  at  its  September  meet- 
ig.  The  Conference — 

•  Adopted  a  resolution  endors- 
ig  the  experimental  use  of  sum- 
tary  jury  trials,  as  a  potentially  ef- 
•ctive  means  of  promoting  the  fair 
id  equitable  settlement  of  lengthy 
vil  jury  cases. 

•  Recommended  that  Congress 
efer  action  on  S.  2259,  a  bill  that 
ould  require  each  district  to  es- 
blish  an  arbitration  program,  by 
cal  rule,  until  current  experimen- 
1  efforts  with  court-annexed  arbi- 
ation  are  expanded,  reviewed, 
id  analyzed. 

•  Denied  a  request  by  the  news 
edia  to  lift  the  ban  on  television, 
ill  camera,  and  radio  broad- 
isting  from  federal  courtrooms, 
tiis  action  was  based  on  a  study 
f  a  special  Conference  committee, 
fter  surveying  federal  judges  and 
cperienced  practitioners  and  re- 
ewing  state  court  experience  with 
ich  broadcasting,  the  committee 
mcluded  that  the  alleged  public 
snefits  of  permitting  coverage 
ere  outweighed  by  the  risks  to 
ie  administration  of  justice. 

•  Opposed  the  enactment  of 
.R.  3919,  a  bill  that  would  elimi- 
ite  the  $10,000  jurisdictional 
nount  in  certain  interstate  com- 
erce  cases. 

•  Recommended  the  creation  of 
ve  additional  court  of  appeals 
dgeships,  twenty-six  additional 
strict  court  judgeships,  and  six- 
en  additional  temporary  district 
»urt  judgeships.  The  Conference 
rther  recommended  that  four  ex- 
ting  temporary  judgeships  be 
ade  permanent  and  that  three 
ving  positions  be  made  judge- 
iips  for  a  single  district  only. 

•  Rescinded   a   1973   Conference 


recommendation  that  28  U.S.C. 
§  46(c)  be  amended  to  allow  a  ma- 
jority of  judges  qualified  to  sit  to 
order  the  hearing  or  rehearing  of  a 
case  en  banc.  The  Conference  sug- 
gested that  each  court  of  appeals 
consider  adopting  a  local  rule,  un- 
der 28  U.S.C.  §§  2071  and  2077 
and  rule  47  of  the  Federal  Rules  of 
Appellate  Procedure,  establishing  a 
procedure  for  the  determination  of 
when  a  case  is  to  be  heard  or 
reheard  en  banc,  including  whether 
a  majority  of  active  judges  or  a  ma- 
jority of  those  qualified  to  act  is  re- 
quired to  make  the  order. 

•  Ratified  the  action  of  its  Execu- 
tive Committee  approving  regula- 
tions for  the  selection  and  appoint- 
ment of  bankruptcy  judges.  The 
approved  regulations,  which  are 
similar  to  the  Conference's  regula- 
tions governing  the  selection  and 
appointment  of  United  States  mag- 
istrates, implement  the  require- 
ments of  the  Bankruptcy  Amend- 
ments and  Federal  Judgeship  Act 
of  1984. 

•  Approved  a  budget  request  for 
fiscal  year  1986,  which,  for  the  first 
time,    exceeds    $1    billion.    This 


amount,  approximately  $1,098  bil- 
lion, is  still  less  than  one-tenth  of  1 
percent  of  the  total  federal  budget. 

•  Expressed  its  preference  for 
H.R.  4307,  the  House-passed  legis- 
lation to  revise  the  Criminal  Justice 
Act  and  change  the  compensation 
rates  paid  per  hour  and  per  case, 
as  a  more  flexible  and  durable  rem- 
edy than  H.R.  5757,  a  bill  that  ad- 
dresses CJA  compensation  rates  as 
part  of  legislation  to  establish  more 
uniform  rates  among  federal  "fee 
shifting"  statutes. 

•  Approved  a  tentative  agenda 
for  a  sentencing  institute  for  the 
judges  of  the  Fifth  and  Seventh 
Circuits,  to  be  held  in  Butner, 
North  Carolina,  April  1-3,  1985. 
Also  approved  an  institute  for  the 
judges  of  the  Eighth  and  Tenth 
Circuits,  to  be  held  in  1985,  and 
one  for  the  Second  and  Sixth  Cir- 
cuits, to  be  convened  in  1986. 

•  Amended  the  commentary  fol- 
lowing canon  3c(l)(d)(ii)  of  the 
Code  of  Judicial  Conduct  to  require 
the  exclusion  of  a  law  clerk  who 
has  been  offered  employment  with 

See  JCUS,  page  8 


Justice  Relinquish  Reexamine  Appeals  as  of  Right 


Supreme  Court  Justice  William  H. 
Rehnquist  suggested  recently,  in  a 
speech  at  the  University  of  Florida 
Law  School,  that  appeals  as  of  right 
and  wide-ranging  discovery  be  re- 
examined in  an  effort  to  reduce  the 
cost  and  duration  of  litigation. 

"I  think  it  is  time,"  Justice  Rehn- 
quist said,  that  lawyers  "begin  talk- 
ing seriously  about  how  delay  may 
be  drastically  reduced  in  ordinary 
civil  litigation,  and  expense  cur- 
tailed. Perhaps  we  should  entirely 
abolish  discovery  in  cases  where  the 
demand  is  for  a  money  judgment 
below  a  certain  dollar  amount,  or  at 
least  sharply  limit  it." 

"Perhaps,"  he  continued,  "the 
time  has  come  to  abolish  appeal  as  a 
matter  of  right  from  the  district 


courts  to  the  courts  of  appeal,  and 
allow  such  review  only  where  it  is 
granted  in  the  discretion  of  a  panel 
of  the  appellate  court." 

The  problem,  Justice  Rehnquist 
said,  is  that  "for  many  litigants  to- 
day, both  our  federal  and  state  court 
systems  offer  no  promise  at  all  of  a 
result,  either  just  or  unjust,  because 
delay  and  expense  simply  make  re- 
sort to  those  systems  prohibitive." 

The  solution,  he  suggested,  "is  to 
either  reduce  the  amount  of  time 
that  lawyers  must  put  in  the  resolu- 
tion of  a  particular  dispute  so  that  a 
client  can  afford  to  retain  a  lawyer, 
or  else  let  the  disputants  settle  their 
disputes  without  lawyers  .  .  .  [by] 
radically  raising  the  jurisdictional 
limits  on  small  claims  courts." 
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Drug  Enforcement  Administration's  Chief  Explains  Agency's  Roles  in  Prevent 


MULLEN,  from  page  1 

very  closely.  If  we  see  a  certain 
drug  being  abused  on  the  street, 
we  can  reduce  the  quota  that  the 
industry  may  produce  of  the  drug 
and  encourage  the  company  to  take 
steps  to  secure  distribution. 

We  also  set  quotas  on  controlled 
substances  that  can  be  imported 
into  the  United  States.  For  exam- 
ple, the  United  States,  by  interna- 
tional agreement,  does  not  grow 
the  coca  leaf  or  the  opium  pop- 
py— we  buy  all  of  that  from  foreign 
countries.  It's  our  contribution  to 
keep  down  the  level  of  drugs  avail- 
able to  be  abused.  Several  coun- 
tries— India,  Turkey,  and 
Australia,  for  instance — want  to 
furnish  the  opium  poppy  to  this 
nation.  We  determine  how  much 
supply  the  United  States  needs. 
From  the  opium  poppy  you  get 
morphine,  an  extensively  used 
painkiller.  You  also  get  heroin,  so 
it  has  to  be  controlled.  Those  are 
some  of  the  functions  we  have  in 
addition  to  law  enforcement. 

Do  the  pharmaceutical  com- 
panies import  these  items  under 
licenses  issued  by  DEA? 

Yes,  they  do.  Often  you  have 
one  or  two  companies  bringing  a 
controlled  substance  into  the  coun- 
try. Then  a  third  company  wants  to 
import  also.  It  would  have  to  apply 
to  DEA  for  import  authority.  We'll 
have  hearings — we  have  an  admin- 
istrative law  judge  who  will  hold 
hearings — as  to  whether  the  con- 
tracts are  valid,  whether  there's  a 
need,  and  so  forth.  Then  a  recom- 
mendation is  made  to  me. 

You  mentioned  that  there  were 
approximately  4,400  people  in  the 
administration.  How  many  people 
are  involved  in  enforcement? 

About  2,200.  Almost  half  of  our 
agency  personnel  are  classified  as 
weapon-carrying  agents,  who  are 
authorized  to  perform  a  full  range 
of  investigative  duties.  The  other 
2,200  are  support  personnel — ste- 


nographers, typists,  chemists,  ra- 
dio technicians,  etc.  Another  large 
contingent  are  analysts — indivi- 
duals who  review  the  reports  that 
come  in,  review  the  cables  from 
overseas,  and  put  together  the 
trends  of  drug  abuse,  where  drugs 
come  from,  how  drugs  come  in, 
and  so  forth,  to  assist  the  enforce- 
ment efforts. 

What's  the  typical  background 
and  training  of  your  agents? 

Every  DEA  agent  accepted  for 
training  today  is  a  college  gradu- 
ate. That  is  one  requirement  we 
have.  We  take  them  from  many 


National  Narcotics  Border  Interdic- 
tion System  was  set  up  under  the 
vice  president  to  coordinate  the  ef- 
forts of  the  various  agencies  in  the 
area  of  interdiction  and  to  ensure 
the  support  of  the  military  under 
the  amended  Posse  Comitatus  Act. 
Posse  comitatus  previously  prohib- 
ited military  involvement  in  civil- 
ian law  enforcement.  That  has 
been  amended  to  enable  the  mili- 
tary to  assist  us  in  the  drug  en- 
forcement effort.  However,  mili- 
tary personnel  are  still  prohibited 
from  making  arrests,  conducting 
searches,  and  so  forth.  They  fur- 


"I  personally  consider  any  drug  trafficker  a  danger  to  the 
community." 


backgrounds.  We  have  accoun- 
tants, attorneys,  some  with  de- 
grees in  the  scientific  and  technical 
areas,  and  some  with  degrees  in 
social  science,  history,  and  political 
science.  We  send  them  for  twelve 
weeks  of  training  to  Glynco, 
Georgia,  where  the  DEA  Academy 
and  the  Federal  Training  Center 
are  located.  In  the  past  two  and  a 
half  years,  we've  trained  about  425 
agents  there. 

What  is  the  function  of  the  Na- 
tional Narcotics  Border  Interdic- 
tion System  (NNBIS),  and  what 
role  does  DEA  play  as  part  of  that 
system? 

DEA  is  the  lead  drug  enforce- 
ment agency  in  NNBIS.  Other 
agencies  have  responsibilities  in 
this  area,  too.  When  you  consider 
that  only  2,200  of  our  people  are 
agents  assigned  to  the  drug  en- 
forcement effort,  you  know  we 
need  help.  Every  state  has  some 
capability  in  its  law  enforcement 
area  to  investigate  drug  problems, 
drug  trafficking,  drug  abuse.  The 
FBI  has  been  given  concurrent  ju- 
risdiction. The  U.S.  Customs  Ser- 
vice has  a  lead  role  in  interdic- 
tion—  in  the  smuggling  area.  The 
U.S.  Coast  Guard  has  a  role.  The 


nish  resources,  they  can  furnish  in- 
telligence, facilities,  and  equip- 
ment, but  that  is  about  the  extent 
of  their  support.  NNBIS  is  an  at- 
tempt to  coordinate  all  of  these 
efforts. 

The  NNBIS  is  restricted  to  the 
interdiction  of  drugs  coming  into 
the  country  as  opposed  to  distrib- 
uted within  the  country? 

That's  correct.  DEA  is  just  one 
part  of  it.  We  do  assign  analysts  to 
the  six  NNBIS  centers  to  ensure 
there's  an  exchange  of  information 
and  intelligence.  And  NNBIS  does 
have  a  direct  link  with  the  El  Paso 
Intelligence  Center,  called  EPIC.  At 
EPIC,  we  now  have  forty-nine 
states  and  about  eleven  federal 
agencies  linked  on-line  by  com- 
puter. We  track  all  of  the  known 
traffickers,  their  planes,  their  cars, 
their  boats,  their  weapons,  those 
who  are  fugitives  ....  This  compu- 
terized intelligence  system  is  avail- 
able to  all  the  states,  except 
Pennsylvania. 

Who  runs  the  El  Paso  Intelli- 
gence Center? 

EPIC  is  headed  by  a  DEA  official 
and  he  has  two  deputies,  one  of 
whom  is  a  Coast  Guard  official,  the 
other  a  U.S.  Customs  Service  offi- 
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ducation,  Comments  on  Traffickers'  Impact  on  the  Courts 


:ial.  Many  other  agencies  are  in- 
/olved — the  Federal  Bureau  of  In- 
/estigation,  U.S.  Marshals  Service, 
Immigration  and  Naturalization, 
~AA,  Internal  Revenue  Service.  It's 
eally  a  remarkable  thing  to  walk 
iown  the  hall  and  see  the  agent- 
dentifying  signs  on  the  doors — to 
;ee  the  agencies  working  together 
inder  one  roof. 

Is  NNBIS  an  outgrowth  of  the 
ask  force  that  was  established  in 
vliami  or  is  it  separate  and 
listinct? 

It's  an  outgrowth.  It's  not  exactly 
;imilar  to  the  South  Florida  Task 
:orce,  because  that  entity  actually 
nvestigated  cases.  NNBIS  does  not 
nvestigate  cases;  it  does  not  ini- 
iate  cases.  It  is  a  correlating  mech- 
mism,  a  coordinating  mechanism, 
lut  the  idea  for  coordination  and 
ooperation  did  come  out  of  the 
iouth  Florida  Task  Force  effort. 

Do  you  have  any  idea  of  the 
lumbers  of  cases  that  were  gener- 
ted  by  the  South  Florida  Task 
!orce? 

I  am  not  sure  as  to  the  precise 
lumber,  but,  to  get  the  impact 
rom  the  South  Florida  Task  Force, 
ou  have  to  go  beyond  the  statis- 
ts— beyond  the  arrests,  the  seiz- 
ires — and  see  what  happened  to 
he  murder  rate  in  Dade  County.  It 
lid  decline  substantially.  The 
outh  Florida  Task  Force  did  have 

positive  effect  on  South  Florida. 
Jow,  it  did  cause  traffickers  to  go 
lsewhere,  it  did  spread  the  prob- 
?m  around,  so  to  speak.  But  it  can 
>e  called  a  success,  in  my  opinion, 
'ecause  it  gave  the  people  at  least  a 
ense  of  comfort  and  a  realization 
omething  could  be  and  was  being 
one. 

In  many  of  the  metropolitan 
reas  where  drug  crimes  are  most 
revalent,  drug  traffickers  fear 
ederal  charges  because  the  federal 
ourts  are  less  clogged  than  some 
tate  courts  and  there  is  less  of  an 
pportunity  to  plea-bargain.  With 
>EA  arrests  climbing,   is  there  a 


danger  that  the  federal  courts  will 
get  inundated  by  these  kinds  of 
cases?  Are  you  concerned  about 
that? 

It's  a  concern  and  there  is  a  dan- 
ger. I'm  not  certain  of  the  impact 
on  the  courts  from  the  standpoint 
of  numbers  of  cases.   I  do  know, 


DEA's  Francis  M.  Mullen 

however,  that  the  federal  prison 
population  in  the  past  two  years 
has  increased  by  32  percent,  due 
mainly  to  convictions  of  drug  traf- 
fickers. That  had  to  have  had  an 
impact  on  the  court  system,  be- 
cause the  individuals  processed  in 
the  prison  system  had  to  go 
through  the  courts.  It  would  have 
been  a  similar  increase. 

You  may  be  aware  that  it  was 
necessary  to  send  additional  judges 
into  South  Florida  to  handle  the 
heavy  caseload.  So,  yes,  I  am  con- 
cerned— not  only  about  the  effect 
on  the  court  system  but  about  the 
impact  on  the  Marshals  Service, 
because  they  have  to  transport  the 
prisoners;  the  impact  on  the  prison 
system;  and  the  impact  on  our  ca- 
pacity for  handling  the  increase  in 
arrests  and  in  prosecutions. 

Do  you  know  what  percentage 
of  your  cases  go  to  trial  and  what 
percentage  are  handled  with  guilty 
pleas? 


A  majority  of  the  defendants 
plead.  Usually,  when  we  decide  to 
indict  and  go  forward  with  a  case, 
we  have  a  pretty  good  case. 

You've  mentioned  that  some  of 
your  agents  have  legal  training. 
Does  your  agency  play  any  role  in 
prosecutorial  decisions,  have  any 
involvement  in  trial  tactics? 

It's  my  view  that,  in  the  investi- 
gation stage,  the  agent  makes  the 
decisions  with  input  from  the  pros- 
ecutor, who  in  our  cases  is  nor- 
mally the  U.S.  attorney.  If  we  are 
going  to  conduct  certain  interviews 
or  make  certain  seizures,  we  want 
to  know  if  we  are  going  to  run  into 
some  legal  problems  down  the 
road  during  the  prosecution  stage. 
The  determination  to  prosecute  is 
made  solely  by  the  U.S.  attorney.  I 
know  from  my  past  experience  and 
from  what  occurs  today  that  there 
is  input  from  the  investigator  at 
that  time.  If  the  prosecutor  wants 
to  know  what  type  of  evidence  ex- 
ists, if  any  pitfalls  may  be  down 
the  road,  there  is  some  discussion. 
But  the  decision  to  prosecute  and 
on  how  to  conduct  the  trial  is 
solely  the  determination  of  the 
prosecutor. 

You've  talked  about  the  growth 
in  population  in  the  federal  peni- 
tentiaries as  a  result  of  narcotics 
cases.  Are  you  satisfied  with  the 
sentences  that  are  being  handed 
down  in  these  cases? 

I  believe  the  federal  courts  are 
handling  the  problem  as  well  as 
they  can  under  the  circumstances. 
They  have  to  consider  many 
things:  the  nature  of  the  charges, 
the  individual  involved,  the  capac- 
ity of  our  prisons.  I  am  concerned, 
at  times,  with  our  bail  procedures, 
where  the  consideration  is  whether 
or  not  the  individual  is  going  to  ap- 
pear at  trial  and  how  we  ensure 
that  he  or  she  appears.  It's  nor- 
mally a  monetary  bail.  I'm  sure  it's 
clear  to  judges,   prosecutors,   and 

See  MULLEN,  page  6 
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investigators  alike  that  a  $1  million 
bail — even  more  in  some  cases — is 
just  a  cost  of  doing  business.  A 
drug  trafficker  will  jump  bail.  In- 
deed, we  have  about  2,950  fugi- 
tives right  now — more  people  in 
fugitive  status  than  we  have  inves- 
tigators. Bail,  therefore,  is  a  prob- 
lem. I  am  happy  to  see  bail  reform, 
with  danger  to  the  community  as  a 
consideration.  I  personally  con- 
sider any  drug  trafficker  a  danger 
to  the  community.  And  I  think  a 
judge  should  be  able  to  consider 
that  facet  now.  With  regard  to  sen- 
tencing, the  length  of  sentences  in 
just  the  past  year  has  gone  up  11 
percent,  so  individuals  are  being 
sentenced  to  longer  terms  in  prison 
for  drug  trafficking.  Generally,  I 
am  satisfied  with  the  sentencing 
procedures. 
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You  mentioned  earlier  your  edu- 
cational role.  Is  there  anything  you 
can  do  as  administrator  to  help 
judges  understand  the  breadth  of 
the  drug  problem? 

Yes,  there  is.  I  have  lectured 
about  the  seriousness  of  the  drug 
problem  before  groups  of  judges 
and  before  groups  of  attorneys.  We 
have  prepared  a  number  of  mono- 
graphs that  we  make  available  to 
the  courts,  to  attorneys,  and  to 
other  groups  and  organizations. 
We  have  a  chief  counsel's  office 
here  consisting  of  about  twenty  at- 
torneys. In  addition  to  educating 
judges,  attorneys,  and  others  in- 
volved in  the  legal  system,  we  ap- 
pear before  the  United  States  At- 
torneys Advisory  Committee  when 
they  come  into  Washington.  It's  an 
ongoing  educational  process.  Be- 
yond that,  we  go  to  the  meetings  of 
the  state  attorneys  general  and  the 
National  Association  of  District  At- 
torneys and  lecture.  And  our  chief 
counsel's  office  has  prepared 
model  legislation  in  a  number  of 
areas — look-alike  drugs,  asset  sei- 
zure and  forfeiture,  paraphernalia. 
Many  states  have  adopted  the  leg- 
islation exactly  as  prepared  by 
DEA.  So  I  think  we  can  play  a  criti- 
cal role  in  education  and  in  the  le- 
gal area. 

Are  any  new  programs  or  spe- 
cific efforts  on  your  agenda  for  the 
next  couple  of  years? 

Yes.  We  are  changing  direction, 
to  a  degree,  in  the  drug  enforce- 
ment area.  We  have  to  be  innova- 
tive. As  we  are  attacking  the  prob- 
lem with  regard  to  the  finished 
product  and  as  we  go  after  the 
drugs  that  are  being  imported  into 
the  United  States,  now  the  drugs 
are  being  produced  here.  As  we 
change  our  tactics  or  methods  to 
those  that  are  more  successful,  the 
traffickers  change  theirs.  For  exam- 
ple, the  Colombians  are  now  be- 
coming very  effective  in  eliminat- 
ing the  laboratories  in  Colombia. 
Now  we  see  the  labs  moving  to 
Central  America,  and  we  are  see- 
ing them  in  the  United  States.  We 


Position  Available 
Clerk  of  Court,  U.S.  District 
Court  for  the  Northern  District 
of  Georgia  (Atlanta).  Salary  from 
$59,233  to  $66,400.  Requires  ten 
years  of  administrative  experi- 
ence in  public  service  or  busi- 
ness, three  of  which  occurred  in 
a  position  of  substantial  manage- 
ment responsibility;  college  de- 
gree and  other  educational  at- 
tainments may  be  substituted.  To 
apply,  send  resume  by  Jan.  1, 
1985,  to  Chief  Judge  Charles  A. 
Moye,  Jr.,  2142  U.S.  Courthouse, 
75  Spring  St.,  N.W.,  Atlanta,  GA 
30303. 

EQUAL  OPPORTUNITY  EMPLOYER 


have  already  seized  more  cocaine 
laboratories  in  this  country  during 
the  first  six  months  of  this  year 
than  we  did  all  of  last  year. 

We  are  taking  a  new  approach  in 
looking  at  the  precursors — those 
chemicals  necessary  to  produce 
drugs.  For  example,  ether  is  a  nec- 
essary precursor  to  produce  co- 
caine. We  have  taken  some  sub- 
stantial steps  to  control  the  export 
of  ether,  especially  to  Colombia 
and  Jamaica. 

We're  going  to  move  more  into 
the  education  and  prevention 
areas — the  coaches'  program,  for 
example,  and  work  with  the  Na- 
tional Association  of  Pharmacists 
and  with  the  National  Federation 
of  Parents  for  Drug-Free  Youth. 
We  have  our  own  program  of  pro- 
ducing comic  books  and  coloring 
books  for  our  very  young  people.  I 
believe  we  have  to  eliminate  the 
supply  and  eliminate  the  demand. 
Eliminating  the  supply  is  very  dif- 
ficult. You're  going  against  centu- 
ries of  tradition  in  some  countries; 
you  have  to  depend  on  foreign 
governments.  Eliminating  demand 
is  within  our  grasp,  I  feel,  and  so 
you  will  see  the  Drug  Enforcement 
Administration,  as  an  agency, 
doing  more  in  education  and  pre- 
vention in  the  future  as  we  con- 
tinue the  enforcement  effort.  I  be- 
See  MULLEN,  page  8 
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Nominations 

Edith  H.  Jones,  U.S.  Circuit  Judge, 

5th  Cir.,  Sept.  17 
Joseph  H.  Rodriguez,  U.S.  District 

Judge,  D.N.J.,  Sept.  17 
Herman  J.  Weber,  U.S.  District 

Judge,  S.D.  Ohio,  Sept.  17 
Howard  D.   McKibben,  U.S.   Dis- 
trict Judge,  D.  Nev.,  Sept.  28 
Melvin  T.  Brunetti,  U.S.  Circuit 

Judge,  9th  Cir.,  Oct.  5 
Alice  M.  Batchedler,  U.S.  District 

Judge,  N.D.  Ohio,  Oct.  5 
Donald  E.  Walter,  U.S.  District 

Judge,  W.D.  La.,  Oct.  5 
Ann  C.   Williams,  U.S.   District 

Judge,  N.D.  111.,  Oct.  5 
Mark  L.  Wolf,  U.S.  District  Judge, 

D.  Mass.,  Oct.  5 

Confirmations 

Zharles  A.  Legge,  U.S.  District 
Judge,  N.D.  Cal.,  Sept.  17 

Parcel  Livaudais,  Jr.,  U.S.  District 
Judge,  E.D.  La.,  Sept.  17 

\nthony  J.    Scirica,    U.S.    District 
Judge,  E.D.  Pa.,  Sept.  17 

lynthia   H.    Hall,    U.S.    Circuit 
Judge,  9th  Cir.,  Oct.  3 

■L  Ted  Milburn,  U.S.  Circuit 
Judge,  6th  Cir.,  Oct.  3 

iimory  M.  Sneeden,  U.S.  Circuit 
Judge,  4th  Cir.,  Oct.  3 

uan  R.  Torruella  del  Valle,  U.S. 
Circuit  Judge,  1st  Cir.,  Oct.  3 

Iharles  E.  Wiggins,  U.S.  Circuit 
Judge,  9th  Cir.,  Oct.  3 

Ttomas  A.  Higgins,  U.S.  District 
Judge,  M.D.  Term.,  Oct.  3 

ames  F.  Holderman,  U.S.  District 
Judge,  N.D.  111.,  Oct.  3 

Villiam  D.  Keller,  U.S.  District 
Judge,  CD.  Cal.,  Oct.  3 

loward  D.  McKibben,  U.S.  Dis- 
trict Judge,  D.  Nev.,  Oct.  3 

Iharles  R.  Norgle,  Sr.,  U.S.  Dis- 
trict Judge,  N.D.  111.,  Oct.  3 

Salter  S.  Smith,  Jr.,  U.S.  District 
Judge,  W.D.  Tex.,  Oct.  3 

lichard  F.  Suhrheinrich,  U.S.  Dis- 
trict Judge,  E.D.  Mich., 
Oct.  3 


James  H.  Jarvis  II,  U.S.  District 
Judge,  E.D.  Tenn.,  Oct.  11 

F.  A.  Little,  Jr.,  U.S.  District  Judge, 
W.D.  La.,  Oct.  11 

Appointments 

James  H.  Wilkinson  III,  U.S.  Cir- 
cuit Judge,  4th  Cir.,  Aug.  23 

Jean  G.  Bissell,  U.S.  Circuit  Judge, 
Fed.  Cir.,  Sept.  14 

Elevations 

William  J.  Holloway,  Jr.,  Chief 
Judge,  10th  Cir.,  Sept.  15 

Eugene  E.  Siler,  Jr.,  Chief  Judge, 
E.D.  &  W.D.  Ky.,  Sept.  30 

Senior  Status 

Raymond  J.  Broderick,  U.S.  Dis- 
trict Judge,  E.D.  Pa.,  July  1 

L.  Clure  Morton,  U.S.  District 
Judge,  M.D.  Tenn.,  July  31 

Malcolm  Muir,  U.S.  District  Judge, 
M.D.  Pa.,  Aug.  31 

Bernard  T.  Moynahan,  U.S.  Dis- 
trict Judge,  E.D.  Ky.,  Sept. 
30 

Death 

Benjamin  C.  Dawkins,  Jr.,  U.S. 
District  Judge,  W.D.  La., 
Aug.  31 
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RULES,  from  page  2 

commission  has  been  appointed  to 
determine  compensation. 

Admiralty  rules  B(l),  C(3),  and 
E(4)  would  also  be  changed  to  en- 
sure compliance  with  the  principles 
of  due  process  for  the  attachment 
of  property  or  seizure  of  vessels. 
The  rules  spell  out  procedures  that 
comply  with  a  line  of  Supreme 
Court  cases  beginning  with  Snia- 
dach  v.  Family  Finance  Corp.,  395 
U.S.  337  (1969).  ■ 


MULLEN,  from  page  6 

lieve  enforcement  can  stabilize  the 
problem  and  make  it  less  of  a  prob- 
lem to  a  degree,  but  we  will  never 
eliminate  the  problem  or  reduce  it 
to  an  acceptable  level  unless  we 
eliminate  both  supply  and  de- 
mand— and  demand  is  within  our 
grasp.  We  will  be  using  more  so- 
phisticated techniques.  We  are,  for 
example,  making  increasing  use  of 
court-authorized  wiretaps.  We 
have  had  almost  a  700  percent  in- 
crease in  the  use  of  the  wiretap  in 
just  three  years — 35  in  1981  to 
about  234  in  1983. 


We  will  be  using  more  sophisti- 
cated investigative  techniques  to  a 
greater  degree.  We  will  be  going 
after  the  money  flow,  after  the  as- 
sets. We  are  going  to  have  an  en- 
hanced effort  in  seizing  the  assets 
of  the  traffickers.  If  we  can  show  a 
relationship  between  drug  traf- 
ficking and  the  property  acquired, 
we  can  seize  that  property  on  be- 
half of  the  federal  government.  We 
seized,  in  fiscal  year  1983,  more 
than  200  million  dollars  worth  of 
property.  We  hope  to  improve  on 
that. 

Is  there  any  message  to  the  judi- 
ciary that  you  wish  to  give? 

I  would  encourage  judges  to  re- 
main abreast  of  developments  in 
the  area  of  drug  abuse,  drug  traf- 
ficking, and  the  like.  For  example, 
I've  read  that  the  American  Bar  As- 
sociation recently  approved  a  mo- 
tion of  support  for  using  marijuana 
for  medicinal  purposes.  I  really 
don't  believe  they  examined  all  the 
facts  before  they  made  that  deci- 
sion. Also,  I  often  see  calls  for 
decriminalization  and  I  can  only 
say,  not  only  to  the  judiciary  but  to 
all  concerned  about  the  problem, 
that  you  do  not  make  a  problem  go 
away  by  decriminalizing  it.   This 


has  been  tried  in  a  number  of 
countries,  England  being  one,  and 
they  now  are  aware  that  it  has  not 
worked.  ■ 

JCUS,  from  page  3 

a  law  firm  from  participation  in  any 
case,  pending  before  the  judge,  in 
which  the  law  firm  may  be  in- 
volved. Canon  3  of  the  Code  of 
Conduct  for  Law  Clerks  was  also 
amended  to  require  a  law  clerk  to 
inform  the  judge  of  any  circum- 
stance or  activity  that  might  serve 
as  a  basis  for  disqualification,  in- 
cluding prospective  employment 
and  the  association  of  the  law 
clerk's  spouse  with  a  law  firm  in- 
volved in  a  pending  case. 

•  In  accordance  with  the  Joint 
Statement  of  the  Chief  Justice  and 
the  Attorney  General,  dated  March 
11,  1984,  resolved  that  no  United 
States  marshal  shall  be  required  to 
be  present  in  a  courtroom  during 
trial  except  for  security  purposes. 

•  Authorized  free  distribution  of 
the  local  rules  of  the  courts  of  ap- 
peals and  amended  the  fee  sched- 
ule promulgated  pursuant  to  28 
U.S.C.  §  1913  to  reflect  this  au- 
thorization. ■ 
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Judge  Walter  E.  Hoffman  was  ap- 
rinted  to  the  trial  bench  in  the  East- 
it  District  of  Virginia  in  1954  and, 
iring  the  past  thirty  years,  has  been 
ruing  vigorously  on  behalf  of  both 
\e  court  and  the  cause  of  judicial 
[ministration. 

A  member  of  the  Board  of  the  Ped- 
al Judicial  Center  from  1972  to  1974, 
idge  Hoffman  was  director  of  the 
mter  from  October  1974  until  July 
)77.  Among  his  other  numerous  ac- 
mplishments,  he  was  a  member  and 
mirman  of  the  Judicial  Conference 
ommittee  on  the  Administration  of 
e  Probation  System,  was  appointed 
serve  on  the  Temporary  Emergency 
ourt  of  Appeals,  and  has  chaired  the 
dvisory  Committee  on  Criminal 
ules  since  1978.  Earlier  this  year,  he 
as  a  recipient  of  the  prestigious 
evitt  Distinguished  Service  to  Justice 
ward. 

Judge  Hoffman  is  most  known,  per- 
ips,  for  presiding  over  the  tax  eva- 
on  case  of  Vice  President  Spiro 
%new  in  1973  and  for  handling  the 
cent  trials  in  Nevada  involving  U.S. 
istrict  Judge  Harry  E.  Claiborne. 


Seminar  for  New 
District  Judges  Announced 

The  next  seminar  for  newly  ap- 
pointed U.S.  district  court  judges 
will  be  held  January  7-12,  FJC 
Director  A.  Leo  Levin  and  FJC 
Continuing  Education  and  Train- 
ing Division  Director  Kenneth  C. 
Crawford  announced.  All  semi- 
nar sessions  will  be  held  at  the 
Center's  Dolley  Madison  House 
in  Washington. 

The  traditional  reception  for 
the  new  judges  and  their  families 
will  be  held  on  the  Sunday  pre- 
ceding the  opening  of  the  semi- 
nar (January  6).  The  program  also 
calls  for  a  black-tie  dinner  at  the 
Supreme  Court. 


As  a  former  football  player,  you 
know  that  certain  players  are 
brought  into  the  game  for  special 
plays  or  special  circumstances. 
You  seem  to  have  taken  on  such  a 
role  for  the  federal  judiciary.  Why 
did  you  agree  to  take  on  these 
tasks? 

I  agreed  to  take  these  assign- 
ments for  several  reasons.  First,  it 
is  my  feeling  that  although,  as  a 
senior  judge,  I  have  a  right  to  ac- 
cept or  reject  any  assignment,  as 
long  as  I  am  mentally  and  physi- 
cally capable  of  trying  cases,  I 
should  accept  such  assignments 
unless  there  exists  a  valid  reason 
for  me  to  act  otherwise.  Second,  I 
am  still  drawing  my  regular  salary 
as  a  judge,  and  I  want  to  render 
some  service  as  long  as  I  am  able  to 
do  so.  Last,  I  did  not  personally 
know  any  of  the  parties  involved 
or  their  counsel,  but,  of  course, 
had  seen  the  vice  president  on  tele- 
vision in  1973  and  prior  years.  I 
had  no  prior  knowledge  of  the 
Nevada  judge  who  was  involved  in 
the  most  recent  trial.  I  might  add 
that  it  is  difficult  to  reply  in  the 
negative  to  a  legitimate  request 
from  a  superior  judicial  officer  who 
is  charged  with  the  responsibility 
of  finding  a  district  judge  he  or  she 
believes  capable  of  trying  cases  in- 
volving public  officials  and  who 
must  be  brought  in  from  another 
district. 

Obviously,  these  were  difficult 
assignments!  What  were  some  of 
your  concerns? 

My  principal  concern  was  the 
problem  presented  in  securing  a 
fair  and  impartial  trial  jury,  espe- 
cially where  there  had  been  exten- 
sive advance  publicity  in  the  me- 
dia. The  1973  case  involving  the 
vice  president  did  not  reach  that 
See  HOFFMAN,  page  4 


Crime  Act  Authorizes 
Preventive  Detention, 
Revamps  Sentencing 

The  Comprehensive  Crime  Con- 
trol Act  of  1984,  enacted  by  Con- 
gress in  the  waning  days  of  the 
98th  Congress  and  signed  into  law 
by  President  Reagan  on  October 
12,  makes  sweeping  changes  in  bail 
and  sentencing.  Among  the  new 
law's  key  features  are — 

•  Establishment  of  preventive 
detention. 

•  Sentencing  reform,  overseen 
by  a  presidentially  appointed 
Sentencing  Commission. 

•  Virtual  elimination  of  parole 
for  sentenced  convicts. 

•  Repeal  of  the  statute  providing 
special  treatment  for  youthful 
offenders. 

•  Tightening  of  the  insanity 
defense. 

See  other  stories  on  congressional 
activity,  pages  2,  7,  and  1 1 

The  highly  controversial 
preventive-detention  provision 
that  is  part  of  the  new  legislation 
(Pub.  L.  No.  98-473)  authorizes  the 
holding  of  an  allegedly  dangerous 
defendant  without  bail  if  the  judi- 
cial officer  finds  that  no  conditions 
of  release  would  ensure  the  de- 
fendant's appearance  at  trial  and 
the  safety  of  the  community.  A  re- 
buttable presumption  in  favor  of 
detention  arises  if  the  defendant  is 
charged  with  a  violent  crime  or 
See  CRIME,  page  2 
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some  drug-related  crime  or  is 
charged  with  a  felony  and  has  been 
convicted  at  least  twice  of  violent 
or  drug-related  federal  or  state 
crimes.  The  previous  standard  for 
granting  bail  dealt  only  with  the 
probability  that  a  defendant  would 
appear  for  trial. 

Suspected  felons  who  fit  the  new 
criteria  for  preventive  detention  are 
entitled  to  a  hearing  on  efforts  to 
confine  them  without  bail,  but  the 
burden  is  on  them  to  show  that 
they  are  not  dangerous.  The  new 
law  also  reverses  the  presumption 
favoring  release  after  conviction  or 
pending  appeal. 

The  sentencing  changes  will  re- 
duce the  discretion  that  judges 
now  have  to  vary  the  length  of  a 
sentence  for  a  given  offense.  The 
new  Sentencing  Commission  will 
set  a  narrow  range  of  time  to  be 
served  for  a  particular  crime.  A 
judge  will  be  allowed  to  depart 
from  the  guidelines,  but  only  by 
citing,  on  the  record,  mitigating  or 
aggravating  circumstances.  A  de- 
fendant will  be  able  to  appeal  an 
enhanced  sentence,  and  a  prosecu- 
tor will  be  allowed  to  appeal  a  sen- 
tence that  is  shorter  than  the 
guidelines  provide  for.  Judges  will 
also  have  to  explain  on  the  record  a 
failure  to  require  restitution  when 
it  would  be  appropriate. 

The  U.S.  Sentencing  Commis- 
sion will  have  seven  voting  mem- 
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bers,  appointed  by  the  president 
and  confirmed  by  the  Senate.  At 
least  three  of  these  members  must 
be  active  federal  judges  selected  by 
the  president  from  a  list  of  six 
judges  to  be  submitted  by  the  Judi- 
cial Conference.  The  commission's 
guidelines  are  due  within  eigtheen 
months  and  will  then  become  law 
unless  altered  by  Congress  after  a 
six-month  period  of  study. 

As  part  of  the  move  to  make  sen- 
tences uniform  and  determinate, 
parole  of  newly  sentenced  prison- 
ers has  been  abolished,  and  the 
U.S.  Parole  Commission  will  be 
phased  out  over  a  seven-year  pe- 
riod. Defendants  sentenced  under 
the  new  law  will  know  when  they 
enter  prison  how  long  they  will 
serve,  less  a  maximum  15  percent 
reduction  in  time  for  good 
behavior. 

The  elimination  of  special  treat- 
ment under  the  Youth  Corrections 
Act,  18  U.S.C.  §§  5005-5026,  also 
furthers  the  push  toward  determi- 
nate sentencing.  Under  that  act, 
which  was  repealed  by  the  crime 
control  act,  judges  could  fashion 
open-ended  sentences  of  super- 
vised commitment,  work  release, 
and/or  parole  for  defendants  21  or 
younger.  The  offenders  could  have 
their  criminal  records  expunged  if 
they  satisfactorily  completed  their 
sentences. 

The  insanity  defense  has  been 
curbed  by  elimination  of  one  of  the 
two  tests  used  to  establish  it.  A  de- 
fendant pleading  insanity  must 
now  show  a  mental  disease  making 
it  impossible  to  appreciate  the 
wrongfulness  of  an  act.  The  previ- 
ous irresistible-impulse  insanity 
defense  has  been  abolished.  In  ad- 
dition, the  burden  of  proof  has 
been  shifted.  The  prosecution  no 
longer  has  to  prove  sanity  beyond 
a  reasonable  doubt  once  the  issue 
has  been  raised;  rather,  the  de- 
fendant who  claims  insanity  must 
prove  it  by  clear  and  convincing 
evidence.  And  a  defendant  found 
insane  and  deemed  dangerous  will 
be  held   in  federal  custody  either 


Criminal  Justice  Act 
Rates  Increased 

The  hourly  rates  and  case  com- 
pensation maximums  payable  to 
defense  attorneys  under  the 
Criminal  Justice  Act  were  dou- 
bled by  legislation  that  went  into 
effect  recently. 

Private  attorneys  appointed 
under  the  act  may  now  be  paid 
up  to  $60  per  hour  for  in-court 
time  and  $40  per  hour  for  other 
time  expended  on  a  case.  The 
limits  for  any  one  case  were 
raised  to  $2,000  for  felonies,  $800 
for  misdemeanors,  $500  for  other 
representations,  and  $2,000  for 
appeals.  The  legislation  does  not 
change  the  procedures  for 
waiving  the  case  compensation 
maximums. 

According  to  Administrative 
Office  Director  William  E.  Foley, 
the  new  hourly  rates  apply  to  all 
work  performed  on  or  after  Octo- 
ber 12,  the  date  President  Reagan 
signed  the  Comprehensive  Crime 
Control  Act  (Pub.  L.  No.  98-473), 
which  includes  the  higher  limits. 
The  former  hourly  rates  apply  to 
all  work  done  before  that  date, 
even  though  a  case  may  not  be 
completed,  or  a  claim  submitted, 
until  after  the  legislation's  effec- 
tive date.  Director  Foley  said, 
however,  that  the  higher  case 
maximums  apply  to  any  case  in 
which  some  portion  of  the  work 
was  performed  on  or  after  Octo- 
ber 12. 


until  he  or  she  is  deemed  no  longer 
dangerous  or  until  a  state  mental 
institution  will  accept  the 
defendant. 

Other  provisions  of  the  omnibus 
bill— 

•  Create  a  National  Drug  Policy 
Enforcement  Board,  headed  by  the 
attorney  general,  to  coordinate  the 
efforts  of  the  various  federal 
agencies  involved  in  drug  control. 

•  Create  new  computer-related 
crimes.  Spying  by  computer — ob- 
taining classified  information  from 
a   computer   that  could   harm  the 

See  CRIME,  page  3 
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Calendar 

Jov.  29-30  Judicial  Conference 
Subcommittee  on  Federal- 
State  Relations 

Jov.  29-30  Judicial  Conference 
Subcommittee  on  Federal 
Jurisdiction 

>ec.  3-5  Workshop  for  Judges  of 
the  Eighth  and  Tenth  Cir- 
cuits 

>ec.  10-11  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics 

»ec.  10-11  Judicial  Conference 
Committee  on  the  Adminis- 
tration of  the  Magistrates 
System 

>ec.  10-14  Seminar  for  New  As- 
sistant Federal  Public  and 
Community  Defenders 

»ec.  12-14  Judicial  Conference 
Subcommittee  on  Judicial 
Improvements 

>ec.  13-14  Judicial  Conference 
Subcommittee  on  Sup- 
porting Personnel 

!RIME,  from  page  2 

Jnited  States  or  help  another 
ation — is  a  newly  created  felony. 
Jnauthorized  use  of  computer  data 
bout  credit  or  financial  records, 
laking  unauthorized  changes  af- 
?cting  a  government  computer's 
peration,  and  unauthorized  de- 
truction  of  information  obtained 
rom  a  government  computer  were 
lade  misdemeanors. 

•  Make  it  easier  for  federal  pros- 
cutors  to  seize  profits  from 
rganized-crime  rings  and  drug 
■affickers. 

•  Create  a  Crime  Victims  Fund, 
^hich  will  be  financed  through 
ines,  forfeitures,  forfeited  collat- 
ral,  and  special  assessments  col- 
?cted  from  persons  convicted  of 
rimes. 

Most  of  the  law's  provisions  go 
nto  effect  immediately.  An  excep- 
ion  is  its  sentencing  facets,  which 
epend  on  the  proposed  guide- 
ines.  ■ 


Holiday  Message  from  Chief  Justice 
Warren  E.  Burger 


Chief  Justice  Warren  E.  Burger 

The  Holiday  Season  traditionally 
affords  the  occasion  to  thank  col- 
leagues and  staffs  for  their  support 
and  good  works,  provides  the  op- 
portunity to  reflect  on  past  accom- 
plishments and  to  look  forward  to 
the  future. 

When  I  first  extended  personal 
Holiday  Greetings  in  1969,  there 
were  416  authorized  federal  judge- 
ships; today  there  are  768.  With 
senior  judges,  the  total  is  now  well 
over  1,000.  For  fiscal  year  1969, 
there  were  10,428  filings  in  the 
courts  of  appeals  and  102,606  cases 
commenced  in  the  trial  courts.  In 
fiscal  year  1984,  31,490  appeals 
were  commenced  and  290,320  cases 
were  docketed  in  the  district 
courts.  The  growth  in  our  "family" 
and  the  growth  of  our  workload 
are  both  remarkable  and  alarming. 

In  1969,  state  prison  inmates 
filed  9,312  cases  in  the  district 
courts.  This  year,  the  total  is  al- 
most double.  While  the  task  of 
handling  these  cases  has  been 
aided  greatly  by  the  manual  pre- 
pared in  1980  by  a  Federal  Judicial 
Center  committee  and  by  other  in- 
novations, the  burden  remains 
high.  Changes  are  needed  from 
outside  the  judiciary.  I  have  spo- 
ken often  about  converting  our 
prisons   into   places  of  education, 


training,  and  production.  The  fail- 
ures of  existing  institutions  directly 
affect  our  caseloads. 

To  your  great  credit,  you  have 
responded  with  vitality  and  dedi- 
cation as  the  increasing  dockets 
and  cases  have  grown  in  complex- 
ity. We  are  terminating  record 
numbers  of  cases,  due  in  no  small 
part  to  our  senior  judges,  whose 
contributions  are  legion.  Produc- 
tivity has  been  enhanced  further 
through  the  development,  intro- 
duction, and  implementation  of 
automation.  While  concentrated  ef- 
forts are  being  made  to  implement 
the  federal  courts'  five-year  auto- 
mation plan,  the  success  of  these 
computerized  operations  depends 
on  the  ability  of  our  courts'  staffs 
to  adapt  rapidly  to  the  new  proce- 
dures, to  train  their  fellow  work- 
ers, and  to  provide  practical  feed- 
back to  the  computer  designers. 

We  will  face  the  same  challenges 
in  1985  as  we  have  in  the  past,  and 
no  doubt  some  new  ones.  The  re- 
cently enacted  Comprehensive 
Crime  Control  Act  will  bring  addi- 
tional matters  to  already  crowded 
dockets,  but  I  am  confident  you 
will  meet  this  new  task.  For  this 
and  for  your  unswerving  support 
and  cooperation  over  the  past  year, 
I  express  my  deep  appreciation. 

Mrs.  Burger  joins  me,  as  do  my 
colleagues  on  the  Court,  in  wishing 
all  of  you  and  your  families  a 
happy  Holiday  Season. 

Sincerely, 


LU> {.t%A*f^~ 


New  Telephone  Number 
for  U.S.  Supreme  Court 

The  Supreme  Court  has  a  new 
telephone  number.  The  Court's 
switchboard  now  answers  to 
(202)  479-3000  and  FTS  989-3000. 
Individual  extensions  and  the 
last  four  digits  of  direct-dial 
numbers  remain  the  same. 
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point,  as  the  plea  agreement  and 
the  plea  of  nolo  contendere  termi- 
nated the  matter.  The  1984  case,  in 
which  the  active  U.S.  district  judge 
was  the  defendant,  was  tried  twice 
because  the  first  jury  failed  to 
reach  an  agreement  as  to  his  guilt 
or  innocence.  In  that  case  I  pre- 
pared a  questionnaire  to  be  com- 
pleted  by   each   prospective   juror 


full  day  and  about  two  hours  of  the 
second  day.  Considering  the  pub- 
licity given  to  the  matter,  including 
the  fact  that  the  prior  trial  resulted 
in  a  hung  jury,  that  is  probably 
somewhat  of  a  record  in  obtaining 
an  acceptable  jury  in  a  case  in 
which  a  public  official  is  the  de- 
fendant. I  might  add  that  much  of 
the  advance  publicity  was  favor- 
able to  the  defendant,  and  the  in- 
terests  of  the   United  States   in 


"Serving  in  another  district,  especially  a  district  outside 
my  own  circuit,  has  broadened  my  judicial  education." 


when  the  juror  reported  for  duty. 
The  questionnaire  did  not  mention 
the  name  of  the  defendant,  but 
covered  a  wide  variety  of  back- 
ground information  with  respect  to 
each  juror  and  was  signed  by  the 
juror  under  the  penalties  of  per- 
jury. Copies  of  the  questionnaire 
were  then  made  available  to  coun- 
sel, and  after  a  brief  opportunity 
for  inspection,  the  prospective  ju- 
rors' names  were  drawn  by  lot, 
with  four  jurors  reporting  to  the 
courtroom  for  the  voir  dire  exami- 
nation by  the  court  and  counsel. 

While  ordinarily  I  am  a  firm  be- 
liever that  judges  should  conduct 
the  voir  dire,  with  the  right  re- 
served to  counsel  to  have  the  court 
submit  additional  questions,  in  this 
case  I  permitted  counsel  to  ask  spe- 
cific questions  of  the  four  prospec- 
tive jurors;  and  if  it  appeared  that 
one  or  more  jurors  by  their  prior 
answers  might  be  biased,  I  then 
permitted,  in  the  absence  of  the 
other  three  jurors,  a  further  exami- 
nation of  the  single  juror.  This  pro- 
cedure was  repeated  until  we  se- 
cured a  sufficient  number  of 
prospective  jurors  and  alternates, 
at  which  time  the  peremptory  chal- 
lenges were  exercised. 

The  use  of  the  questionnaire 
saved  a  great  deal  of  time,  as  it 
provided  all  background  informa- 
tion customarily  requested  by 
counsel.  The  jury  in  the  second 
Nevada  trial  was  selected  after  one 


securing  a  fair  and  impartial  jury 
were  directly  involved. 

You  continue  to  carry  your 
caseload  at  the  U.S.  District  Court 
for  the  Eastern  District  of  Virginia 
in  addition  to  these  special  assign- 
ments. Isn't  that  too  demanding  a 
schedule? 

Actually,  I  do  not  carry  any  reg- 
ular caseload  in  the  Eastern  District 
of  Virginia.  I  refer  to  myself  as  a 
"substitute"  and  am  always  avail- 
able, unless  on  special  assignment 
elsewhere,  to  take  a  particular 
case.  This  might  arise  when  an  ac- 
tive judge  is  ill  or  away  on  other 
matters — whether  for  pleasure  or 
business,  recusals,  or,  more  fre- 
quently, when  the  trial  of  a  case 
before  an  active  judge  requires 
more  time  than  anticipated  and  the 
judge  therefore  cannot  be  available 
on  the  scheduled  date  for  trial.  We 
assign  cases  for  a  specific  trial  date, 
and  counsel  know  that  the  case 
will  be  tried  on  that  date,  which  is 
set  about  four  months  in  advance. 
Under  this  arrangement,  we  hardly 
ever  miss  a  trial  date. 

Specifically,  in  answer  to  your 
question,  it  is  not  too  demanding  a 
schedule  for  me.  In  fact,  after  I 
dispose  of  two  remaining  cases  in 
which  I  am  now  serving  as  a  spe- 
cial master  for  the  Supreme  Court, 
I  will  have  ample  time  for  my 
duties. 

In  general,  are  there  special 
problems  for  a  judge  coming  into 


another  district  outside  his  or  her 
headquarters  to  try  a  case?  Are 
there  any  special  preparations  a 
judge  should  make  before  going 
into  another  district? 

Other  than  arranging  to  obtain 
any  local  rules  in  the  district  to  be 
visited,  and  requesting  that  civil 
cases  be  thoroughly  subjected  to 
pretrial,  I  do  not  believe  the  judge 
need  be  concerned  with  special 
preparations  in  trying  cases  in  an- 
other district.  Of  course,  situations 
might  arise  in  which  decisions 
from  other  circuits  would  require  a 
visiting  judge  to  examine  the  au- 
thorities of  the  circuit  in  which  the 
case  is  tried,  but  these  questions 
are  not  generally  capable  of  ascer- 
tainment before  the  actual  trial. 
The  uniformity  of  the  federal  rules 
has  aided  greatly  in  permitting 
judges  from  outside  a  district  to  try 
cases  within  that  district. 

Do  you  feel  it  is  helpful  for  dis- 
trict judges  to  try  cases  outside 
their  districts? 

The  trial  of  cases  outside  my  dis- 
trict has  been  very  helpful  to  me. 
The  attorneys  may  act  differently; 
the  procedures  may  vary  slightly, 
especially  in  the  selection  of  juries; 
the  circuit  opinions  may  be  in  con- 
flict with  the  decisions  of  one's 
own  circuit;  the  order  of  the  trial  of 
cases  may  vary,  particularly  where 
a  district  uses  a  "trailing"  docket 
or  similar  procedure.  My  only  ad- 
vice to  a  visiting  judge  is  to  adopt 
the  old  adage  "When  in  Rome,  do 
as  the  Romans  do."  Serving  in  an- 
other district,  especially  a  district 
outside  my  own  circuit,  has  broad- 
ened my  judicial  education. 

You  have  also  sat  on  circuit 
courts  throughout  the  country. 
How  often  have  you  done  this 
recently? 

My  most  recent  experience  on 
the  circuit  level  was  in  March 
1984— just  prior  to  the  first  trial  in 
Nevada — when  I  served  with  the 
Third  Circuit  in  Philadelphia.  I 
have  a  two-week  sitting  scheduled 
with  the  Eleventh  Circuit  in  At- 
See  HOFFMAN,  page  5 
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anta  in  April  1985.  I  have  served 
?n  all  circuit  courts  throughout  the 
rountry — some  on  a  number  of 
occasions — except  the  Eighth,  the 
renth,  and  the  new  Federal 
Zircuit. 

Do  you  feel  this  is  a  helpful  ex- 
perience for  a  trial  judge? 

Yes,  I  feel  that  it  is  very  helpful 
or  a  trial  judge  to  sit  with  an  ap- 
pellate court.  It  gives  you  an  in- 
sight on  the  manner  in  which  ap- 
peals are  presented  and  on  what 
^ou  should  attempt  to  anticipate 
vhen  trying  cases  on  the  district 
evel.  Frequently  cases  are  not  well 
presented  at  the  trial  stage,  and 
vhen  one  is  sitting  as  an  appellate 
udge,  counsel  will  attempt  to  per- 
suade the  court  to  overlook  the 
rial  deficiencies  to  seek  the  ends  of 
ustice  in  a  given  case.  As  we  all 
enow,  when  the  appellate  opinion 
s  filed,  it  is  sometimes  difficult  to 
ecognize  the  case  over  which  one 
^resided  at  trial. 

What  are  the  benefits  for  circuit 
udges  in  having  a  trial  judge  sit 
vith  them? 

When  a  district  judge  has  been 
issigned  one  or  more  opinions  to 
vrite,  obviously  that  is  of  assis- 
ance  to  the  circuit  judges.  Like- 
vise,  I  would  assume,  but  do  not 
enow,  that  a  circuit  judge  without 
rial  experience  would  be  especially 
nterested  in  the  reaction  of  a  dis- 
rict  judge  to  procedural  matters. 

Over  the  past  several  years,  the 
lumber  of  federal  judges  has  in- 
Teased  dramatically.  Although  we 
leed  more  personnel  to  keep  pace 
vith  the  increase  in  filings,  is 
here  a  point  at  which  further  in- 
reases  in  the  judiciary  might 
present  some  problems?  If  so, 
vhat  are  some  of  those  problems; 
ind  can  you  suggest  any  solu- 
ions? 

When  my  name  first  appeared  in 
volume  213  of  F.2d  as  a  district 
udge  in  1954,  the  ten  circuits  had  a 
otal  of  65  active  circuit  judges  and 
!35  active  district  judges  serving 


the  country  under  lifetime  appoint- 
ments. My  own  circuit,  the  Fourth, 
had  3  active  circuit  judges  and  16 
active  district  judges.  Now,  by 
comparison,  the  Fourth  Circuit  has 
11  active  circuit  judges,  and  44  ac- 
tive district  judges,  although  I 
must  admit  that  the  recent  nomina- 
tions and  confirmations  have  been 
coming  with  such  rapidity  that  I 
find  it  difficult  to  keep  track  of  the 
numbers.  Thus,  the  increase  in  the 


Judge  Walter  E.  Hoffman 

Fourth  Circuit  alone  has  been 
nearly  400  percent  on  the  circuit 
level  and  almost  300  percent  on  the 
district  level.  I  presume  that  the 
other  circuits  have  increased  by  ap- 
proximately the  same  degree. 

Of  course,  the  filings  have  also 
increased  to  such  an  extent  that  the 
increase  in  the  number  of  judges 
was  absolutely  necessary.  The  na- 
ture of  federal  cases  has  altered 
considerably  since  1954.  Even  the 
many  cases  filed  by  prisoners  un- 
der 42  U.S.C.  §  1983  require  the  at- 
tention of  district  judges,  as  the 
appellate  courts  are  well  aware  of 
some  of  the  constitutional  implica- 
tions involved  and  do  not  hesitate 
to  reverse  a  district  judge  who  fails 
to  recognize  these  points. 

I  do  not  necessarily  feel  that  the 
creation  of  more  circuits  and  more 
districts  will  solve  the  problems. 
Admittedly,  the  organizational  and 


administrative  responsibilities  of  a 
chief  judge  of  a  circuit  or  district 
will  increase  whenever  judges  are 
added.  However,  those  problems 
are  not  insurmountable  if  the  chief 
judge  is  willing  to  modify  proce- 
dures to  provide  for  a  delegation  of 
duties,  a  reduction  in  the  number 
constituting  an  en  banc  court,  and  a 
willingness  to  accede  to  the  major- 
ity views  of  the  active  judges  even 
if  the  chief  judge  may  be  of  a  con- 
trary opinion. 

Judges  are  nominated  with  an 
eye  to  politics.  It  is  unfortunate 
that,  frequently,  the  better  quali- 
fied, available  prospect  for  a  nomi- 
nation is  passed  over  solely  be- 
cause of  political  implications. 
Nevertheless,  federal  judges  must 
be  selected  in  some  manner,  and 
the  election  of  judges  assuredly  has 
not  resulted  in  the  best  qualified 
man  or  woman  serving.  The  ap- 
pointment of  a  commission,  ad- 
vanced during  the  Carter  adminis- 
tration, was  a  step  in  the  right 
direction,  but  that  system  had  its 
deficiencies  and  political  implica- 
tions took  over.  It  is  my  personal 
belief  that  the  American  Bar  Asso- 
ciation, which  should  work  in  con- 
junction with  a  state  bar  associa- 
tion when  considering  nominations 
for  federal  judgeships,  should  be 
given  a  greater  weight  than  it  is 


"When  the  appellate 
opinion  is  filed,  it  is 
sometimes  difficult  to 
recognize  the  case  over 
which  one  presided  at 
trial." 


now  accorded,  and  should  be  cut 
loose  from  political  aspects.  I  real- 
ize that  this  may  not  be  possible, 
and  it  is  entirely  possible  that  in 
1954  I  may  have  been  classified  as 
"not  qualified"  and  still  received 
the  appointment.  I  do  not  know,  as 
I  have  never  seen  the  ABA  report 

See  HOFFMAN,  page  6 
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and  know  nothing  of  its  contents. 

We  all  know  that  the  tendency  of 
the  Congress  to  pass  legislation 
giving  more  jurisdiction  to  the  fed- 
eral courts  has,  in  large  measure, 
been  the  cause  of  increased  filings. 
It  has  been  said  that  this  country 
may  be  "overlegislated,"  rather 
than  "overlitigated."  But  this  is  a 
matter  for  the  Congress  to  deter- 
mine, and  the  members  of  the 
House  and  Senate  are  cognizant  of 
the  fact  that  when  jurisdiction  is 
increased,  the  personnel  to  handle 
the  increase  must  be  adequate. 


"It  has  become  increas- 
ingly difficult  to  per- 
suade qualified  attorneys 
to  accept  nominations  for 
federal  judgeships/' 


The  failure  to  make  judicial  nom- 
inations based  on  qualifications 
and  experience  may  be  occasioned 
by  the  vast  increase  in  numbers  of 
the  federal  judiciary.  The  impor- 
tance of  the  position  has  dimin- 
ished in  the  eyes  of  the  public.  I  re- 
call it  was  reported  that  President 
Truman  once  said  to  a  prospective 
nominee  for  a  judgeship,  who  was 
protesting  that  he  was  not  qualified 
to  serve,  "You  don't  have  to  have 
any  sense  to  be  a  federal  judge." 
The  nomination  and  confirmation 
followed  and,  as  was  predictable, 
the  person  involved  never  did 
meet  the  test  of  being  a  qualified 
federal  judge. 

As  a  judge  with  more  than  thirty 
years'  experience,  what  do  you 
consider  to  be  the  greatest  prob- 
lems of  the  federal  judiciary 
today? 

What  I  have  just  related  is  prob- 
ably one  of  the  greatest  problems. 
Allied  to  this  point  is  the  fact  that 
the  salaries  of  federal  judges  have 
not  kept  abreast  of  the  income  of 
well-qualified  attorneys.  It  has  be- 


come increasingly  difficult  to  per- 
suade qualified  attorneys  to  accept 
nominations  for  federal  judge- 
ships, principally  because  at  the 
average  age  of  appointment,  the 
attorneys  have  children  either  in 
college  or  about  to  enter  college, 
with  education  expenses  from 
$4,000  to  $12,000  per  year. 

Aside  from  the  issue  of  judge  se- 
lection and  salary,  district  judges 
are  confronted  with  the  abolition  of 
the  U.S.  Marshals  Service  in  all 
civil  cases  other  than  those  of  a 
specially  sensitive  nature  requiring 
protection.  Thus,  in  all  civil  jury 
cases,  we  will  be  without  the  ser- 
vice of  a  deputy  marshal.  Answers 
to  such  questions  as  who  will  re- 
spond to  a  door  knock  from  the 
jury  room,  and  who  will  deliver  a 
jury  note  to  the  judge,  are  not 
forthcoming.  Will  it  be  the  judge's 
law  clerk,  thus  bringing  the  judge 
into  the  picture,  with  a  related 
claim  of  jury  tampering?  Will  it  be 
a  deputy  clerk,  who  may  have 
charge  of  certain  exhibits,  such  as 
narcotic  drugs,  that  are  not  cus- 
tomarily sent  to  a  jury  room?  Or 
will  we  create  a  new  position,  all  of 
which  is  possible  only  at  the  ex- 
pense of  the  taxpayers?  Even  now, 


Civil  Procedure.  At  the  very  least, 
a  ten-year  experience  with  the  re- 
vised rule  4(c)  should  be  studied 
before  further  reducing  the  service 
to  the  courts  by  the  U.S.  marshals. 
The  history  of  the  establishment  of 
the  office  of  U.S.  marshal  will  re- 
veal that  one  of  its  primary  pur- 
poses was  to  serve  as  an  "aid  to 
the  court." 

You  have  been  unusually  gener- 
ous with  your  time  in  contributing 
to  the  orientation  of  newly  ap- 
pointed federal  district  judges. 
What  do  you  see  as  the  major  im- 
mediate educational  needs  of  a 
new  federal  trial  judge? 

My  experience  with  the  three-  to 
four-day  orientation  seminars  for 
newly  nominated  or  appointed 
federal  judges  has  been  most  re- 
warding. In  fact,  I  feel  that  it  is  my 
greatest  contribution  to  the  federal 
judiciary.  These  nominees  for 
judgeships,  together  with  those 
who  may  have  been  confirmed  and 
even  those  who  may  have  been  in 
office  for  a  short  time,  are  invited 
by  the  Federal  Judicial  Center  to  at- 
tend an  orientation  seminar  at  the 
earliest  possible  moment  after 
nomination.  True,  there  may  be  a 
lapse  of  several  months  to  wait  for 


"I  like  to  feel  that  judges  have  become  better  educated  in 
the  necessity  of  some  organization  or  system  in  the  dispo- 
sition of  cases/' 


some  judges  are  in  the  process  of 
releasing  one  of  their  law 
clerks — in  anticipation  that  the 
marshal  will  be  removed  from 
courtroom  duty  in  all  except  crimi- 
nal cases — to  permit  a  court  crier  to 
be  hired  to  carry  on  the  duties  of 
the  deputy  marshal.  But  such  a 
procedure  does  not  divorce  the 
judge  from  the  jury  as  it  should, 
certainly  while  a  jury  is 
deliberating.  As  we  all  know,  the 
Marshals  Service  has  already  been 
relieved  of  the  duty  of  serving 
processes  and  subpoenas  in  civil 
cases  by  the  1980  amendment  to 
rule   4(c)   of  the   Federal   Rules  of 


a  sufficient  number  to  justify  a 
seminar,  but  when  six  or  more  are 
eligible,  it  is  customary  to  make  ar- 
rangements for  the  seminar.  The 
response  of  those  attending  these 
seminars  has  been  very  gratifying. 
Even  newly  nominated  circuit 
judges  who  have  not  had  prior  ju- 
dicial experience  are  now  invited  to 
attend,  as  it  is  their  duty,  in  about 
90  percent  of  their  cases,  to  review 
the  action  of  the  district  judge.  The 
seminar  gives  all  a  feeling  of  what 
it  is  like  to  be  a  district  judge.  As 
one  recently  appointed  circuit 
judge  said,  "It  was  one  of  the 
See  HOFFMAN,  page  8 
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Appointments 

H.    Russel   Holland,    U.S.    District 

Judge,  D.  Alaska,  July  23 
Marcel  Livaudis,  Jr.,  U.S.  District 

Judge,  E.D.  La.,  Sept.  19 
Cynthia    H.    Hall,    U.S.    Circuit 

Judge,  9th  Cir.,  Oct.  4 
Walter  S.  Smith,  Jr.,  U.S.  District 

Judge,  W.D.  Tex.,  Oct.  6 
H.    Ted    Milburn,    U.S.    Circuit 

Judge,  6th  Cir.,  Oct.  9 
Elevations 
Robert  L.  Taylor,  Chief  Judge,  E.D. 

Tenn.,  Oct.  9 
Truman  M.  Hobbs,  Chief  Judge, 

M.D.  Ala.,  Oct.  15 
Resignations 
Fred   M.    Winner,    U.S.    District 

Judge,  D.  Colo.,  Aug.  1 
Robert  O'Conor,  Jr.,  U.S.  District 

Judge,  S.D.  Tex.,  Sept.  30 
Senior  Status 

James  A.  von  der  Heydt,  U.S.  Dis- 
trict Judge,   D.   Alaska,  July 

15 
John  R.  Brown,  U.S.  Circuit  Judge, 

5th  Cir.,  July  20 
Charles  W.  Joiner,  U.S.  District 

Judge,  E.D.  Mich.,  Aug.  15 
Robert  H.  McWilliams,  U.S.  Circuit 

Judge,  10th  Cir.,  Aug.  31 
Herbert  Y.   C.   Choy,  U.S.   Circuit 

Judge,  9th  Cir.,  Oct.  3 
Death 
Walter  Ely,  Jr.,  U.S.  Circuit  Judge, 

9th  Cir.,  Oct.  9 


New  Law  Limits  Priorities  for  Some  Civil  Cases, 
Expands  Computer-Chip  Copyright  Protection 


Legislation  sharply  reducing  the 
categories  of  civil  cases  entitled  to 
expedited  consideration  in  the  fed- 
eral courts,  creating  a  new  body  to 
assist  state  judicial  systems,  estab- 
lishing new  sites  where  federal 
courts  may  sit,  and  providing  new 
legal  protection  to  makers  of  com- 
puter chips  was  signed  by  Presi- 
dent Reagan  on  November  8.  The 
provisions  are  part  of  Pub  L.  No. 
98-620,  98  Stat.  3335,  which  won  fi- 
nal congressional  approval  on  Oc- 
tober 9. 

Civil  priorities.  Under  title  IV 
of  the  new  act,  about  eighty  stat- 
utes granting  priority  handling  to  a 
wide  variety  of  civil  cases  on  the 
dockets  of  federal  trial  and  appel- 
late courts  are  repealed  or  deleted 
from  the  U.S.  Code.  The  statutory 
expedition  requirements  had  be- 
come so  numerous  that  it  was  vir- 
tually impossible  for  the  courts  to 
reconcile  and  comply  with  compet- 
ing priorities.  See  Priorities  for  the 
Handling  of  Litigation  in  the  United 
States  District  Courts  (Federal  Judi- 
cial Center  1976);  Priorities  for  Han- 
dling Litigation  in  the  United  States 
Courts  of  Appeals  (Federal  Judicial 
Center  1977). 

The  legislation  does  not  affect 
the  priority  processing  of  criminal 
cases  under  the  Speedy  Trial  Act;  it 
also  retains   the   existing  require- 


Some  Social 
to  Be  Remanded 

The  Social  Security  Disability 
Benefits  Reform  Act  of  1984  (Pub.  L. 
No.  98-460)  was  signed  by  President 
Reagan  on  October  9.  The  new  law 
changes,  among  other  things,  the 
standard  of  review  to  be  used  by  the 
secretary  of  Health  and  Human 
Services  when  making  determina- 
tions concerning  the  termination  of 
social  security  disability  benefits. 

Of  significant  interest  to  the  fed- 
eral courts  is  section  2(d)(2)(C)  and 


Security  Cases 

to  HHS  for  Review 

(D),  which  provides  that  requests 
for  judicial  review  in  actions 
relating  to  medical  improvement 
that  were  pending  in  the  federal 
courts  on  September  19,  1984,  as 
well  as  cases  in  which  a  timely  re- 
quest for  judicial  review  is  or  has 
been  made  within  sixty  days  prior 
to  the  enactment  date,  are  to  be  re- 
manded to  the  secretary  of  HHS  for 
review  in  accordance  with  the 
amended  standards. 


ment  for  the  expedited  treatment 
of  habeas  corpus  petitions,  cases 
seeking  temporary  restraining  or- 
ders or  preliminary  injunctive  re- 
lief, and  appeals  of  civil  contempt 
commitments.  Further,  it  requires 
expedition  of  any  other  action  if 
"good  cause"  for  expedition  is 
shown  by  a  demonstration  from 
the  factual  setting  of  the  case  that  a 
right  under  the  Constitution  or  a 
federal  statute  would  be  main- 
tained by  prompt  judicial  action. 

Aside  from  its  specific  require- 
ments, the  act  provides  that  each 
federal  court  shall  determine  the 
order  in  which  civil  actions  are 
heard  and  determined.  The  Judicial 
Conference  may  modify  the  prior- 
ity rules  adopted  by  the  courts  to 
establish  consistency  among  the 
circuits. 

State  Justice  Institute.  Title 
II  of  the  act  establishes  a  private, 
nonprofit  corporation,  the  State 
Justice  Institute,  to  help  improve 
judicial  administration  in  state 
court  systems.  The  institute  is  au- 
thorized to  award  grants  and  to  en- 
ter into  contracts  to  conduct  re- 
search and  demonstrations,  to 
provide  technical  assistance  and 
training,  and  to  serve  as  an  infor- 
mation clearinghouse.  It  is  further 
authorized  to  participate  in  joint 
projects  with  other  agencies,  spe- 
cifically including  the  Federal  Judi- 
cial Center. 

Among  the  areas  listed  in  the  act 
for  potential  study  are  alternative 
means  for  using  nonjudicial  per- 
sonnel in  court  decision-making 
activities,  causes  of  trial  and  appel- 
late delay  in  resolving  cases,  and 
methods  for  measuring  the  per- 
formance of  judges  and  courts. 

The  institute  will  be  governed  by 
an  eleven-member  board  of  direc- 
tors appointed  by  the  president 
and  confirmed  by  the  Senate.  Six 
of  those  directors  are  to  be  state 
See  ACT,  page  12 
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United  States  Court  of 
Appeals  for  the  Eleventh 
Circuit,  Atlanta 
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finest  educational  experiences  in 
my  lifetime,  and  I  would  make  the 
attendance  mandatory  for  those 
without  prior  judicial  experience." 
Of  course,  there  are  nominees  from 
the   state  court   bench,   and   for 


Seated,  I.  to  r.,  are  Judge  Gerald  B.  Tjoflat,  Senior  Judge  David  W.  Dyer,  Senior 
Judge  Elbert  P.  Tuttle,  Chief  Judge  John  C.  Godbold,  Senior  Judge  Warren  L. 
Jones,  Judge  Paul  H.  Roney,  and  Judge  James  C.  Hill.  Standing,  I.  to  r.,  are 
Judge  Thomas  A.  Clark,  Judge  Joseph  W.  Hatchett,  Judge  Frank  M.  Johnson, 
Jr.,  Judge  Robert  S.  Vance,  Judge  Peter  T.  Fay,  Judge  Phyllis  A.  Kravitch,  Judge 
Albert  J.  Henderson,  and  Judge  R.  Lanier  Anderson  III.  At  left  is  the  U.S.  Court 
of  Appeals  building  in  Atlanta. 


As  to  the  major  immediate  edu- 
cational needs  of  a  new  federal  trial 
judge,  it  can  only  be  said  that  they 
vary  considerably.   An  attorney 


"I  feel  that  my  experience  with  the  three-  to  four-day  ori- 
entation seminars  for  [new  district]  judges  is  my  greatest 
contribution  to  the  federal  judiciary/' 


them,  it  is  mainly  an  educational 
advantage  in  federal  judicial  proce- 
dural matters. 

When  I  was  serving  as  the  direc- 
tor of  the  Federal  Judicial  Center 
from  October  1974  until  July  1977,  I 
was  concerned  about  the  lag  be- 
tween the  time  a  new  judge  took 
office  and  the  date  the  one-week 
orientation  seminar  began.  In  some 
instances,  eighteen  months  to  two 
years  had  elapsed.  Now,  with  the 
mini-orientation  seminar  occurring 
promptly,  the  Center  has  been  able 
to  broaden  the  scope  of  its  annual 
seminars  for  newly  appointed 
judges.  I  certainly  hope  that  the 
Center  will  continue  to  provide  this 
valuable  assistance  to  the  new 
judges. 


with  vast  courtroom  experience  in 
the  trial  of  a  case,  as  is  the  situa- 
tion when  an  experienced  state 
court  judge  is  nominated,  will  need 
less  than  others.  However,  some 
attorneys  are  nominated  who  have 
seldom,  if  ever,  been  in  a  court- 
room. And  many  have  never  tried 
a  criminal  case.  Law  professors,  al- 
though thoroughly  educated  in 
studying  decisions  of  various 
courts,  may  have  never  practiced 
law,  or  if  they  have,  their  court- 
room experience  may  be  next  to 
nothing.  At  the  very  least,  these 
mini-orientation  seminars  give 
nominees  a  feeling  of  confidence 
with  respect  to  their  ability  to  as- 
sume the  role  of  an  active  judge. 
It  has  been  more  than  seven 


years  since  you  returned  to  the 
bench  from  the  Center.  Is  there 
anything  in  particular  about  your 
work  there  that  you  miss,  any- 
thing that  you  don't? 

Although  I  miss  the  association 
of  my  many  friends  at  the  Federal 
Judicial  Center,  I  have  been  able 
occasionally  to  renew  these  friend- 
ships, particularly  through  the  Ed- 
ucation and  Training  Division  by 
way  of  the  mini-orientation  semi- 
nars and  circuitwide  workshops 
when  they  are  held  for  the  Fourth 
Circuit  judges.  Likewise,  I  have 
frequent  contacts  with  Director 
Levin  and  Deputy  Director  Nihan 
through  the  Conference  of  Metro- 
politan District  Chief  Judges  and 
by  serving  as  its  chairman,  al- 
though I  relinquished  the  position 
of  chief  judge  of  the  Eastern  Dis- 
trict of  Virginia  on  July  1,  1973.  Ad- 
ditionally, of  course,  I  have  been 
called  upon  by  the  Division  of 
Inter-Judicial  Affairs  and  Informa- 
tion Services  and  the  Research  Di- 
vision. The  only  division  I  have 
stayed  away  from  is  the  Division  of 
Innovations  and  Systems  Develop- 
See  HOFFMAN,  page  9 
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New  Center  Publications  Examine  Civil  Rules, 
Drug  Aftercare,  and  Prisoners'  Filing  Fees 


The  Center  recently  published 
The  August  1983  Amendments  to  the 
Federal  Rules  of  Civil  Procedure: 
Promoting  Effective  Case  Management 
and  Lawyer  Responsibility,  a  short 
monograph  by  Professor  Arthur 
Miller  of  Harvard  Law  School,  who 
has  served  since  1978  as  reporter  to 
the  Advisory  Committee  on  Civil 
Rules. 

The  monograph,  an  adaptation 
of  his  lecture  at  a  recent  Center 
workshop  for  district  and  circuit 
judges,  analyzes  the  committee's 
reasons  for  proposing  the  amend- 
ments to  rules  7,  11,  16,  and  26  that 
became  law  August  1,  1983,  and 
explains  the  responsibilities  they 
impose  on,  and  opportunities  they 
offer  to,  both  judges  and  lawyers. 


A  Process-Descriptive  Study  of  the 
Drug  Aftercare  Program  for  Drug- 
Dependent  Federal  Offenders  by 
James  B.  Eaglin,  another  recent 
Center  publication,  presents  the 
results  of  a  preliminary  study  of 
the  operation  of  the  drug  aftercare 
program  administered  by  the  Pro- 
bation Division  of  the  Administra- 
tive Office. 

Based  on  a  sample  of  1,260  drug- 
dependent  federal  offenders  in  ten 
probation  districts,  the  report  pro- 
vides detailed  statistics  on  various 
characteristics  of  probationers  and 
parolees  participating  in  drug 
aftercare,  including  education, 
prior  employment,  nature  of  of- 
fense, sentence,  and  drugs  used 
before  enrollment  in  the  program. 
The  study  also  examines  variations 
in  services  across  districts  during 
the  six-month  study  period.  Re- 
quired services  include  urine 
testing  and  individual,  group,  or 
family  counseling,  which  may  be 
provided  by  the  probation  office,  a 
community  treatment  center  (at  no 
cost  to  the  government),  or  a  pri- 
vate contractor.  Finally,  the  report 


presents  preliminary  data  on  the 
adjustment  experiences  of  the 
sample. 


Also  recently  published  is  Partial 
Payment  of  Filing  Fees  in  Prisoner  In 
Forma  Pauperis  Cases:  A  Preliminary 
Report,  a  description  of  the  proce- 
dures used  in  several  district  courts 
to  adjust  the  filing  fee  to  the 
amount  of  income  available  to  a 
prisoner.  The  report,  by  Thomas  E. 
Willging  of  the  Center's  Research 
Division,  is  the  first  in  a  series  en- 
titled Innovations  in  the  Courts:  A 
Series  on  Court  Administration. 

The  report  details  the  operation 
of  the  program  in  the  Northern 
District  of  Ohio,  Western  Division, 
and  assesses  the  impact  of  the  pro- 
cedure on  court  personnel,  liti- 
gants, and  the  penal  institution. 
References  to  procedures  in  other 
districts  are  included.  A  detailed 
description  of  the  operation  of  the 
program  in  the  Southern  District  of 
Texas,  Houston  and  Galveston  Di- 
visions, is  incorporated  as  an 
appendix. 

The  report  sets  forth  criteria  for 
evaluation  of  the  success  of  such 
procedures  and  provides  a  prelimi- 
nary evaluation  of  the  program  in 
the  Northern  District  of  Ohio, 
Western  Division.  It  also  suggests 
steps  a  court  considering  such  a 
program  might  take.  Forms  in  use 
in  the  Northern  District  of  Ohio 
and  the  Southern  District  of  Texas 
are  described  and  will  be  available 
from  the  Center. 


Copies  of  these  reports  can  be 
obtained  by  writing  to  the  Center's 
Information  Services  Office,  1520  H 
Street,  N.W.,  Washington,  DC 
20005.  Enclose  a  self-addressed, 
gummed  mailing  label,  preferably 
franked  (but  do  not  send  an  envel- 
ope). ■ 
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ment,  as  that  involves  computers, 
about  which  I  know  nothing. 

As  to  what  I  do  not  miss,  I  can 
assure  you  that  I  am  glad  to  be  re- 
lieved of  riding  by  airplane  every 
Monday  morning  and  returning  to 
Norfolk  late  Thursday  night,  or 
perhaps  on  Friday,  as  well  as  eat- 
ing dinner  alone  and  staying  in  a 
hotel  while  in  Washington. 
Commuting  on  that  basis  is  rather 
disruptive  of  home  life. 

From  today's  vantage,  is  there 
anything  you  would  have  done 
differently  as  director  of  the  Cen- 
ter? Would  you  have  had  any  dif- 
ferent priorities  in  research,  train- 
ing, or  automation? 

As  I  look  back  on  the  two  years 
and  eight  months  I  served  as  the 
director  of  the  Center,  I  realize  that 
I  probably  made  many  mistakes. 
What  disturbed  me  then  was  the 
backlog  of  pending  cases  in  most 
districts  and  the  apparent  lack  of 
organizational  ability  to  overcome 
this  backlog.  While  there  remains  a 
backlog  in  many  districts,  I  do  not 
feel  that  the  per-judge  delay  in  the 
disposition  of  pending  cases  is 
nearly  as  great  as  it  was  in  the 
1974-77  period.  The  median  time 
between  filing  and  disposition  has 
been  appreciably  reduced.  The  ad- 
dition of  many  judgeships  is  prob- 
ably mainly  responsible  for  this  im- 
provement, but  I  like  to  feel  that 
judges  have  become  better  edu- 
cated in  the  necessity  for  some  or- 
ganization or  system  in  the  dispo- 
sition of  cases.  Assuredly,  the 
training  has  greatly  improved,  not 
only  for  judges  but  for  all  court 
personnel.  I  have  not  kept  abreast 
of  the  Research  Division's  activi- 
ties, but  I  do  read  some  of  their  re- 
ports that  are  sent  to  the  judges. 
Finally,  I  hear  that  automation  is 
slowly  but  gradually  making  its 
way  to  the  point  where  the 
system — essentially  started  in  late 
1974  when  a  substantial  appropria- 
tion was  made  by  the  Congress — 
will  prove  its  merit  as  an  aid  to  all 
the  courts.  ■ 
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The  publications  listed  below  may  be  of 
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ing copies,  please  refer  to  the  document's 
author  and  title  or  other  description.  Re- 
quests should  be  in  writing,  accompanied 
by  a  self -addressed,  gummed  mailing  label, 
preferably  franked  (but  do  not  send  an  en- 
velope), and  addressed  to  Federal  Judicial 
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Noteworthy 


Judicial  appointments.  Dur- 
ing his  first  term,  President  Reagan 
nominated  147  judges  to  the 
United  States  district  courts  and 
rourts  of  appeals.  More  than  100 
vacancies  remain  in  the  federal 
:ourts,  and  White  House  officials 
lave  been  quoted  as  saying  that 
:hey  hope  to  have  nominees  for  all 
:he  vacancies  by  the  end  of  next 
nonth. 

A  study  by  the  Center  for  Judi- 
cal Studies  of  several  hundred  de- 
risions shows  that  most  of  the 
udges  the  president  named  during 
lis  first  term  have  exercised  judi- 
cal restraint. 


Independent  counsel.  Two  mem- 
>ers  of  the  special  division  of  the 
lourt  of  Appeals  for  the  District  of 
lolumbia  Circuit  were  reappointed 
>y  Chief  Justice  Burger  recently, 
ind  a  third  judge  was  named  to  re- 
jlace  a  jurist  who  declined  reap- 
pointment. 

The  special  division's  sole  func- 
ion  is  to  appoint  independent 
:ounsel — formerly  known  as  spe- 
:ial  prosecutors — under  the  provi- 
iionsof  28  U.S. C.  §49. 

In  a  recent  letter  to  President 
Reagan,  the  Chief  Justice  said  that 
\e  had  reappointed  Senior  Judge 
toger  Robb  of  the  District  of  Co- 
umbia  Circuit  and  Senior  Judge 
.ewis  R.  Morgan  of  the  Eleventh 
Zircuit  to  the  special  division.  Sen- 
or  Judge  Ray  McNichols  of  the 
District  of  Idaho  was  named  to  re- 
place Senior  Judge  J.  Edward  Lum- 
?ard  of  the  Second  Circuit,  who 
isked  not  to  be  renominated. 
•  *  » 

Courthouse  dedication.  A  new 
:ourthouse  to  serve  the  Western 
District  of  Wisconsin  at  Madison 
vas  dedicated  recently  in  a  week- 
ong  series  of  programs  designed 
o  involve  the  public  in  the  cere- 
nonies.  The  week  of  activities  be- 


gan with  a  dedication  ceremony  on 
October  21.  Among  the  speakers 
were  the  district's  chief  judge,  Bar- 
bara B.  Crabb;  the  other  judges  of 
the  court;  and  Rep.  Robert  Kasten- 
meier  (D-Wis.). 

The  events  included  a  voter  reg- 
istration drive,  a  discussion  on  art 
in  public  buildings,  a  senior  citi- 
zens' program,  and  free  legal  con- 
sultation sessions  sponsored  by  a 
local  bar  association.  In  its  inaugu- 
ral week,  the  new  building  was  the 
site  of  a  law  school  class  and  a  law- 
yers' seminar  on  federal  practice. 
Each  day,  there  was  a  speaker  at  a 
brown-bag  luncheon.  Tours  of  the 
building  were  also  provided  daily. 


Justice  Cardozo 
on  Decision  Making 

As  part  of  the  Storr  Lectures 
delivered  at  the  Yale  Law  School 
in  1921,  Justice  Benjamin  N. 
Cardozo,  then  a  judge  on  the 
New  York  Court  of  Appeals,  pro- 
vided some  insight  on  how  he 
arrived  at  decisions  in  cases 
pending  before  him.  He  ap- 
proached that  process  through 
the  following  series  of  questions: 

What  is  it  that  I  do  when  I  de- 
cide a  case?  To  what  sources  of 
information  do  I  appeal  for  guid- 
ance? To  what  proportion  do  I 
permit  them  to  contribute  to  the 
result?  To  what  proportions 
ought  they  to  contribute?  If  a 
precedent  is  applicable,  when  do 
I  refuse  to  follow  it?  If  no  prece- 
dent is  applicable,  how  do  I  reach 
the  rule  that  will  make  a  prece- 
dent for  the  future?  If  I  am 
seeking  logical  consistency,  the 
symmetry  of  the  legal  structure, 
how  far  shall  I  seek  it?  At  what 
point  shall  the  quest  be  halted  by 
some  discrepant  custom,  by  some 
consideration  of  the  social  wel- 
fare, by  my  own  or  the  common 
standards  of  justice  and  morals? 

The  four  lectures  in  the  series  are 
reproduced  in  The  Nature  of  the 
Judicial  Process  (Yale  University 
Press,  1921). 
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Extension  of  Equal  Access 
to  Justice  Act  Vetoed 

President  Reagan  vetoed  last 
month  legislation  to  make  perma- 
nent the  Equal  Access  to  Justice 
Act,  the  1980  law  that  allowed  the 
award  of  attorneys'  fees  to  individ- 
uals and  small  businesses  that  pre- 
vail in  certain  legal  disputes  with 
the  federal  government.  The  origi- 
nal act  (Pub.  L.  No.  96-481)  expired 
on  October  1,  1984.  Congress  had 
passed  legislation  to  extend  the  act 
permanently  in  October.  ■ 


Positions  Available 

Federal  Public  Defender,  East- 
ern District  of  North  Carolina 
(Raleigh).  Salary  to  $66,400.  Pro- 
vides federal  criminal  defense 
services;  appoints  and  supervises 
staff.  Requires  law  degree  and 
membership  in  a  state  bar.  Sig- 
nificant federal  criminal  trial  ex- 
perience, ability  to  administer  an 
office  effectively,  reputation  for 
integrity,  and  commitment  to  the 
representation  of  those  unable  to 
afford  counsel  are  desirable.  To 
apply,  obtain  application  form 
from  J.  Rich  Leonard,  Clerk,  U.S. 
District  Court,  P.O.  Box  25670, 
Raleigh,  NC  27611.  Completed 
applications  must  be  received  by 
Dec.  15,  1984. 


Clerk  of  Court,  U.S.  District 
Court  for  the  Western  District  of 
Arkansas  (Fort  Smith).  Salary 
from  $31,000  to  $50,495.  Requires 
ten  years  of  administrative  expe- 
rience in  public  service  or  busi- 
ness, at  least  three  of  them  in  a 
position  of  substantial  manage- 
ment responsibility.  College  or 
law  degree  may  be  substituted 
for  experience.  To  apply,  send 
two  copies  of  resume  by  Jan.  1, 
1985,  to  Chief  Judge  H.  Franklin 
Waters,  P.O.  Box  1606,  Fort 
Smith,  AR  72902. 

EQUAL  OPPORTUNITY 
EMPLOYERS 
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judges,  one  is  to  be  a  state  court 
administrator,  and  the  remaining 
four  are  to  come  from  the  public 
sector.  Funding  for  the  institute 
will  begin  in  fiscal  year  1986. 

Court  sites.  The  legislation  adds 
new  places  of  holding  court  in  the 
District  of  Colorado,  the  Central 
District  of  Illinois,  the  Eastern  Dis- 
trict of  New  York,  and  the  District 
of  Vermont.  It  creates  a  new  divi- 
sion for  the  Southern  District  of 
Texas,  realigns  the  divisions  in  the 
Northern  District  of  Illinois  and  the 
Northern  District  of  Georgia,  and 
changes  the  place  of  holding  court 
in  one  division  of  the  Southern 


District  of  Georgia. 

Computer  chips.  The  act  also 
adds  a  new  chapter  to  title  17  of 
the  U.S.  Code  (the  copyright  title) 
to  protect  semiconductor  chips 
from  unauthorized  copying,  by 
providing  ten  years  of  copyright 
style  protection  for  "mask  works 
fixed  in  a  semiconductor  chip."  A 
mask  work  is  defined  as  a  series  of 
related  images  fixed  or  encoded  on 
a  piece  of  semiconductor  material, 
such  as  silicon,  that  are  arranged  in 
a  pattern  to  perform  a  specific 
function. 

Other  provisions.  The  act  con- 
tains some  technical  amendments 
to  the  Federal  Courts  Improvement 
Act  of  1982,  including  changes  and 


additions  affecting  the  Court  of 
Appeals  for  the  Federal  Circuit  and 
the  U.S.  Claims  Court.  Further,  it 
contains  changes  to  title  15  of  the 
U.S.  Code  that  revise  the  definition 
of  a  trademark  to  make  clear  that  a 
mark  shall  not  be  considered  enti- 
tled to  protection  as  the  "common 
descriptive  name"  of  goods  solely 
because  it  is  also  used  as  the  name 
of  or  to  identify  a  unique  product 
or  service.  The  only  test  for  deter- 
mining whether  a  trademark  has 
become  generic,  according  to  the 
new  statute,  is  whether  the  "rele- 
vant public"  recognizes  it  as  a  way 
of  distinguishing  one  specific  prod- 
uct or  service  from  others,  regard- 
less of  purchaser  motivation.         ■ 
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